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Obligation to the Sheriff for appearance withour 

Surety, il * ; 672 
Occupancy. 

In what caſes an Occupant may be, in wkat nor, $8 
Cannot be of a Rent- charge; for none can make title 
to it, unleſs party to the Deed, or by title under its 

| | 72135 901 

Where the limitation is to Heirs, it excludes Occu- 

pancy 5 497 


Office. 
Finding a Seiſin in Fee at the day of his death, good, 
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Wh at matter ſhall be ſaid to diſcharge an Officer, 


Owtlawry. | 

A Capias thereupon muſt be returnable the Term 
uing, | 467 
Owrtlawry reverſed, becauſe the Capias was Efle Ed- 
mundo Anderſon , 592 
Ow:tlamry againſt Baron and Feme, Error to reverſe it 
muſt be by both of them in perſon , G11 
Omwtlawry reverſed in Debt againſt A. and B. and 
Judgement given, and a Capias againſt B. onely , 
becauſe it ought to have been againſt both, 648 
Owtlawry 338 determines the Proceſs, 


and the Plaintiff muſt bring new Debt : otherwiſe , 
if after Judgement, 706, 707 
PlZaded of the Teſtarar, by an Efecutor 3 $71,851 


P. 
Payment of Money. 


Lo payment of Money muſt be, whether ac- 
cording to the mind of the Payer,or Receiver , 
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. Parden. 
General will not ſtay a Suit in Court Chriſtian, ad in- 
ſtantiam partis 3 other wiſe, if ſued there ex officio 
Bhs Fudicis 3 55 684 


Diſchargeth the punniſhment for Simony, yet the Simo- 
niſt is deptirable by the Ordinary, for the Pardon 


* doth not enable him to retaine it, 686 
Pardon allowed in. Treaſon without Writ of Aliow- 
.. ance, otherwiſe in Felony, 2 8 814 


Partition. 


The Sheriff ought to exetute the Writ upon the Land 


© -In perſon, as in Wafte and Re- Diſſeiſin; bur after 
Return made, and the Writ filed, the party can have | 


no Averment againſt it, nor Error ,- 93.10 
In the Wriethe title ought to be ſhewed, and releaſe 
o Erros by one, no Bar to the reſt , 64 


Tenants in Common of a Houſe, and Land, make Par- 
© tition thereof within the Houſe, the Land not being 
5 TOY the view, good for the houſe, but not for the 
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2 the time of the limitation had to ſons, and be- 
judged, the daughters ſball not take, 334 
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had one moyety in fee,and the Defendant the other 
moyety in fee, and the Jury found the Deſendant 
held in tail, not good; and held, that Partition may 
be of view of Frank · pledge, becauſe the Profits may 
be divided, eſpecially being joyned with a Manor, 
and other things, 760 
By one Executor 2gair:ſt another, 795 


Perambulat ion. 

The Pariſhioners may juſtifie the going over any mans 
Land by uſuage, and may abate Nuſances, but 
they cannot preſcribe in matters of Eaſement, or In- 
cereſt, | ' 441 


Perſion. 

By a Vicar ſuable in the Spiritual Court, and a differ- 
encey where ordained by the Ordinary, and where by 
the Patron and Ordinary, in time of Vacation 

Perjury. 

Not puniihable in the Common Law, but in Caſe of 
Attaint » | 521 

By a Jury-man, or Homage”, muſt be ſciens, that it was 
falſe, and in an Action within the Juriſdiction of 
the + ourt, 492 

How Perjury in a Witneſs is puniſhable, 520,521 

T he Oath muſt be before ſome Judge: but ane Action 
of Conſpiracy lies not againſt one, who prefers an 
Indictment, and ſwears it to be true, becauſe for the 
Publick 3 and ſo of a Bill in the Sar-Chamber , 
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Pillory, and Tumbrel. . 
Ought to be provided by. the Lord of the Liberties an 
not by the Vill, ale by preſcriprĩon, 698 
Pypom lers Court. ; 


May be to a Market, as well as to a Fair, and that Court 
cannot medle but with what hapens in the Market 
the ſame day , and an Action for Words is not pro- 
per for that Court, but in matters of Contracts, and 
Batteries, and . Words there during the Marker, and 


\ Fine is levied to F. g. to the uſe of B. ſor liſe, and 44 In 
Atet to the uſe. of the Children of C. procreatis 2 C. 


by occaſion thereof, 774 
6 What the coneluſion of a Plea , pleaded fince the dar- 
rein conti nuace, muſt be, 49 
The manner of pleading the Sheriff, Warrant, 53 


Where one may plead the general Iflue, as to part, 

and Juſtifie' as to the teſidue, 87 
Where a Plea muſt fully anſwer the Count, 187,268 
Where in a Plea upon a Statute ic muſt be 1ecired. 


and if divers, how to be recited, 187 

| Whar ſhall be faid'to be a good Plea, in abatement cf 
the M rit, and what in Bar, . 202 
What ſhal l be ſaid a good Plea to 2 Condition, 213 
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Where many Words cbntain one Signification, and 
the party anſwers all in Subſtance, though not in 
the Words it is good, 255 


what Action Not guilty is a good Plea, 257 
What ſhall be a good Plea in an Action of Debt for 
: Rent; payable at A. or ſixteen days after, 268 


Where the Sheriff in an Eſcape may plead or alledge 
any matter of Fault in che Proceſs, upon which it is 


grounded 27 1 
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dum formam & effectum Conditionit, anſwer all 
the Condition, though to be performed at 9 
da 281 
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- Where it was pleaded 5 that Lands were delivered a day 
before the Liberate awarded Virtute Brevis, the 
Words, that Import the conradi&ion » ſhall be Ad- 

- judged void, © 464 
Where a falſe Recital of a Statute makes the Plea viti- 
ous z 490 
Pleading the Special Matter in Bar muſt be * 
| 127 

: | Prebends. 
A Lay man may be preſented thereunto, for new habent 
curam animarum, and de mero jure, they doe pertain 
to the Biſhops. 79 
Plenarty. 


What ſhall be within the Statute of Weſiminſier, 207 


Prerogative. 

Where the-Queen ſhall have the ſame . prerogative in 
Right of the Dutchy. of Lancaſlor, as ſhe hath in 
Right of her Crown, _ | 24 

Where, when an intire Thing comes to the Queen, ſhe 
ſhall have all , although to the prejudice of 3 ) 

265 

Where an Extent is of Land to 8 common Perſon, at a 
certain values after coming to be extended by the 
King , and found more, if the King by Preroga- 
tive ſhall.be anſwered of the Surplulage , ibid. 

Preſentment to a ( hurch belongs to the King by his 
-  Prexogatiyezif che Incumbent be created a Biſhop. , 
. | | $27 

The Queen, by her Prerogative, may licence a new 
Riſhop 20 retain his Parſonage in Commendum, 


- notwithſtanding negative Words in the Statues of 
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Prerogative for the King to preſent, by creating the In- 
cumbent a Biſhop in Ireland, but it muſt be to the 
firſt aveidance, * 9290 


25 H. 8. becauſe not expreſly named therin , 


Preſcription, 
Where a preſcripticn in a ſingle Perſon is good, 71 
The Plaintiff ſaith that the Land was demiſcable by Co- 
y in Fee: tail, or for life, Cc. and let to him in 
Fee, and ſo found, but never in tail, Jud 
; = the: Plainciff , for that is the ſubſtance of his Ti- 
a re, * PR 421 
The Defendant intituleth himſelf thereby as Tenn: , 
to dig, and carry away in B. for neceflary uſe, that is, 
. - what himſelf digs, not what is digged by a ſtranger, 
3 5 
That every Occupier, & c. had uſed to repaire the Fen- 
| 8 . is too general: for ſo is Tenant, 
ut will, Sufferance, or a Defleiſor 5 for it ought to 
dave been, that he, and all they, whoſe Eſtate, Cr. 
but ſuch Preſcription in diſcharge of Tithes by Oc- 
cupiers is good. E 446 | 
Por W in London, to be a Market-overt, muſt be of 
the ſame Trade, and not in a Back- op. 
Goes fair may be alledged generallyzand nat in 
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To have Common , the Jury found the Preſcriprion 
prout,&c. paying yearly a peny to the Plaintiff 2 the 
Plea nor good, tor the payment of the peny is par- 
cel; otherwiſe, where one Preſeription for the Com- 
moner, another for the Lord, $46,593 

For a Parſon to have Land, part of the Mannor of P. in 
lieu of all Tithe-wood within the Pariſh : good, 

. 587, 

For a Modus by the Lord ſor himſelf, and his 2. 
and to have decimam garbam, is good, but not deci- 
mas gar barum, for one is Temporal, and rhe other 
Spiritual, | $99,763 

The word Garba may extend to Hay, 632 

To make the Hay of the firſt Moneths into Cocks, and 
to ſet forth the tenth to be diſcharged for the latter 
Moneths, gooc, 660 

In Avowry for the diſtreſs for Rent, and not for the 
Rent-it ſelf, not good, 673 

For l ithes, and ſeveral other things, where good, and 
where not, and where the Preſcription is traverſable, 

| 702,703. 

For Copy-holdersof a Biſhop, in nox decimando, not 
good, othetwiſe for the Farmers of the Demeſns, 704 

Preſcription for Toll- through, it good, 10,718 


To have Common for an hundred ſhcep, the Jury find 


for a hundred Sheep. and fix Cows, good ;otherwiſe, 
if for one hundred and twenty, ox more of the ſame 
kind, then he had allgdged, _ * 2122743 
That the Parſon holds an hundred Acres of Land, in 
ſatis faction of Tithes, and the proof is onely for ſixty, 
it is good, for the ſubſtance is proved, 736 
Not obſerved in pleading of it not good, 746 
Preſcription for a Water-courſe, running by 4. B. and 
C. if diverred in 4. onely and Not guilty plexdeds 
a Ven. fac. from A. onely is good, otherwile if iſſue 


upon the Preſcription, 751 
For Copi-holders of a Biſhop to be diſcharged of 
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786 


Tithes for dry Cattel, where 
Preſcription cannot be for a Court- Biron, for it is in- 
cident toa Mannor, and cannot be holden withour 
© Suſtors, but by Writ before the Bayliff, and them: 
but a Preſctiption is good to hold plea above 40 s. 
&c. and to diſtrain for an amercement in any pare 
of the Mannor, is good by ſome, contra by others ; 
bur diſtreſs of an Under-renant. is not within the 
© Preſcription *adjudged for the Plaintiff in Replevia, 
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For Common pro omnibus equi t, &c. extends co Geld. 
Rings, 75 7:8 
By a 7M fora way to carry his Tithes td the Par- 
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"deprived for incontinency,  _ 687 
Preſentment according to à mans turn, is to one pare 
of the Advouſonz' But by parcenets, or Joint · tenants 
to ont part of, rhe Church. 696 
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That Statute well explained, i 624 
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11 H. 7. cap. 20. Baron and Feme Copy · holders in 
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tioned in thoſe Acta, 2577 329 
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The Queen may retain a Chaplaine to have a Ylucality 


by Parol within that Act, 424 
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Eig!.t pounds per annum ſhall be according to the true 

value within that Act, 853 
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25 H. 8. cap 19. of Appeals, well explained, $71 
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to Ceſtin que uſe , 721 
27 H. 8. cap. 24. Of Reſumptions how far it extends: 
ir includes the Succeflour, although not named 313 


| 32 E. 8. 54h. 7. Of Tithes, well explained, where an 


Action may be brought for detaining them, 60 
32 H. 8. cap. 9. What Act e by that 
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ved: an Explanation of hem, 875 
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6 bY 3 704 
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Eſtate Covenant lies againſt the Aſſignee, although 
not named within this Statute; otherwiſe, if it were 
to build a new Houle, 457 
32 H. 8. cap. 34. Extends not to Covenants upon 
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made 4 Leaſe to C. for twenty one years,' which ex- 
piri g, B. leaſeth for three years to another, upon 
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Debt thereupon for the treble yalue, Not-guily, a g60d 
Plea, and Iſſue for it is a Male - ſeaſance, and no Non- 
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8 Philip and Mary | 
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35 H. B. cap. 17. An. Information thereupon for not 
1 ende pen ſeveral Exceptions taken, and 
'over-rifſed, RSV De, 1147 
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ſtoms, well explained, 1 534 
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nels between partles, nor in perpetuam rei memoriam, 

1 C245 2 . A's 148 

Sta- 
ute, 21 H. 3 ? PTE 177 

If the Perjury be alledged, in a mattet not concernin 
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aſtry : ll be 


4 4 — po 1 1 
gh 88 3 
1 1 0 * 3 


8 
33 


rns and buſhes, and grub bed | | Ye 7 
do, or arable 2 but otherwiſe, if [perjury ina Leet, not puniſhab'e thereby, but good cauſe 
| | ot 


he Statute, and the tender muſt be malle to Her, 130, 


of Law. opted and reſolved i in this Book, 


w_ "7 
of an n Aion of 1 * Words; N —— 


Indittment 2 L in C 


CES 5 e bi 


A ill of debt li: 
— Emes by 
„ cap. 14. Indictment rherrupòn, * 
ions of the Peace, but it muſt be befote the 12 
iſe, 


f of Oyer and Termi net, and Juſtices of Affi 5 
7. 


$'E lis. cap. 23. That Starute is to be intended, not only 
ef Excommunic at lon for eriminal Cauſes, but for Le- 


opined, but 


gacies, Probate of Wills: » Tithes, or Y cauſe | 


there; 144 
1 'Starures and 2 EA. 6 605. 25 very well ery os 
8 n Adminiſt tor Tibet mall; 1 | 
nay 9. 2: An Admin "JF Non * Ft, 
What Anek tall be ſaid e Sear for arrel 5 


- one of another, 82 
ug ip py. rn Deb u fer pa 


_ and the Donors died in Law. . of 
alm ays Aﬀets, 816 
15 Zi _ 8. [That Ststute doth not _ bod 
2 —＋ but onely 8 a8 are Uſurious;, 
t have rwemy pound ſot 


3 Thy, 
e An- Veward in 3 reputed Authormy may doe thin 


ng 455 res 155 Miniſter rb OT: 
Naatute in ' this manner vf. 185 
you Jo unte them b far forth a8 they agree S . 


. for ir ought to be: b. 


»> x5 44s 


not a yoyd Gtant precedent. - w 2868 [If 
_— cap. 14. Adds whereno waste nor ek 


* 7 
R fach 


ot the lbs, | 1 
27 Ex. cap. 9. To Hundredors als mis 850 


igival; 434 


| That 2 — was told — 


| r in a Fine be a 23 ofthe Fſtate for 


5 Page 
bed, be ty ought to is ſworn and not the Maſter $ 
142 


as and 29 Elix. cap. 4. Cities: and Corporations may - 


by the provifco in thar t & take above twelve in the 
pound) for ſerving Executions upon J udgements, out 
of othet Courts as well as from their own Courts, 263 

What Fees are due uno the Sheriff, and what remedy 
he hath for them; 335 2654 

3i Elix. cap. 3. Iſ the Defendant be not benen, ies 
the Church dere 5 al h the Sherrift returns 
ſummoned, whereby ke looſes by delault, whether he 
can aver againſt the returne, vr be put to his An 

upon the Cale , 

In + Writ of Dower of Lands in one County: the — 
mons may be made at the parriſh-church-porch in an- 
other. Connty. i 472 

31 Elix. cap. 6. See Simony. Simony pro triable 

in the 1 5 942 


age ninth of F 
Sunday; may be good, 


Without excepting that it 
445. 


bor the Sale then is not void? 


— 22 


Steward. 
Of the Kings Mannor appointed by the Audiror, or 
Surdeyora i is not good, for they have no ſuch _ 


— — — 5 
ſity. as Admittances, or Preſentments of 

but not AQs voluntary, as Granrs, or if he diminiſh 
the ancient | Rams. 699 


| | Swpluſage | 
Where Surplulage ſhall uo: abate a Writof Right, © 238 


Surrender ; 
ad exequendem per ſes vet 
uum, makes A his Deputy 


dum, — —— in ſe eft , and he tales 
it upon Condition, it is good by the laſt Words, 48 
What ſhall be ſaid to a good Surrendet - 60 
an Words, and agreement between St 
zm ot Peaſe, e 
R | 


can 
Mar- 
2 


25 
Tenant fat Life with the Re- 


| Life and how it 284 285 
To the Lord him — Coun, nat good, 443 
[I cannot Authoriſe a Stranger to Surrender my an 
* t cars, to make it a gocd Surtender, 
| yeats ſay he is content, the Lr fall thee 
J 155 Land again, it is a good Engr, Dare for 
ite Lie £34463 38 ibid, 
2 ſor twenty years accepts a naſe in futuro, it is a 
[ Surrender of the former Leaſe, and the Lei- 
may enter preſently, 1225607 
. of Copy- hold before Adinittance » ow” 


7 Elix. cap. 8 An Adminiſtrator may maintzine a writ |; dhe Meir? 
; of Error upon that Frarute, u bs Fudan we | Tenant for-Lifa levied » Fine tothe Reverſicner — 
ven in Scendilts 'megnarum q although not there in 1, certain Uſes, d no: Sunrender » bur if ir 
named, and a Execution were ſued by Eligit, | - were it may be to an Ui, __ 
e Recore, and the former Execu- | Surrender ofa ner. 0 by Ktoptance ofa void 
tion may aſter be avoided , 41 Leaſes * 894 
27 Eli. cap. We that Statute - er ©) 1 


N 


* 


R | , — une 4 8 g . * R peak. 
"WW LEY _— * * a - — —-— 
AT ab — feveraF Poimr 


— 
. * 
8 4 7 


mes: See more 2rial. 


of be principal 
—— ain 2 | 
rail. 
may be guaſs Tenant after 


' - f nder. 


... * «338 


1464 6 t 28 


Decimani 
W This we dye rote 


— by the Sheriff being bay, not govds 


654 
Trine) more thereof chen — to bes being £5 


is erroneous, 
A Tiles to the new Sheriff,where the Ven. 2 8 was to the 


* ſhall have five years far: . * 


: 27 
What ſhall ee Fiblienacfs Teſtament, 


* " — | 25 | 
SR me, See leni. GIS 4 
* 33 ts Ak. 7 228 555 8 7 - S648 L; : 


{2 ts: 15 Cs 


ee Pony — in Now Det/4 A 


Page: | | 


89. 


via hal be fait e an 1 and. what bat 4 
Wher Tenant in ſpecial Tail, gt be hack , 


| i bet Caſe a banke:Corer may make Uebe 


af 
4 3271 
Es 


Earn of Houſe ; fn Londen ae diſchargod ibm 


"87 E327, 4283Y Immer: 1 


| Airis Parſon may preſcribe ia- Non Decimando, 


4754 


Whether, if fuck Pandea leaſe Lands to a Lay-perſon 


A* 8 iption, ; 
| | ve: „ Fhere n not 6 ibi. 
For dry Entle Erne the Plough, or 5 be expend- 


2 40] leln N79 Page 
that become not "Tirhable bid. 
Where Tiths ſhall be page) ;for Lands (drained, or im 
Lene, where nor . 110% i= 475 


"ed in the Houle, payable 5'.- - +. - 
What Tithes payable of Tron eng pe gon, k 


Trees « once diſcharge d Gall yeild no Ties of thee 
Wood, being atter, x ride, & mortue,'.. ibid. 
The Topping of trees priviledged are diſcharged of 
4. 

| Eccleſia Ecchſie Decimus ſolvere wan de po =_ 
Wha Priato he hore — — 


- Lands againlf hire | 
| ule oo . mae Bae. % Ties ch 


* eien ier 7 Bier > name: 
. fn hot, , 8 <a 


440 r 122 


of RR the Plaintif for reg. e 


ron g 3 Ae men ge i 

ares 5:34 -: Tenure, mY | 12 9 8 n n Ae, 

ans —4 0 = ü e af an 25 * * by expreſi 6 1 —— * 

Where j in a wut of * the Tenure. mu ex- 

preſſed, 232 Abies, where he ee. is by. 2 
8 |; A 1 1 4 ; 2k ions, as. 1 1 . there. che Patente 

Bo EY =} 8 Yo RTE the: = 
2 \ 7 II, * A 7 N 4 dur is 1979 
webe, but orherwiſe N a and dare 
N tesa n 850 5 r 88 + gies 
De albu: 1438 
H SPEER HA EES 225 ; 3 saber 

” 44052 a f * 


er 


711 2 . 
b Covin.a- 
3 $18 F543 $t has 412475 466" 

| be dy one viel 


. 3 1 2 
ad ako —__ 
Kh ee 5hd db pr 
ADE: > dd 187 
able i 5 
Abe an Rr ic or 


park 4 G01 al 3 


rote e eee mots; ;: JF rn aue bas 4 
ee oe Fel. 7 r 925 2 


de Fences Inniciens Demeln bel þe ayir of Falk 
Merchandize, | 227. 
Toll , not of neceſſity , nor incident to a Fair; and 
therefore, if the King grants Ferzam annuatim cum 
emni bus 


* 


of Lam argued and reſolved in this1 Book, 


6 


omnibus Crim 4 li Noe Ek, 

uſmodi fer iam ſpectant i bu: genera 

3 ee be taken 3 but ent, 5 a 17 

been uſually payd 

Toll - through, #herhet ie may be claimed by, Patel 

tion, | 9105711. 
: "27 averſe. | 
| Where Scifin alledged muſt be Traverſed, f 30 
Where the time is Traverſable, 87,88 


Where a Travetſe at another place, hen the Action fup- 
E / 18 

Where, in an Action upon the Caſe, the Confiderat 
js Traverſable ; and whatthin,s in that Action are 
Traverſable, \ 801 

When, in an Action on iche Caſe for words, the Part ney 
ſers forttrother words in his Plez, then the Plainti 
fe in his Count, with a Traverſe to the words 
ſ 


5 and thoſe words conf. is no ſlander, they 2 | 


Ange 7 Biſhop, for not pa os 2 Tang 
is Traverlable ; tor he doth it one &.- ers 
and nor 284 Judge, as in Caſe of Herde, 80 


In 2 and. Converſion, the Converſion is Tra. 


2 
Toa Bond wich Aae not good, | 161 
The ſubſtance of the Action is Tiaterlable 3 ſo is the 


conveyance to the Atidr, if it entitle. the. Plainciff | 


-thereuntos if the Defendahr i cannot wage 15 Ton 
otherwiſe if he may ſo do, 
Where a Matter not alledged in s fafto i is Traverlable 


Ira Surrender be plededi into the hands of the Fa 

and, if the Traverſe fliall bes whether the party was 

Steward,or whether a Surrender made, : — 
Where a being is Trave! Be 


[OS 


ledged; 

WED — 2 Aferebee where Title A 57 
Feoff nent, there a Traverſe, otherwiſe, if a Gram 
75 a e Eſtate; for he muſt have that by 455 

m 

Of the place where the matter 01 ia iGcarion is — 
but not here it is ranfitgry, none neceſſary ” 667 

Traverſe again Tire Hat 

A difference et veen an Alliſe of D Breſons 
ment, and a.<Quare img at; in the ſormer, the laſt 
Preſentarion is Traverl 
matter onely is 1 | » 687 

A difference where the Julligestion is — and 
tranſitory, and where local, there he may Traverſe 


the place in the Declaration 705 
Good, Where is no Conſeſigz and Ayoiding,,.. _ 
Not good; Where an Affirmative and 2 Negatiyc, 

II good of a ae l returned by the Sheriff, 7455550 


Of the ſole” where Soo, and where the. Joynt- 


aneh? 2 725 
When both —— conyey {ron one .perſon , the 
Mean Conyeyance Is Traverfabl ble — 79 
Of a Recovery in an Taktior, Court is good, above, 
821 
A difference where the! matter is.loca' » .and where, tran - 
. nrorys - $42 
Of a Deviſtavit endif by the $hetif, may be, 
$60,386 
Of the "JOY in JN ind not of the, Place, 
hid. 


| 


Ns bur fo the. later, the 


1 Page. 
To an Amen not good, 657 
* Treſpaſs. | 


The Defendant pleads that the Treſpeſs was done by 
himſelf and another, and that the Pleintiff ſued the 
other, and had Judgement and Execution againſt 
him: by the better opinion it is a good Bir 3; but ic 
was adjourned, 30 

Where, for the Battery of the Son, it lies for the F 
ther and the Son, 55 

Where it is no good juſtification, in Treſpaſs for an Al- 
ſault and Battery to ſay, the Piaintiff came, and 

| rock away his Conies, 439343 

Entry i into the houſe of — * and king away goods, 
is Treſpals, and » hat noi, 263 

Where, in Trtpal, de ſon Aſſault is a good ples, nd 
anſwers the whole cauſe of Action, 262 

Frank tenement of another pleaded in Bar, and Re- 
plication to it, 405 

C hurch-nardeos bring Treſpaſs for: taking a Bell out 
5 — Church in the time of * — 
uppoled it to be ad damnum ipſerum, not 
— for it ought to be ad damnum Prochianorum: 
other wil, if taken away in their time, 1455 79 

The Cafe was, A Sheriff took Goods by a Scire facias, 
and before Execution by ſale the Deſendant took 


tiff being Sheriff, 639 
The Dcfendant pleads an ' Arbicramer i in Bars not 
; goods becauſe no place alledged of the 
| : thereoh,, Gaal any anlwer' $0 che n 


8 N 
| where 2 man "ought to give colour i in that; Aer, 


76 
By a. Dean and Chapter, fx jog in the Clole of 
—— not good: for the — ought not es 


joy 
Tech 15 lies not, by. the better opinion, for the — . 
Yon, or Daughter, which a noi Heir to the Father: 
it was arbitrat ed, 7697770 
Far breaking.an here in fack e erich nd Hg . in 
L. upon fg Econ the Jury ſound dhe hauſe: was 
in tlie Pat not in the Ward, end good, for: ſu- 


| hath Ioſt the advantage of his Plea in —— 
a the 1 * it is not r 14 


n I 


Where the Trial, whether a toy be Sun 3 = 1 
ing by th. Alnanack, is. 13845327 
What ought to be by Canale, and what per pare, 

2 dg 
5| Where a Trial wall be per — lingua, | — 
Six of che Jurors were challenged, and treated, and 2 

Diftringgoan, awarded 2gainlt all 3. bur the Trial 
as by the ſix not treated 3nd by others by a Tales 
er other wiſcs if it rnb) any of thoſe that 
were treated, 429,32 
Where the iſſue ariſes in wo Counties, two Venires 
' ſhall iflue, and fx of one Conny, and fix _ 
ether ſhall try the iſſue, ,, 
Where ſeven of one County and fir af the ain by 
conſent, + + wp Bachel, Je the iſſue, ibid. 
Where none of the princ annel appear upon the 
Habeas torpera, und: Diſtrin et „ene Salted 


jhall. iſſue 3: bury if 0 jap arded don the Ne. 
nir 


them again 3-and . given for the Plains \. - 


2 


2 


1 Tabloreferng to ſeveral Pome 


* 


6 


* 
ape] 


YL dire. N : 
Where a ſale in Market was pleadedin Bari in Trover in 
one County, and the iſſus was upon the ſame ſale made 
Covenant in another County, the trial in the 
good, where the Covenant was made, was bolden.| 
310 


alledged ren the Nala 
e but Ward muſt be alleges, and ſo "Y ern 


An — being Deſetidanr, Tales de elicumſtantibus 


: * +56 goods no exception being taken, and eleven of the 
« *-Prineipal Wen. 18,841, 
of Infancy, where the Land lies: het wheres Aﬀicn 

| tw. | 1 
2 Ic 5 ; #70ver 


The place and time of the Converſion muſt be alledged 
Tee rein, 9736 = 


—— x 11 £ 
1 che Defendant dba not gels « Converſion his Tra- 
bis Ples ſhould 


verſe is ill, for have been Not guitry, 
* bn 434435 


unh given it in — e 
Foe negligent keeping of e er, it 
Dae eg r be laſely; 
rel; of a Herſe: but iſ he ule its a Con- 
: ſoiſhe p mic-uſeir, ** 
. before 
ot notice whole they we, b a) 


of he "and ſelling chem 
be A ion bro 
Bar in 
Where it isa good Pleazthgt the Deſendant 
of ren wh ſeveral orber wurd 80 


Vs 


1 . r, 870 


K he cancel 

— aber 8 12 

. & ciftas good, Rl 4 

things: and it ow 

—_— 919 
F 


ergvin; ſor the Property remains, in 3; x 7 
| 2 Money deroſied f: 


en and he Comtron by he 

idr enſpibiler, the 

— — mes wer) Tar „the Iſſue 

inde . 

8833 

N 2 | 
TT 1 8 0 2 v. ; 

Abs; ; A i en : 
da as. 6-444 * Fo 


* 


— ene 3 


ws matter, and 


Page. 
Adjourned, 468* 

Variance. . 2 

Where between the Writ and Count abaress 285 


In s Prohibition, variance between the Surmiſe 
"Declaration mabech all W, . 


Variance between the Writ and Count, os 
6d aher Verdif, nn . 


198 


and Count,avoids all, = | 


256 
gement is ſu to be ren beſo 
ther 8 in the Writ of f Errors * 


0 truth, it 
is in the Judgement, 198 
Where between the Difringas and Venire in the Chri- 
67> or Sir- name of a Juror, ſhall ſay the Judge- 


What be the mean Proceſs 2nd Od Kale $56 


void an Ourlawry, — 
4 Where the Venire and Di ſtringa: 
ſubGtznce of the 2 s wy 


Where the ARtion being upon 1 Deed, and Bill-upe 
the File, and the Declaration vary, e 


Between the Pleiat and Recordari,and the Declaration 
| „ et the Fleet, dene 
543 


they vary, where it is Error 
» | Where between the Deed . 


Where k ſhall be 1 


* Grant e f be mor at one place 3 
er, aud iſſne joy ned xpan the 


-Nom the other 
Where the Venire ſhall come from the pla 2 
v furrender is ſuppoſed tobe made, and vor phe 
Moennor, 
Where a Fenire only ie nov may be the 
— — in S. or 
In her Caſes a "ts nows ſhall ae 
Where in an Action 4 the 
in another place, then fuppoſed in Pa Juli: he ke | 
ftall come from the — of old whe 2 or from the 
© append >. Words are ep 8 26x 
e in an eſcape the 
W Arreſt gt wot to ay 4 
© where the - FC 
per melictazem lingue, andthe 
formoſthe ventre ld uilibet haber four pounds 
Lund, it feall be inceaded only to go to . 


wee e ll in Cin in alt4 Wards Cds 


ame, Nee the Ciry . 

de . neended there be no more inde 
Penne fue mu wich ell g chere ae 

tit at all; r e r 47 
Where well awarded, . | bod ©: v36 
Deſective ig. 033. 


„ may be led, fey 
Awarded tothe real far 1 
returned by the Sher Sber is erroneous, and not zidled 
32 H.8, or 18 Elis. and ſo Judgement ge ver 
$74,536 
[Bir b Coroner needed not annex their names pn hs | 


586 
Io he Coroners, the he Faint being ſervant to the Se. 
riff 


| 1 Ng pleaded from the 2 the ſtopping 


joinder varies, 1 
veniro fac. and Minden bare at- the lame dayaaid- þ 


Parti, and of . B. for the third part, and Þ a Te. At Common Law the „e the Parons AG 
Tag in Common, the P a es ſent, Unke 2 _ 

= udgement i p36 445 
Ja a ſpecial Te I 0 Cincumſtances of every ahing, | The cauſes of Linkne, - be 6 os 


of Law argued and. Jad in 11 
"Page. 


Page. 
— delay, and the Writ pn $83 | need not ſo dl be found, 28 it is to be pleaded, 


enire fas, or Diſtring@9.,n0 return f 2 
E ref it » $87 Where e Jury finds 6 mauer according to Law » but 


b Jtatues, | 
Wk No Fla Ficineto de D. aud 8. == it ought to not according tothe preciſe marter in the iſſues it is 


S.ongly;is-Beror,and where not 600 | © goods 
have from 8. onely: 6 20 Where in an Aan io the Cole for words, the lar 


"Returnable three aſtet Term, and a Diſtri eg a: finds the words mentioned in the Declaration, | 
warded ther * 25 e be good, 
Coram Fafticiaris nofris a die Paſchæ in 15 For + | Where a Verdict finds an Eſtate tail, or 2 prick ; 
{ibras. & legales homines, &c, and no place where, Eſtate, and ſhews no y its | 
' amended by the Roll, and ſo Iibras for libero & | Where a Verdict that not 2 Cuſtom dirchiY%, 3s 
144 * for habeatis, being to the Sheriff of dedz is not good, nor well found, — 
618 W e in Ejectione firme, — — the. Jury 
finds the Defendant gui Nr ſor ths reit 
is 3 but not, if Not guilty, the Sher if « — tak parties infor- 
1 . 3 — 1 is Ilz but mation which ten Acres to dellver in Executions. 465 
be place where the taking was, is neceſſary, 621 Where e parts and void in the other 
: 2 fac. in Indiment was 4d faciendum j ura. 480,481 
placito Tranſgre 4 omitting & EjeZiodis Sr Where it ſhall be good by 8 ibid. 
ma, not amen Where te ner words hall fdr, and cad th 
3 be from both ä upon 1 and 2 Phil. = former, 
646 | A Verdict that . S. was ſeiſed joyntly, which ante 
werdet upon Nos guilty 3 other wiſe, if the Leaſe | - doth not warrant the iſſue, that he was ſeiſed» 
had been traverſed, 701;702 Where an alienation luppoſed in Fee is once | 


ſcription, 619 


; 5 — 1 from one place, and where not it is good, 


751 Where a Verdi&t ſtall be good by inendment 2 
worn J. habet, 4 libratas terre, as good Verdict ought — 2 — 376 
ithin t 


sutute, 3s Libras, by the Prorhonozaries : Verdict good finding nothing _ nnn 
| 854 


_ , | 41 — 
EEE | alter after verdiqt, 1 Vicar. 
According to the Replication, and Rejoindery * An endowment ef 2 Vicmoge of. the third pare of the 


Tithes of a Manor was adjudged good, gs well to 
the Tithes of the Demeſns f deute 


= We 0 maificnctom Made ds Where the Vicar ſhall have the Tites of 2 Fe G 
e re the Vicar ave = 
2 8 Venire r awarded vicinets « as his Afinuta Decime, 467 


e eee t En eee 
enire fac. in Cities, w re ithes o G & tors 
ard is hood 8307 þ &liasin his Leflees, 


Pariſh or 
vol f ac. de madistate — rum quilibet habes | He ſhall nor have _— a cE 
41. {4 Jena of the F tho 7 $41} the words In minutis Decimis totiut Parochie ; o- 


2 Teſte aſter the — as no Ven. fac. and ene an Endowment by expreſs worde, _ 


1 amendable, but * 
820 Vicar one loſt for: want oſ a pn po 
ed of the 


105 ener ne rao heh 22 Parſon 3 but ſome hat ought to be 
| Rue one to try tuo iſſues, goods uniting thercoß 273 
De Bur «4s Abindon, and de —— | | . 
Denadinge l erben de Perf. G. — 745 
etate it not to iſſues but ac | 1 21172 
"= er of the alien D ant 3 and not ſoy if a Peek be wy) y A 2:1 N 
party, 869 ' Viſne. 

From N arilethy » 870 Well wes the place,where the > of the way 
If mollevmmaad by che Sheriff: adjourgeds 882] is alledged, upon iſſue de ſontort, gu 3 0- 
| . . p- 4 _ e, if the * for the way be tra- 
{ 45; rin. : 426,427 


ia be zur plates where r Juſtification 
wil Verde finding aher the.x ans in the |. fa elſe 2 Nici, not aided by the Statute of 3 
ails, 
Shall be from the Vill, and not from the Mannor, 3; — 
From the Mannor, where Herior-Cuſtom i isin * 
js 


Count, in what Aa, be ſaid to be — 


Where a Verdi fnlings maner lcge then laid, tha 
be avoided forall 79.8 
Aſter Verdict rerurnedin Court, i It is. not ene; 


1 281 3 n 4 * 
Where Verdi may makegood « Barychar is U 1164! 
"The iſſue being if it were the Free · hold of . B. and the { This Statute, being in the Tera. wil. not 
Verdict ſoundʒ ĩt vs the Plainzifls for two ©- ibid; 


\ 


\ void, 


oe Void and Poidable. - 

Where 3 Matter ſhall be aid void * e gucceſ- 
ſbrz within the Sutute' of 1 Clic ur good againſt 

| * Biſhop himſelf; 207 
| upon an Owtawry reverſed, the Eſtate ſhall ſo | © 
| 23 do be yoid, as againſt all perſons, as the Par- 
ty do have ARtions againſt them, to make them Trel- | 
_-_ " Pallors , \ 207 


-Wharſore of Com . change wk, |: 
| Wha a good Conkidernion in a | Covenai to 75 
— may by Corenam limican uſe of Lind — 
0 Linen nt H Heir: but to the uſe ben ber 

Tur lite | or years; Mall berfald to have the Eſtate 


EF, 


Q 


then the ut, or thar It ſhall remain nk the a 


* 1 2 


4 


bd 


that ſhould be after Marriage, and the heirs of their 
Bodies after” the new. Uſe ſhall ariſe; if no 
Antet venient Act to diſtroy it 432 
Words in the Aimicarion of Wes fla be con- 
d a rg" go 478 
— ens B is deſtdoyedby # Feoff- | 
* men? my . dee before 7 eme in Es 
— EIS * 
eb upon a 58 # $4 
ſe future, not diſtro ed by à Feofiment, 
ofiingent, d 0 or bound by E Lenſe fe? 
2 ee Nuts 
N Cetenent, char his 'Veoffees mall Rand ſciſed 3 n 
Js es, no Uſes. 15 
2 25 — 228 yd 
.- wry: See more upon 13 Ein- my 8 
Title, Statue,, #7 
* Uu, what, and where it is, | 7 
a iv we 100 po who covenants to pay toeves 


22 


68 


of A. bregma the |: 
end * _ 1 804 4. ve ers, 
end e Security zccordingly 3: no . 
ſual 1 a. * in te Cr nous are many alterations: 
85 Sona ſee jy 
Where i it ſhall be pleaded in Abatement, and where in 
203 
When che Exigent and Original vaty in ſame Lerters 
of the-name of rhe Plaintiff ſhall be reverſed, 240 
igent bath the word Blaba, and the O. 


*% 


* 
17 
N 


8 


18. 3 f K ow 
e en fer Rap i ac 


24 wt „i vt2 4 


n . Gone, > „ wo 
Lies not in for Tabling- $18]- 
Loa? MonePrecine by be ads of ts Flein 

5 mm 


* 


401% 


Feoffer, 
Feoffment to die Uſk Ne Feoffer- and his Wie E 


650 


268854 


one or two 1 741 


F ifotherwiſe, 


750 Whar ſort of 


27 | 
[Or Goods doll, hows be PT and pleaded, 
of — what it is, ic may be e —M 225 


4 


2 
= 
! 


as 


3 8 2 

hat 2 Warranty may be created, 

of love's a Watrant) tor to eny acres and ne | 
one; the Whol is. x ther 

es, 12 


e Warranty i 
710 . 


a Lee by Tenzen 5 8 
iter dies without ifſue, the 
0 
General by Dedi, is not defiroyed: 7 1 ſpecial 4 
| 3 


c Warrantia cherte. 


hor Lies not for a general warranty, unleſ peut ben the 
ed, | v6 I 


Warrant of Attorney. Ar 
7| Where the Ta Poe om: it, 2 " 


Waſte. 


oo Lefite for years of 2 Park, grants all hi 

| "ahi therein to 2, excepting all Wood ind dern 
2 g thereupon; Waſt is committed in the 
CANE, * he a 5 r re the Act ion 
of wa w r . 
*Yebated,” but no Jud * os — 
| Where: upon 8 loſing 33 Enquiry mall be — 


ee 85 20 . 
; 2 0 c 18 


201 


4 


» 17 
1 0 it, is 
3 ale the Deſendent — en Righe of 
is Wife, who was Tenant for life, and dead, the 
? - A@ton is pores for it ſhould be ſetermitvaſſum bu 
. with ſarisfaQioh is 4 good Plea 
bere, for D-romoſes onely are reo 356,357 
2 — i 3 ane part of a Reverſion in 
Common with to" others 
mw brin waſte, 37 3 * 6 6 > 2 1 2 


no le P eaz 


| Waſte j 7 the Tengy# by KY IT in the 2 2 
. gainſt 


Leſſee for years, after Aſſignment, exceptin 
.the benefit of i he: G oe Es 
— war 
e againſt Leſſee for years, a Proviſo -* the Leſſor 
—— Timber grow ing, Cc, 
— —_ and | no Exception! ar and the 2 
2. So m. 
ne puniſhable in Tengne ar wil 
n ae gl : 
LO 44d ab 1. 
Perſons: may be appbinted 
within de en ee en 5. 25 
and whether the Coofabls oy daun, the Party to 
I. the Stocks for refuſing, ' 204 


Wi fe. 


EY 10 0 
444 


Ai b 
Ge 1 1 


of Law v argued and reſolved i in this Book, = 


Page. 
wie 
The Wiſe cannot give Authority to enter the Husbands 
Houle, 245 
Will. 


Where in a wall the Heirs may take, and Inherit, though 


the Father died before the Deviſor, aud could 9 


take, 
The Firſt, not reyoked by a Second, ended by Abies 
ment, 8 721 
Writ. 


here the Court may aſcertain the Writ 234 
Where in a <Quare Impedit the Writ _ be General, 
and the Court Special, "Sw 
Writ Judicial amendable, 
De vemre I nſpiziendo, and the Proceedings eren 
5 


Writ, and Proceſs directed to the Sheriff of L. Me 
by two, the one Sheriff, the other not, amended : re- 
turn by one, good, 667 

Writ of Enquiry amended by the Roll, but not e con- 
ver 677 

Writ of Account againſt two, one dies after Judge- 
ment, it abates onely againſt him, but Adjourned, 


708 
Writ of Waſt againſt Baron and Feme, ſu the 
Wife held the Lands,ex 2 F. J. her former 
Husband, and the for ic 

. ought to have been 
18 Elikab. aſier Verdict: 


3 Writ, and Declaration, if 
not aided by 18 Elix. oihe 


Court » Not 
1 is 2 by 
otherwiſe, if no Writ, 
722 
they vaty in ſubſtance, 
e, if no Writ at all, 
829 . 


Lg 


wo 1 2299 1! 


And: fark 


TONS 


8 Odks Reports, eleven Parts, French. 
Aim in Eng ifs. 


axappertain to the. 


Wr mag: 
* Py . - 

inan. 
WM 


| Chancery Orders by the Barl of cu. 


Court- Leet. 
| Crooks Reports, firſt, F_ * third volumes. 


9 * 
„ : 
23S. £9443 4 


Rguments of Law at the Tru cel ki Ou [— Twelfth Report Engliſh Wade 1 
A — _ 2 Select Caſes. „rierung 
Aſbar Tables, two Volumes, Fl 2 x — Entries, 2755.1) mb 
Aſhes Tables to Cooks Reports. RE — ——on 1 idee, he fl prof haet _ * 
A Eßeicea, or Table of . . Loo Magna Charta, 2 337587 1 2 
—Faſcicula Florum it eech Crown, 30- TLibennz: * 

A hoof the ref an o. i ——Juriſdi&tion of Courts, . wo 

of Bread: . Compleat Copyholder:* © - x I 
Artorneys Guide: T.!!! ˙ .- ²˙ > G5 Fmt OY 
Attorney of the Common Pleas. e, —— Declarations and Pleadings," Feet TEI% 
Ads of Parliaments, 1 and 13 C rbli Fable" . | Cragge de Fendi. „ien 
n AQs: = ; noms of Normandy. 

| Mr. Cooks Vindication of the Lav. 

5 Kooks Abridgement. r — —— 7 

——Readings on Magnd cherte 1 Law. | 
—— Caſe"; JIA - Juſtice. euer 
Reading on the Statute of Limitations, wr |—— Jurisdi&ion of Cour. 
Boult:ns Juſtice. ' ©» _|Cowells Interpreter. Nan 
Bulftrodcs R:ports:fir{t,ſecond; and third Volimes" —Inſtitutes. 
Brafon: , n Callis rec ra Sewers. ' 
Brownlows Reports two Parts. | 35 2 een. 
———Pleadings, in two Parts. | root and Hutton: 65 Ship. , 
Judicial Writs _ , ,, | Compleat Clark, and Scriveners Guide. 
Lord Bacon# Elements of che Laws" A 954; N cube: Relation of Mannors and Copy- hald- 
——-Caſes of Treaſon. CO e ee *j—C es about the Cuſtoms of Loudon. | 
— * 2B — of ay ingenioſs 0 
55 of the Statute of "mY x —— n e 205 

ritton. | ng — . 0 ect 

Book of Oathes: , IClerks Vade Met im Prefidents; © | 
Zellewes Reporrs of Rich; the Second. I [Clerks Guide, in three Parts. 
1 rts, © ...2.,, |Ccollins Summary of the Statutes. * * 

ves Reports. Compleat J uſtices wy 
Bag ſhaws Reading, saries Reports in Chancery. 

—— Rights of the Crown; | ” ]Claytons Reports. 
Brunt s Gloſſographia, expounditig Terms of the |—— Topicks of the Law. 
Law. Compleat Attorney, two Parts. © 
BO Oos Examen Legum Auglia. Charter of Rumney-Marſb. 


A 2 of LB 


a4 
r * 


Common —— Hutten: Reports. 
Clerk of Aſſiſe. | hwells =" bo of the Subjekt. a 
| | 7 5 Commentaries on Original Wri:s. 


| —— Parſons Law. 
Repo 


> j 
———Pleader, in form 
Heilies R 


Tun bi Dalſis nd Benlows. 


* 
4 j * 
"i 
* p , Ir 
8 ww ow 
— 


Xitchis Coun-Lece in French. 
: iu i in Evglijh. uglijh.: 2 


TIT 9 2 Lager 
l Lambert: * 


” 


]—— Juſtice. 
— — of Ki wich Claguepars. | 


itutions. 
in the Court of 1 


i ſb. ans. 3-221] Hat re ob . ick. 
F es 7% French. , | Linleton⸗ * French. 
Ii Engliſh. 
_— to Hobart, Dat wi Tonen, Lawyer... 
iel. Preſidents, J 0 rob Bit: Leighs Law Terms. 
— _ / notis, MEETS: — Wards _ —— 5 
| ers | a 
2 3 SI —. 1 2 2 2 — A2. ports, Seen bene DoS 
2381 gi Fluvium. | 
* en, ne ea Lakes — fol. | 
; Anwoods Forreſt Lans tC 
3 ane 
— ol flanders, two parti. 
I —— Amicus Republicæ. 
n e - | —— Marches Caſes. 
$3. $2 6 Aagus Charta. ; FAS „Ant 
EPs 3 Aehles Intries. 1 
of the Law. I Mooys Reports, French,” | 
Sn REENW GODS Curia c cenitium reli : AModus Tenendi Parliamenti,with arc. in 12. 
County Courts. EY ; YO 7 f 
. Glanvil of the Law. - whe be Nan 7 10 
Grotius of the Law of War and peace. of the Law.) 
9 * of the Court of Admiralty in ae. —— Compleat Lawyer. | | 
== * . | Nuſances. A — 
92 Enry the ſourik and fifth. ES on | Nove Xarratlones. 
"i Henry the fixth, two Pas. | = 
B - | -.... SD Rdinances of the Lord Protector. 
| Ordinances in Parlizment. 


= 


ä ———— ———_—_—_— 


and cl as Aperiam to the Low. 


Placita Parliamemtaria. 
F arſonsAniwer to the fifth part the LordCooks Reports. 


Aftals Statutes large two vol. 
R —Abridgement. 
Entries. 


Regiſter of Writs. . 5 
Rulexo the — ping Nn 


Rs 


hancery. 
Ridleys view of the Civil Law. 
— 1 a. Eccleſaft. 


Rights « the wy rx 


* obels Collection of Acts and Ordinances: 

Sta tutes oſ ſixteen and ſeventeen qe 

Stiles Reports, fol. 

practical Regiſter. 

Survey of the Law. 

Statutes of Ireland, two Volums. 

Statham: Abridgement. 

Scotch Laws two Volums. 

Sheppards Epitome of the Common and Statute Law. 

—— Touchſtone of Common aſſurances. | 

—— Marrow of the Law or the Faithful aun 
two parts. 

—— Parſons Guide, or the Law Tiches. 

——Preſidents of Preſidents. 

—— Juſtice of Peace. 

Juſtices Clerks Cabinet Preſidents. 

Office of Conſtables, 

Court Keepers Guide. 


#47 1 


4 


owens Owens Reports. county Courts. 
Orders for the Poor. | | ——Propoſals for regulating the Law. , 
Orders in Chancery. 3 of Juſtice, 
Order and Method of P:ſſing Bills i in Þartiiment i in 8 ations. 
WE - 
—x E Spelman Gl 
7 pr Principles, of Law. 2 — 
kW Plicita Redivivn. "Smalls Declarations. 
P; ins Parliamentary Writs, Swin burn of Wills. 
les ſor the Lords. | Special Law Caſes. 
Records of the Tower. Selden of Tithes. 
Poultons Statutes. —— Arguments abont Liberty of the Subject. 
— — Abridgement. ——Priviledges of the Barons in Parliament. 
be pace Regis. Sea-Laws, in octavo. 
Plomden Reports. Shearmans Eſtates Tail. 
— — Abridgement. ;Shipmoney. 
ies. ä Star-Chanber Ca 
Pophams Keports. R Stamford. — Crown. 
| Powels Auorneys Accademy. * = Stein verborum fienificat. 
Court Leet Steret Readings in the Statute of Bankruprs. 
—— Repertory of Records. , n common wealth of England, in — 
—Axtdurneys Almanack. 
—— Search of Records. Enures in Ireland. 
- Penal Statutes. Table ro Edward the 3d. ſecond part. 
Perſect Conveyancer. ——DQuadreg 
Perki as Law in F tench. ] ——to enry the Gels 
idem Engliſh. to Henry the 7th. 
Practice of the Chancery. - — to Dyer. 
Preſidents or Inſtruments. Three Readives viz. of Sir mes Dyer, 


Brograve, and Sir Tomas Kiſden. 9 T 
er mos i 
0thils.Tran $ in Chance 

Ae of Barons. ee 

rotmans abridgement of Cooks Report. © 
Theloalis Dige of Writs. 2 
Terms of, the L aw, 
Theſaurus Brevium. 
| Tyching Table in quarto. 


WY Regulerlan of the Exchequer 
Inches nee 


V Wefts Preſidents, 2 parts. 
Womans. Lawyer. | 

Wiſemans Law of Laws. 
Wingate: abridgement of the Statutes, 
Body of the Law. 
summary of the Common Law. 
Statut pack. 
Maxime, or Reaſon of the Law. 
| Wilkinſons Office of Sheriff: 

bite ofthe praiſe of the Law. 


a 


j —— Mijeſtas ener, in twel ves. 


Ongs Vade Mecumi. 
Telvertons Reports. 


Ouch Elements juris-prudentia. 
Auris Fecialis. 

— ueftionum. 

A Queſtions an Cales Reſolyed. 


S. 


r 
„ 


— 


os W 
„ 


* 


terte _Þ 
> Sd — 


Termino Hillarii, 1 quarto 


ELIZ ABE THA 


In Bancho Reginæ. 


» 


Foſter & ED ape Jo. Leonard, 55 Hill 23. rot. 33. 


moms uachment upon Prohibition againſt the Defeic 
dant fermo? of the e of Sevennoke In 
Kent, mec Sie nd ithes of ext ood, by 


ey were of 


ye: | 
< by than . aw cus g 
| — 4. va cædua; 

| Oak and Elm, they were under the eh teig 

; pore firſt it 8 and upon 0 


of Ne? Birch 18 nor fuck dtigob/as the hall habe ntends 


the name of groſs boys, fo2 it is intended of ſuch Wood as 


Kerber koꝛ building. and other uſes of a high 75 — 755 

Ip fo2 fuel. as the nature of Birch is; and of Dak Enn cut 

down befoze the age of twenty years, Tythes ſhall be pad, 
until that age they are not of ſuch alue as the Law re 

fo2 the purpoſes afozeſatd; and therefozeas to the Birch it was 


awarded he ſhould have a conſultation, be having entred 1 non 15 


ulcerius proſequi f02 the reſidue, æc. 


The Biſhop of Norwich 7 Prickett. 


Ction de ſcandalis ma natum, t by the Plaintiff fo2 t eſef falſe 
A and ſcandalous — — del ken eto — 0 


have writ a letter to me which I have to ſhew, which is againſt the word of God, 


againſt ch e ee and to the maintenance of ſupełſtition, and that 
I will ſtand to prove ag 8 u. And they were at iſſue ; and at the trial 
at the dif prius ekendant ed he ſpoke the mos, 

r - 


, the. or 
27 T5 ge that 8 OO 


(1) 


(2) 


Termino Hillarii, viceſsimo o quarto 


(3) 


(4) 


(5) 


Nota, E ag ng: 
Hill. 24 700 


— wE 


A fo2 theſe wo? DS, Thou art burnt and baſt the Pox, and after 
Uerdict was alledney that the Action doth not lye, fo2 it is 


not (aid ad the-French Pox, but it may be he intended the Small 
15 A no Action lieth. 


Pox ; and fo ſaying he had the Pox genera 
But Wray ſaid the Attion ſteth, fo2 when it ts ſad, Thou artburnt and 
haſt the — it ſhall be intended the e French Pox,Which uſtal[y cometh 


of burning,and it was aduwdged koꝛ the Plaintiff. 
Foſter verſus Pitfall. 


| oy ne firmæ, The Caſe was, that one Brook de biſed Land to 
his Wife Jntatl, the remainder over to another, and dieth; 


Het ure wth ſecond nd altens th Land by Fine and 
np; the que was fon of the Feme may enter upon this 
Stafine of 11H.7, td all the Jvftites held 


tha {ft en ds of the Statute t 
1 15 > 50 Life, of 1 Ba: ;of rhe pmobany, 


Gay e belt that this Kate ; wit inthe Tt 1.00 the See the Statute, N 


Statute fs intended of Lands given by the Hu 
355 pd 


02 02 s of the Statute, 
t ale is within the words 
2 5 im ent er the Statute, the Statute doch not extend to 


within 
ft . and vouched Eaſton aul Scuddes Cale inthe Commentz and 


the of this Land is limited to a Stranger, and ſo ſhall 
not be intended to be fa2a Joynture, where no no inheritance is re- 
kerbed tothe Baron o Hts heirs ; ng of the Statute 
is, that dz ſhallnot cudice t rhebe wy * age N — 
ſhall not deſcend A: +: here, upon nothing 
if 

L 


reverteth o2 veſcendeth to the heit of the Duan an la lois clear- 
out of the Statute 2 at 21 Eliz, r d that 
Baron be. fetfed of Jand n right of his Wife, and they l 
ine, and the Conuſee grants a Kent to them Jntail, the Baron 


Ding ifſite dieth, the feme alteneth the Rent, this is out of the 


Statute of 11 H.7. fo2 the Rent cometh in lieu of the Land- 
The Lord Norrice verſ#s the Marquefs of Wincheſter. 


Loꝛd Barqueſs agarnff Lionell Norrice 

remainder to the Plaintiff. The renbant eads a 
er afl Errozs by Tho. Chapipan the 1aſt Uonchee, and 
mon Uouchee, and demands , EC. Plowdep fo2 


Defendant argued that all the burthen ifeth upon the lat 


UGouchee, 


yet it not 1 | 


E Te to Reverſea common Rerovery had by — of the | 


RP n > > 
4 412 : Mtn wh, OS * Os © 4 A 
= es JJ re ep PICS AT Das ag 
0 * * * _ * Wow 74 ha * 


7 9 . 
7 A Ä 
. n 8 2 * 


r ˙ ˙¹A Ee A . ̃ — — 


I the Gꝛafttee ot an cars 
Debt fo kehe Arrerages ek ditt 11 | 


Elz As STE an Banto Regin. 


— 


3 


— 


Gouchee, foꝛ he is to make recompente to all, and therefoze he is is to 
bing Exroꝛ, and ſo he m e bar al | 
ſo it 18 apjudged 17 Ed:2* Fail the Juice; 
1 Houcher e ie put in 


— 1 2 by nothing; and theref th 8 2 

r r ot is agatuft reaſon t 

his Releaſe ſhould bar — e toſs dA... and (n 15 
2 


e 


en com C 
ders in value, then up 


an 
his releas ſhali bar the . quod Wray conceſſit; but her , 
Re Cl Penn 25 
Freed th 17 Ed. 2 a6 not a, and it wa ad 

that the releaſe was no bar. 4 S adjudged 


TE 2 ren, © IE 


1 1 
due at mother day, s 

ve lan U role stat OE Wo 

wee | 5 ra Dr os 7 975 } 

vey 1 * 3 ew ene . 

am. 17 u PRs e 2 0 dne 21 
EG C901 As * — 

7 was agreed nach: ; ie > on 98 ro if 


| ee Caſe. 


T was ſaid to he ad U 

[ be once bꝛoken, and 95 hs of 

i Near 
venant. gem me, 55 


an iini 128 1 N J 
ir 737 7 22 
1 HY JE L3 wy — 1 me — ett? 


Englilh, 
the time mT 
allen and not in 


E!. Sone Firme. 3 =. It was cs 


(3: ) 


(6) 


ON 


(8) 


Ass p — decem quarto 


— —e 


(10 


(2) 


(Q) 


» Vat 1.43 DT FIT 3 ; 4 
4 {) 1 4 11 . WEILL . ; ein x bY ; 1 
: 770 Mi . 1 um, was! N ] anne 02 the Ar: 


Tete 2 9 5 
ee Nc 


7 


ELIZABETH, in 1 Regie 


a. i he 


— a —_ 8 


kecleltade verſus Maliard. 


* Ebt. 12 an obligation to ftand to the award 

1 hi Jay ro he awarded that Par. one LE ane patty of 
 bequrarded to o Jinn, ad 2n0t pay- 

Notght , and adjudged that 

noel * nee was not bound ta 

„ being toa ranger ta 


971117 33 11 


as no aithe 4", ming co 
erſon; bit in that caſe i it had been ko pa) 10l. 
J S. that the party Hallbenan uited, 0 Hiſconinue an Acton, 
tt had na goo eder 27 
diner; kae a the 101 to ]. Nau he refu 1 6 5 
e e 
— 13 405 be nonſutten, ec. V. 275 6.46 17 Ed. 4, 5. 18 Ed. 4. Ms 
19 Ed. 4. 1 


Margaret Marſhalls Calc. 


er. To anDutlary' in y treaſon , andalledgeth, 
Se tr orice 7 fi pete ne fn he Men be 


| ry 1 1722 ardon was made ok all trea- 

| felomes.1 that Ei 5 0 bing * 3 EN. ſhe was walbed foꝛ 

— this treaſon; and and the Court ſaid thee the pardon was not general, 

32 — 1 — 2 = of it, if the party doth not 
e 


oct bur wi 
his m; becauſe ſhe. had no 9 in 
N made de nüt, 481 n He 


| | E Jact | 1 5 ſo. ag 
hav day Liza: off Judgement Ve. Eugen his dent, 
Gall have an Audica qusteis; but ff he had ret eefened Warned? 


— 5 
The 


1 5 8 ; was adjud * 


acts to be done eth the party 


d that ſhe may have a Writ ot 


eb, andvidnot lead it, and Judgement is given, he 
| bath noremevy upon the releale. | | 


* NN 
1 4 IS Es: 
N ot Es 


». 2 = 1 * Pi « 
Se DT ES 1 S on og ape vraen SATO 
3 1 l n n 8 8 7 8 — 
f * l N RR zen mn 
25 4. 4 2 AU Ar Id TOR ary, be SE Se I Sed 


RC on RE 


IS ke ĩ FE ao YET os a 


| 3 


— 


— ALAS 


— — 


ELI z ABE THE, in Banco Reginz. 


— 


The Lord Montague verſus Sheppard. - | 
13 It was held by the Court z that Tenant by Cdpy.of 


Court Roll cannot by the Common Law take Trees fo2 
Douſe boot, 8 Cart ⸗ boot, cc. as Tenant foꝛ life oꝛ 


ears may do which habe an eſtate certain; but a Copyholder 
hath not thislibertp , except by ſpecial cuſtom , and ſuch enſhoms 
are in many Yannozs, andare good, 1 
Vaſt »er/xs Gaudy. 


D#®:; Upon aneſcape againſt the Defendant Guardianvf the 
Harſhaiſea, fo2 ſuftering I. B. which was in Execution at 
the Plaintiffs ſuit, to eſcape : Che Defendant pleads, that he did 
not iuffer him to eſcape; and gave in evidence, tyat the ſaid T. B. 
bꝛought an Attaint to Reverle the Judgment; and upon his.p2 
er, the Court did bail him, that he might pzoſeciite is 
Cum eff cdu: But this bail was not entered upon BRECT, 
wag held by Wray, and the other Juſtices, that the Emdente we 
good, and that the Juſtices by their Authozity , map diſcharge e 
party of the Execution, and do it upon good con{WrrgUon \an 
the Juſtices uſe to command the Marihal to bing theprilmge./ 
foze them to their Chambers, and it is a good dtſrhare in 
Foꝛ the Marſhal, of himſelf, cannot ſuffer the pꝛiſoner to go out 


19. 


of his houſe by Baſton 02 otherwiſe; but by the command of the 
Juſtices he may remove him, although it be to another-Cot 


and it is no eſcape}, any the eſcape ſuppoſed here, is foziety 
him to go by bail; whici 1sthear o | Es 560 her of 
Parchal, andmay well be given in evidence; And Wray ſaid, 

upon Execution (ited after Uerdin , although ty 
Attaint, the Court uſually doth not bail him, fo2the Uerdig.is 
intended true, till reverſed ; but ſometimes the upon 
good conſideration will bail him: And here although the bai be 
not entred, pet the Plaintiff fo2 his benefit may cauſe it to he 
entred, a then je map have a Scirefacias upon the bail  andſs 
is! 195 at any miſchief ; and afterwards the Plaintiff was non 


T* caſe was, Land was afſuren by the Earl of Sifſex 


dr 


# 


Rar? 
es one 


[ISS * 


(43 * 


(5) 


* 


e e 


f = Tan; 5 Vicelsimo quareo 


ſtratoꝛ, to 
tration of £ 


”6 
HhE0564655000145550064 
Ben 15 | Termino Trinitatis, 
maiko quatto ELIZ ABE THE, 
in Banco Regine. 
5 M5 pie uy —— F 7:3 102+] SWISS atM: 
36 119!3 32:3 3:3 
619 $6 2907-1277 21 Edward' 8 Cale. | 
A. I Ln $:5 
ITE KB Ls wo Edwards did wrap Gun- 
(1) 77. cu 5 af — my ora Gan 
aud put fire herd, mi 00 my houſe: * Wray 
the Wa? vg arc tional; Foz by ſuch 
| g good name is impatred: 
iso to up, 1 2. — in che intending to 
_ wude me: Andehe DRL UDF ent. 
1 94 2370 Darrel 1 Sau 
Tenn. 3 | 
(2) NEO . 


＋＋ Demtted; acherpur | 
tion, becauſe th the . TE his tntereſt-bp an amm 


9511 
of 
711 
4 


71067 


een 
os pet Fa 55 Alt 3 — I 5 
40 zellde '4 in: ' they: I T. 
121 5 =_— 
-of 


— 


Eiz ABE THE, in Communi Banco. 


as 


. Teat's Caſe. 


Ebt upon an Obligation. The Condition of the Obligation 
s, That if the Obligo?2 deliver to the Plaintiff añ Pbli⸗ 
ation, in which he was obliged to the Defendant, 1 Gieh 
ay, that then, ct. the Defendant ſueth the Plaintiff upon 
Dofigation and recovereth, and afterward, and befo e the 
he deltvereth the Obligation to hum: The queſtion was, if t 


3 


(3) 


were a perfozmance of the condition? Wray, and the other Juſft--- | 


ces held it was not ; although the wo2ds were perfo2med, 7 the 
intent was not perfo2med : Fo2 the intent was, he ſhould have 
the obligation fo2 his diſcharge; which is not by the delivery of 
it at the day, fo2 it is transferred in rem judicatam : And notwith- 
ſtanding the delivery of the Bond, vet he may have benefit of the 


Judgment. 
g Shelton's Caſe. 


he Caſe was: Leſſee fo2 years grants his term by Deed, 
and ſealeth it in the pꝛeſence of divers, and of the G2antee 
himſelf; and the Oced at the ſame time was read, but not de- 
livered, noꝛ the Gꝛaͤntee did not take it, butleft it behind them 
in the ſame place: Pet the opinion of all the Juſtices was, That 
it was à good Srant ; fo2 the parties came fo2that purpoſe, and 
deen eee Bur ken ke bee ben and dan 
a 5 : | J em, and not coun⸗ 
termanded, it ſhall be ſaid a Delivery in Law. 


Anonymus. 


A Copyholder in Fee, marrieth a Tloman-Sergniozeſs of the 
Maännoz, and after they ſuffer a common Recovery, which 
was to the ule of themſelves fo2 life, Remainder over: And it 
was held by Anderſon, Meade,and-Periam, that the Copphold was ex⸗ 
tinct; fo2 by the recovery x the Baron hay rained an cltate of Free- 


hold, but they all held that by the inter-marriage it was onely | 


ſuſpended :And Meade ſaid it was adjudged in Newports Caſe,That 
if a Coppyholder takes a Leaſe of the Manoꝛ, his Cophold is 


— 


extindt. 


* " * 


Tunbridge's Caſe. 


1 fo2 taking his Hozſes ; the Defendant 1 fo2 
Damage-Feſant, the JPlatntiff replieth, That befoze the Trel- 
aſs ſuppoſed, #c. he yoked the Þozſes, and tied them to thee 
lough, and the Defendant untied them, and took them, er. 
nd the opinion of the Court was clearly, That he may well 
ſever them koꝛ Damage-Feſant : Fo2 although they are an entire 


(4) 


(50 


(6) 


— 2. 
— — 


$ Ter Trinitatis; Viceſsimo quarto ExAz. &c. 
wee Diſtreſs when annexed to the Plough, and as Anderſon ſuid, It 
1 lough 02 Cart by chance tall upon aman, and kill him, as 
well the Bozles as the Cart, #c. are fozfeited; yet in this caſe 
ey may be ſevered. And Manwood ſaid, There is a difterence in 
4 the Books; when.the Diſtreſs is fo2 Rent-ſervice, there they 
.-  eanhotbeſevered;-fo2theyare anintire Diftreſs,andheclaimet 
Ho Fans in the Land, but onely a Kent oꝛ Service, with whi 
:the hee t 


ſt in the | 

e is charged: But ina Diſtreſs fo2 Damage-Feſant the -par: 
| in he Land it ſelf, and he may have ſeveral Actions 
fo2zTrefpals fo2 every Hole; to2 every one of them doth Trel- 
Pals: and the Plaintiffhad day to amend his Replfcation. 


** 


* * 
— 


* 5 2 


Termino 


That ik B. imlelf 0 De! lleches 


_ afterward ir 


— _— 


— 


eee 


Termino Michaelis 


Viceſsimo quarto & quinto ELIZABETH, 


in Communi Banco. by 


ä» ͥ— 


Bennet's Caſe. 


755 5 2 Ovenant, Thx Caſe was, 4. did covenant wit B. th 
tice; ſecondly, That notice 
Court N — 


233 
Aſrance, otherwiſe 4 | 


vile ; and B. is not one 70 chem im alu ; * 


make, but is to permit him to read it,. and to go to his dnn — 
cel to con 1 and A. is io have. conven jent time att | 


not bound.top ues Han fozhe Ad p.tomake-the A 


— — 4 „ it 


Now. Aöderton ſad t if one deviſe ; 
and after by ſon fold. T Deviſe- 

parts of the — all ſtand; and in 
vice to J. D 


e ſame Will, the Land be devilep to J. D. in'Fee 
they are Joyntenants, And Meade ſuld, That Caſe. 

moved, and alwayes ruled; that the devt 
and they thall take as Tenants in Comm at Joy 
nants. Ind Anderſon fuld i e the whole Cour 
Thatif a Termoz deviſeth to J. S ſo much S term as 
arrear at the time of his death; EEE 2 {0 
ep the Lan as remaineth at his death , the Cal 


Clay's Cate, 


Uhitof Partition bei awatded, the Court informed 
A io privats artition mane, 23 
the cl Watt thould not be received < ye he tt was paper, That 
the opinion of Meade 1 2 und periam —— (Anderſon be- 
ing abſent). that 150 well E e this — befo2e the 
return and fileing 0 ms aud thereupon rn 


conſtruction of Lam, the de⸗ 
al be firſt. 29 ll f belle be do . S in des and 


110 


(2) 


(3) 


3 


Ter. Michaelis, Viceſsimo quarto & quinto 


(4) 


x ane B80. the a £ 
8 


51 


l 
* be * 
81 
ol 
= 7 
ag C5 - +3 f 


as to the — 


nder Sheriff, and he confefled : thathe was there, butnotthe 


riff himſelf; and thereupon the TUat was ſtayed, anda new 
t awarded: And they heid the ſame Law was in all caſes 
re the woꝛds of the Wait are, That the Sheriff ſhall go in his 
— n , as in an Accedas ad —.— Waſte, Rediſſeiſin, if Excep. 
ne e taken at B 5100 men be received: But 
im d Urn hat be wes there in 
28 ou | 22915 e 2115 5 Ow fo A — 1 is 9005 3 

hen r r n 
the party can have uo Avermeit a dinthe Return, no2 can have 

Error. And Meade ſaid, he had ſeen it ſo ruled as here, | 


Nota. Snagg Serjeant , moved this caſe , An Abbot and Co: 
vent by Deed indented under their Common Seal, granted to 
Baron and Feme, bein Tommy fo? years in poſſeſston, "_ 1 
eir lines; and granted further b 
io na — 


. 


0 9 2 of — — 
1 ter mer take,though they benot 


1 85 
is eb houſe, and 5 


5 Caſe, 
355 


rale g neral 
0 115 


2 o * 
N ? 
'S 4 „ = 
8 154 
RA 5 ko o i 7 i @ 0 
- 7 q 1 La 
= 
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8 - hynyzed- , bar to. 
the l id 0 Apen II the Nati Eg —5 vir. 


Tiventy pound at Eaſter, and. Ten pound at Michaelmas next : The 
Defetidant pleads payment os the'Twenty pound at Falter; and 
| on Toni ' Ee motien was oy he 

1 og % e 


an ne nun 


1 F + J N 1 N. 8 
J 0 dänment: rot. 7.1 But 


PF 4 diet Zen eto P a emit. Afi ood ee bo. Zh. doi 


ExIzZZz TAE. in Communi Banco, il 


it be a thing _ is not in their power it is otherwite : as to 
4Ed,3, 4 Heal contra. Fog the perfozmance of 


Browne verſus Da uks. 


Ction fo2 woꝛds. Thou art a pillory Knave; remember Brown thou (7) 
ſhouldſt have been ſer onthe pillory. And the laintiſf had ſudg⸗ 
ment, though tt — . he wasſet FN e Pillo?y, 


C's; Termino 


Viceſsimo quinto E LIZ ABETHÆ, 


in Commun Banco. 


' — 0 » La 


Fuliamb's Caſe. 


\ Secs 32 Afliſe being arraigned bet̃oꝛe Juſfice Meade in his 
circuit, and being adjourned to the ſecond Sa- 

I turday in Michaelmas Term to Serjeants. Inn in Fleet- 
Ve ftreet; and day being then given to anſwer, that 
Term was kept at Hartford, -a day was giben to 
oe. 2 party to anſwer the ſecond Saturday in Hillary 
Term: am being now moved, it was held clear · 
12 That the Aſſize was diſcontinued by the not 

. coming of the Juffices the firſt day; and the party is put to a Re⸗ 
ſummons againſt the Juroꝛs, and a new Attachment againſt the 

Defendant, and to begin ot new to arraign his Aſſiſe. | 


Fitz Cale. 


(2) Des zatnft him as Sheriff ot Devon. Gawdy Serjeant thew- 
the truth of the Cale ta be. That upon a Recovery in Debt 
ägaintk A. a Cap ad Satisfaciendum was dwarded to Sir Jo. Cliſton then 
eriff , and after a new Patent was made to Mr. Kircombs ; and 
afterwards, and befo2e notice, Sir Jo. Clifton arreſted A. and left 
him in Execution, kircombe dieth, and Mr. Fitz was made Sheriff, 
and let A. go at large. The queſtfon was , it it were a good arreſt 
by Sir Jo. Clifton; fo2 if it were not, it was no eſcape? And the 
: Court held clearly, that the arreſt was good, and it was an el 
I | of his Dffice, until the new Patent is ſhewn to him, ſo as he 
: may have notice of his diſcharge : And if in the mean time be- 
tween the ſealing of the new Patent, and the ſhewing of it to 
him, he keeps a County Court, tt is good, 


Sir Lewis Mordants Cale. 


jranduay.. Me was Sheriff of the Counties of Bucks and Bed- 
84amordanthis Father died, 20 April, tempore Parlia- 
Palle füftices, and the Attozney and Sollt-. 
, that his Office by this matter is wo Rents 
| maed ; 


(2) 


cito2 of the! 


* a 


* - *— — .- r 
+ hs en — —— = 2oome. 


—— 


. Com u 


— although he be now a Baton ot the Parliament, and that 
he yet rematneth Sheriff ; Ad voluntatem Regine , "on ers 5 
r3 EN. | 2. p 


Guy verſus Rand. "A 


FA Tedione firms : The laintiff declared ofan Eiedment of One 
hundzed Acres of Land, and ſhewed his Leaſe in evidence 
onely of \ oꝛty Acres; and ed 7 * ne had failed of If Leafe, fo: 
there was no ſuch Lewis y Bl 5 e did count. But it 


pf 
ED Ponta won pier 


par le 2 


e e il Opetendanepleab the 
Oeken ba fit ple 5 


A 
Arbitrement: mt: The Pf faintift ſhewed that J. S. did Award, æc. that 
En = ts the Defendantan Action ofAccount, 


en depending, fo2 chat the be Dctenvane ſhould pay ta the 
laintiif Ten pound; ;and this was . 1 | 


t. Andr 


— * 2 
$43; "#137 
1 — 7 7 * "ou 


* 
J 4 F 
& 
is tu be intend 


12. 
1 20 party anſwer it. 


Flowerdew Serieant mobepthiscaſe oceſs iſſued againſt Js. 
to arreſt him, be ke J 2.3 Proceſs! from —— » and 
afterwards goeth o to 1 5 ITS „ and to — places; and 
when he — Jagainor an EE out agai eqn 1 8 he vas; i 


| werk ul bin pe Serarure of Bank _ bes that 
rn 255 15 Jt 


opolley th tou not heuſedto 5 
An e Netlierſale 9 


eſpaſs. The Sheriff returned in Common Bank ; t at the 
1 Defendant woo att ed Per a the. an Ten b 1 


and it was ad n: en rowrn, 
| he was el by: gde Lect EY 
SERA e fox upon h Tie Bo 185 


2 


| EEE . it i 965 
0 l t 115 That ik there be nor 
reſs when he Diltratned, he may e 


LU 
icient 


Termino 


Ebt upon an Obligation: : 175 Condition was to ſtand to the 
ng. 


EEG time of e 2 Moe TI Tort, 
commanded Juvgment a6 gre ONE 10 


C5) 


(6) 


C7) 


(8) 


(2) 


(3) 


dan EEE Earl i they a Action tion nponehe Cale 


E lace, 


b ae cannot f trav 


Temino Paſchæ; 
Viceſrimo quinto ELIZA B ET HE. 


in Communi Banco. 


5 
— „ 
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Hawley verſus. SO 


er, UC q | 
„ 2 
tif the en et the 

then tenders tr, "eps 190 . 


the Ds erpevay, noe to — 


ent, 


Si William Drury's Caſe: my 1 


[5 makes an Ovation, vated anvdelivered the art of May; 7 
n e's it Jn] following , the Dbitgee* maketh a 
den ot ue 5p fn which Cocientery all Antons A Origins 
une; origine 
date of th : Releats: And all the Juſtices were * 


| un 
* wo Dbligation was not releaſed. 


The Earl of Bedford $ Caſe. 


> et held; That 
1 ES nn his Baer fo2 it is 5 
ne, * he is not party; noꝛ | 
Shes may d un A 


noꝛ can the 


his Cane 
SE be Tn 0 De ſon tort 


„1 


EE &fanstiel * 


F I UT I ONT U IE _—_— 


10 
e 
Leaſe is mave rendering Rent at chene berwe 


f 
j was not there at one of ck, when peradveneu 
| wp tendered K. 


r eee, 


mave of La, the pour - there — 2 ts the Alt noted 


ELIZABETH 25 in Communi Banco. 


Bruerton verſus Rainsford 
erthe veath of 


Te £0, years, to cammente z af 
aer after the end of aLe 


J. pri 


e 
erm: Bu 
cannot grant his Term till he te-entreth. 1 


The Lord Cromwel verſus Andrews. 


Ayes It was agreed by the Juſtices, That it there be Lefſre 
192 5 55 che Nen Kent, and fo2 not payment are-entry, 


befoze the 0 the Leſſoz , and 2 
anten and ud at n Deke 179 


mands it, and none 12 e boo 
ayment befoze. the day, ' Fr was cared , Char * 
in gro ndly, It w 


: Second 


of ane und ide in the aft ernoon, and a Re-entry, cc. 


at the day a e £20 of the lock and co1 
comer) a5 th am ihe Kent wow = a demay re. enter, 


pet curiam , That if one lets a houſe r1 


1775 
place ofthe Land, and there demand it, Exrelatione DEE ah 


| Na ae 


Ro. Higham 51 Baker, Int Trim 22. Rot. 660. 


of 
and 


ſon Robert, and to — dener his body, after the death of my wife. * 
deviſeth 518 bis Ferme, called Maſcals, and the Lands bn =_ 


U 995 ears in 
1 uſer the Tenth of the Tenant h Es : 


N 5 


(4) 


2. 


(6) 


Termino Paſchæ, Wen quinto 


me belonging to Alice his wife, and the ſaid Robert, fo2. payment 
thee Oe and; 3 of his Legacies ; and that after 
„ all in, ſald Ferme caited Maſcals with the 


on of Jaqus, 

tenure of Wake al Beet 
reſt of the i e 5 

my ſon, Sec. after the _— of my! wife. Avmit 


IS 


| Renders 15 Marrant the Land, becauſe he taketh no benefit; yet 


ſee toz years ot the Park, grants all his bäceren any title 


4* 


— — 


Ex iz ABBTHE, in Communi Banco. 17 
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Aſhboroughs Caſe. 


Enner ſafd ft was adjudged in that Caſe roEliz,” at it the Wye 8) 
Far riff, Aſſign Oower by TUrtt to him direded, and voth not re- ( 
turn the Writ,yet ſhe is 332 ſeized in Dower: t it is other: 
wiſe in a partition by irit, fo2 there a ſecond Juogment ought 
to be given. And Periam cini it was adjudged in Clipcons car af- 
terhe came to the Beach, that if the Sheriff take one pias ad 
_ ciendum in Debt, it he after permitteth = to go at ths e, and 
th not the Arit, yet Debt lieth upon this 'efcape againſt 
hog here is a Kecond of which the party chall take een 
thought Crit benot returned. | 


Rancis Ga vid move this Caſe, d Fine was levied with a *(9) 
Fr the Render was with CAlaxranty, and the Officers 
ofthe Nin Fine. totake it by reaſon of the Jartanty annered; 
which ban n been known befoze time; but atl the Juſtices con 
ceived it was good; fo2 although it was not uſual that he which 


10 5 w { Warrant it, tt ts not to be doubted, but it is good e- 


the Officers were commanded to receive the Fine. 
5 Foſter and others verſus Spooner & Aford. 


W e The place where was Wallinford Park,; Spooner ane ok (10) 


the Detendants made default at the Sꝛand Diſtreſs, and 


- thereupon againſt him the Enqueſt was 22 to enquire of the 
| Walkie ano Oamages;Aatord pleads de pan nothing tn the 15 


which the alte was ſuppoled, and upon this t 
and tipon evidence the Caſe — be, that Shel 


ſald Leale to Aford, (avingand acccepting all theWood an 5 
derwood growing upon the Land, and if upon this matter Hell 
hail be ſard to be Kelle of the he Con, agatnſt whom: the Anion ont 


Waſte hall be bzought, v2 Aford 
jeants of the Plaintiffs part ſaid, notwithitandin thise pen, 
1 of a 5 55 N he 5 


it is a grant of Sbelley to Aford. 
made the exception had no intereft in Fae Trees, 

Leſſee to2 years, and ſo the exception void; and im iht 
Ly is to de anti * well 2 __ and 


1 — went, 
the intereſt 1995 
—— che profi 


und as to the avjenton; ch 
Acton of Taſte lieth; e ſaid.i 
Park, Wakfee lieth againitthe Lefſesfo2 cutting of them; 


anAcionot Waſte —— lie, perl he mayhave an Action pon 


— — 
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2 


„66 


years, 02 he hath no intereſt in the Crees, and neither at common 
Liſe! ans 


pes 
a dap bt 


ſeth. 


eadt ch 
enguired,but pope damages, and ſo it was done in this Caſe; 
f02 as to Spooner £ | 


Higgins verſus Grant. 


Eider frme. Upon evidence to the Jury, the-Juſtices ſaid; it 
one doth Demiſe a Manoꝛ to which an advowſon is appen- 
ines Care not cum pertinis, the advowſon doth not paſs, And 


in this Caſe the Plaintiff claimed under a Leaſe made by R. Stacke 
JIarlon af Shealy, 11 Eliz. and that Mi. poultney being Patron in re- 
verſion in Fee confirmed the Leaſe, and after the Statute of 
DEE SEES 
le £ ned the Leaſe and all theſe confirmattons were 


atron c 
| 13 he needed not 
he did ſhew he hath but 


| 


an eftate tod ftr be ol 


Harris & Haies verſus Nichols. 


Otu Impedic, It was held by Meade, Windham,and periem, that ir 
two Cb · partners be ofan ad vowion, and they ſeverally gran: 
r 


ELIZABET RHE, in Commun Banco. 
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thetr parts to two ſeveral men, the advantage that was between 
the partners doth hold place between the H2antees, as thefirſt 
pꝛeſentment ſhall go to the Hzantee of the eldeſt, and ſo of the of 
chers, and an ufurpation of one ſhall not put the others aut ot 
poſſeſſion,22 Ed. 4. but then ſaid peradventure it ſhall be otherwiſe,cf 
they were meer Tenants in Common, and did not derive their 
eſtates from Co-partners , and yet the book is 22 Ed. 3, s. that be- 
tween ſfrangers in blood, oꝛ where two make compolition to pꝛe⸗ 
ſent by turn; if one uſurpe upon the turn of the other, this ſhall 
not put him out of poſſeſſion. . Anderſon doubted, but he agreed 
that Tenant by the Courteſie ſhall have the ſame advantage that 
his Wife ſhould have had; and it was held by Meade and Wyndham, 
that it a man hath a Mannoꝛ which doth extend into two Towns , 
and he grants the Demeſns and Services in one Town, the 
Gꝛantee hatha Mannoꝛ in that Town, and he may keep Court, 
. and ſohaththe H2anto2 a Mannoꝛ in the other Town, and may 
keep Court there; 


Anonymus. 


Ccompt. The Defendant was adjudged to Accompt, and 
| a Capias ad computandum iſſued againſt him ta Accompt , be- 
foze Auditors at a certain day, at which day he appeared and en⸗ 
tred into accompt, and the Auditors aſſigned them to appear befoze 
them at another day certain, at which day the Platutiff did not 
pꝛoceed. Fenner moved what ſhall be done in this caſe, it he ſhall be 
non⸗ſuited oꝛ barred of Accompt , o2 it the Action be diſcontimied; 
and the Court demanded of the 4 ——.— » whoſaid, there 
can be no non. ſuite, becaule it is atter judgement , but that a diſ⸗ 
continuance ſhall be entred, and the Defendant and his Sureties 

ut without day; and if the JPlaintfff will after pꝛoceed upon this 
ccompt, he all have a Scire facias upon this Beco2Dad computandum, 
and lo the Juſtices did award in this Cate. | 


Lutwich verſus Huſſey. * 


4A The Plaintiff declared, that whereas the Dekendant 
EA was indebted to the Plaintiff, and the Father of the De- 
fendant was alſo indebted to the Plaintiffin another ſum, he did 
aſſunie that ik the Plaintiff Paululum ceſſaret to Demand the debt 
which he did owe to him, that he would pay both the debts , and 
ſhewed that upon this pꝛomiſe he did fozbear the demand ofhis 
money fo2 half a year , and fo2 not payment of the debt of the fa- 
ther,the Action was brought, and it was upon iſſue found fo? the 
Plaintiff. And it was alledged in Arreſt of Judgment, that there 
was ns conſideration of the pꝛomiſe, fo2 it is not ſaid fo2 how 
long he ſhould fozbear , fo2 tf he did foꝛbear fo2 a quarter of an hour 
92 leſs, he pared pertopmes the wo2d, quod paululum ceſſaret; anÞ al- 
though the Plaintiff doth alledge he did koꝛbear fo2 half a year, 
this will not help the Cale. And of that opinion were the Juſtt⸗ 
ces, and commanded if no other matter be ſhewnbefoze the end of 
the Term, quod nihil capiat per breve. 


(5 


D 2 Pollard 


2 


. —— Li 


10 lermino Paſchæ, Viceſsimo quinto, &c. 


= = 5 

| Pollard verſus Scoly: . 

| (5) T\tbr. The Caſe was: Pollard ſold to the Defendant two Oren, 
22 Junii, 22 Eliz. f02 ſix pounds ſir ſgillings eight pence to be 


pald at All Saints next; and at the ſame day'scoly required of him a 
fonger day fo2 payment, ec. and Pollard gave him dap tili the firſt 
m fo2 the fozbearance ot᷑ his money thzee 


of May next, paying 19 
quarters of Wheat , which was above the value of ten pound per 
annum f02 a hundꝛed potind, acco2ving to the Statute of 13 Eh. aud 


the Defendant in Debt fo2 the ſix pound fir ſhillings and eight 
pence doth plead this, and would avotrd the contract. And the opt- 
nion ofthe Juſtices was, that the Statute doth not make the eon 
tract void, which was duely made, but doth onely avoid all con: 
traces foꝛ Uſury; and this laſt contract is void being againſt the 
Statute , but the firſt was good, being made bona fide. Nota. Hill. 
20 Eliz. in Banco Reginæ, in an inkoꝛmation by Mallory _ Bird. Tf one 
contracts to have twenty pounds fo2 the loan of an hundzed 
pounds, if he taketh nothing of the twenty pounds, he is not 
n by the Statute; but ik he taketh any thing „it put one 
illing, this is an aifirmance ok the contract, and he ſhall render 


fo2 the whole contract. | 
| Beauchampe verſus Dale. 


(6) Uo minus It was adjudged after argument and deliberation, 
. That where a Diſleiſo2 letteth theLand to the Difſeiſee fo2 

life by Jndenture , that this is a remitter to him, fo2 by this he 

co th the Deed; but dy his Entry to take livery, the Law 

hath its operation, and doth remit him againſt his own accept- 

ance Ex Relatione Johannis Heale who argued this Caſe , and it was 
*Adjtdged upon conference between che Barons and all the 


Juffices, 


2 3 . « 
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P 
Termino Trinitatis 
Viceſsimo quinto ELIZABETH, 


in Communi Banco. 
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— 


— 


Wi ebb verſus Ne& Hill. 24. Rot. 41 o. 


be Caſe was: Hugh Bury ſeiſed of divers Mannoꝛs in 
the County of D:yon by his Oced Indented and En⸗ 
rolled between him of the one part, Robert Kempe 

and Nicholas Adams of the other part, in conſidetation 
Sz of twenty pounds paid by the ſaid Robert and Nicholas, 
WY bargained and ſold the ſaid Mannoꝛs to the ſatd Ro- 
bert and his heirs, to the intent that the lald Robert ſhould ſuffer 
the ſatD Nicholas and H. Gifford to recover the ſaid Manno2s againſt 
him, which ſhould be to the uſe of the ſaid Hugh Bury fo? life , re- 
mainder to his ſon Jntafl,with divers remainders overs which re⸗ 
- covery was acco2dingly ſtiffered. ' Haward and Brook being then Te- 
nants of the treehoid of the ſaid Yannozs , the reverſion to him 
againſt whom the recovery 'was , afterwards Haward aud Brook 
dye, Hugh Bury enters, and let to the Plaintiff, &c, & Bargain 


were moved. 1. Ifthe uſes expꝛeſſed in the Indent ol Bargain 
and Sale were good ? 2. It the Recovery ſuffered againſt him in 
the reverſion where the freehold was in a ſtranger, ſhall binde the 
reverſioner and his heirs? And the Court held clearly as to the 
firſt point, that the limitation to the uſes as this cate is, was 
good. 2. That the recovery is good againſt him in the reverſion 
oy his . and they commanded Judgement to be entred 
Wingip. | 


Anonymus. 


TI Caſe was: The Lo2d granted the Freehold of a Copp⸗ 
hold to a ſtranger , the Copyholder being in poſſeſſion relea⸗ 
ſeth to the Gꝛantee allþisright in the Land; the queſtion was, if 
this doth extinguiſh the Copphold ? Anderſon held it did not, and 
lald, it was adjudged that if Tenant foꝛ lite relealeth to him in the 
reverſion, this is void, foꝛ it cannot inure as a releafe , foꝛ he tg 
in poſſeſſion, noꝛ can it inure as a ſurrender, fo2 want of fit woꝛds: 
ſo ot Leſſee foꝛ ears, Dy. 51. and it is ſo in this Caſe. But Snagg 
laid, he knew it to be ruled in a Caſe of great impoꝛtance, that 
notwithſtanding the wozds will not amount to a ſurrender, yet 

the conſent and agreement of the Leſſee , which is pꝛoved by the 
' Deed, willamount to aſurrender; 


Anonyravf 


3 


(1) 


(2) 
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(4) 


(5) 


(6) 


was given for tf 


Anonymus, 


Man condemned in Debt, renders himſelf to the Court. 

and p2ayeth his — — may be — , andthe Þlatn- 
tiff was demanded, fo2 che Court lad hem lect either his body, 
oꝛ to take his * in Geecitlon, but by » this ofter the Sureties 


were dilcharged. 


Sir John Sonch his Caſe. 


He made a Leaſe fo2 years, rendꝛing Rent, and a re- entry foꝛ 
not payment, and at the day aſtranger came to demand the 
Kent; the Leflee demanded of hun what autho2fty he had of the 
Lefſo2 to demand it; and becauſe he was q cozening fellow, and 
one that was notoztouſl infamous , and not ſhew any au⸗ 
Wau the Leflee would not pay the Rent, and 7 the 

Leſſoꝛ entred, and his entry adjudged lawful , (02 a command to 
receive Rent map be per parols. 


Anonymus. 


A ts querela, The queftton was if n wall be coin- 
pelleo to make mention of all the mean afſignments of the 
Conuſee, cc. And the « Court doubt. Anderſon ſafÞ that in the 
time of the Loꝛd Dyer, the Cale was, that Leflee vine years ra 
ed over h ba al and! here were divers mean affignments. In 
Debt fo2 the Re t to 510 ake mention of all the mean 
alignments; and 1 intiff could not do it , he was 
compelled to Diſtrain and avow 4 the Rent, fo2 he cannbvt ſap 
inCOate, to one whoſe eſtate the Detendant bah ſo it is 


ues Caſe. 


Di And declared _ the Defendant had bargained with 


him to give him fo2 the Paſtozing of every Yoxſe vp the night 
dat he hab and of every Dre one penny halt pennv, and ſheweth 
that he had Paſtozed ſeventy Hoꝛſes and thee hund2ed Dren, Et 
idio aQtio accrevit tu demand, c. and he 97 moꝛe then upon 
his own * {ta ed h eHow's have, fo2 the mimber ot 
the Þozſes and Drendidnot amount tot elumof which ich he 

counted; and this vas D in ent, X 
Gerdia found [02 Plantif. Aung belt us Judgement 
intiff , but Fenner Iufd that Anflows Cafe, 

rg En om 
nineteert 

rit was vated why award of the Court. 


1 


Audley 


k. 


4 
— 


ELIz ABE THE, in Communi Banco. 


wy 
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| Audley verſus Suttrell. 


Jedtione firme.- The Defendant 'Challenged. the Atrap, be- (7) 


L. cauſe the Sheriff was Couſin to the Hlafntiff, 1 — was 
conteſſed; but it was faid that the Sheritt is as neer ot᷑ kun to the 
Defendant, and upon this it was Oemurred, and by adviſe the 
Array was quaſhed, | 


Anonymus. 


Abt agatnit an Executoz, who pleaded he had reines in es mames, 
but certain good, diſtrained and impounded, it was adjudged 
to be no afſets to charge him, 


„„ - Ternuno 


3-738 


(8) 


(2). 


(3) 


— 


92 Termino Hillarii, 
V.iceſsimo ſexto ELIZABETH, 


In Communi Banco. 


Chamberlaines Cale: 


©. Cloury fo2 Rent, and made title to it, as Touſin and 
2) heir to Ko. Chamberlaine, that is to lay, ſon of Anne, 
daughter of ko. and fo2 Rent arrear fo2 firteen years 
' after the death of Anne he avowed ; and becauſehe 
made title to it immediately as heir.of Rob. and af: 
| ter avoweth fo2 Rent after the death of Anne, which 
cannot be, fo2 it ſhall be intended that ſhe died in the lite of Rob. 
and iſſue being joyned upon another matter, they were awarded to 


re-plead, 


Wharton verſus Morley. 


Ota. Coke ſhewed to me a Repozt, which he (aid he had from 
Edmund Plowden, of a FuDgwent in the Exchequer 7 Eliz. be. 
een he rar parties, that whereas a P2ebend did give and grant 
his to King Ed. 6. and tigy deed was not enrolled, yet the 
grant was good and veſted the Land in the King, by the proviſo in 
the end of the Statute of 1 E.6. fo2 althoughtt was not good at 
ommon Law, yet the Statute doth make it good, oz elſe the 
Statute were in vain. | N 


Skocbridges Caſe. | 


Tor Caſe was : 1 Baron and Feme Copyholvers, to them and 
their heirs, and the Baron in conũde ration ot mone 
the Let, obtaineth an eftate of the Freehold to him and 


im to 


his Wife, and to the heirs of their bodies; the Baron dieth, having 


iſue, the feme enters, and ſuffers a Common Recovery, and his 
heir enters by the Statute of 11 H.. and agreed the entry was 
lawful, fo2 the Coyhold by the acceptance of the new eſtatẽ, was 


ol 


ertinguiſhed, 


Termino 
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Termino Paſchæ, 
Viceſtimo ſexto ELIZABETHAÆAH, 


in Banco Reginæ. 


Gibbon verſus Cordell. 


POP P nk Firmer⸗ 985 15 = | fpecial Herbie was, was, 


nd i 
— Twenty 1 ber 
orerd jim whe 
20 25 
Herden called 


1 my if Xp 


b. 5 85 
them to hi; r 10 tnor, chew 
9900 and deliveret 9 0515 a 
* your Maſter. d by 
and afterward b vrd i a 25 05 ivety; 


4 an  Ettate 10 02 Life, at the leaſt, paſſed : But if a Fee paſled,it 


was not questioned, becauſe Cordell was alive. 


Dovſes Cafe. PEE 


Ava was mape to K B. l fo E hb lives,! Habendom't0 A 

the R Bemainder to . 
05 lite It was aDjt 1 a 1585 e and they ſhall take 
accoꝛding to the Habendum; foz 02 1 the ſes a Joynt-Eſtate is 
given onelyby Implication, which is controlled d bp the 1 li⸗ 


55 


| mitatton in in eg Habendum, 


Fiſher verſus Banks. 


at f 
185 e was in Execution in 


e 


nit: Ait: The Audita e 
| Ite a 


| 12 by 11 
titt ; ela dot gment, una a 
* 11 ni have p aded bekoze; 5 5 171 ts condemned 


default;andhadnoday in Court to plead t, there it lieth: And 


Debt . an 5 
mons | 


b 
| thy tad upon this reaſon they had ober ruled alike Caſe this 


E Sir 


1 at Tai, *. — | 


alledgeth it was made 0 | 


ds 
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(3) 
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Termino Paſchæ, Viceſsimo ſexto. 
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/ ant Kae cannot EE But it was FADfuDgeD a good 1155 


Sir William More's Caſe. 


A Leaſe is made fo2 years upon condition, t that the Leſſee bis 
Executoꝛs 02 Aſſignees ſhall not on without aſſent of the 


Leffoz, The Leflee dieth Inceſtace, and the O2dinary grants Ab: - 


miniſtration to J. S. who aftigneth without Licenſe : It was ad- 
juDgeD, that the condition was bzoken, N he is an Aſſignee in 
aw. 


Lee verſus Vincent. Paſch. 26. Rot. 371. 


1 Caſe was. John Lee deviſed his Land to William his ſon in 
tail, and it he depart without iſſue, that his Sons in La 
ſhall ſell it e then five 2 in Law) Und * 91 _ 


one of = 


— 89 . their proper names. Godfrey ſain 
it was e 4 Ei one de 'his Land ta =D nr 
o2 life, eB emainder to 10 01 Son in tail, and * his Son di 
that his Executoꝛs ſhall ſell the Land Ho 
Bf A. and B. and A. dieth in 
death of A. is not >: but if A. had aſſented AD life time, it 
han been good, | 


Roe ſs Hartly. 


| J© was held by all the Juſtices, that aTrit of Etror doth not 


lie inthe Common Place, upon an erroneous judgment given 
in any thfertour Court of Recoꝛd. And this wa 
2 888 Fitz. N. B. Cont. v. 8 Eliz. dg 50. ua tber 8 


1 Griffith verſus Moriſon. - 


Ction fo theſe wo2ds, Where is that Bit Kna bet tha 
A Pillory 1 (Inmuendo the Plaintiff) ) an and averted des 
able, 


Verchant; and the wozds were adjudged 


ih Major and Burgeſſes of Windſor s Caſe. 
A Capias ad Satisfaciendut twins awarded to 
(8) 25 jo 1 cuſtod oy GEES 


| arreſt: 1.8 in 
— W. And EEE 


|  Efton 


life of the ſon, the ſale after the 


— 
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Eſton verſus Wood. 


TY Caſe was, The Detendant covenanted by Indenture with 
the Plaintiſf, that whereas he intended to marry Elizabeth Smal- 
well a CCatDow , that he would pay all the Legacies which ſhe by 
her laſt will in witing, bearing date 1 May, 20 Eliz. did give and be- 
queath, and was bound by Obligation to perkoꝛm the Covenants 
in the {\ndenturs. In Debt upon the Obligation, the Defendant 
leaded, that after the making of the Ul and rhe Obligation, 
be inter married with the ſad Eliz. Smalwell; which marriage con- 
tinued till her death, So the Will and Devlle of Elzabeth was 
vold, and demanded Jud nent, cc. And it was adjudged, that the 
Plaintiff ſhall recover. Fo2 notwithſtanding it was not a Will 
to all intents and purpoſes , yet the Indenture Deer we to that 
which did bear the name of a Will ; and althou was not a 
Mill indeed, it is not material. 1 1000 


The Biſhop of Hereford's Caſe: 


Om: Impedit, the Cale was, The Patron p2eſenteth Js to the 
A Bichop, who gave notice to the Patron, that the Clerk was 
inſufficient; and thereupon the Patron pzeſenteth another Clerk, 
and the Biſhop admits the firſt that was pꝛeſented by the Patron, 


2 


and within the fix moneths : And the Court heldclearly, that che 


"Biſhop was a diſturber, fo2 he having once refuſed him fo2 tnſuf- 
fictency, cannot afterwards accepthim, et 


Tanfield verſus Finch. _ 


128 upon the Statute of 13 Eliz. fo: UAſury, It was 
held byall the Juſtices upon evidence to the Jurp. Finch gave to 
Tanfield Ffve hundꝛed firty and ſix pounds fo2an Aumulty of One 
hundꝛed and Twenty potinhs per annum, during Twenty th2eg peat 
thts is clearly no Ulury ,- when there was no commumitatidn be 
foze betweenthem, to have any conſideration-f02 the loan ot the 
Five hundꝛed ſixty and ſix pounds; fo2 this Annuity was purchalte 
Bona fide, without any coꝛrupt intent, oꝛ bargain: And it᷑ it han been 
Foꝛty pound per ann. fo Foꝛty years foꝛ One hundꝛed pound, it had 
been no UAſury, no mo2e then if one fo2 ahundzed pound puͤrchale 
Lands wozth F Ter the 95 per annum, Another matter was in this 


Cale, That after the Sꝛant of the ſaid Annuity'of One hund ed 
aum twenty pound ko: Twenty thꝛee years fo2 the ſaid Five hun. 
D2eD nes. ſix pounds in hand paid, Tanfie d foꝛ the aſſurante ot᷑ 
the ſaid Annulty Inkeoffed Finch of Land woꝛth One —— pound 

r annum to the uſe of Tanfield and his heirs; upon condition, that 
if the money were not paid, it ſhould be to the uſe of Finch in Fee: 
And all the Juſtices held it was no Uſury , fo2 te Moꝛtgage was 
onely fo2 the aſſurance of the Annuity. Nota, In Docto2 Goads Caſe, 


Trin. 19 Eliz, in the Exchequer in an Jnfo2mation foꝛ Ulury, Poph:m | 


and Plawdenheld, That if a man giveth One hundzed pound fo2 an 
Annuity of Twenty pound. per annum; this is notuſury , fo2 he 
thall never have his ſtock of One hundzedpound again: But Bell 
Chief Baron held clearly, I two men ſpeak together, and one of 
them deſtreth the other to lend —— hund2ed pound, and {03 

E 2 he 


—_—— De" - — 


(10) 


(11) 
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Termino Paſchæ, Viceſsimo ſexto, &c. 


| the loan of it, he will give him above ten pound per annum; and foꝛ 
an evaſion out of theStatute , they invent this pꝛactiſe, That he 
fhall grant to the other thirty pound per annum, out of his Land fo2 
tenyears; oꝛ he ſhall make a Leaſe toꝛ one hundꝛed years to him, 
andthe Leſſee ſhall regrant it to him, upon condition he ſhall pay 
thirty pound yearly, and every year diiring the ten years: In this 
caſe;the firſt Contract being 11 in kram ot the Statute; this 


is Uſury , although he never hath his one hund2ed pound again. 
But if Bona ſide ont᷑ buyeth an Annuity of fozty pound fo2 ten years 
foꝛ one hundꝛed pound; this isnoUturp, tf thefirff Communica- 
tion was not coꝛrupt, Ex Relatione Edward Coke. | T 


In Camera Scaccarii. 


Thomas Mantel! verſus Matth. Mantel. 


Tenant: in t did dil 
28 5 the body Es Ke. 5 3 Co. 10. The Lord 


Termino 
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' Viceſsimo ſexto ELIZABETH, 
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Rice Clampe verſus Edmund Clampe. 


7 Eplcvin. The Defendant avowed fo: Oainage-Fe: 
Yaz lant inthe Land, which is parcel of the Manno: of 
c. And that this Land was Copy-hold, parcel ofthe 
272 ſaid Mannoꝛ, and of the nature of Bozough Eng- 
| lich, and demiled to Jo. Boreman and Margaret his wilt, 
S WY? And their heirs , by copy of Court Rolls by the 
name ofa Meſe , containing Twelve Acres of Land, and that Jo. 


; e Platntiff;fhetr eldeft lan, and the Avow- 
ant their youngeſt ſon , and aftewatd Margaret died leiſed, ind the 
Land deſcended to the Avowant, as youngeſt ſon and heit, by the 
cuſtom, #c. ha entred and took che Tattel Dammage: Feſant. 
The Plaintiff by Replication, conkeſs the Szant to Jo. Boreman 
and Margaret, and that J. B. died, and Marparec ſurvived, tt. and took 
to Hus hand the laid Jo.Clatnpe ,-andHhad ſue the Plaintiff and De- 
fendant; but ſatd, That the ſaid Jo: Clampe and Margaret ſiirrend2en 
the ſatd Land per nomen of the Reverſion, after the death of the 
ſaid Jo. Clampe and Margaret, to the uſe of the Plaintiffand his heirs, 
who was admttted accozdingly; and afterward the ſaid Margaret 
died, and J. Clampe did Her ſurdibe; and afterwards the ſaid j. Clampe 
died, and the Plaintff entred Abſque hoc, That N LaNS did 
deſcend to the Defendant, as puiſne ſon, ct. And upon this Re⸗ 
lication „it was demurted in Law. Coke fo2 the AVowant pꝛayed 
udgment. Firſt, Foꝛ the matter in Law, the Plaintiffs Plea is 
not tufficient ; fo2 he pleaded a Surrender of the Land by the 
name ofa Reverſion, after the death of the Baron and eme; ann 
by that pꝛetence, there ſhall be a particular eſtate left in the Feme; 
and alto in the Baron, whereas the Baron had nothing before, whicl 
cannot be: koꝛ the Surrender is void. Foz when done is ſeiſed in 
Fee, he cannot dy any matter in fact gide away the Inheritance 
after his death and ſo leave a particulat᷑ eſtate in Himſelf; but per- 
adventure it may be done by matter of Recod, and of that optni⸗ 
on was the Court. 38 g. 6.8 H. 7. And it is abſurd, that by a meer 
Sant the Baron ſghoufd haue an Eſtatefo2 ute, ug han nothing be: 
foze. Secondly; Mo laid there was au apparent kaut in the plead- 
ing , f02 the-Avowant pleans; That Margaret dienſeſtes, and the 
Landdeſcendedtohim;: and the Plarntiff tit his:Reblication tras 
verleth the Deſcent; and nat the dying ſeiſed, 14 His; 23: And the 
Awawant had Judgment at the end ö the Term. Nota, Je was 


(1) 
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Bara 


doth alledge Set 
- theS 


moved, that the Twelve Acres could not paſs by the name of a 
Meſe; but the Court gave no regard to it. | 


Hering verſus Blacklow, Paſch. 26. Rot: 44-1. 


R Bann The Defendant avows the taking of the Cattel 


Danes e ee e ro 
Janno2 of 8. and ſheweth that Dame Frances Jerningham and Henry 
—— — ere teiled ol the laid Mannoꝛ in Fee, andiet theLand 
in which, c. to him foꝛ 7% twenty pears, and ſo avowed the 

taking, c. The Plaintiff in Bar to the Avowyy ſaith, That long 
time befo2e the laid Frances and Henry were ſeiſed of the ſaid Man- 
noꝛ, King Henry the Eighth was thereof ferfed in Fee, and that 
this Land was demiſed and demiſable by Copy ot Court Noll, ec. 
And that King Henry the Eighth did demiſe this Land to the Platn- 
tiff by Copy of Court Roll in Fee; which matter he was ready 
to aver, #c. And upon this it was demurred. Godfrey alledged the 
cauſe of the Demurrer; fo2 that the Plaintiff in his Replication. 
laid, that King Henry the Eighth was ſeiſed, cc. and demiſed 
to him, #c. anddoth not traverſe the Seiſin in Fee in Frances Jer- 
ningham à nd Henry Jerningham - And it may be they catne tothe Land 
by good title of Puiſne temps, as the Land might be fozfeited unto 
the ings ands, cc. And in Carews Caſe 5 H. 7. one pleaded in 
| eoftment-of J. S. and gave colour to the Plaintiff ; the 
laintiff replieth , That 1 4— befoze J. S. inkeoſfed the De- 
ndant, he infeoffed him ſo he was Lei led until viſſeiſed by the 
Defendant 3 This is ruled no good Plea, without a Traverſe oz 
Conkeſſion how J. S came ts the Landafterward, Coke contra: The 
Replicatton is good enough; foꝛ he hath by Nient dedire confeſſed, 
t Frances and Henry were ſeiſed, and he hud a good title by the 
befo2e their title : And ſuch a confeſſion by Nient dedire, tg 


t 
Copy, | | | l 

Food. 4 Ed. 3. Replication accoꝛdingly, But the Juſtices ſaid, that 
in the time ol Ed. 3. the Judges had no great regard to pleading. 
And Wray ſafd , that ſince that Book the Law hath been taken o- 


ſe ; and ers is no queſtion, but where the Defendant 
Seiſin in one fram whom he clatmeth , the Pfafntiff 
cannot 11 eSeiſin in another krom whom he clatmeth , befoze 
t hof, tc, without traverſing, confeſfing, 02 avoiding the 
Seiſin alledged by the Defendant ; and Judgment was command: 
ed tobe entred foꝛ the Avowant. {FTTH 


1 5 Morton's Caſe: 
TA M. foꝛ entring into his houle, and taking away 


his goods. The Defenvant pleadeth, that the Treſpa 
bone by him au 7 e een 


by him and J. S. and the Plaintiff had brought Treſpaſs 
inſt . 2 4 againft him, and hay Execution. und 
| Le demands Judgement if he might impeach him, ec. 
this it was demurred. plouden moved , eb 12 4 ons 
opht, 


2a; £02 when Treſpaſs is done by.two, 
d feveral : . A bleded by ane Hoes 
| theTreſpaſs is ſo Joyttt , 


So that if the party be latisũie 
Aga init 
D at the: Defendant and another 


EE 
B, che chat wall ab ate; ko it ought to be bzought 


reiß 
th, 8 Hen. 59. 2 Hen. 7. 16. Foſters Caſe,” 21 Edw. 4. 22 _ 
ant 


bid the & 
againſt bg 


— er ee K 
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and in 2 Rich 3. A ditterence 1s taken between a Treſpaſs by two, 


and a Felony vy two: Fo2a Felony byt ts alwayes ſeveral; 
and a 1 ardon bf one, is no diſcharge of th Miheother: Wray conceived 
it reaſonable, that the a on any Ache rein by one ſho 

diſcharge the other. Contra: Treſpals is alwa 

in it leit ſeveral, and when the 7 4 bath recovered aga uſt 
one, and is ſatisfied fo2 the 1 4 he hath done to him; this 18 
nothing to the Treſpaſs done by the other: But a releaſe ta one, 


ts available to the other ; fo2 by the releaſe he acknowledge _ 


ſelf lattsfied. Clench,Jf one command thee to do a Treipa 

they do it, and a recobery is had againſt him, and he being in. Exe: 
cution doth ſatisfie the Plaititiff ; this is a good diſcharge of 
others: Foz the commander was the principal Treſpailer, and 
the others did it but as his ſervants. . which Gawdy ſeemed to . 
yy" Adjournatur. 


Pinner's Caſe. | 


E was dann, that being Coronor of Ludlow onely, Cepi agu: 
H ſitionem ſuper viſum corporis infra metas & hundredas Comitat H 


ford. And becauſe it was not alledged where the Inquiſition was 

taken, no Eber what perſons, noꝛ their names, noꝛ 1 they were 

> . e Inquilitign was held to be void, and the ack dil: 
charge 


| Anonymus: 8 0 | 
J. $. was indicted loꝛ entring upon a C 9p! niet with foxce a- 


gatnft the Statute o 75 H. 6. And the fo2ce . 7 removed, and 


atterward this Jnditment.was removed into the Queens Bench h 
Serciorari; the party traverſed it, and it was found Bae 
And in the mean time a ſtran er recovereDth the Li 1 
mn nature of a Writ of Oroit Cloſe; in the Court of the Lo2d of 
annoꝛ, and was put in polleinon And the queſtion was, Tf 
11 15 fo2 whom the Ekaberle of the Indiament mou found, 
1 to his poſſeſſion, A him that had recove 
9208 8 was adjüdged, that he ſhall be re 
10 ache ſe he ſhall nat habe toe effect ot his ſuit; and t t 
hall take no 12925 of the Recovery in the Lozds 
remps, of which they have no matter ofRerod before rhe 


de was reſto this to the poſſeſſion by rhe Fn ies ofthe Peace; and 


Smith $ Caſe. 


Ction fo? os; Fu that when. as. R. Smith tatnted of | 
A Felon, any Fe that the Dekendant 1 (Innuendo 


the Plainti haye done as ill, and worſe; and it will coſt you as much ts be 
quit as it coſt him. Gawdy: D, the Action lieth not, tos th the wozps 
ure ! ncertain; fo2 1t nia : when he ſaid, You ha 


as ill, or 
worſe, De 2 5 he one at offent 7 befo2e £ Gov, 
5 111 5 oY : 


4 barg * 


(4) 


(5) 


(6). 


32 Termine Trinitatis Viceſeimo ſexto. 


—— 


| Wencomb! $5 Cale. 
offment to B. of Lands, and if was covenante 
(7) 1 78 been Kenz That ff 4. both pa ay to nted 
the Frail of St. John L. . ep (eden potnds, that the Feoff: 
A 2 A. aud his e 11 bet affeth of of 
ty 1 elmas 
N e e of A. and his heits its, anvcove | 


at 987 0 8 ard in ile term ne 
a 
A a £1. L. 1 ot 8 


ſpectal Herdic, 


4 nba 44 he 1 by of the oe de ror oa 
155 was, whether the Conuſee ot᷑ the Fine, 02 the pelt of the 
bre added the Land? and it was adjudged fo2 the . 


Sir R Peter werſus Knoll. 
an Or 2 — 1 0 2796 


e 
| K Is was done 
1 1755 


ar the cofto!, 


# is alwayks 7 Crelſp tothe 
re her wot (rene ED 


DG Ck 


s e bes dane upon the e Statute of 1.6, ien res 
was ren 1 and be 


e, and not lt 
as: the enen was e | 
Hilr s Caſe. 


E 74 of a] 2 mae tohim 108 Js. the | 
eee ta, fo fot amounts b x General 


a a ſudgr yt i git Tens 


2 A 8 5 1 "in. Al YE hn an 
ILL 1 1 

en ＋ dale th 5 1 

e 7 6. 11. 


ä — 


ä — 


EuizaBETHE, in Banco Reginæ. 


3 S, 
. Go 
— | 


Grave verſus Grave. 


6 1 an infant bzings treſpaſs by Guardian, and afterwardshe (12) 


was non-lutt, he ſhall render ns coſts ; per curiam, abſente Wray. 
.* *"Loog's Cale. 


Nis prius was granted after iſſue, and afterward a Superſedeas (13) 


was awarded, and notwithſtanding the party Proceeds with 
the niſi prius the Juſtices not knowing of the ſuperſedeas, and the 
ue was tryed fo2 the Dekendant, and now this Term the Plain: 
iff pzayeth a new niſi prius and upon the fame ven fac that the 495 
mer was, to2the trial upon the firſt was void, ————— iffe, 
fo: the Juſtices had not power to p2oceed byreaſon of the ſuperſe- 
deas, Anda niſi prius de novo was granted, hut the Juſtices ſaid that 
the Plaintiff is to take good heed, that he hath none of the painci- 
al pannel which paſſed in the firlt trial, koꝛ it is a pꝛincipal chal⸗ 
lenge that he was in the firſt trial. 5 5 | | 


Pim Juſtice laid, ze had ſeenapteſident in the time ot luing 18. 


that where a Citizen ot London ſued another Citizen in the 


Common Bench; and the Majoꝛ and aldermen ok London would 
have him put the matter to compꝛomiſe, which he refuſed, where- 
on they did Diskranchtſe him, and he ſhewed this matter to 
the Court, and thereupon they directed their Writ to the Majoꝛ, 
ec. to reſfoze him to his Franchiſe, they aſſeſſed. a Fine ok an 
5 rks upon every of them that were parties to the 
is tranchiſement, which they payed, as appeareth bythe Recoꝛd, 
and the Citizen was reſtored to his Franchiſe. 5 


Nota, The laſt day of this term a prefivent was ſhewn to the 
Court, which was Mich. 5. H. 5. rot. 484. Ant Audita querela was bzought 


in this Court, and becauſe the recoꝛd was not bzought into Court, 


ſo as the party might have execution if the matter was found fo2 


him, fo2 this caute the judgement was that querens nihil capiat per 


breve. 


Syms Caſe. 


No: It was held by the Juſtices, that if two joyntenants be 


of a Term, and the one grants parcel of the term to a ſtran⸗ 
ger by this the A of all is ſevered; yet Manwood agreed that 
 tfamanbepoſſefled ofa term in the right of his Cite, and grants 
| Hall of it to another, yet after the death of the Baron, the Feme 


all havethe refidue of the Term that was not granted, and it 


all be onely an alteration of what was granted, 
 Maldon's Caſe. 


Non Ik one ſaith to me, You ſhall have a Leaſe of my Lands in D. for 

L VN twenty one years, paying therefore ten ſhillings per annum; make a Leaſe 

in wang, and Iwillſeal it; this was agreed to be agood Leaſe by 

ee eee 
| Wy UNDUL ot it. iting is but fo 

|  furtheraſſurance, Exrelatione Lewis 3 


Termino 


(14) 


(15) 


(16) 


(17) 


(1) 


rington, foꝛ it ſhall go 
pus ee. che 


125 Termino Milla 
Vicehinio ſexto & ſeptimo ELIZABETH, 
in n Banco ae 


1 — — — 
"x 


Antony Mildmay & Grace Uxore jus werſus Standiſh. 


C Ccion fur le Caſe, The Plaintiffs declared that 
= [they were letzen of the Mann of Sacoke, &c. 
with I. S. concerning the ma: 
GA fe to him foz twenty ons years, 
NM £02 © hich he was to give an hundꝛed pound foꝛ 
2 Fine, the Defendant knowing of it 
ors Tln: onc Jo. Talborrand Olffe iz wife had 
TW he Sem to the inte years, AND 
ſpoken dy the Defenvant to the intent to take from 


be agree pon, 8 andrh at by reaſon of thele 
won wou Ma cent 6 the kendant pleads. 
e amg terre of he Len in Jet, e by 


. opens, ok Ae. V. 1. Co. 175. and Cokes Entries 30. th 
wgolt pieabi 


and Gawd Mer ants £04 the Plaintiff, and by Walmſiy and Puckering 
Sp 5 the 8 . — 8, Trin. 26 Eliz. Gawdy P2ayen 


agree thall b en fon the Plaine <4 
all * g£ given ſoꝛ aintiff, and 
ſhewed thor the cauſe of their wa is is 


that this tg 


8, | 
1 onable Leaſe and not arranted by the p2aviſo, and it 


fry — 3 ; und afterwards Mich. 26 & 27 Eliz. A 
Writs Erro2 was t in the Queens Bench, and after ar⸗ 
{wg — by the Councfl,Wray Catd, that they were agreed to affirm 


ne 00D that the reaſons that moved them, were pꝛinct⸗ 

regen Dy the Indenture there are nal yofeft negin 

the and . — rts conveped to the thee th 

a 1 815 Len waiting to limit ar bein pe Han his 
r meterinent of if | 

= e _ as to him 

9) 4thoufamd pears is not r 


2ruvants, 9 92 other rea» 
god; and this —— | 
ent ot the 
ib was the advarecement of hi 


ne 15 the 
et. and ſoꝛ the — 
ment of Grace and Oliffe his — 


* this Leaſe fo2 a thou⸗ 
ſand years can be na advaneement to the blood of Sir Henry She- 
to the Daſhed ac OUR HF it he ſur vive; and if be 

Obige after her death 5 
ile eth — * Sh. 


by fn thi cle gen ted 54 8 
int e pre TOE gs 


Leaſe Alder ne imereſt in | the i 
tent of the Indenture, and the conftderatforwads 295 or — of 


race 


” 


of the Cale. And paſ 26 Eliz. it was argued by Fenner 


Termino Michaelis, Viceſsimo ſexto, &c. 


_— 


Grace that was married to the Plaintiff, which was a great ad: 
vancement to her, and to2 the pzeterment of the Heirs males, 
and heirs generals, and by this Leaſe it is wholly taken away, as 
it one giveth Land in tail, pzovided heſhall take the pzofits ot par⸗ 
cel of the Land fo2 a thouſand years,this is a void proviſo, fo2 by 
common pꝛeſum it take th away the benefit and intereit of 
the Ozanree int arcel. And thirdly, this wo2d (reaſonable) 
is greatiy to be conſidered ſhall be expounded ſtrialy, eſpecial⸗ 
ly in a pzovilo;; fo2 if by this p2oviſs Sit H. Sh. had givento a ſer- 
vant being bis Yeoman, ten pound per annum fo? life, this had been 
reaſonable ; yer if he had given him an hundzedporind per annum, it 
had been unreaſonable ; fo2 in the firft Caſe, although ten pound 
per annum be a great ſumme, dart may be the ſervant was ſo faith- 
full and honeſt as he might deſerve it, Alſo every grant ſhall be 
expounded as the intent was at the time of the grant; as if J 
grant an Annuity to 1.5. until he be pzomoted to a competent 
Benelice, and at the time of the grant he was but a mean per: 
ſon, and afterward fs made an Arch deacon, yet if J offer him a 
competent Benefice, accozding to his eſtate at the time of the 
ant, the Annuity doth ceaſe ; And fo2 theſe reaſons and others 
nown to them, the judgment was affirmed. 


Croker verſus Trevithin. 
I D 


Caſe was: Lands were given in tail, upon condition if the 

onee 92 his heirs diſcontiuue the Land, the Donoꝛ ſhall re- 
enter: the Donee bath iſſue tws daughters and dieth ; the 
daughters have iſſue two ſons, and die; one of the ſons diſcon- 
tinues the Land to another; and it was held by the Court tobe a 
bꝛeach of the condition. | 


The Aldermen of Cheſterfield's Cafe. 


12 Queen maketh a Leaſe fo2 years of Land to the men of 
Cheſterfield, rendꝛing Rent, and the grant was to them by the, 
name of the Aldermen of Cheſterfield , anvtyey by the name ot Al⸗ 
— 2 of Ch, grant all their intereſt to Clarke in the ſatd Land; 
and it was —_— by the Court that the grant by them was void, 
fo2 they by the grant of the Queen have capacity to take, but not 


togrant the Land to ansther, 


F 2 Termino 


(2) 


(3) 


not reaſonable that by this negligence, another ſhould 


f Termino Hillarii, | 
Vicelsimo Septimo ELIZABETH, 


in Communi Banco. 


— 


Thomas James verſus Landon, Intr* Tr. 24. rot. 123 2. 


Econd Deliverance. The parties were at Aue it 


77 IF 


were the Freehold of the Platutiff oz of the 
Dekendant. The Jury found aſpecalUerdig, 
BOY That 1.5. was (etzed of the Land and Inkeoffed 
N George James in Fee, who died ſeiſed, and the 
Ll ſame deſcended to the Plaintiff, and that af- 
Smoot ferwards the Defendant let rhe Land to the 
”7T Wow WS ]>{aintiff by Indenture fo2 twenty one years, 
and that the twenty one years are expired, and pꝛayed the diſcre- 
tion of the Court, #c. And the Juſtices ſhewed their opinion 
bꝛiefly. Periam puiſne Juſtice, this E ſtoppel ſhall endure no longer 
thenthe Leaſe, fo2after the term expired the Jndenture is but an 
Eſtrow and a piece of Parchment o2 Paper (quære de hoc, fo2 
Covenants oꝛ Debt may be bzought upon the Ind. after the term 
expired, cc.) And he ſaid theDifference hath always been between 
an Eſtoppel by Recoꝛd c by Jndenture, fo2 if one bꝛings an action 
of Waſte againſt a Tenant in Fee-ſimple,and ſuppoſeth he held of 


- Himfo2 years, cc and the Tenant pleads null waſte fait; this 142 


pell remaineth after the years expired; Windham 1 42 0 - 
e hi 
Land foꝛ ever, Meade accodant, and ſaid it was ruled in Brights 
Cale, that the Jury are nat bound to find and Eſtoppell. Anderſon, 
after the Term expired the Plaintiff may confeſs and avoid the 
Leaſe, and afterwards the Plaintiff had Judgment. V. 4. Coke 
54. Nota Mich. 9. & 10 Eliz. Pleadals Caſe in Banco Reginæ. The Caſe 
was, a Leaſe was made to father and ſon fo2 eighty years, and af- 
terward the father let the Land to the ſon fo? fifty pears bp Jnden- 
ture, upon condition that if the father paid twenty pound at ſuch 
a dap, ec. the Leaſe ſhould be void, as it it were never made; the 


conditton was perfo2med, the father enters, and Deviſeth the 
Land to two other of his ſons, and dieth; they enter upon bye tn 


— 


1 _—_ TS 


""* - a es OY . . 0 e 
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who took the Leaſe, and he repuſteth them, and they bing an Eje- 
ctione firmæ. And his matter was given in evidence at the niſi prius 
in the Country, and the Jury faund againſt the Plaintiff ; upon 
which they bzought an Attatnt, and Aſſigned the Faux Serement in 
this,that they found againſt them, whereas they ought to find fo2 
them. And the opinion of all the Juſtices was, that the ſon who 
took the -Leaſe was Eſtopped to claim any other Eſtate then fo2 
fifty years; and the Eſtopell continued after the fifty years expi⸗ 
red, and thereu gon the grand Jury found fo2 the Platntiffs, and 
they recovered their Term and Oamages, Ex relatione Lewis. Nota. 
Tf one taketh a Leaſe ot his own Land of an Jnfant oꝛ Feme covert 
by Jndenture, this is no Eſtoppell, fo2 in Eſtoppells both parties 
are to be Eſtopped, which the Jnfant and Feme covert are not. 


Termins 


(1) 


CABRERA RASAN CDABED BED 


Termino Pafchz, 
Viceſsimo ſeptimo ELIZABETH, 
in 8 Banco. 


ä nn ct. a — 
* * „ 
— 


— — 


Morris erſus Smith & Paget, Intratur Trin. 2 5 · Tot. 731. 


Vincoln Replevin. A ſpecial Aerdid was given, that 
5 e, Sir Francis Aſcough was ſeiſed in Fee of the 
PMannazꝛ of Caſtor, which did extend into the 
\ Cowns of North-Kelſey, South-Kelſey, Holton ahh 
M4 F/PI&2#2 Grisby, and that in every of the ſald Towns 
ehe had gemeine Land , and teveral Free- 
} &/) holders which held of him as of the ſaid Man⸗ 
nog, and that Morris the Plaintiſt was leiſed 
of the Lands in which, cc. and they did lie onely in the Town of 
North - K elſey, und held them of the {aid Sir Francis, as of his Man⸗ 
1102 of North-Kelſey by fealty, c. and ſuit at Court de tribus ſepti- 
manis in tres ſeptimanas pearly ; That Sir Francis being ſo ſeiſed, æt. 
by his Deed Indented and Enrolled,#c. bargained and ſold to 
Ralph Bard, Eſq; in Fee, Totum illud ſuum manerium ſive dominium de 
North-Kelſey in North-Kelſ.y , and all his Lands, Tenements, 
Rents, Keverſions, Services, Cards, Eſcheats,t#c, Et omnia 
alia ſua, regalitates, conſuetudines, & hæreditamenta quæcunque ſcituat & 
exiſtent* in North-Kelſey; and that Jo. Morris being the Tenant of the 
Land in which, ec. Ih. Smith and others Frecholders in the ſald 
Town f North-Kelſey atturned to the ſatd Ralph Bard; and if 
R. had a. Yanno? in North-Kelſey to hold a Court, they 
pꝛaped the Diſcretion of the Court, #c. (Nota, the diſtreſs 
was fo2 not doing ſuite at Court.) Periam Juſtice, held that 
Bard had no Manno in North-Kelſey, mae Francis Aſcough had na 
ſuch Mannoꝛ, but his Mannoꝛ was the Mannoꝛ of Caſtor. And it 
have a Mannoꝛ in two Counties, and have Demeſnes and ſervi- 
ces in both, and J grant my Mannoꝛ in one County, the G2antee 
hath no Yanno2, 02 2080 noſuch Mannoꝛ; and in conveyances 
things muſt paſs by their pꝛoper names, anda Mannoꝛ cannot be 
made at this dap, neither by a common perſon o2 by the Queen. 
And he ſaid, a Caſe was adjudged in the time of Queen Mary to 
this purpoſe. The Statute of 1 Ed. 3. o2dained that the Kings 
eldeſt ſon ſhall be Ouke of Cornwall, afterwards the King by his 
Letters Patents did annex the Wanno? of x. tn the County ot 
Wilts to the ſaid Dutchy. King H. 8. (there being then no Paince) 
had the Dutchy in his own hand, and let the ſard Mannoz of M. 
to J. S. foꝛ twenty one years, and afterward P2ince Edward was 
bon, and Duke of Cornwall by birth; it was adjudged the Leaſe 


was good: foz King Edward could not by his Letters ar 
e 


* 


Termino Paſchæ, Viceſsimo ſeptimo, Kc. ; 0.39 


make the annex Ap ik of the Duchy, fo2 that muſt be b Pre 
ſcription. 25 O57 anteth LAND bi the 
noꝛ vo — by certain Services; jyit 6 ces ate 
cel of the Mannoꝛ but by — and 1 — tsa Looks = 
tire which cannot be divided, but b nay Ic in Law, as between Part⸗ 
ners, 26H.8. 4. but if tion joy r ies tinike partition at this day 
of d Man i 125 20 Ng es, yer 
each of 2 den hath 11 NC | etal Courts, but 
muſt both keep one Court. pots 1181 50 Caſe, at Bar, there never 
was a cn keep to2 the Mannoꝛ o 


ond Key And ifJhave a 
C. aud Demeſmes aud 


annoꝛ wh bertend into. A. R. aud 
erviees in oy the 2 an wag ant all the Mannoꝛ in A. 
the Gꝛantee hath a Pannoz but — in the other Towns, 


but have the Services Angrols⸗ 2 4 but if the Banno2 bs 
extend into A. B. and C. and in tach of them there 7 


and Services, a: vant alt my Yano! 2 B. r. the. Need 15 
no Manno, but the Wanne remaineth:! 
1 contra. ot be made gt thi 
a . 1 1 may de debided; and although it — — that 


* is iotum ſuum . de ben and-fo 


vas good, 
FED 


one Lon ne Town, the Fea andthe granto2 
noꝛ in Dey: other, and the grant of the anna: OI Norrb-H. | 
e Manno in North-K. is alt of one effec 3. eld tenen 
ed to any particular place, but may be he{diſombrimes?t 
place, — ſometimes in another. And as to the objttton, 
if I may make of one Mannoꝛ tino Mannoꝛs, by the ſamte resten 
may make twenty; he ſaid fo Jmay; ae e and ie 1d 
better koz the Tenants and Sluts the neerer the Caurt g 
— und Anderſon actopds. He conceived the cane v ane 
ance was good enough; vet the bo, mpeg} rr 
and moꝛe conſonant to the Law, if gad ban, totics m 
rium ſuum de Caſtor in North-Kel. and the 1 — had moꝛe 8525 5 
ſed; and here the grant is of Erb Banns2; and of all his Þeredita. 
ments in North-K. ano LE word (berediramenc) $ e Mannoꝛ wi 
nne art ae he nnot 74 at this dap, 
r 177 ps animn 


of Green. by a cert 
Nora, 2. Bard (att his com 
and that their opinion; an che 
was clear that | tot 
and thas Carell for . — ce 4, 


Termino 


dap, ; 
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(I). 


(3) 


eee 


Teermino Trinitatis, 
Viceſsimo ſeptimo ELIZABETHE. 


In Communi Banco, 


Lovelace verſus Lovelace. 


Aſte. The Caſe was: I. S. being ſeiſed in Fee 
ok Land, deviſed it to L B. and fo ds if 
| ſue male (he having noſonat that time) it was 
adjudged ns eſtate tayle, but foz lift onely; 
- and if he then had a ſon, it was ali one: but 


| A veviſe to one and his tflue-male, is an eſtate tail; but bere the 


word Eldeſt will not permit that conſtruction. 


Edward Hyde werſus Morley, Intrat. Mich. 26. & 2 . 
Tot. 1602. 


(2) 12 Avvo — the Detendant for cuing Execution againſt 


the Platntiſt or the Banno? of Wakely in the Connty of Herr: 
ford 1 a Statute Merchant of a thouſand pound, which one 
Edward Halſide did acknowledge to him, and ſhews that the ſaid Hal 


a ſide — at 1 of the Statute ſeiſed of the ſaid Mannoꝛ, and 


itto th inte de und the Plaintiff being thereof 
ed, dhe Detendan by his Deed, EC. remiſit & relaxavic to 

afntiff rotum'8& quodliber jus titulum, intereſſe, & dema uzcunque the 
{aid Morley habuit, habet, vel babere debuit, veldeber, de <&io manerium præ- 
dictum dec. Necnon omnes & omnimodas aRiones,ſeRtzs, cutiones, & deman- 
da, uz ipſe, vel hæredes, executores,&c. tunc habuere, vel kabere poffint, de aut 
s præmiſſa, vel verſus prædict Ed. Hyde, & c. pro vel concernent aliquam ma- 
teriam ratione præmiſſor, &c. And upon this it was demurred, and the 


Cale was argued by Fenner fo2 the Plaintiff, and Walmſiy foz the 


Defenvant, and it was adjudged thr this releaſe was a good bar 
th the Execution upon the Statute, V. Paſ. 29. B. R. Plac. 2 contra 
20) 


Clare verſus Pepys. 


Aſte, and declared that p. was ſeiſedin Fee I ioghon Land, and 
| WW mive a Feoffement to the uſe of himſelf fo2 life — — | 
al euſe of A. the mother of 2 in Fee, that 

4 and e remainder deſcended to the Plaintiff; and fo2 | 


watt J 3 death, the Action was bzought., the Beten 


| 22  [etxed tn Fee boxue boc hat he mae an 
a ade nie of bin Hime fox iſe without impeachment of 
Ut ſupra, And it was moved, that this Uerdia- 


+ If tas 


| was N We endant, and * it was not found 9 - 


ELIZABETH, in Communi Banco, 
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was ſeiſed in F 1 yet it being found, that he held fo2 life without 
Impeachment of Waſte, it 2 to 8 Court, that the 
Flame hath no cauſe t andNt. nion was Wind- 

but the other Juſtices contra ; 2 £0] they ave founy 
more then 855 — and compared it to t 4 caſe 12 H. 8, 1. 
where the endant ha matter of ue tion, Was not 
plead it: And the Plainti had Judgment 


F oxeg LAG. 


Ota, Jtiſfice Rodes ſaid Th bor n-hat © caſe it was a hanf 
3 - eriva 15 1 Jarlt 

ti, and the offe: y Par benen 

and then the Parliament kun eber, Abation was utterly 


void: fo2 the pardon relateth to d the firſt = and the party need 
 notſueto Reverſe the Depaivation. ; 


Anonymus. 


Ebt was bꝛought againſt 1. J. S 2 Executo and —— t s 
action, J. D. bought D M * 


a true Debt, (whereas in truth 7h 5 3 5 
the latter Action, and pleads this 5 e in — art 3 


—— And it was reſo ved to be Med. þ DLL all 
covery was hada nafnſt himas 4 15 4 F 
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(ei) n, And Declares , that whereas one Hulledſ 


lad in the 


pear fo2 twenty ſhtllings fo2 his 
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_ + 4-2 5.4 4 +2 


Greene verſus Ardene. 


12) Iſceit £02 not Summons in a Formedon in Remainder. The Sum⸗ 
| moners andUeyozs were examined by the Court, as it was 

held they ought to be, and not by the Clerks, whether they ſpake 
the woods, . Balliff, and at what time; and it appeared they 
did it after Sun ſet: And by all the Court, the Summons was 
not well made. But they ſatd, that an Arbitrement made in the 
night, was good, Nota. It was ſo adjudged between Franklin and 
Davies, Intratur Mich. 12 & 13 Eliz. Rot. 1330, in this Court where - 

De 


EuizaBETHE, in Communi Banco. 
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Debt upon an Obligation, conditioned to ſtand to the Award of 
Serjeant Lovelace and Mamvood; [0 ug the ſaid qmard be made be⸗ 
' fore the ninth day of October, &c. and it mas made the eighth day 
of October at ten of the clock in the night, and ruled good, to2 
dies naturalis compꝛehends the day and night. And Paſch, 26 Eliz. in 
this Court, between Samms and others, where the condition of 
the Obligation was to ſtand to the Award of Mr. Lewknor : So as 
the ſatd Award be made beto2e the 21 day of July, &c. ready to be 
delivered ts the parties requiring the lame; and he made the 4- 
ward upon the 20 of July, at ten of the clock in the night; andthe 
making of the Award in the might. was ruled good; but the doubt 
was, Becauſe the Condition was ready to be delivered to the parties requiring 
the fame ; und it was not a ſealonable; time ta require it inthe 

ight. And Fleetwood laid in the pꝛincipal Caſe, C hat it hath been 
adjudged , chat a Letter of Attoꝛney being to deliver Seiſin, and 
he doth it in the night, that it was good. | | 


| Brightman verſus Keighly. 


kbt againſt the Dekendant, as Executoꝛ to J.S he pleaded 
fully adminiſtred , cc. And upon a ſpecial Uerdic, it was 
found that J. S. made the Dekendant his Executo2 , being then 
within age; and thereupon the D2dinary committed Anminfſtra- 
tion to A. and B. who adminiſtred ; and that they had in their 
hands , when the Oefendant came ta his full age, ot the goods of 
the Ceſfato2 , Six hundꝛed pounds; and the Oefendant at his 
age pꝛoved the Wil, and then releaſed to A. and B. all Actions. 
And it was adjudged, it was Aﬀets, Anderſon ſatd, the doubt was, 
becauſe it was incertain what he releaſed, and fo that onely an 
Account lieth: But here the certainty appeareth by the Uerdic. 
And Periam ſaid, It an Executo2 doth releaſe an Account, and it 
is not certain what he ſhall recover, it is not Aﬀets; but if it can 
appear, 02 be 8 that ſo much was due, it is Aſſets. Foꝛ the 
Law pꝛeſumeth, he hath received ſo much as he doth releaſe , and 
the Plaintiff had Judgment. Rs 
Nota, Rhodes ſaid, Chat in 17 Eliz. it was ruled, that where one 
made his laſt TUill, and by it did Mill, that none ſhall have any 
dealing with his goods , until his ſon came to the age of eighteen 
pears, except J. S. That by this J S. was Executoꝛ, during the 
mino ꝛity of the ſon: And that it hath been adjudged, that when as 
one upon his death bed faid to his wife, That he ſhall pay all, and 
take all; by this che was Executrir. | 


The Lady Rich werſus the Lord Rich. 


(OOeemare: The Caſe was, the Lom Rich did Covenant that 
\_/ certain Lands conveyed to the Plaintiff fo2 her 15 al | 


are of the value of One thouſand pounds per annum. and 


1 — any ad done, oz to be dane by him, 


and the Action was bꝛought, fo2 that the Lands were not of the 
yearly value ot One thouſand pounds : And it was adjudged 
2 garnit 
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* 


a new P2efentation from the Queen, by reafonof this outtar 


"garnſt the Plaintiff; fo2 the wo2ds (notwithſtanding any AR) extends 


as well to the time of the Covenant made, as to the time future: 
And though they were not thenof that value , the Covenant was 
not bzoken , except come act done by him were the caule of it. 


Dales Caſe. 


| Bp Foz that the Defendant ſold to the Plaintiff certain 
goods as his own goods, Ubi revera they were the goods of a 
ſtranger, and it was alledged, that the Action did not lie, becauſe 
it was not alledged, that the Defendant sciens that they were the 
goods of a ſfranger. fo2 that reaſon Periam and Windham held, 
the Action did not lie; but ie it had been ſo alledged, the Action did 
lie: Foꝛ it may be, the Defendant did know no otherwile, but 
that they were his own goods; but if he had affirmed they were 
his own goods, then the Action would lie. Anderſon contra, fo? it 
thall be intended, that he that ſold had knowledge, whether they 
were hts goods Pla „ 42 Aſſiſar. 8, Ind it was afterwards. ad⸗ 
judged agatnſt the Plaintiff, | 


Reynold's Caſe. 


Udica querela. Fo? that he being in execution, was ſuffered to 

ga at large , and was afterwards takenagain ; and the 

Court would not allow it: But then Puckering alledged , That the 

pong had witneſſes to p2ove , that he paid the money when 

he was at large. And the witneſſes beingſ\womn, and the truth 
appearing to be ſo, the Audica querela was aſlowed, 


Beverley verſus Cornewall. 


. — Impedit. Apon Demurrer, the Caſe was, Simon Kelham be- 
ing Parſon ot the Reco2p ot Somerly, of the value of Ten 
pound , took the Church of Rappeſly without any Diſpenſation, 
and was inſtituted and induced, and fo continued fo2 twelve 
pears: and afterwards by reaſon of this Plurality', Beverley p2e- 
ntedBerry, who was inſtituted and induced, and (o continued fo2 
Divers years, and died; and afterwards the Queen preſents the 
Defenvant Racionelapſus in the time of Keltham, who was inſtituted 
and inducted, and the Plaintiff bzought the Quare Impedic againſt 
the Archbiſhop of Canterbury and Cornewall; and it was adjudged, 
that the Quare Impedit did lie; fo2 in this caſe , Tempus Occurrit Reginæ. 
And Judgment was given, That the Defendant ſhould be re- 
moved. Nota, afterward Mich. zo ec 31 Eliz. which was entered, 
Trin. 30. Rot. 1306. Another queſtion did ariſe between the ſame 
arties; Beverley pending the Quare Impedit was outlawed at the 
tof Bawdes ; and he being fo outlawed, and Judgment given fo? 

im in the QuareImpedic , the Defendant Cornewall rẽſigned, and tosk 


t 
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in Beverley, and he was inſtituted and induced, and afterwards he 
reverſeth the Dutlarp, and bzings Scire facias to have Execution of 
the Judgment. Cornewall pleads this ꝛeſentation, by.reaſon of 
the Dutlary , and demands Judgment, cc. Fo2 the Pielentation 
was veſted in the Queen, and executed befoze the Dutlary was 
reverſed; and by the Reverſal it ſhall not be diveſted : But after- 
ward it was adjudged, that the Plaintiff ſhall bave execution, 
Fo upon a Recovery in a Quare Impedit, any Jncumbent that com- 
eth in pendente placito, ſhall be removed, 7 Co. 28. 
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Viceſsimo octavo ELIZABETH, 


in Communi Banco. 


Dame Killigrew's Caſe. 


was ſummoned and entred into the Warranty, and 
conkeſſed the Dower : It was moved agalnſt whom 
the Judgment ſhould be. And the Court was in great 
doubt; fo2 it did not appear, that the Heir had ſufft- 
cient to render Dower ; fo2 it would be in vain, anda great miſ: 
chief to the Demandant , ik they give Judgment fo2 her, when 
peravventiees the Heir had nothing, oꝛ not ſufficient to render 
ower ; and they commanded Pꝛeſidents in this Caſe to be 


cfearched, 


Anonymus. 


D# upon an Obligation to pay F ozty pound at Michaelmas Eve, 
the Defendant pleaded a Concoꝛd between the Plaintiff and 
him; that if he gave him aÞawk, and twenty pound at Michaelmas 
dap, the Obligation ſhould be void, andſafd, That he gave the 
Pawk and twenty pound at the day; and the Plaintiff accepted it. 
And this was held no Plea; fo2 it appeareth, that fo2 not payment 
at the day, the Bond was koꝛfeited, and ſo becam ngle; which 
cannot be diſcharged by ſuch a naked Averment in fait o ſuch an ac- 
ceptance, although the agreement was befoze the day; but Ac- 
ceptance befo2e the day was a good diſcharge, ; 


Nota, That Ceſtuy a que uſe at this day, is immediately and actu⸗ 
ally ſeiſed and in pofſeſſion of the Land; ſo as he may have an 
Allile 02 Treſpaſs befoze Entry againſt any ffranger who enters 
without title; and this by the — 2 of the Statute of 27 H. 8. viz. 
that Ceſtuy a que uſe ſhal[ſfand and be ſeiſed, cc. And this was the 
opinion of divers Juſtices, PET 


Playne's Caſe. 


A Leſſee fo2 years was obliged to pay his Rent, in debt up: 
on it, he pieaded, that the Leſſo2 was bound in a Statute ; 
and upon that an Extendi facias was awarded to ſeiſe the Lands and 
Tenements of the Leſſaꝛ iuto the Queens hands, which was exe⸗ 
cuted accamingiꝝ, and wan A Libera was warded, and 

mean 


11 852 ; fo2it was never ſeen, that Lands were ſeiſed upon ha 
Tar | * 
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mean between the Extendi facias, returned, and the Liberate d- 
warded, the Rent was incurred; fo2 which he is chargeable to 
the Queen, and demands judgement. And the opinion of the 
whole Court was clear to the contrary; fo2 befoze the Liberate 
awarded, Nihil operatur, fo2 he remains always Tenant to the 
Leſſoz, and chargeable to him fo2 the Rent: and the Writ be- 
fo:e is but of foꝛm̃, when it ſpeaks of the ſeiũing into the Que 
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Trermino Trinitatis, 
Viceſsimo octavo ELIZABETH, 


in Banco Reginæ. 
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Cropp verſus Hambleton. 
(I) 2 upon ſpecial Uerdict; the Caſe was, Cropp, let 


3 dayes after. The Lellee fog 


ent tach 


though it be out o 
And when id it to Briggs, and the tend2ed it to the Leſſoz, 
this 771 h Leflee fo2 that time, and is as guos 


asit 


Burdet's Caſe. 


2 e Caſe was. The Dean and Chapter of Ely were ſeiſed of 
"ny Ti Maͤnnoꝛ, in which the cuſtom was, That the Copyholders 
may Surrender out of Court, to the uſe of a ſfranger in Fee; 

they make J. S. their Steward Ad exequendum per ſe vel ſufficientem 
deputatum ſuum, J. S. maketh A. his Deputy Hac vice, to take d Sur⸗ 
render of Baron aid Feme tothe uſe of the Baron and Feme fo2 their 

lives, Remainder over in Fee; and the wozds were er in 

the Deputatfon Et ulterius ad faciendum & exequendum quantum in me eſt. 

The ſaid A. by fozce of that Deputation, takes a Surrender from 

the Baron and Feme, upon condition, that the Lo2d ſhall grant it to 

them fo2 their liues, Remainder over in Fee, the Surrender 

was executed accozdingly; the Baron and Feme die, be tn the Re. 
mainder enters, the Peir of the Feme ouſts him, and he bꝛings 
Treſpaſs. I. It was agreed, that this Deput Hac vice, was 

good : 2, That although the authozity to take the . 
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. 


was ablolute, and A. took the ſurrender upon condition, vet it was 
good, by reaſon of thoſe woꝛds, Et ulterius ad faclenduin, xc. 


Anonymus. 


"Rror : (The Erro — 4 7 ꝗ— wa t the Defendant j the 
ginal Action of Oebt, was 15 4 that nuper de London, 5 in 175 
exigent de London. And all the Court pet it tg be an Erro2,fo2 the 
oꝛiginal was the foundation of the Sint, and the exigent is topur- 
ſue it without variance, and the woꝛd (ovper) being omitted out of 
the exlgent, it was erroneous, 


Sir Thomas Cockaine and his Wife verſus Witnam. 
Ction foꝛ woꝛds: At the niſiprins the Defenvant if plecdeve con 


f EA. cord ps 4 yore 3 k jud 90 10 come abe 
all the { no Plea ought to c 5 

ſi actio, c. und ſo in all 2 pleade nee the _ 5 ue 
then it was ——— if Judgement thall be given upon this, « 


nem niũ prius granted and upon good advice judgement wg T 
fo2 the Pi {aintiff,fo2 it was a A Confelſion of the matter in ue: $ 
.tbe wo2ds were, My Lady Cockaine did offer two ſhillings to a woman with 


child to get her a drink to kill her child, becauſe it was Nen N .S. Sir der 


Cockaines Butler; Aid it was mobed the lon 1 fs 
woꝛds, but it was adjudged foꝛ the Plati nets 
bert credit is fmpajred ; and it true, there 03 cone 
her good viour, although it Linas not ſaidthe al gi 
92 2 any hurt was done, but that ſhe offered, ec. Ay 
„Hill 19 Eliz, Incratur,Mich,t7 & 18 Eli. rot. 183. 1 hag 


ethane. V. 4. Co. f. 26. b. 
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Criſpe verſus Golding. 


Pam ſumpſic: UPON iſſue joyned that non aſſumpſit, it 

was found fo2 the Plaintiff. Walmſly Serjeint 

moved in Arreſt of Judgement, that the conſt- 

87 Deration upon which the Action. was mo 3 

was not well alledged, fo2 the Plaintiff decla- 

red that 1. S. was leiſed in Fee, and made a 

Leaſe to him fo2 years, 24 Eliz. by vertue where. 

— ol he entred and was poſſeſſed ; and being lo 
offeſſed, the Dekendant upon communication between him and 
the JPlatntiff aſſumed that if the Plaintiff would ſeal and deliver 

to him a Deed of Aſſignment of his Leaſe and Intereſt in the 

and, that he would payto him a hundꝛed pound, and alledged that 

e did ſeal. and deliver a Deed of grant, cc. but doth not lay he 

was then poſſcſſed ; and ik he were not, the grant was void; and 

ſo no conſideration. 2. Me doth not end dont he did grant his 

Leaſe and Intereſt, but that he ſealed and delivered a Deed of 

grant, which is not a grant. Curia contra,fo2 when it was alledged 

that the o laintiff was once in poſſeſſion, it hall be intended he did 

ſo continue till the grant, and it ſhall be intended a good grant, 

and the Leaſe and fntereſt paſſed by it; and it was lo adjudged, 


Lancelot werſus Johns. 


Rror upon a Recovery in Debt and Outlary upon it. 1. Erro?; 
the Defendant bzought Debt againft Lancelot and 1. S. and the 
Sheriff returned, quod non habent bona aut catalla quod ſummoniri poſſint, 
whereas it aught to be per quod ſummoniri, &c. 2. It ought to be, ne- 
que eorum aliquis habet. 3, It is returned quinte exacti fuere per quod 
utlagati exiſtunt, where as it ought to be per judicium Coronatorum utlagati, 
fo2 they are Judges, and the certificate is to be by them. 4. In the 
Oꝛiginal he was named Launcelot, and in the exigent Lancelot. 5. He 
was outlawed in — and doth not ſay in Huſtingis de Communibus 
placitis; ny fo2 theſe Erroꝛs the Judgment was reverſed. v. 2, R. 
3.13.14. Ed. 4. 6, 1 
| Allen verſus Yorke. 


I kr: Taſe was; Allen was condemned at the Suit of Yorke in the 

veens Bench in Action upon the Caſe,and damages aſſeſſed to 
40001. Yorke dieth, being ſatisſied of 10001. parcel of the 40001, 
and his wife being Executrix, bꝛings a Scire facizs fo2 the 30001. re- 
ſidue, and the Court doubted, v.4.& J. Mar. Dye rc 5. 19 R. Execution. 


\ Ano. 
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Rror, Upon judgemeiit gien in a Tormedon, the Etrd2 amgn. (4 

ed was, that the Aion was bought againſt thee , whereof l 
one was within age, and Judgement was given by default, where⸗ 
as Judgement is not to begiven againſt an Infant by detault ; and 
upon this it was demurred in Law (the infant was bzought into 
ourt to be ſeen, and he was of the age of ſeven vears:) the 
Court doubted after argument by Andrews, and would adviſe . 


T1 nas rA4 


H 2 Termino 
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Morgan verſus Kiffe. 


tion fo woꝛds, that the Plaintiſf maintained, 
SAL vidualled, and helpt to let 7 certain Pyrates, contrary to 
the Law of the Realm and the Proclamations made. Up. 
on not guilty it was found fo2 the Plaintift, 
damages lirty pound. And it was moved in ar 
reſt of judgement, that the woꝛds were not 

| actionable, fo2 it is not alledged that he knew 
them to be Pyꝛates, oꝛ maintained them in their 


| Pettywood verſus Cooke, Paſchæ 28 rot. 374- 


Jectione firmz. The Caſe was, Hawkins was ſeiſed in Fee of thzee 
Houles in Bury, and deviſed them to his Mie fo2 life, the re- 
mainder of one of the Meſuages to Robert his ſan and his heirs ,- 
the remainder of one other of the Meluages to Chriſtian his daugh- 
ter and her heirs , and of the third Peluoge to Joan his daughter 
and her heirs, having onely theſe thꝛee childꝛen. And did further. 
will, hot it any of them died without (flue , that then the Survt- 
8 . N hath equall Ta verween Dees * 
ri an J if) A | # E 9 
and dieth; after Ro. eth without iſſue, e of 2 WG 
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toy dieth; Joan being the Survivo? , enters into all the part of 
Robert, andraketh Yusband , and hath iſſue the Defendant , and 
dieth. And the queſtion was, ik the iilue of Joan ſhall have all the 
part of Robert, as a devile to his mother and her heirs, oz if the 
iſſue of Chriſtian ſhall have a moity with her as co-partner. And 
the Caſe was argued by Golding to? the Plaintiff, and Coke fog the 
Oekendant; and all the Juſtices held, that by the Devile onely 
an eſtate foꝛ lite is limited to the Survivo?, andthe Fee dothde- 
ſcend by courſeof Law aſwell to the iſſue of Chriſtian which firſt di⸗ 
ed, as to the Survivo? ; and though the woꝛds are, that the Sur- 
vivo? ſhall enjoy coram illam partem, that is, all the Beſuage and 
not accoꝛding to all the eſtate the party dying had in the Meſuage, 
fo2 no eſtate being limited, it ſhall. be intended but an eſtate foz 
life, and the Plaintiſf had judgement. Su : 


The Sheriffs of Norwich werſas Brad(haw. 
Ction Upon the Caſe upon an eſcape: The Plaintiffs declared 
that whereas J. & recovered againſt the Defendant in Debt 
nine pounds and ten ſhillings, and a capias was awarded to take 
him in Execution, by fozce whereof they made their (Warrant to 
the thee Serjeants, cc. there to Arreſt him, who did Arreſt him, 
26 Feb, &c. he eſcaped from them, and afterwards was not found 
inthe ſald Country , per quod they were bound by reaſon of the ef- 
cape to anſwer the Debt, necnon to expendmoney fv? the ſearch of 
him, to their Damages twenty pounds. Upon not guilty,the Jury 
found he was Arreſted: circa the 26. of Febr. and then and there ſeip⸗ 
ſam reſcuſſic, And it was alledged in Arreſt E , that the 
Declaration was not good,fo2 two cauſes. I. Chat they alledge 
that they made a certain TUarrant , and ſay not ſub figillo ſigillat : 
and a Warrant without Seal 1s not ſufficient. 2. Chex allebge 
that they were chargeable with the Debt, but ſay not they were 
Lharged, no2 ſhew that they were otherwiſe damned; and ik they 
be not damnified, they have no cauſe of Action , toꝛ it may be the 
party will never Sue them, o2 they may die Suit, and 
then the Suit is gone: and an exception was taken to the Uer- 
Dict; fo2 the Arreft and reſcue is ſuppoſed to be 26 Feb. and the 
Jury finde it was circa 26 Feb. -which is untertain whether it were 
befoze oꝛ after that day; and if it were after the day, it will not 
maintain the Declaration, op then it cannot be à reſcue the 26. day: 
but if it were befo2e the day, then it continueth a reſcue at that 
day. Curia contra in omnibus. Ag to the firſt, it is uſual foum , 
the Sheriffs TWarrant is pleaded to Arreſtone, to ſay that 
made a Warrant , ec. but do not fay ſub ſigillo, &. 2. An 
on lieth by the Sh ffs upon this | = the party 
them, fo2 the party Arrefted did a wꝛong ts them by the eſcapeany 
reſcaus, and they are alwayes chargeable to the other party; and if 
th ttt they are Sued rt ed 


ep „perhaps the party tha may 
dye in the interim, 0) will flie the Countr at they cannor year 
ar him; and in Holt and Hills As in this Du „ 10 ath —— 


judged that an Action lieth fo? this eſcape, and the party ſhall not 


take advantage of his ownrorr. And as to the exception to the 
Aerdict, it is good the 5 „be the —— 1 day oꝛ after 
the day ſuppoſed in the Declaration, fo as it be befoze the Suite 
commenced, And fo Cench ſaid it hath been adjudged UPON great 
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advice, where a Treſpaſs was found to be done after the day al. 
ledged, f02 the day is not material. And the Plaintiſt had judge- 


ment. 
Alford verſu Lee. Hill 29. rot. 556. 


Ebt tipon an obligation: the Caſe upon Demurrer was, the 
D Plaintiff and Oefendant ſubmitted themſelves to the Award 
of certain perſons, of all matters, #c. and were obliged each to 
other to ſtand to the Award: they made an Award that they ſyhsuld 


- releaſe each to other all Actions befoze the Feaftof St. Peter then 
next enſuing; the Defendant in the Eve of the ſaid Feaſt makes 


a releaſe to the Plaintiff, and delivers it to one primme to the uſe 
of the Plaintiff , without his aſſent oꝛ knowledge, and when the 
tntiff heard of it, he diſagreed to it; and if this were a per⸗ 
ozmance of the award was the queſtion. Cooper argued it was not, 
fo? it taketh no effect as a releaſe till the agreement of the party 5 
and it is delivered to a ſtranger who will peradventure not deli- 
ver it without Suite, and perhaps will never deliver it. And re⸗ 
lied upon 20 Ed. 3. Account 70. Atkinſon contra, fo? it is immediately a 
releaſe, and he cannot mea againſt it, non eſt factum, noꝛ can coũn⸗ 
termand it, and the Pl ntiff may agres to it when he pleaſeth, and 
9 — a geo — Hr the — "becanſe . - — 
| | nance ot 5 no place 
was appointed by the Artirntors where the releaſe ſhould be de⸗ 


ed by the 
lidered, and it may be the Pl vill ablent himſelf out of the 
| County;tha the Detenant cannot finde him, and thep relied = 
aWwes Cale. „ | 


Termino 


* 
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So *** 


Gray verſus | efferies: | 


Reſpaſs Upon the Cale : and ſuppoſeth that he in 24 Eliz 
put Th. Gray his ſon and heir apparent to the Defen- 
dant, to he his Appꝛentice in the Art ofa Taylozf02 

| ſeven years, and that the Plaintiff was ſetz ed ol 
Lands in the County of B. in Fee of the value of 

Ul twenty pounds, which Lands after his deceaſe are 
to deſcend to the ſaid 1h. Gray the Oefendant the firſt of May 28 Eliz; 

vi & armis did aſſault the ſaid 1h. and ſtrook htm with a Spade upon 

his back, by which he became lame and vecrepee, by reaſon where. 

or he {off his marriage, and could not marry him as befoze, to his 
damages two hund2ed pounds; and upon this Declaration the 

Defendant did Oemur in Law; and it was argued by Tanfield of 

the one part, and Halton of the other; and the ſame day without any 

further argument it was adjudged fo2 the Defendant, foꝛ the Ju- 
ſtices ſaid it doth not appear by any Book that the Father ſhould 
have an action foꝛ the loſs of the marriage of his ſon and heir, ex: 
cept when a Stranger takes him by foꝛce and marrieth him; but 
if the ſon marry himſelf,. oꝛ a Stranger pꝛocureth him to marry 
one, the father hath no remedy, and treipaſs fo2 beating oꝛ bat- 
tery of the ſon, liethnot ma father, but the ſon onely ſhall have 
the action; alſo in this Cale he is bound Appzentice fo2 ſever 

ears, and ſo till the {even years are paſt, the father hath nothin 

o do with him, and cannot marryhim during that time, and ſa 
cannot have an Action foꝛ loſs ot his marriage, which perhaps will 
never come to him. | | 


Nota. It was held by Wray and Cleneh, if one tut trees which are 
N may be Timber Trees, as Daks, Elms, æc. although they be 
under the age or twenty years, no tithes are due; And ſo if Trees 
of that age be cut, and new Germins grow, no tithe due; though 
they be cũt under that age. . „ TR 


Love werſus Pigott: 


T was faid there are divers p2sſidents,that if a Leſſee fo2 pears 
A be ſued in Court-Chriſtian fo? Tythes, he in the Reverſion ma 
zie ang 


Tre- 


(1) 


(2) 


(3) 


Termino Paſchæ, Viceſsimo nono 


( 


) 


Trevilian verſus Lane. 


E jectione firme. The caſe was, Avice Trevilian Tenant fo2 life, re: 
mainder in tail to Thomas her remainder in Fee to the 
heirs of Avice. Avice and Thomas make a Leale fo; three lives by In- 
Denture ; Avice Dieth, Thomas nk the Reverſion to B. in Fee to 


the uſe of his laſt Will, oats the Keverſion toz 
years dare th 121 45 5 * — are .Devilce fo2 
bein 5 th ; 


mas OUft$ hun, and he 
ings Ejectione firmæ u A eg Leal to2 thiee lives 


be a diſcontinuance o Drew ar glied that 
the entry of the iſſue was dot — de Lead fo2 thꝛee lives be- 
b ofthe Tenant koꝛ ute, and the 


ingmade.by was | 
confirmation ot Thomas, and ſo no diſcontinuance, 13 H. 7. 14. Com- 
ment 140. 13 Ed. 4. 4. but it tt had been without Beed, then it had 
been the ſurrender ol Tenant fo? life, and the Leaſe of him in the 
remainder, fo? otherwiſe nothing would — from him. Coke con- 

„that it was 12 — — fo2 a Leaſe fo? thiee lives was 
me thenthey cd could make, and ſo is aTorc, and the Rever: 
— ort, hut in whom the Reverſion was, itmay 
be' ed. But tw was adjudged that it was no DI[CORERURRET. 
Ex celatione Johannis Walter. | 


Faſt Skidmore & Foame verſus Vaudſtevan. 


JOvenant: Fo? not owning certain Covenants in an Inden⸗ 
ture between Plaintiffs Bafter of the Crhe poo Up or 4. of of A. of 
Which Robert Pirman was . of the one pa 
of the other part; ar the concluisn of the In Ns was,In cuju 
rei — 7 rties afozeſaidto theſe pꝛeſents have ſct their 
„and all the Plaintiffs and the ſatd Rob Pitman 
goof RODEN to one part, and the Defendant to the other 
3 and in the Jndenture the ere were divers Covenants to be 
1 15 by the Plaintiffs and by the ſaid Ro. pitman to the De- 
ant; and e corverſo, æ there was a clauſe in the Jndenture,that 
aintiffs and the ſaid Ro. p. bound themſelves to the Defen- 
mew to pertozn the Covenants ; the Defendant pleads that the 
Indenture was delivered to the Plaintiff to the ſath Tho 
mana (and ſo miſtakes Thomas) fo2 (Robert) pleads cb releaſe of the 


laid Tho. of all Covenants ; and ther ntiffs De- 
CS > be releats whs Reabed 


murred, fo2 two by T. P. 
whereas no ſuchman was —_ 3 the Jndenture, and this was 
Kol was com: 


eld agreat miſtake and wityour —_— — e 
e 2 


Lands to 1 D. and A. B. it is votd to A. B. And he —— the 
caſes put by Godfrey of the other ſide, 4 Ed. 2. Obligation, where 
ant 


— 
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an Obligation was made bp I. S. & ad majorem rei fecuritatem inver: 
J. D. Fide-Juſſorem, und J. D. plit his Seal toit; this was his deed: 
(Uhich Cate he agreed; fo? it is not mentioned whole Oeed it 
is; and fo is the Deed of both which are named, and put their 
Seals, c&c. So when an Incumbentgtantsa Kent, bythe allent 
of Patron and Ddinary, and they put their Seals toit, this 18 
not their Oeed, but onelp their agreement to it and the cale 
of 39 Ed. 3.9, is upon the lame reaton of 4 Ed. 2. Aid in Mich. 29 
& 30. It Was adjudged tv? the Plaintiffs, and the principal cauie 
was the Miſnoſmer, which the Court heid coin not be amended: 
And Wray luld, they conceived the matter in Law ts be aiſo fo2 the 


Plaintitis, 


Sir Walter Aſton verſes Whetenall 


Aſt-. Err02 was b2ounht of a Judgement, in an £disn of (6) 
Käte, and the Error atiignen, that the Piaintifr in the 

Action did count, Quod cum fuiſſcr ſeiſitus of the Land, he did deimte 
the ſame to the Oefendant fo? years, and he had done Cate. 
The Defendant pieaved Nut Waſte fait, und tound agalnſt him, and | ? 
Jidgement given: And the Erro2 alligned was, Thar he faith) 
. Quod ſeiſitus c. biit (afFnot of what eftate; and to may be intended 

but an eſtate fo2 life. And Godfry and Beaumont fad, That the De- 
claration ought to comprehend certatnty, and haft not be good 
by intendment: And althaunh the Declaration had been good, 
if he had nat mentioned any Seſſin; pet when he alledges 
Seiſin, and that intufficientiy, the Declaration is not good, as 
patridges Cafe, Coment. reciting a Statute, tc. but Shute and Clench, 
Juſttces, held the Declaration tobe good; fo? the allegation ot 
Sellin is not material, when it might have been let out; and it 
is helped by the waꝛds ſublequent, viz. Ad exhæreditationem, which 
explain how he was ſeiſed; and it being but matter of Foꝛm, it 
is helped by the Statute of Jeofail's after Aerdict. Gawdy doubted, 

rü Tr FFF 


Diſplyn verſus Sprat. 


Jectione firmæ. They were at iſſue, and in the Venire facias one 
ok the Pannel was named Tho: Barker of D. And in the Diſtrin- 
gas jurat” he was lett out, and ho. Carter de D. put in his place ; and 
at the niſi prius, Tho. Carter was {wo2n, and with others tried the 
Iſſue. Coke alledged this in Arreſt of Judgement; fo2 now 
there were but eleven of the Pannel, Tho. Carter being miſtaken, 
and faifly named f82 Tho. Barker, as in a, Ven. fac. a Juroꝛ was re- 
turned by the name ot George Tompſon, und in the Piſtringas jurat f 
was named Gregory Tompſon, and ſwo2n at the Niſi prius; and this 
was held a void Uerdict, But the Court ſaid there is a great dit⸗ 
kerence between J miſtake in the name of Baptiſm, and in the 
ſirname , fo2 a man can have but one name of Baptiſm, but may 
have two ſirnames. 


Windſmore verſus Hubbard, Int. Trin. 2 7. Rot. 85 O. 


E firmæ. The Cale was, the Loꝛd Sturton by Indenture be- (8 
tween him and Js let —_ Land to J. S8. fo! life, Habendum 


Sa 
_—_ 
, I 
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they take, whether they take io 
take no way, whether there ſhal 
thee others; lo as it 


f 


grants 
is was 


th 
D ve 
2 an eſta 
eſie, o2 in Tenant 
Law, Ex Relatione Edward 
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EY Termino Trinitatis, : 
Viceſsimo nono ELIZ ABE THE, 


in Banco Reginæ. 


Marſh verſus Kavenford. ; 
it, Deza nt that whereas at ther 


the wart 15 

os EE a onri 

natural aedion-d confinue advance. 
ent caule ofthe promiſe, Jud thep faid it was ad⸗ 


| in the 

tion of counc bent d the councel 
was given beto2e ; and it was ; Hs e | 3 larntiff, 
Rajnſcroft werſus 2 Paſch. 27. Rot. 167. 
n Pench: foꝛ that the Re- 


"Rror of r 
gar lm, a left ern Han — and the Judgment 


was r 
ere verſus Hulett , Paſch. 29. Rot. 186. 


Sſumpſit againſt an Executoꝛ the pꝛomiſe of the Teſtatoz; 
A and int the Declaration it was not averred, that he had Afſets 


to pay Debts, cc. but Mich. 29 & 30 Eliz. it was adjudged that the 
| Declaration vas good, aud the Plaintiff recovered. 
Afh werſus Wood. 

Rror. The lainti counts in Replevin Quod adhut detiner, and 

E the The arge value of the Beans d damages entire- 
ly, * wheres they ts ſever them; fo2 he may have the one, 
the other; and the Judgnfent fo2 this cauſe was reverſed, 

 Glleswerſus F errers. 

To: — of Nuſance; the Plaintiff counts that exalcavit a 
the Jury finde that ererit, and Exception taken to it; but the 
Court was! tnfozmed by the Gzammartans., that the wo2ds were 


T D Termine 
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in Reginæ Banco. 


\ Pecke verſus WÄVrrall. | 


Eplevin. The Defendant made Cogniſance as Bay- 
ur ok Tho. Pigort Eſq; fo: Datnage-telant, The 
Plaintiff repited , That Sir John Goodwin was 
Ny 1eied, æc. And that he and all his Anceſtoꝛs ec. had 
VU ufed to have foꝛ him, and all his Tenants to2 years, 
andat will, c&c. Common in the place where, æc. 
——= fo: all their Hoꝛſes and Colts, and he put in the 
Pozſes, æc. The Oefendant rejoyned, that in the place where. ec, 
it was uled time out ot minde, ec. That if the Hozſes of Sir John 
9M of his Anceſtoꝛs, æc. did come there by Eſcape , and were not 
lt in; that it chould not he lawfull-fo2 theſatd Tho. Pigor, Ec. to 
iſfrain them Damage-feſant, but to put them out peaceably, and 
ſaid , That the place , cc. was incloſed , and that the Plaintiff 
broke down the inclolure, and put in bis Cattle, fo2 which he 
Diſfratned,#c. Abſque hoc, That Sir Jo. Goodwin, &c. had Common 
in the place where, alicer , &. Walmſly moved this was no good 
Traverſe ; fo2 he did not confeſs that Str Jo. Goodwin Had any . 
Common, and therefoze he ought ts Traverſe Abſque hoc, tha 
Sir John hũd any Common there. Curia; That pleading had been 
better; foꝛ in truth he hath not conkeſled any Common, c&c. but it 
feemeth good enough as it is: Fo2 this liberty that his Cattle 
ſhall be there without being Diſtratned , is in nature of Common; 
and therefoze he might plead as he did: But they ruled, that the 
Defendant ſhould mend his Plea, oꝛ that a Demurrer be joyned. 


| Knight verſus Mory. 


j * 


| 8 The Caſe was, Shelley makes a Leaſe fo2 years,Pcoviſo 


quod non licebit, tu the Lefſee , to alien his term without the 
aſſent of the Leſſoꝛ; the Lefſee deviſeth the term to his ſon, the 
Leſſoꝛ aſſenting to it. Thee points reſolved, I. This is a con- 
dition: 2. A deviſe in general, is a breach okthe condition: 3. As 
this caſe it is no each; fo2 nothing paſſed till the Leſloꝛ his aſſent 
was obtained; fo2tt was a condition pꝛecedent: And though in 
the pꝛincipal caſe the Deviſee did enter by the conſent of the Exe⸗ 
cutoꝛ, and had not licence ofthe Leſſoꝛ, vet it is not material. 


— . | Anonymus. 
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Anonymus. 


ToOta. Coke moved this Caſe to the Juſtices, to knomtheir (2 

1 opinion, he being (as he told me) ro make his Award in it. 
Tenant in Fee ſimple, ſoweth the Land, and befoze: the Com was 
ſevered, deviſed the Land to A. fo; like, Remainder to B. fo; fife, 
and dieth. A. dieth befoze the Emblements were ſevered; the 
queſtion was, whether the Executoꝛ of the Tenant fo2 life, o2 he 
inthe Kemainder, ſhould have the Emblements; fo? he (aid clear⸗ 
ly, That the Erecuto2 of the De viloꝛ had no colour to have them, 
Wray and Sbute held, That he in the Kemainder ſhould have them, 
fo2 by the Deviſe of the Land they paſs with it; and when they 
paſs by reaſon of the Land, and come not by the Hanurance of 
the firſt Tenant fo2 life, they ſhall go with the Land: But if the 
firſt Tenant fo2 life here granted them to another, it had been 
otherwiſe; fo2 by the Gꝛant they are quaſi Chattels (ſevered from 
the Land, And Wray ſatd,it hath been adjudged in this Court, that 
where Baron and F. me are Joyntenants of Land, and the Bron ſow- 
eth the Land, and dieth befoze Severance of the Co2n, the Feme 
ſhall have it. Clench doubted in the pꝛincipal caſe; fo2 he conceived 
that the Executoꝛ of the firſt Tenant fo2 life ſhall have them, as 
Chattels veſted in him: And he ſaid, it Land be ſown, and then 
the Land ts deviſed to J. S. fo2 life onely, and befoze Severance 
the Deviſeedieth , his E xecutoꝛ ſhall have the Coꝛn, and not the 
Reverfioner : TWdich caſe Wray and Shuce denied, but ſaid if it were 
{o, it is not like the caſe of a Remainder. And popham Attozney 
being demanded his opinion, agreed with Wray in the paincipal 
caſe, but doubted of the caſe of Baron and Feme. 


Prat 8 Uxor verſus Taylor. 


. That whereas the wife of the Plaintiſt in conſidera- (40 
EA tion that the Oefendant ſhould marry her daughter, had 
given to him ten pound; he pꝛomiſed to the wife, that if he did 
not marry her daughter, he would repay the ten pound, and avers 
he did not marry her, æc. Upon Non Aſſumpſit pleũded, and found fo2 
the Plaintiffs , it was alledged in Arreſt of Judgment, that the 
Delivery ot the money by the Feme was vold, and then the pꝛo⸗ 
mile made to her is alſo void. And although the Baron agreeth at · 
terward to the Delivery and Pꝛomiſe (as it appeareth by his 
banging the Action) vet this cannot make the ÞP2omiſe which was 
void, to be good; fo there was no conſideration at the time of 
the P2omile. Another matter was moved, That the Baron and 
Feme did joyn in the Action, where it ought to be bꝛought by the 
Baron Onely; foꝛ it is void to the eme being during Coverture, and 
it is as a ꝛomiſe made to the Baron onely: But it was adjudged, 
that the Action was well bzought ; fo2 the agreement of the Baron 
maketh the p2omife good ab initio to the Hugband:, and it being 
made to the wife, they may joyn in the Action, . 


Anonymus. 


e  Termino Midhaolis, Vicelsimo nono & decimo 


— 


Anonymus. 


| Ction fo2 theſe wo2ds , Thou haſt ſitten upon the Pillory; but ſaith 
A 233 in what — "Harris moved, that the wo2ds arenot 


; and ſo was the opinion of the Juſtices , who ſaidhe 
might — demur upon them. 


Donnes Caſe. 


Ction fo ſe woꝛds II en ur deſerts , you had been 
(4) A® — 52 Coke move D, bed jon didnotlic lie; — 
that he did not ſhew —— why he wont be hangen, and de- 
terts 47 5 in his minde concerning God; Curia contra. F02 it 
ſhall be intended, Ne had committed an offence ce, 55 foꝛ bubich , 
TAC obo ee anocher upon © hath ey fged, 
ere one 4 
allo , here if —. had his deſerts, he —— hanged buche 


Gallows; and dꝛew a pair of Gallownson onthe Mall; and it was ad- 
judged, that an action did lie foꝛ this. | 


Gallies werſus 2 
5 0 D 


Ebt upon an Obligation. T on Demurrer was, t 
Plaintiff beg poſe fo2ſir years of a Kt 
ö Gr: Tous. Street. let = 
Bea Utenſils in 


—— fo? 
efendantit in con datt thereof, did — $2 

his Aſlignees, that De menſe in menſem menſatim, he wou — 2 
queſt render to him and his Aſlignees an account fo2 every Tun 
| of Tine he didſell there, _ 1 Daher very Tun ſold thirty 
6 zillings ; and there were d venants on his part 
(ſome in the Affirmative, and. och in 141 5 Negative) he pleaded 
dende Tha upon the 2 — 7200 ill in that,) dehnt Been d — 
requir n 

wes e him S CLAIRE of ele ID forge at ſuch a time, 
— A refuſed * 4. — Defendant rejoyned, that betoꝛe that 


1115 ug poſrefled of a term in the Tavern ＋ 
5 


1 


— 


part Eeberrok were yet to come (but doth nat Cl 
2288541 no2 the Commencemeatol it; — e 
— bo, bo 1 0 fl ill in ch granted the — ppt t 


[ rant he Atto 

— tt a nd e S the Paint —— 
1 reſidue of 
I 8 Ae ee th was to be made to 
e „ fo2it is a thing collateral ; 
e at t which goeth with the houle, 
in Deep and Law, as an Ereccuts?;Coke contri: F 
A ee eee 

Bl a ithin 
a nee eee p em pübetton, Lg the 


day after the moneth; 27 retexted to Kempe, he certifien 
the ſame acc — . and fo? that cauſe , RR was given 


again the) 


Worceſter 
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Worceſter verſus Stone, Trin. 27. Rot. 45 3. 


TY Cate upon ſpecial Gerdi was. The Plaſififfmadea (6) 
1 Leaſe to the Defendant fo2 years rendring Rent, upon con: 
dition, That if the Kent were behind at the dap, and ten bayes 
after (being in the mean while demanded) and no Diſtrels to be 
found upon the Land, that the Platnttff ge los A ge : And the 
Jury found, that the Rent was behind at the day, and ten dayes 
after, and that a ſufficient Diſtreſs was upon the Land till thee 
of the clock in the afternoon of the tenth dap; at which hour the 
Leflee dꝛove outhis Cattle, and at the laſt hout of the temy va x 
the Leſſoꝛ came and demanded the Rent, and it was not paid, 7 
any Diſttels upon the Land; The queſtion was It the condition 
was bꝛoken: Daniel fo2 the Platntiff argued, that the * 
broken, fo2 there was no Otſtreſs at the time ofthe demand, a 
the woꝛds are, If it be lawfully demanded, and no diſtreſs found, &r. Aid 
it is not ſufficient to have it at any time of the ten dayes,vut at the 
baer time fo2 the demand, which is the laſt inſtant of the tenth 
P 


: Foz otherwiſe, if there be a Oiſtrels at any time within 
the ten days, though but fo2 a quarter of an hour, it would diſpence 
with the condition; and then the Lefſ62 mult attend all fr 
days, which would be inconvenient. Wray and Shuce, The condi- 
tion is not bꝛoken; fo2 the intent of the woꝛds is, Ik no Diffreſs 
be found at any time within the ten days, then u Ke⸗entry; and 
therefo2e, if a Diſtreſs be tound there at ahy time within the ten 
Days, this is ſufficient. Clench DoubteD ; but it was afterwards 
— 8 the Plaintiff, becauſe he made no demand in t 


Sir John Parrot's Caſe. e 
Oke ſuin, It was avjildged in that Caſe, That a Debt upon (7) 
U Bec W 57 „Thal a 1 7 


p Becovery,s? dtherwile, cannot be attached by r 
Canem of the City of Leden ee e attached n 


Madox Caſe: 


A NJndiement againſt him vas reverſed, dect the Audi. (8 
ment was of a etoaHofewday, whereas it otight tag 
A, Queens High-way,o2 the pb A Any 


Robert Browne & Uxor verſus Gatbotough. |. 


* 


ACW n and verlareth of .pziniſe made to the F-nedunſa (9) 
J 2 Dr 


1 
Defendant 


5 f Robert, and the De 
khren ch cath! Palit, an 
e | | 
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Detendant did then p2omiſe to her, that ik J. Browne did not per- 
fon his pzomife,that the Oefenvant would give her One Htinvzed 
pounds, and alledges, That the marriage did take eftfca, and the 
Lands were not aſſured, c. pon non aſſumpſit it was found fo; 
| the Plaintiff. Shuttleworth Serjeant moved in arreſt of Judgment, 
Tfat there was no ſufficient confideration to ground the pzomile; 
to2 the feme was a meer ſtranger to the Detendant-; and there 
was no reaſon fo2 him to give her One hundꝛed pounds tn matrrt- 
Age. Gawdy,anD Shute conceived it a gogd conſideration, foꝛ it was 
alledged, Chat the Defendant was Kinſman to Ro Browne the 
Plaintiff: and it is to be intended, that by reaſon of thete woꝛds 
the 9 5 induced to marry R. Browne, which otherwiſe ſhe would nat 
, ve. lone, and they commanded Judgement to be entred fo2 the 
Plaintiffs: And upon a Writ of Errozbzought, the Judgement 
In Trin. zo Elz was affirmed; fo2 peradventure the trufted rhe De- 
fendant, rather then Jo. Browne, and the Defendant was Couſiti to 
the tazd R. Browne Plaintiff, Vice | 


Yate, Brooke, Clement, & duo alii verſus Windnam. 


*L-Eror upon g Judgement given inaWrit of Partition againii 
A the now Plaintifls, at the ſuit of the now Defendant. And di⸗ 
vers Errozs were aſſigned, the Oefendant pleads a Releaſe of 


(10) 


az a Forriori tn this tai where their parte a 


to ente wee forþ demand ment 

a Rent; S agatnſf common right. So 11 H in waſte bꝛought 

by two, ſuppoſing it to the diſinheritance of one, they ought to 
how. chert ti le came Lo the de ee havean 


{ch8,10; againſt common right ry elrit of 
make ſtltle z. Thür he vemiſer Land. 0? 
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2. Erro2 that rhe Defendants in the Writ of Erro2din come and 
confeſs the partitions, yet it was Awarded that the Defendants 
ſhould be in miſcordia, Which is not to be in this Action, where 
there is no torr oþjeaed againſt them, and when they confeſs 
the Action. 3. oꝛ f02 that upon the Judgment after the UWrit 
of Partition was returned, lerverf in all points by the Sheriff, 
the woꝛds of the Judgement are that Particio prædicta inter partes præ- 


dict ſtabilis & firma teneat, whereas it thonld be teneatur; but tipon the - 


view of the RKeco2d, it was renearur. 4. As tu the matter of the 
Demurrer, if this releaſe (admitting the judgment to be erro⸗ 
neous) both bar them all of a Writ of Erroz, and he conceived it 


did not, fo2 it is meeriy real, to which all the parties have inte- 


reſt, and though the judgment be intire, yet this relale is no 
bar, but the juogement ſhall be entirely reverled, as 45 Ed. 3.10, 
two £oparceners have title to q Writ of ard of the body; one 
releaſeth, this. doth not bar the other, but he ſhall recover the 
entire (02 vt, ſo zo H. 6. in an Alliſe by two, one releaſcth, this 
doth not bar the other, it being a thing of inheretance ; lo in this 
Cale ; but afterwards Gawdy der jeant which argued io2 the Plain⸗ 
tiff, did agree that this releaſe can be no bar to the other. 
And Hill 30 Eliz. the Caſe was argued at large by Gawdy and 
Coke, that the Declaration need not compꝛehend the title, fo2 
it ſhall be intended that they have the Fee-ſimple, till the con- 
trary doth appear; and by intendment he that bangeth the 
Action cannot have conuſans of the title of the others, fo2 
every of them cometh in by a ſeveral title; and they ſhewed 
divers Writs and Declarations of Partition, and one in Mich. 
26. & 2 Eliz. between Cheney and Berry, that in a TUrit of Par- 
tition between Tenants in Common, title needed not be 
ſhewn, And of that opinion was the whole Court, and ſaid the 

would not reverſe the Judgment contrary to ſo many preſidents. 
And as to the ſecond Erro2, that the Judgment was Idem in miſe- 
rieordia, they laid it the Defendant tame in uponthe firft ſummons, 
and ſuch Judgement be given, it is erroneous but it was alledged 
they came in upon the Pone, and then it is good. And the Court 
moved the parties to agree, but afterwards the Plaintiffs cauſed 
the TArit to be dilcontinued. DI Ins 71 


The Biſhop of Gloceſter aud gavacrts Caſe. 2 
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(14) 
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Judgement, the Writ ſhall ve to the arch-biſhop foꝛ admiſſion and 
inſtitution, and ſo he hath lols, and theretoze may joyn. | 


Bracebridge verſus Vaughan. 


Ebt upon an Obligation: it was agreed by the Court that 
1 where the Yarſhall ol the Queens Bench taketh Bond to2 
the eaſement 92 delivery of a pꝛiſoner in Execution, this is void 
by the Statue of 23 H.6. although he be not named in the Statute: 
fo2 Wray ſaid divers perſons are intended in the purview of the 
Statute which are not mentioned in the Statute, 


K: Hare verſus Gorge. 


Reſpaſs: The Defendant pleads an Arbitrement in bar, that 
| Þ the Defendant ſhould pay to the Plaintiff twenty chillings, 
upon which the Plaintiff Oemurs, becaule he doth not ailedge a 
place where the ſubmiſſion was 9 H. 6. 5. and doth not alledge 
perfoꝛmance of the Arbitrement, and doth not anſwer to the vi & 
armis; and foꝛ theſe cauſes it was adjudged to? the Platntift, 


John Fuller verſus Robert Spackman, 


Ebt upon an Obligation: The condition to ſtand to the qr: 
bitrement of Tho. Coleſhill of all matters, Suits, Quar: 
teils, Actions, and Debates whatſoever now depending between 
them, and being at Suit of Law, o2 otherwiſe in controverſie 
between them, lo as the Award be made betoꝛe ſuch a day, cc. in 
waiting, the defendant pleads the arbitrement in waiting made 
luch a day in this manner, that the plaintiff ſhall enjoy iquietly 
certain Tythes in D. without interruptionof the defendant, ec, 
and that he had ſuffered him to enjoy them, ec. which fs all con- 
tained in the Arbitrement, and demands judgment, xc. the plain⸗ 
tiff replieth, that beſides that the ſatd Tho. Co. did by the ſaid wii- 
ting Award that the defendant at a day, #c, ſhould 55 to the 
plaintiff five pounds in full ſatisfaction of all Accounts, Suits at 
Law, Arrearages of Tithes, and Tithes tmuſfiy taken at any 
time from the beginning of the wozld to the day ot the Obligati⸗ 
on, ec. and alledges that the defendant did not pay the five pound, 
and ſo aſſigned the bꝛeach, cc. and upon this it was demurred, 
and the cauſe was, becauſe the plaintiſt did not aver that there 
was any Suit depending, cc. at the time of the ſubmiſſion + fo2if 
there was not, the Award was void and oltt of the ſubmiſſion 
but without any great Argument it was adjudged by Shure and 
Gawdy (being onely*p2eſent) fo2 the plaintiff, and their reaſon 


was, that it ſhall be intended to be awarded fo2 matters in Suit, 
and an Averment needs not, fo2 otherwiſe every Award may be 
- avoidedby ſuch nude ſur mile. 


Clecot 
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Clecott verſus Dennys, Int. p. 29. rot. 144. 


tion upon the Caſe: And alledgeth that he had Sued a Latitat 
againit J. S. Direced to the Sheriff of Devon, intending to 
Declare againſt him in Debt, and J. S. was Arreſted , and in pꝛi⸗ 
ſon at his Suite; the Defendant pꝛetending to be Deputy to the 
Sheriff, took bond of him, and let him at large, by wytch he had 
loft his Suit, #c. the Defendant pleads that the Sherin made him 
his Oeputy to Bail all pꝛiſoners bailable in the lard County, and 
thereupon he took Bond of .S. and delivered it to the Sheriſt, and 
let him at large, æc. And upon this it was demurred, becaule he 
doth juſtifie as Deputy , and ſheweth no Oeed of Deputation, 
28 H. 8. Br. Deputy 17. Wyat argued that a Deputation is good with- 
out Deed, toꝛ à Deputy doth things onely as a ſervant , and in 
right of his aſter , and ſo may be made withour Deed; ether: 
wiſe of an Aſſignee, 11 Ed. 4. 1. 12 Ed. 3. Monſtrans de faite 65. And 
of that opinion was Gawdy, V. 23. Ed. 3. Barr. 259. 8. R. 2, Avowry 260. 


Sir Anthony Sturlyn verſus Albany. 


AS ſit: The Cale was, The ]laintiff had made aLeaſe to 
HAJ. of Land fo2 life rendzxtng rent: J. S grants all his E: 
ſtate to the Defendant, the rent was behind to2 divers years; 
che pAanes demands the rent of the Octendant , who aTumeny 
that if the Plaintiſf could ſhew to him a Deed that the rent was 


due, that he would pay to him the rent and the arrearages; the 


Plaintiff alledgeth that upon ſuch a day ok, xc. at Warwick he ſhew- 
ed unto him the Indenture of Leaſe , by which the rent was due, 
and notwithſtanding he had not paid him the rent and the ar- 
rerages due fo2 four years ; upon non aſſumpſit pfeaded it was found 
koꝛ the Plaintiff, and damages aſſeſſed to ſo much as the rent 
and arrerages did amount unto: And it was moved in Arreſt of 
Judgement, that there was no conſideration. to ground an Action, 
foꝛ it is but the ſhewing of the Deed, which is no conſideraxtoy. 


2. The dainages ought onely to be aſleſſed fo2 the time the rent 
was behind, and not fo2 the rent and the arrerages, fo2 he bath 


other remedy foꝛ the rent; and arecovery inthis Action ſhall! be 
no bar in another action, but it was i fo: the Plaintiifffo2 
when a thing is to be done by the Plaintiff, be it never ſo mall, 
this is a ſuffictent conlideration to ground an Acton;; and hete 
ſhewing of the Deed is a cauſe taavoid Suit; and the rene and 
arrerages may be aſſeſſed all in Wi ne, eyep took fuw-etr 
that the Plaintiff ſhould releaſe tothe Defendant all the: nrtern⸗ 
ges ot rent befoze execution ſhould be awarded. Nota, in tis wage 
it was alledged that it hath been adjudged, when one allunech ts 
another, that if he can ſhew him an obligation in which he was 
ron. e b yon ths at wn pag 
Kr. that no gction lieth upon this Aſſumpfit ich was at⸗ 
firmedby the Juſtices,  - n eee 5 TY 


| The Lord Mordatit verſus Bridges. 5 
A Cen de ſcandalis magnatum: Fo; theſe words y Lord Nordamt did 
4A. know that Prude robbed Shotbolt, and bid me compound wvitli Shotbolt 
1 for 


(16) 


(175 
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(18) 


(19) 


(20) 


for the fame , and ſaid he would ſee me ſatisfied for the ſame, though it coſt him 
an hundred pounds; which I did for him, — my Maſter, otherwiſe the evi- 
dence I could have given, would have hanged Prude. (Nota, in tłlith he 
ſpake thoſe woꝛds befo2e Juſtice Sbute in an evidence in conſpiracy 
by Prude àgainſt Shotbolt; but it was not ſo alledged now.) Upon 
not guilty pleaded , it was found to2 the Platntiff, damages a 
thouſand pounds. And by Popham and Egerton it was alledged that 
the Action did not lie; fo2 the woꝛds he knew, &c. are not asſtionable: 
fo2 a man that knoweth another hath committed Felony, is not 
bound to piirſue him. And as to the other woꝛds he commanded him 
to compound, &c. he might lawfully compound with the party robbed 
to ſfsp his appeal, and to the intent he might get his pardon in 

the mean time. But it was adjudged fo2 the Plaintiff, fo the 
wo2ds ſhall be taken as ſpoken in the wozſe ſenſe, and to the TiC: 
grace of the ſaid Plaintiff, #c. anda Wat of Erro2 was byought 

— the 1 Chamber, and Erroꝛ affigned in the point 
adjudged. | | 


Bright verſus Hubbard, Hill. 27. rot. 128. 


J S. ſeiſed in Fee of Copa Land, deviſed it to his Wife fo2 
lte, and that ſhe ſhould ſell the reverſion fo2 payment of his 
Debts; and atter in Court did ſurrender the Land to tie uſe of 
his Wife fo2 lite accoꝛding to his (Mill and Deed; the gueſtion 
was; it the UUife could ſeũ the reverſion, and adjudged the might; 
koꝛ he having made his Mill befoze , and deviſing it in luch man- 
ner as afozementioned, and after ſurrendꝛing it, &c. and reter⸗ 
ring ir to his Mill; this is to be intended accoꝛding tothe intent 
there limited and appointed, and ſhe ſurrendzing it upon con. 
tube l twelve pounds; this was held a good tale acco2ding 


TNEbeu | 
7 = the Plaintiff. certain money upon a Bond, and certain mo- 


Plaintiſt hom he woll acceptit. 
TO EE Ms, ee 


D#* upon two Obligations, of which one was not then foxfeit- 
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foꝛ the day of payment was not come; the Defendatrit 
pleads to that areleaſe., and took no advantage of it, that it ap- 
peared it was not foꝛfeit, and to the other he pleaded another 
plea; and upon both theywere at Allie, .andfound fo: the Plain⸗ 
tiff. And this matter was alledged in Arreſt of Judgement, * 
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it did appear upon the Obligation ſhewn, that the day of payment 
was not pet come, and ſo the Plaintiff is not to have judgement 
upon it. But it was adjudged foꝛ the Plaintiff fo2 both, vecauſe 

e Defendant might have taken advantage of it, but did not, but 


waved it, and pleaded a Collateral matter, which was tound a⸗ 


gainſt him. 9 Ed. 4. the Defendant pleads that the Plaintiff had a 
Co-Erecuto2 who was in life, which had releaſed to him, and upon 
this they were at Jiſſue , and found fo2 the Plaintiff, and awarded 
he ſhall recover, becaule the Defendant might have abated the 


Action being bꝛought by the Platntiff alone, and had waved it. 


Bartlet of Council with the Plaintiſt. | 
Forde werſus Rolls. 


A by the Plaintiff as Adminiſtratoz of J. S. againſt the 
Defendant, upon a p2omiſe made to the Teſtatoz, after 
Iſſue the Plaintiff was.non-ſued ; Golding foꝛ the Defendant pꝛay⸗ 
ed Cofts upon. the Statute of 8 Elia. which giveth Coſts againſt 
him that ſueth maliciouſly; but if the Suit had been upon a Bond 
02 Reco2d, o2 Shop-book, and the money had been paid, yet no 
oſts, fo2 he Had a ground and colour ot Suite; but the Court 
denied to give Coſts, foꝛ it cannot be ſatd to be fued maltciouſly, 
—— = _ neither can it be known but the Plaintiff ha 
olour | 


Scavage'werſus Freeman, &c. 


peal by the Plaintiff againſt Freeman arb four others as pꝛinti· 
Z pals, and againſt More as Accefſozy; the Plaintiffs after 


the parties which were Appelled, did appear, declared againſt all 
the pꝛincipals together in french, and after againſt the Acceſſoꝛy 
In French, and after the four pꝛincipals feveratly by himſelf made 
their defence in French, which 'was , Vous aves ceſty I. Fr. in proper 
perſon que defend le tort & force & touts {clonies & murders & ceo que eſt 


encounter le corone & dignity de noſtre ſeigniores le Roigne & tout ceo que 
le defend doit & demand oyer de breif & returne de ceo, which was 


read, and then he pleaded in bar in French, que de ceo felony in ceo 
manner que il eſt appell il neſt culpable & ceo il eſt priſt de prover per ſon 
corps , and ſo waged battel , and in the ſame manner it was done 
by the thzee other pꝛincipals, and the fifth pꝛincipal, and the 
Comte cave ſeverally not Guilty, and put himſelf upon the 


Cranmers Caſe. 


'T Ota : Walmily Serjeant ſaid it was adjudged in that Caſe , 
that whereas the Queen had granted Lands, reſerving a 
Fee. Farm Rent, with a condition ot re-entry 5 payment, 
and afterward the Queeen grants the Fee-Farm Rent to J. 8 in 
rener cord tharmeans ſhe houly defeat ber own grant which 
þ 9 Us, | | ; at her an 
would be a cor: to the Ozantee of the Rent, * 


Toller 
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(24) 7 The Plaintiff declareth, that whereas he and one 
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Willington did lubmit themſelves to the Arbitrement of A. and 
B. of all matters, ec. the ſaid A. and B. awarded that the Pſaintiff 
ſhould releaſe to the ſaid Willingron all Oebts which he owed him; 
and that Willington ſhould aſſure to the Plaintiff certain Lands 
which he held fo2 life , the reverſion to the Plaintiff; and that the 
Dekendant and one butter which did pꝛetend to have a Leaſe in the 
ſaid Lands ſhould ſeal a Deed to the Plaintiff that they ſhould al⸗ 
ture to the Plaintift their Leaſe and Jntereft in the laid Land ; and 
further alledgeth that alter the laid Arbitrement, in conſideration 
that the Plaintift did aſſume to the (atd Willingcon to ſtand to and 
perkoꝛm the ſaid arbitrement, the Defendant did allume that he 
und the ſald Putter upon a requeſt made Sibi would convey the ſaid 
Land to the Plaintiſt; and further alledgeth that he had perfo2m- - 
ed the ſaid award on his part, and that he had requeſted the Deten⸗ 
dant, that he and putter would convey the laid Land, c. which the 
had not done. Upon non aſſumpſit it was faund fo2 the Plaintiff ; 
und it was alledged in Arreſt of Judgement, that here is no con- 
ſideratfon to binde the Defendant, foz he took no benefit there⸗ 
by. But the Court held clearly the contrary, that it was a good 
conſideration, foꝛ by reaſon of the pꝛomile the Plaintiff was d2awi 
to make the releaſe; and it is not material, that the Defendant 
took no benefit by it. Secondly, it was alledged,the Defendant 
did aſſume that he and Pucter upon requeſt made sibi would convey, 
and no requeſt is made to putter, but onely to the Octendant, and 
it ought to be made to both, fo? sibi is the plural number, and ſo 
ſhall be intended, upon a requeſt made to both. But Coke and 
Godfrey argued that the wo2d sibi may be referred to the Deken⸗ 
dant onely,fo2 this woꝛd compꝛehends the ſingular number, acwell 
as the plural, and ſo niay be referred to the Defendant that is 
firſt named; and the requeſt is to be made to him that did pꝛomiſe. 
which is the Defendant ; and relied upon 22 Ed. 3, 4. But. the Ju⸗ 
ſtices ſaid that the wozd Sibi is to be referred to both, fo2 both are 
to do the act; and it was afterwards adjudged that the Plaintiff 
nihil capiat per billam. ; 3 (4 | 


Knight verſus German, Trin. > 9. rot. 66 9. | 


2 upon a Jiidgement in an action upon the Cale: Two Er- 
roꝛs were aſſigned. I. Erroꝛ, fo that inthe ſatd Action the 
then Platntiff declared, that whereas he was of good name and 
fame , the now Oefendant intending to detract from his name 
and kame, and put his life in jeopardy, did maliciouſſy cauſe a Bill 
of indictment of Felony to be witten, and the ſame being ſo wait: 
ten, at ſuch a Seſſions ofthe Peace at Newgate, exhibited the ſame 
to the G2and Jury, Ec falſo depoſuit omnia in ea comenta fore vera; 
whereupon he was Endicted of the ſame Felony, and after ar- 
raighed , and found not Guilty , and thereupon bought the 
Acton, and upon not — — found fo2 him; fo2 which 
he had Judgement to recover ſeventy two pounds to: Damages 
and Coſts; ubi revera upon this matterſhewn , no Action doth lie. | 
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2. Erro? that the exigent upon the judgement, itiippoleth onely 
leventy pound was recoverev and not more. As ro che ürſt matter 
the Court was in doubt; but Wray fatd chat this Cnditment 
being wzitten and preferred malictoullp, it 18 not reaſon but an 
Action ſhould lie to punith it, and if two conſpire maticiouiy to 
crhibit an Envictment, and the party be acquitred, he ſhall have a 
conſpiracy; \o when one doth it, this Action upon the Cale lieth. 
But Shure and Gawdy contra that the Action doth not lie, to2 then e⸗ 
very Felon that is acquitted will ue an Acklon againff the party; 
but fo2 the ſecond Erroz, they held clearly it was well allignen, 
fo2 there was no ſuch Judgement fo ſeventy pound, and though 
it was the default ofthe Clerk, yet it cannot be amended to make 
the Dutiary good. And it being moved at another day, the apini⸗ 
on of all the Court was that the Action lieth not when the Endic⸗ 
ment is p2eferred by the party grieved, and he purlueth it accozd⸗ 
ing to the Law: and the Statute of Teſt. 2 cap. which doth give 
damages where the party is acquitted, Doth pꝛove this, and this 
Cale remaineth at Common Law, V. 27 H. 8.27 Af. 12. and” H. 6.14. 


Savel verſus Wood. 


—— — 


93 againſt a Parſon who Sued fo2 Tithes in the Spiri⸗ (26 
tual Court: and furmiſed that the Clerk of the ſaid Pariſh, 
and all his pꝛedeceſſoꝛs aſſiſtants to the Miniſter there Divina Cele- 
branti, Had uſed to have five ſhillings ot him, #c. to2 the Tithes of 
the place, where, et. Coke ſaid this pꝛeſcription is void, fo2 it is in 
one perſon onely that hath no perpetuity, but is Dative and re- 
moveable, 32 H.6.5. And it it be a good ſtirmiſe, yet there is no 
cauſe but a conſultation ſhall be Awarded, fo2 tt is to come in que- 
ſtion in the ſpiritual Court,whether the Parſon oꝛ the Clerk hath 
right to the Tithe. And he laid it was lately adjudged in Buſh and 
Hunts Caſe, where the Uicar ſued foꝛ Tithes, and a pꝛohibition 
pꝛayed upon ſurmiſe that he had uſed time out of mind to pay the 
Tithes to the Parſon, that it was not a ſufficient ſurmile fo2 a pꝛo⸗ 
htbitton to entitle another to the Tithes, fo2 that ſhall come in 
queſtion in the Court-Chriſtfan,Nora,afterwards,Hill 0 Eliz. it was 
moved again by Gawdy and Ft-erwood Ser jeants fo2 the Plaintiff,that 
it was a good preſcription, becauſe the Parſonage was a Jarſo- 
nage Impꝛopꝛiate, and byintendment it commenced by the gc of 
the Parſon, viz. that he made a compoſition that the Tithe of that 
Land ſhould be paid to the Clerk in diſcharge of Himſelf, and that 
he had uſed time out of mind, #c. to pay to the Clerk five ſhil⸗ 
kings in diſcharge of all Tithes,#c. And the Court fatd, if this 
{ſpecial matter be ſhewn in the ſurmiſe, perhaps it might be good 
by reaſon of the continuance, and that by this the Paͤrſon is dit: 
charged from finding the Clerk, with which peradventure he ſhall 
be charged, andſo is as a payment of Tithes to the Parſon him- 
lelt; but ſuch matter is not ſhewn, and by common intendment 
Tithes are not to be paid to the Partſh Clerk, and he is no party 
in whom a pꝛeſcription can be alledged, and thereupon they gwar- 
deda conſultation. 3 


Topliffe 


* 
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Topliffe verſus Wilſon. 


A Ction fo2 theſe woꝛds: Mr. Topliffe hath forged and counterfeited a 
Certificate to a Commiſſion ont of the Exchequer, and hath forged and 


counterfeited Mr. Birckets and Mr. Savells hands the Commiſſioners, and hath 
put their hands to it, by reaſon whereof he got a Verdict in the Exchequer, 
whereas otherwiſe he mult needs have had the foil. CIpon not guilty, it 
was found foꝛ the Plaintitf, damages ten pound. And it was al- 
ledged in Arreſt ok Judgement that the Action doth not lye, be- 
caute it was not ſhewn what Commiſſion it was, no2 in what 
Suite, ſo as the Defendant might give anſwer to it, but Judge- 
ment was given fo? the Plaintift. 


Ards verſus Simpſon. 


E Jectione firmæ: TIpon ſpecial Aerdict, the Caſe was, the Father 
was Tenant fo2 life, the remainder to his daughter and heir 
apparent (being a teme covert) in Fee ; the father makes a Feoft- 
ment to divers uſes with TUarranty, and after levieth a Fine with 
Warranty and dieth , the daughter to? her ſelk, and in the name of 
her Baron, and by his conſent,enters within the year after the Fine, 


clatming the Land as her inheritance, and afterwards they let the 


Land to the ]Ilatntiff. 2. queſtions, firſt it this entry by the Feme 
onely be good; 2. if this warranty deſcending upon her during 
the coverture ſhall bind her. And it was heid by the Juſtices that 
this entry by her ſelf alone (the Baron agreeing to it) is good. 
2, That the Warranty deſcending upon her during the cover⸗ 
ture, where her entry1is congeable, doth not bind her. And at 
another day Fuller and Gray moved that although the Warranty 


doth not bind the Feme after the death of the Baron, yet it ſhall bind 


the husband, fo2 he might have entred befo2e the deſcent of the 
CUarranty, which he not doing, is bound as a delcent during the 


coverture; but it was adjudged foꝛ the Plaintiff, fo2 the Tara - 


ranty doth not deſcend upon the Baron blit upon the keme onelp, 
and being void to bind her, ſhall not bind him. 


Mary Yorke verſus Allen. 
Gau facias UPon a Recogniſance : The Cale was, One was quarto 


exactus iu dn Action againit him, and afterwards was quinto ex- 


actus 23 Nov. 27 Eliz, and afterwards the pardon came which had 
relation to all offences befo2e the firſt of November; if by this the 
Dutlary be ro which was the queſtion,fo2 the Outlary was artet 


the time unto which the Par don had relation; and prima facie the 
Juſtices held that it was diſcharged, but they would adviſe, v. 36. 
H.6. 25. & 37.H.6. Quatermains Cale. And the next day it was mo- 
charges aid va, ore once and ee tg par 

rge | ontempt and ofience wa | 
and then the Dutlary after is void. — 


Scat 


* ö 
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Scot verſus Scot: 


He Caſe was, Recoverers to an Cle befoze the Statute of 
T 27 H. 8. make a Leaſe fo2 99 years by indenture, rendring 
Ten pounds per annum; the Lellee by the ſame Indenture cove- 
nanted with the Recoverers, that he will pay the Rent to ceſty a 
que uſe his Heirs and Aſſignees, proviſo ſemper that if the ſatd Celty a 
que uſe doth not make his Heir male his Allignee, that then he thall 
pay the Rent to the Recovero2s, their Peirs and Aſſignees; and 
afterwards Ceſty a que uſe Dieth , and Doth not make his Peir⸗ 
male his Aſſignee, the Leſſee doth not pay the Rent to the Re- 
coveroꝛs; the queſtion was if this Eſtate were fozfeited, and that 
this proviſo makes his Eſtate conditional; and after argument, 
it was adjudged that it was no condition, that went to the eſtate, 
but onely abꝛidged the covenant : Then was another queſtion, if 
the Kent be reſerved at two Feaſfs, viz: Michaelmas und gur Lady 
day, and it is arere at aur Lady day, and not demanded at that day, 
if he may demand all at Michaelmas day, and it was held he cannot, 
and a demand in that manner is void fo2 all. 


Allen verſus Andrews de Graies Inn, Trin. 29. 
; Rot. 1003. | 


EBT upon 11 Obligation of thꝛee hundzed pound, which 
was conditioned to pay Fourteen pounds, vearip, to the par⸗ 
ty, during the like of the wtfe of the defendant ; at Michaelmas 02 
within one month after at D. the defendant pleads that two 
daes 8 the end of the month he came to D. and thete ten⸗ 
Died the Fourteen pound, and none was there to receive it; 
which matter, #c. and concluded not, that he was tout temps priſt, 
and upon this it was demurred in Law, ik this tender were good, 
ad the Juſttces held, that if the tender had been to the plaintiff 
inſeifin perſon, within che Toners kf he had come thither, this 
 peradventure had been good; but it feemethhard to tender it when 
the platntiff was abſent; and to compell him to attend all the 
month was not reaſonable : but by Wray, it is mo2e reaſonable 
that the laſt day ſhall be fo2 one to tender, and the other to re- 
cetve ; but they were in doubt of this caſe. But Clench ſatd.if one 
be obliged to pay another ten pound at Michaelmas, o2 within tert 
dapes after, and no place is limited fo2 payment, then if tye 
Mga? meet the Obltgee within the tendayes, and doth ter: 
er the ten pound, the Obligation is ſaved ; fox * at the 
taſt day he cannot find him. And the Juffices held, in this cate 
de defendant need not plead, tout temps priſt,fo2 this ſmmme cannot 
e intended parcel of the fiimme contained in the Obltgatcon , 
N peradventure moze ſhall be paid during the life of the Ferne, 
then the ſumme in the Saunen doth amount unto. But at- 
tet ward it was adjudged foꝛ the platntiff. 


Morris verſus Kirke. 
A mor, and declareg that whereas he had erpetded divers 


fummes of money ko the defendant, u mounting to 25 l. the 
dekendant pꝛomiled to pay him * ſums of money n — 
| a 


(30) 
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had expended fo2 him, and alledgeth that licer ſæpius requiſitus, the 
Defendant had not paid, cc. upon non aſfumpſir, it was found to? 
the PDlaintifk. And it was now alledged in Arrett of Judgment, 
that the Plaintifi ought ta have alledged the day and place ot the 
requeſt, fo2 it is iſſuable, and it is not like to a common act on 
upon the Cale where a duty is due, fo2 there it is payable without 
requeſt, and it is in nature of an action of Debt; but here an action 
is only maintainable upon the pzomiſe, and is not payabie with⸗ 
out an expꝛeſs requeſt, and ſhewing what is due. And lo it was 


adjudged. 


Preſton verſus Tooley, Trin. 29. Rot. 768. 


Rror upon a judgement in an Aſſumpſit, bꝛouight in the Com- 


mon bench, Paſ. 28. Rot. 927. The Caſe upon the Record was, 
Tooley bꝛought an Aſſumpſit againſt Preſton, and Declared that where: 
as John Gibbons by his waiting Obligatoꝛy ſealed with his Seale, 
26 Eliz. in forma & natura ſcripti Obligator' five recognitionis ſecundum for- 
mam ſtatuti ſtapulæ apud Weſtmonaſterium, de debitis pro merchandiſis in eadem 
emptis recuperand' ordinat & provisꝰ debito modo confect coram Chriſtophero 
Wray Capir Juſticiario, &c. recognovit & conceſſit ſe teneri in mille libris, &c. 
juxta formam dicti Statuti, &c. AnD that afterwards upon the Twenty 
eighth day of March. 27 Eliz. at London, at the requeit and inſtance or 
the Defendant, he had delivered the (aid waiting Dbligatozy to 
him, ad inſpiciendum, and ſafely to keep and redeliiver to the 
Plaintiff within ſix dayes after, and that the Defendant in con⸗ 
lideration thereof, did then aſſume to him, that if he did not re⸗ 
Deliver it within the ſaid time, that he would pay him, when re⸗ 
quired, 1000 l. and alledgeth that licee the Defendant had not 
redelivered the ſaid wetting Dbligatozy, within the ſaid fix 
Dayes after the ſaid delivery, and licet the {atd Plaintiff atter the 
ſuid ſix dayes paſſed, viz. at ſuch aday and place required the ſard 
Preſton to pay the ſaid 10001. accoꝛding to his pzomile; he had not 
paid, and refuſed to pay, to his damages of 10001. upon which 
the Defendant did demur in law, and fo? cauſe ſhewed that 


there was no ſufficient conſideration to charge him. But after * 


Divers arguments it was adjudged a good conſideration to 
charge him, and thereupon a wait of inquiry of damages was 
awarded, upon which it was found that by the not perkoz⸗ 


mance of the pzomiſe the Plaintiff ſuſtained damages 2001., 


and fo2 coſts of ſuit 53 s. 4 d. which were accozdingly ad. 
judged to him; and 17 1. 6 s. and 8d. moꝛe fo2 coſts. And 
— — all this matter a CUrit of Erro2 was bzought, 1. Erro? 

igned was, that the ſaid Statute was meerlp void, fo? it is 


GIL to be a Statute Staple, accoꝛding to the Statute fo2 the 


Recovery of Debts,made at Weſtminſter, &c. TWhereas it is a meer 
Statute Staple which is to be acknowledged befoze the Majoz, 
Ec. Accoꝛding to the Statute of 27 Ed.3. and not befo2e any other, 
and this is acknowledged befoze Wray Chief Juſtice. Sed non alloca- 
tur, f02 it was held clearly to be well enough alledged, fo? it 
is a Statute Staple acknowledged accozding to the Statute 
of 23 H. 8. and it is pleaded accozding to the uſual courſe of 
pleading ſuch Statutes, 2. Erro That there was no time cer- 
tainalledged, when he delivered the SMtute to the Defendant, 
but onely it is alledged, that at uch a day he was FEI the 
| atute, 


| 
* 
| 


ares. N N 
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Statute, and delivered it to the Oekendant at his inſtance and 
requeſt, ſed non allocatur, but J did not hear their reaſon, 3. Erro?2 
oli of the Recod, that the Plaintiſt quarto die obtulit ſe agatnit the 
Defendant per Atturnatum ſuum, but ſhewed not who was his Attoz- 
ney,and il he had no e Erroꝛ. Curia Contra, be caule 
it is not the Courſe of the Common Bench to enter the name of 
the Attozney, til alter the Declaration; and in the Declaration 
it is ſaid that he appeared per Tho. Warren Atturnatum ſuum. But 
Egerton ſheweD a pꝛelident where the Entr was,that one appearen 
by Cutting, Atturnatum ſuum, and ſhewed not his Chꝛiſtian name and 
this being alledged in Erro, the Judgement was reverſed, whi 
the Court here did agree fo2 where he medleth with his name, 
he ought to name him truely by both names. 4. Erroꝛ, which was 
not put in the Keco2d, that it was alledged licet he had not delive- 
red it within ſir dayes, ec. ſo he doth not pꝛeciſely affirm it. 
Curia contra; f02 it is a $00D affirmation, as Bucklyes Caſe in the 
Comment. 5. Erro2,that the conſideration was not ſulficient, foꝛ 
it appeareth not that the Defendant had any benefit by the ſhew- 
ing it to him, but rather charge and trouble to keep it, and to 
look on it. But as to this the Court would hear no argument, foꝛ 
they held it clearly a good conſideration ; and this was the point 


diſputed tn the common Bench, and therefoze they commanded 


the Judgment ſhould be affirmed. But Egerton Sollicitoꝛ moved 
that the Judgment might be ſtayed 5 another day, and then 
moved another Erroꝛ, that upon the Crit ts enquire of Dama- 
ges, the Plaintiff had no day given him in Court, and no day 
was given to the Defendant then to appear, and vouched 8 H. 
Rot. 29. in the Book of Entries, fol 273. where the Erro2 was 
aſſigned, and admitted good; and this he lald was a münike 

Erro2, and the Court ſaid, they would adviſe of it; but afterwar 

the next pt it was moved agarn, and this Ertoꝛ over⸗ ruled; fo? 
they laid the courſe of the Common Bench was to give no day; 
But all the pꝛeſidents in this Court are otherwiſe, and the beath 
1 — Party Plaintiff abateth the Trit, And the Judgment was 
artlr . | | | we | Je 


| The Maior of Lawnſons Caſe. : 


Reſpaſs againſt him fo2 taking a quarter of Coꝛn he jtiltified 
fo2 that it was within t Town of L. hs Se delice 
Feaſant in his Freehold; the Oefendant pleads that they were | 
Charter in the time of Queen Mary Jnco2porate, #c. and amar- 
ket was granted to them, and the place where, cc. was appointed 
fo2 the market place, anÞ he bzought his Comonthe market dap, 
oe e ell nn 
] | Wiki ument; that upon Natter 
Hajo: could not juſtifie the kabknng. en khis matter the 


— 
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Dinham verſus Beckett. 


9 — breaking his Cloſe. Defendant pleads that 1. 8 
was ſeiſed of the Land, and let it to I. D. and he as his ſer: 
vant entred, and gave no colour to the Plaintiff; and fo2 that caule 
the Plaintfff demurred. And it was argued by Griffich of the one 
part, and by Shirley on the otyer part. And Griffich lald that when 
the Oefendaut doth make a ſpecial title tohimielf oꝛ to any other, 
he ought of necefſity to give colour to the Plaintiff; but when he 
pleads a general plea, oz that it is his freehold, it is otherwiſe. 
2 Ed. 4. 8. Shirley contra, becauſe the Defendant doth make no title 
to himielf, but doth juſtifie as a ſervant, 18 Ed. 4. 3. Wray ſaid he 
ought to give colour, though be juſtifieth as a ſervant, but moved 

e parties to relinquiſh their demurrer, and pleadto iſſue, which 


ey did. 
Gabriel Widow verſus Peter Clerke. 


| of Debt fo2 Fozty pound, upon the Statute of 23 H.. 
bzought by the Plaintiff, tam pro ſe, quam pro Domina Regina, 
And declared that whereas Anthony Wolley. 27 Eliz. had ſued in the 
Court of Nottingham, befoze the ſaid Oefendant then Majoꝛ, and 
I.S. and I. D. Sheriffs there, accozding to the cuſtom of the ſaid 
Town, a plaint of Treſpaſs ſur caſe agatnit A. the Plaintiff, up: 
on which a Capias was awarded by them, to O. B. Serjeant and 
Dfficer of the ſaid Court, to take the ſaid Plaintiff, and have his 
body befoze them at the next Court, iz. 1. Septembris, to anl wer, ec. 
and that afterward, viz. 23 Auguſt. 27 Eliz. the ſatd O. B. arreſtedhim, 
and that he committed him to the pꝛilon of Nottingham, under the 
cuſtody of the ſaid p. Clerke, Pajo? of the ſaid Town, and Keeper |} 
of the Queens Hoal there ; and alledged further, that he being 
then in p2iſon, 28 Auguſt, 27 Eliz. Did offer to the ſaid Majo, Keeper 
of the ſaid Goal, ſureties, æc. to appear at the next Court, to an. 


ſwer to the ſafd Anthony Wolley in the ſaid action, which ſureties he 


enrefuſed, and kept him in pꝛilon until, ec. againft the foꝛm of 

the fatd Statute, per quod actio accrevit : the Defendant pleads nibil 
debet ; and found againſt him; and this Term it was moved 
in Arreſt of 1 that the Action lieth not againſt the 
9 0h fo2 the füreties were not to be offered unto him, but. 
to the Serjeant , fo2 the Bajo2 was the Judge to award the 
+ ax , and cannot be an Dificer to himſelf to take the 
ayle. Alſo the TUarrant is, that he ſhall take his body and 
keep him till the next Court, uz. 1 Septemb. and ſo till that 
day is come he is in the cuſtody of the Serjeant, in whatſoever 
pꝛiſon he is committed. Alſo the 1 offered is not accoꝛding 
to the Statute, fo2 it is that he ſhall appear ad reſpondendum, 
whereas it is to be onely fo2 his appearance, and not to2 his an: 
ſwer ; Sed non allocantur, toꝛ it was held clearly that the plaintiffis 
to recover, foꝛ 2 is but the inferiour Officer; and al- 
though the Majoꝛ is Judge in ſome reſpects, yet he may be an Df: 
ficer fo2 keeping the Gaol; and here he is not onely the Judge, i 
the 
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the Sheritfs alſo, and the plaintiff being in pꝛiſon under him, 
it is pꝛoper to offer ſureties to him and io is the common coturle 
in London, upon plaint befoze the Sheriffs, and a pꝛecept to the 
Serjeants to Arreſt one, the ſureties ſhall be found and offered ta 
the Sheriffs. 9 H. 6.19. And when the party is bzought tothe Gaol 
he is under the Majoꝛs cuſtody, and not of the Serjeants, And 
they held clearly that the ſurety offered was accozding to the Sta- 
tute, and commanded judgement to be entred accozdingly, but 
it was ſtayed till the next day, and then Walmſly Serjeant ſaid, 
that the Aion is not well bzought, koꝛ the Statute of 18 Eliz. cap. q. 
is, that no Action ſhall be bzought but by infomation oꝛ oziginaſ 
action, and not otherwiſe, and this is by Bill of Debt. Coke, this 
action in this Court is the proper 92tginal action that is iued in 
this Court, and ſo is within the intent of the Statute, 2 R. 3. 17. 


27 Hl. 6. 5. Allo the ſaidStatute of 18 Elz. is to redzeſs diſozders 


in common inkoꝛmers, but here he that ſueth is the party grieved, 
But the Court held it will be hard to maintain this Action to be 
ſued here, fo2 the Statute is in the negative, that it ſhall not be 
ſued otherwile, which doth not refer to any perſon. but they would 
adviſe. Daniel laid he was of Councel with the Haoler of Boſtin in 
a Bill bꝛought againſt him in this Court, and it was abated fo? 
this cauſe, that it was not by infozmation. And afterward, Ter. 
Paſch, it was f02 this cauſe onely adjudged foꝛ the Defendant; and 
it cannot be helpt by the Statute of 18 Elz. fo2 Jeofaile, fo this 
is not matter of fozm but ſubſtance, by miſconceiving the Action, 


Hector Nunns Doctor of Phyſick verſus Gee, 
Paſch. 29. Rot. 498. 


O and declareth that whereas the Queen by her Letters 
Patents granted Licenſe to him, his Deputies and Aſſignees, 
to buy Spaniſh (UIool, and to tranl{po2t it hither, cc. he by his In 
denture bearing date, cc. granted to the defendant, and to 
Roger Norwood, the (aid Licente fo2 eight years, with divers Co- 
venants to enjoy it, in conſideration whereof the ſatd. defendant 
did Covenant and grant to him, to pay to him One hundzed 
pound every year at two Feaſts,viz. the Annunciation and Michaelinas, 
and further that every year at the Feaſt of the Annunciation,02 with- 
in Twenty dayes after he would make a new Obligation of One 
hund2ed and fitty pound, fo2 the payment of the laid One hundꝛed 
pound the next year, and alledges in facto that the defendant had 
not paid him the fifty pound due to him at Michaelmas, 28 Eliz. and 
that he did not make an Obligation at the Annunciation,&c. and fo2 
thoſe Covenants bꝛoken he bꝛought the action; the Defendant 
pleaded that in the Jndenture there is contained proviſo ſemper, 
that if the Defendant doth not every year make the Dbligation 
at the Feaſt of the Annunciation, o2 failed of payment of the money 
at the day, and then and from thencefo2th the ſaid Jndenture and 
every Clauſe, Article, and ſentence therein ſhould be void, and 
of none effect; and ſhewed that he failed in making the Obligation 
at the firſt day, and ſo the Jndenture is void, and demands 
Judgment, ſi actio. And upon this it was demurred in Law. Owen 
and Wood argued that the Action did lie, fo2 this Covenant bꝛo⸗ 
ken bekoze the Indenture became void, and therefoze it — 

reaſon 


(37) 
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reaſon but the action thouid well le; vut they agreed that foꝛ the 
Covenant fo2 payment of the money no action dio ite, becaule the 
Indenture was void halt a year betoze, by not making the Obliga⸗ 
tion; and the Indenture ts, that then and thenceto2rh rhe Juden- 
ture ſhould be votd, and lo fo2 all the time befoze he remaneth 
chargeable, as tn caſe of Leaſe fo2 years, and to? rendzing Rent, 
and toꝛ not payment the Leaſe to be void; although the Leale be- 
comes void, pet fo: Rent due befoze Debt iyery; lo upon the 
Statute of 13 Eliz. of Leaſes made by perſons, that upon nonreſi- 
dency fo2 80 days, the Leale ſhall be void, and that all Dbligatiens, 
Covenants, c. fo2 enjoyment of it ſhall ve void, pet it was ad- 
judged 26 Eliz. inter Walls & Cox, that where a Parlon made ſuch a 
Leaſe by Indenture, in which were divers Covenants on the 
Leſrces part, and after the Leaſe, #c. became void by non-reli- 


.Dency, 4c. that foꝛ a Covenant bꝛoke befoze, an Action of Co- 


venant did lie. But Wray (aid, the caſes are not alike; foꝛ in 
that caſe the Covenant was plainly bꝛoken, and the Leaſe and Co: 
venants after became void; but here the thing that makes the 
Jndenture void, is the bzeaking of the Covenant, ſo they are 
bothat one time, and ſo he hath loſt all his bargain, and all his be- 
nefit of the Jndenture, and the other party is at large, and ſo no 

xority here. But they would adviſe, But in Triciry Term fol- 

owing, it was adjudged fo2 the Platuttff; but J heard not their 
reaſons ; but it was laid that the reaſon was, that the intent of 
the party was, that it ſhould be votd onely to have benefit of Co- 
venants bꝛoken in futuro, but fo2 the Covenants bꝛoken befoe it 
__ _—_ their intent, but that the party ſhould have advantage 
of them. 


Simons verſus Sweete. 


[Aux impriſonment, The Defendant juſtified,becaule the Plaintiff 
ſaid to J. S. that the Majoz of Barſtable was a fool, which the 
Dajo2 hearing of, commanded-the Defendant being an Officer, 
ec. to impꝛilon him, and upon Demurrer it was adjudged no 
ea, but toꝛ ſuch woꝛds he might have bound him to his good 
Dar meme, pen i 
in | umce, e called him uch àappꝛo⸗ 
beicus wozds,he might impziſon him. 9 


Hubbards Caſe. 


— fo2 Trover, and Converſion, and doth not alledge a 
place of Converſion, which is a thing material and being 
alledged in arreſt of Judgement, the Bill was abated, 


Bland 


9 


— 
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Bland verſus Maddox...” . 

Rotibiriob,' It was agreed clearly that a Laymanmay be 1105 
P ſented b a Prebehd; fo2 non habet curam animarum uud Coke id, 
all the poſſefſions of Dꝛebends were at firft the Biſhops. 7 80.8.5. 
0 Ed.3.26. ann de mero jure du pertain to the Biſhops. nc, 


„ 22228 
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Carter verſus Goddard. 


Rror. The Caſe was; Goddard bꝛought an Aſſumpſit, and his 
E. Calrit was in conſideration , that he would pꝛocure J. S. to 


im Foꝛty pound, and alledged that he at his pꝛociremem h 
ene e but in the Deklaration it was not alledged that he 
had aſſigned the term, cc. and ſo no conſiderarion; and this was 
aſſigned fo2 Erroꝛ. Coke prayed it might be amended; koꝛ wien 
the Clerk had the TUrit betoze him, which was good, and would 
not purſue it, but leave out a thing compiled in the TUrit, which 
he had befo2e him fo2 his infomation, this is amendable, 13 H. 7. 
21, 11 Ed.4.2. And the opinion of the Court was, that! t ſhouldbe: 
amended fo? that cauſe , and they ſad, lo was the opinion of the 
Juſtices of the Common Bench. „ WL 


King verſus Robinſon. Paſc. 29. Rot. 9o. 
1,90” 1 | 1 41703 
42 The Plaintiff declared that the Defendant did al 
{ume to do ſuch a thing, ec. and upon non Aſſumpſit it was fund 
he did aſſume to do that and another, which he had not perkozmed, 
and it was reſolved againſt the Plaintiff; fo2 the Jüſtices ſaid, 
where the Plaintiff declareth that in conſideratton of one thing, 
the Defendant aſſumed, cc. and the Jury find in conſideratt 
of that and another thing he aſſumed, he hath fatted ot his 7 
ſic, and the Juſfices denied the Caſe of 32 H. 8. Pro verdit. Notazl 
was ſafd' that Paſ. 14 Eliz. Catlin did Cauſe a Recowof paſ. 21H75, 
to be read in the Queens Bench, of a Judgement piven befoze- 
Fineux Chief-Juſfice, and the Cale was, AWoman in London hats 
given to the Plaintiff flattering wozDs æquipollentia to:ap20mip d 
marriage, and by that means he delivered to her money and ocher 
things and the had cauſed the Platntiffto retarn'Councel fox her, 
and to travel about her Suits in Chancery, and aktermatdn che 
Woman rekuled to marry him, and married another, in diſceit 
and fraud of the Plaintiff; the Moman traverſed alt the ma 
alledged againſt her, and part was found fo2: the Plaintiff; 
and part againſt him; and this was one matter: found! fo2! 
hf 5 that the woman had given unto him blanda verba Mmatri- 
monio æquipollentia, AND the Plaintift had Judgement koz tho 
particulars that were found koz hum, and. he was amerces 
fo2 bye other, and this was an Action upon the Caſe, fox 
the Diſceit - in not marrying. him; fo2 he did at os 
are 


(41) 


(42) 


* 


8 


Tet. Michaclis, Viceſsimo nono, & triceſsimo 


— — 


— 


(43) 


tute of 21 H. 8. fo2 when he devileth the land to 


clare of any pꝛomiſe ot marriage in facto. And Catlin ſaid it was to 
be noted, that the plaintiff had jungment, although but part kound 
foꝛ him, ãnd part againſt him, which is contrary to that ( as he ſaid) 
that hath been ruled here twice o2 thꝛice, that it an allumpũt be 
b upon ſeveral things, and part onely is found fo2 him, the 
untift hall have no K 5 a ur But southcote ſuld 
that the Recozd chewn was an ackion £02 divers bilcetts; whi 
b ing traverſed, ano part eee he platntiff, and part againſt 
him, vet judgment may de given fo? the plaintiff, to2 the part, ec. 
bet 1181 — pꝛomiſe, it is otherwile; fo? there failing in part, 


Bonifaut verſus Sir Richard Greenfield. 


T "He Caſe way; Tremaine ſeiſen of the manno; of D. deviſed the 
+ fame to. S and thee 7 11 to their Peirs, to the intent 
and purpoſe, that the Deviles ſhouid ſet it, fo2 the beſt pzofit, and 

opvert the money thereof coming to the perkoꝛmante of his 
Git and in the concluſion of the Till, he maketh them four his 
Executoꝛs, and dieth. One of the four refuſes to meddle with 
the Calill o2 ſale, and the other iter fell the land in the life of the 
fourth; the queftion was, ik the ſale was good. The caſe was ar- 
gued by Popham and: Egerton; and it was adjudged that the ſale 
was good by the thꝛee, either by the Common _ by the Sta- 
Vit w1 r to te, cc. 
and afterwards maketh them his Executoꝛs, this doth rant: amount 
as it at the firſt he had deviſed that ſuch his Executoꝛs ſhould ſell; 
and in ſuch a cale at the Common law, the ſale by thꝛee, the fourth 
refuſing, was good, foꝛ they thꝛee may pertom the TUlll without 


tte kourth, but the Statutemakethit clean 


(44) 


888 Queen verſus Blaucher. 


T Queſkfon. was; if that upon a traverſe to the certificate 
ok the Bichop of Lincoln fo2 not payment of tenths upon 
demand, noz within fozty Bayes after, whether the benefice be 
void by be. Statute of 26H. 8. cap. 3. that enacts that after ſuch 
default, and certificate thereof made ts the Court under the 
Seate ef the Biſhop, that it ſhall be void, Manwood chief 
Baton ſaid, it hath been a great queſton if this certificate 
M dhe Biſhop be peremptozy, 02 that the party wall be ad- 
witked to his traverſe of it. upon great deliberation 
between the Barons, and by the adviſe of the other Jiſtices, 
it; hath: been clearly held that the certificate is hot peremp- 
tmp;.to2 he Ahoy doth it onely as an Officer, feilices, g8 Col⸗ 
ban of the Tenths, and not as a Judge, as in caſe 
ot Raſtardy. And: here is tu be a default in the Parton, viz. 
not papnient, which is triable per pais fo; otherwiſe all the 

rions of England map be put out of their JParſonages by 

nude ſarmiſe ard bat certificate without any anfwer.;. and 
the: Kam never intended to make the certificate en 
xy; And Baron Gent am, he had known it ſo ruſed in his 
experience mon an iſſue, upon avoidance, o2 not me; 
Fs pon 


c * 
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upon that 
pꝛincipal Ca 
mand the Tenths, 


e cannot appoint l her p N 
for) the Parſon is to pay them a . houſe,and to 


ſe ; That the Dfficer of the Biſhop , which is to de⸗ 
dught allo to denuithoꝛtzen tg receive them; 


ther perſon, fo: ö ( 
the perlon that demands them in the | Biſhop : And 


they ſaid it had been lo foꝛmerly ruled. 


Te — 
eee 
1 1 
5 } 2k] 
it | „„ 
M Termino 


Statute in a Quare Impedit. And all the Barons held in the 


em to be pad at another place, oꝛ to ans-. 


Tei HJillarii, 
Triceſsimo ELIZABETH, 


in Banco Reginæ. 
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Arthur Kobſert verſus Andrews & Ann Uxor' ejus, 
& Cocket. Intrat. Trin. 22 Rot. 583. 


Rror ot a Judgement in the Common - Bench, in 

l an account which is entered there; Term. Paſch. 

Rot. 940. where Andrews and his wife, and Cocker, 

declared againſt the ſaid Arthur Robſert; That he 

the 20 of Auguſt, 10 Eliz. Apud Filly in Com* Norf' 

was the receiver of the money of the ſald Cocket 

N and Ann, Dum ſola fuit, viz. by the hands of Jo. Waſe, 

— one hundꝛed pound to render an account, when 

he ſhould be required; pet the Defendant being required to do 
it , had refuſed, to their damages two hundzed pound: The 
Defendant pleads , that he was never their receivo? of the ſaid. 
one hundꝛed pound „ o2 of any parcel of it, by the hands of the 
{ard Jo. Waſe, to render an account, æc. And upon this they were 
at iſſue; and it was found by fpectal Uerdic, that the 10 Auguſt, 
10 Elz. One Osbert Muntford gave the faid one hundꝛed pound foꝛ the 
relief of the ſaid Cocker and Ann, and delivered the ſame to the ſatd 
Jo. Waſe, then his (ſervant, to the intent he ſhould deliver it to the 
ſaid Arthur Robſert, fo2 the relief of the ſaid Ann and Cocket; and 
that he the 20 Augud, 10 Eliz. did deliver it to the ſatd Arthur Robſert, 
foꝛ the relief of the laid Ann and Cocker, acco2Ding to the ſaid in⸗ 
tent; and if upon the whole matter Arthur Robſert ſhall be ſaid to 
be the receivoꝛ of their money, by the hand of the ſatd Jo. Waſe, 
Prout, &c. They 175 the diſcretion of the Court; and it was ad- 
— „he ſhall ve ſaid to be their receiboꝛ Prout, &c. and that he 
all account with the ſaid then Plaintiffs,fo2 the laid one hundꝛed 
pound. And afterwards by vertue of a Nlzit of Capias ad compu- 
tandum eirected to the Sheriffs of London, the ſaid Arthur Robſert was 
taken, and bꝛought to the Bar, and committed to the Fleet , Quouſ- 
que, 8c, And afterwards Auditors were aſſigned to him by the Court 
to hear his account, and he found Mainpernoꝛs in two pundzed 
pound 


— — — 
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pound, to enter into account befoze them, and to tunth it, xc. and 


- 


to appear in Court De die in diem, until Judgment was given 
thereupon, and to larisſie all the arrearages, which by the Caurt 
he ſhould be adjudged to ſarisfie , o2 to render his body to p2iion , 
until he had latisned. And hereupon He entered into account , 
and alledges, That he had maintained the lald Ann dum ſol fuit, 
(who afterwards intermarried with Andrews) and the lald Cocker 
by the ſpace of eight years , at D. in the County of M. and han 
erpenvev the ſald One hundzed pound to2 the relief of the iaio 
Ann and Cocket; and ſo p2ayen to be diſcharged ; And upan this 
they were atiflue, that he had not erpended the fait One hundzen 
pound fo2 the Relief, #c. And it was found to2 the Þlaintitts, 
and damages aſtefſed above the ſald One hundꝛed pound, Ratione 
interplacitionis compoti prædict twenty pound, and coſts ten pound. 
And upon this Uervict , Judgment was given to2 the then Plain⸗ 
tiffs , and the coſts were increaſed by the Court; and upon this 
Judgment, Arthur Robſert bꝛolight a Tt of Erroz. Fenner Ser- 
jeant fo2 the Plaintiff , aſſigned divers Errozs. I. The mat- 
ter in Law, which was adjuoged in the Common Bench, viz. 
That they declared he was their receiver, to render an account 
of the One hundzed pound; whereas it was found he received 
the money fo! their relief, and not to account. But the Court 
held clearly, That when he received the money in that manner, 
be received it to their uſe, and is accountable if he did not expenn 
it; and it is as it he had received it to their uſe by erp2eſs wo2ss, 
2. Erroꝛ, That they declared that he was their receiver Ad com- 
putandum; and he is not accountable, unleſs he did not erpend it 
in their maintenance , and ſo ought to have a ſpecial Clzit, 
and declare (pecially Sed non allocatur; - fo2 they to whoſe uſe the 
Bailment was made, can have no other Tait ; fo2 they cannot 
ſuppoſe he received it Ad Merchindiſandum , fo2 that is falſe , and he 
had no luch authozity; and in that cafe his coſts were to be allow⸗ 
edhim. 3. Erroꝛ, Chat inthe (at and count, he is ſuppoſed 
to be recciver of their money, by the hands of Jo. Waſe, whereas 
it ought to be by the hands of Osbert Muntford; fo2 Waſe Delivered 
it as his ſervant , and it may be ſatd-the delivery of the Maſter; 
and by the hand of the Yaſter , the Receipt ought to be ſuppoſed, 
Coke anſwered , That whereas the ſervant doth contract, this 
ſhall be ſaid to be the contra of the Maſter, and he onely charged 
fo2 it, 11 Ed. 4.6. But here they convey onely a poſſeſſion by the 
hands of Waſe , but conveyed no intereſt by him; and therefo2e 
may count, that he received it by his hands. 4..Erroz, Foꝛ that 
the Watt was, and they counted that he was their receiver, to 
render an account when required; which is falſe, fo2 no requeſt 
was mentioned upon the delivery, Coke, The Law implieth it, 
21 Ed.4.42. 5, Erroꝛ, The Wait of Account was bzought in 
Norfulk, and the Cap' ad computandum was awarded to London; 
whereas it ought to have been to the Shertff-.of the County 
where the Action was bꝛought. Coke ſaid it was helped by the 
Statute of Jeofail's, and he appeared upon this Dꝛoces, and ſo 
had made it good; and Erroꝛ in Pꝛoces cannot be alledged after 
In nullo eſt erratum pleaded; f02 if it had been alledged, the other 
party might have alledged Diminution. 6. Erroꝛ, fo? that be- 
foze the Auditoꝛs the Defendant alledged „ That he had er⸗ 
pended the One hund2ed pound me relief of the Plaintiffs; 
29 2 ann 


84 Termino Hillarii, Triceſsimo 
and they replied, That he had not expended the One hundzed 
pound, but ſaid not, foꝛ any = no2 if he had expended any 
part, it is not reaſon he ſhould give an account of that part; 
and Judgment given upon an ill iſlue , is erroneous. Coke, that 
inaſmuch as it is a Collateral aſſue, he is onely to joyn with his 
adverſary , and is to adde nothing to it; but in a General-iſſue 
it is otherwile: As in an Action of Waſte fo2 cutting twenty 
Pals, the Defendant ought to plead , That he did not cut the 
ſaid twenty, 02 any of them; but in Debt upon an Obligation, 
that he ſhall do no Malte: And the bꝛeach is aſſigned , That he 
cut twenty Daks , it is ſufficient to plead he did not cut the laid 
twenty Daks , Modo & forma, &c. 2 Mar. Dyer 115. 7, Exkoꝛ, it 
doth not appear to the Court, that there was an o21ginal Tat , 
fo2 it is not certified , and the Defendant hath pleaded in Nul'o eſt 
Erratum; and therefoze cannot alledge Diminutton , 20Edw. z. 
Error 2. 9 Edw. 4. 32. und Judgment given where there is no oꝛigi⸗ 
nal, is erroneous, Coke, Jfthe 1 fo2 Erroꝛ, that 
there is no oziginal, and the Defendant pleads in Nullo eſt Erra- 
tum, he cannot after alledge Otminutton ; but this erroꝛ being 
aſſigned Horsde Record, the Court here may wꝛite to the Common 
Bench to certifie it; fo2 by the Watt of Erroꝛ, all ts certiſied 
which is with the Chief Juſtice there, which ts onely the body 
of the Reco2d; but the oziginal and judicial Watts remain with 
the Cuſtos Brevium; and other Officers, which are never certified 
but where Erro21s aſligned fo2 want of them. 8. Error , That the 
7 oo had Judgment to recover Oamages and Colts and 
t is a Poſitive Law , he ſhall have none in a Tat ot Account; 
as 2 Rich. 2. & 14 Ed. z. Damages. And although there is a D 
fident in the Book of Entries, where in an Account, Oa- 
mages were given, the reaſon is, becauſe the goods were delt 
vered Ad Merchandiſandum; and tohave increale ; but it is not ſo 
in this caſe. But it was anſwered, That in the ſirſt * to 
have an account, damages ſhall not be recovered ; but here 
damages are not given Ratione detentionis compoti „ but Ratione 
interplacitationis compoti , where the Plaintiffs are delayed by the 
Detendants Plea: And although goods are given to mer- 
chandiſe , yet he ſhall not recover damages fo? the detainer, 
but all ſhall be put in the arrears of the Account. And in the 
Old Magna Charta it is ſhewn in what Tits damages ſhall be 
adjudged , and a Watt of Account is one of them : And in the 
Book of Entries, fol. 17. Damages are given in Account. And 
— » notwithſtanding thele Errozs, the Judgment was 


Crow's Caſe. 


Rror of a Judgment in Treſpaſs of Aſſault and Battery, 

becauſe the Judgment was Quod fit in miſericordia , whereas it 

ſhould be Quod capiatur. Tanfield moved , That this is fo2 the 

ere ar ere the l. of the Cle, and to alt 
; e ent foꝛ that cauſe wa 

reverſed, 29 Edw. 3.29, 14 Eu. Dyer 315. on hy | 


Levellin 
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Levellin verſus Watkins. 


Rror to Reverſe an Utlary , becauſe the oꝛiginal was againſt 
E Levellin with a ſingle L. aud all the mean Pꝛoces was verſus 
Llevellin , with a doubſe LL. and the pꝛoces was againſt two, and 
the Sheriff returned Quod non ſunt inventi , anD doth not ſay, Nec 
eorum aliquis : And the Judgement was koz theſe cauſes Be. 


verſed, 
Grilling verſus Wood. 


Rror fo that in an Action inan inferio2 Court; the Declarati- 
E on was in Engliſh , whereas by the Statute ot 36 Ed. 3. e. 15. 
all Entries are to be in Latin: And although it was laid the 
cuſtom there was ſo uſed, yet this cannot be good againſt a Sta⸗ 
tute, and the Judgment was reverled. And Evens ſaid, That divers 
Jndictment had been difcharged fo? this caule, ? 4 


Devenl y verſus Ann Welbore. 


42 againſt the Defendant as Executrix of George Wel- * 


bourne , and declareth , That in conſideration that the Plain- 
tiff would aiſure certain Lands to Tho. Percy at the inſtance of the 
ſald George; he aſſumed, That if Tho. Percy Did not pay him dar e 
upon requeſt ten pounds, and ten Load of Fango! that che 
would pay them; and alledgeth in facto, That he did aſſure the 
Land, tc. to the (aid Tho, Percy, and that the ſaid Tho. Percy Licee 
ſæpius requiſitus dd not pay the ſatd ten pound, and ten Loads of 
Faggots ; no2 the ſaid George in his life, no2 the Defendant ſince 
his death: Apon Non Aſſumpſit, it was found fo? the Plaintiff, 
Coke Moved in Arreſt of Nen „that the Declaration was 
not good; fo2 the payment of the ten pound, et. was to Bez 
requeſt, and a requeſt is material, fo2 otherwiſe , the Deten- 
dant is not chargeable : And therefoze the requeſt , and the 
time and place were to be expꝛelly alledged; and of that 


nion was the Court, and Judgment given, that the Plaintiff 


Nihil cap' per billam. 


* 


Wilkes 


(3) 


(4) 


(5) 
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(7) 


Wikes verſus Morefoots. 


+TReſpaſe. It was held per curiam; That if one takes my Poſe, 

and felis it in a Market, Overt and Coll paid f02 it, but he en: 
ters his name faiſly in the Toll-booth ; pet the 1ale is clearly 
good, and the p2operty altered, if there was no Covin in the 


Vendee: Foz the Miſnoſmer of the party is nothing to him, when 


he buys it Bona fide ; and is not Coniſant of the Torcious taking, and - 
they adviſed the Plaintiff to diſcontinue his Suit, and ozdered 
that ſnall coſts ſhould be aſſeſſed; and it was ſo done. 


King's Calc. 


Rg was indicted ; fo2 that whereas he was bound by Recog- 
niſance to be of Good behaviour, he had ſald to one Kirton, 


queſtion was moved by (oke, Ik theſe be cauſes of the bzeach of 
is Recogniſance.? Foꝛ it is a common cotirſe in ſuch caſes to in. 


| 18100 nothing be done, oz thieatens another to beat him ; 02 


chip. An they held 725777 that the 


Good r ; | 
he take it peaceably, Clench contra: Foz the wo2ds being fpoke 
indisdainnndrep2oach,thall be ſard a Deuch or the Reronniſance 


reach, Shute doubted of the wozds, becauſe they were 12 


Smith's 
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Smith's Caſe: 


E was indicted at the Seſſions of the Peace in the County of 
Hof foꝛging a falſe Deed, againſt the Stature of 5 Elz. And 
now Tanfield mob ed, that this Indictment was not well taken betoze 
the Juſtices of the Peace , fo2 they have ns power to take it; foz 
the Statute ts, that Juſtices of Oyer and Terminer, and the Juittces 
ot Affiſe in their publick and open Sefftons , thati have power to 


inquire of ſuch offences , and giveth no Authozity to Jufttces of 


— — 


the Peace in their Seſſtons to inquire of it. And of that opimion 


were all the Juſtices, that the Jndictment taken bekoꝛe them was 
void ; fo2 they have ſeveral and diſttnc> Authozities and Commit- 
ſions , one to hear and determine, which is to be kept in a place, 
and at a time certain, and is to be adjourned to a certain time. 
and a Commiſſion ot rhe Peace , by vertue whereot they are to 
keep their Oꝛdinary Seſſions; and this Jndicment was taken 
befs2e them Ad Seffionem Pacis : And Ewens ſdid to them; ſo it hath 
been ruled within theſe two years. But popham Attozney ſaid, 
that he had known divers ſuch Jndicments taken, and never con⸗ 
tradicted, and the parties had ſuffered thepuniſhmeut of the Sta- 
tute: And thereupon the Court ſaid, they would adviſe ; but in 
this Term the Indiament was diſcharged, Ft 


Higham verſus Reynolds, Mich. 29 & 30. Rot. 562. 


Reſpaſs f02 entring and bꝛeaking his Houle , and cutting ſix 

1 poſts of it, 1 May, 28 Eliz. The Defendants plead, that as 
to the bꝛeaking at᷑ the Boule, and all the Treſpaſs except the cut- 
ting of thꝛee poſts of the Pouſe, not guilty, And as to the cutting 
of the laid thee poſts, he ſaid, that upon the firſt of May, 27 Eliz. 
it was the Free hold of one Anthony May, and he by his command 
entred and cut the ſaid poſts, which is the ſame Treſpaſs , #c. 
Abſque hoc, that he was guilty of an Treſpaſs betoꝛe the ſaid ſeven 
and twenty Pears. Ac. but doth not traverſe the time after; æc. And 
upon this Plea it was demurred ; and it was argued by Bercknam of 
e one part, and by Altham of the other part. And firſt, Exception 
was taken; koꝛ that the Oefendant pleads as to ali theHÞouſe , 
not guilty, and after net as to the thee poſts ; and ſo pleads 
not gutity to one thing, and juſtffieth to2 the ſame thing, 
which is no goon pleading ; as 21 Henry 7. 31. The ſecond Ex- 
ception and Catiſeof the Oemurrer pꝛincipally was, fo? that he 
ſaith it was the Free-hofd of Anthony May, and juſtifieth by his 
command, 27 Eliz. which was a year befo2e the Treſpaſs ſuppoſed; 
and traverſeth the time befoze 27 Plz, but ſaith nothing to the 
time after 27 Eliz. and relied upon; Edw. 4. and other Books; that 
he ought to traverſe the time after; as well as the time befo2e; 
Third Exception , that he ſaith ft was the Freehold of Anthony 


May, and doth not aver his like; but that Exception was over- 


ruled, that it ſhall be intended he had the Fee, when he pleads 
generally it was his Free-hold, Altham anſwered as to oy two 
other Exceptions, and lad as tothe firſf,That although the De: 
kendant pleads not guilty generally to the whole Houe, vet he 
may ater juſtiſie as ta parcel; foꝛ he hath pleaded not guiſty to 
all ; except this ſpecial parcel, and ſo is 354.6. Ind as — the, 
econn 


— — 


(8) 


(9) 


—. 
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(10) 


(11) 


(12) 


"fecond Exception , he ſaid the Plea was good, although he doth 


not traverſe the time after : Fo2 when he pleads his Freehold, oz 
the Freehold of another, it ſhall be intended ſo to continue, ex: 
cept the contrary be ſhewn, and therekoꝛe need not traverſe the 
time after ; and ſo is 5 Edw. 4. 15. And to this opinion the Court 
inclined; but they would adviſe of it; but atterwards it was av: 


judged fo the Plaintiff, 
Goſnall verſus Kindlemarſh. 


Ebt upon an obligation; dated 25 March, &c. The Condition 
was, That if the Defendant be not abſent from his Bene⸗ 
fice by the ſpace of eighty dayes, no2 permute 092 refign without 
e atlent of the Patron hat then; cc. the Dekendant pleads 
e Statute of 13 Elz. By which, all Leaſes of Parſons made of 
ir Benefices where they are abſent , by eighty dayes Et ultra; 
and all Obligations fo2 enjoying them; ſhall be void ; and al: 
ledgeth, That he was abſent by the (pace of eighty dayes,but ſaith 
not Et ultra. Upon which Plea it was demutred ; and it was 
moved by Coke, That this was an incurable fault in the Plea ; 
koꝛ he ought to have ſatd he was abſent eighty dayes Et ultra; fo he 
may be abſent fo2 eighty dayes, and come again in the night of the 
eightieth day; and this mult be expꝛelly alleoged , and not by Im. 
— — Comment 143. And of that opinion was the whole Court, 
ut they moved the parties to agree, and in the mean time they 
would ſtay judgment. | 


Bagnall ver 1s Stokes. 


9 —— and ſurmiſed, That the Defendant ſued him, being 
an Executoꝛ inthe Spiritual Court foꝛ a Legacy; whereas 
the Plaintiff had a Releaſe, but had onely one witneſs to p2ove 
it; but a conſultation was granted: But if he had ſurmiſed, 
that he had pleaded this Releaſe inthat Court, and 14 his 
witneſs; and that they would not allow it, becauſe he had not 
two witneſſes : This had been a 0 Surmile. And it was laid 
the Plaintiff is at no miſchief; foꝛ he may have a Pꝛohibition at- 
ter ſentence given in that Court. | 


Hamond werſ#s Barker. 


TG Upon evidence the cafe was. J. S. by Deed inrolled in 
Chancery , bargained and ſold aHouſe and certain goods to 
the IU > an atter took the goods again, and would avoid 
this bargain and ſale inrolled, by Durefs of Impriſonment. Godfry ſatÞ 
it cannot be avoided by ſuch nude matter in fact. 7 Edw. 4, 5. 39 Hen. 
6.32. 13 Ed. Eſtoppel 18. 48 Edw. 3. 33. F02 being inrolled, it is a thing 
of recoꝛd. Morgan contra; and he ſaid, A Deed inrolled is no Re- 
cod, but a thing recoꝛded, 16 Henry 7. 5. and cited Browne and 
Weſtons opinion in one Morley 's caſe accoꝛdingly: The Court ſaid, 


the caſe was doubtfull,and they would avviſe : but afterward they 
conceived it would be hard to avoid the Deed by Dureſs, but no 
Judgment was given, becauſe the parties agreed. 


Richard 


— 
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CG 


Richard Scovel verſus Jo. Cabel, Frin.29. Rot. 193. 


Jectione Firmæ, The Caie was Leverſage Made a Leaſe to Stephen (13) 
Cabell, Jo. Cabell, anD William Paine by 4/nDenture, To have and to 

hold to them for term of their lives. Proviſo, and it is covenanted and granted 
berween them, that the ſecond ſhall not occupy the Land during the life of the 
firſt ; and the third ſhall not occupy during rhe life of the ſecond ; and after- 
ward the firſt occupieth all and dieth, and then the third enters, 
and made a Leaſe to the Plaintiit who was put out by the De⸗ 
fendant; and all this matter was found by ſpecial Aerdia. And 
the queſtion was, it this Proviſo be a Limitation of the firſt eftate, 
and ſevereth the eſtate which was given to the thee joyntly, and 
makes each of them in Remainder one aiter the other? oz it be | 
onely a nude Covenant. Harris fo2 the laintift, that there is ajopnt 
eſtate given to them expꝛeſly by the Þz2emifles of the Deed; and 
the woꝛds after in the Proviſo cannot ſever the eſtate, and divide it | 
ſo, that one ſhall take after the other; and the Proviſo is void and 
repugnant to the Pꝛemiſſes, and cited a Caſe inBendlow's Repozts” 
to be lo ruled, 4 Edw 6. Heale contra: The proviſo is an Explanation 
of the Pꝛemiſtes of the Deed, and may ſtand with it, and is a 
Limitation of their eftates, how each of them ſhall take, and 
cited 8 Edw. 3. a Leaſe unto ta; Habendum to one fo life, Re- 
mainder to the other. And he ſaidhe had known it reſolved in this 
Court, where a Leaſe was made to thzee, Habendum to them foꝛ 
their lives, Succeſlive prout nominantur iii the Deed; this made each 
of them in Remainder after the other : And in the Common 
Bench it was ruled, that whereas aLeaſe was made to thꝛee fs2 
their lives, Habendum. to them, tothe uſe of the firit fo2 life, and 
after to the uſe of theſecond f02 his lite, and ſo to the third, they 
were ſeveral eſtates one after another, ſo here; their intent ap- 
pearing to be ſo, Gawdy held ſtrongly, That the Proviſo ſhall not 
control the expzeſs Limitation befoze, Shute, and Clench,contra; be- 
' cauſe their intent appeareth ; and one cannot have Covenant 
agatnſt the other, if they occupy not accoꝛding to the Limitation 
ot their eſtates, V. Reſiduum, Mich. 30 & 31 Eliz: in Banco Regine. 
Placito 1. | 


Carden verſus Tuck. 


EN Firmz. Upon ſpecial Uerdict it was found, that J. & (14 
being ſeiſed ofa Meſſuage, to which a Harden and Turtilage 
did belong, joyned together and incloled with a Mall, and there 
was no way to the Garden, but thzough the Meſſuage; he deviſed 
the Beſluage to his ſecond fon, in Fee, and mentioneth not the 
Garden oꝛ Curtilage, no ſafth Cum pertinentiis; if the Garden and 
Curtilage paſles,was the queſtion. And after argument by Reale 
of the Plaintiffs part, and Drew fo2 the Defendant, it was ad: 
judged, that the Garden and Curtitlagedtd paſs ; fo2 the agreed 
Llearly, That a Curtilage is as parcel oł a houſe, and that paſs 
in caſe of a Feoffment, without ſaying Cum pertinentiis, as a-Stable 
92 Dove-houſe : But they doubted ofa Garden, becaule it is but 
a place of pleaſure, but atterwards they reſolved the GardenUd 
paſs; fo2 it is as well fo2 neceſlity,as pleaſure. 


MN john 
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John Harris verſus Nicholas Bowden: 


A Cin upon the caſe, becauſe the Defendant at D. enticed the 
A Plaintiff to play at Dice ata ſpoꝛt called Five or nine, inten: 
ing to deceive him,and get his money; and heby the Detendants 
perſwaſion did play with him at the laid ſpoꝛt; and the Defend- 
ant in playing at the ſaid [po2t, delivered to the Bien Quoſdam 
talos veraciter titulatos, to play with; and when the Dice came do the 
hands of the Defendant, he by practice, falſly and fraudulently, 
Quoſdam alios talos falſo & ſubdole ticulatos, quos numeros quinque vel novem, 
aliquo jactu unquam attingere ſciviſſet, adtunc & ibidem projecit, AND then 
played with the ſaid kalle Dice; by which, the Plaintiff loft to the 
Oekendant divers ſums of money, amounting to Fo2ty one pound 
ſix ſhillings 9996 on And the Defendant falſly and fraudu- 
lently, under the colour of getting, took and carried away the ſaid 
money, to his damages two hundzed marks: The Defendant 

leaded not guilty, and it was found againſt him; and it was al- 


- ]edged in Arreſt of Judgment. I. Exception, that the woꝛd calos 


(16) 


(17) 


was no woꝛd fo2 Dice, Sed non allocatur ; fo2 it is a pꝛoper wo2d fo: 
Dice 2. Exception, that the word luciſſet was waitten with a c 
which is fo2 ſhining; but the Kecozd was viewed, and it was wait- 
ten with an , and the Plaintiſt had Judgment. 


William Willoughby's Caſe. 


JE was indicted befoze the Juſtices of een that he vi & ar. 
mis Had incloſed certain Land, in which Williams and others 

had common, time out of mind, ec. Aud Exceptiou was now taken 
to the Indiament, becauſe it concerneth only the intereſt of parti⸗ 
cular perſons, and was no common Nuſance to the Queens people; 
and it concerning a pzivate commodity of certain perſons, and 
not of the Queen, 02 her people in general, the parties grievedare 
to have their Action upon the Caſe, 27 Af. 10. And Madox caſe was: 
adjudged the laſt Term, That fo2 a pꝛivate commodity, remedy 
ſhall not be by Jndictment. 2. Exception, That it was Vi & armis, 
and a man cannot incloſe his own ground, vi & armis. 3. Exceptt- 
on, That the Teſte of the Jndictment was at the Gaol-delivery, in 
= County of Nottingham, befo2e Robert Shiite, Francis Gawdy, and 0: 
ther Juſtices of the Peace of the Queen, &c. in the ſald County; 
and foꝛ this cauſe it was alledged to be void, foꝛ at a Haol-delivery 
theyhave no authoꝛity to take ſuch Indictments. And this was held 
a material Exception; but the Juſtices ſaid they would adviſe, cc. 


1 Knight verſus Fortipan, Mich. 29 & 30. Rot. 26 3. 


Reſpaſs. The caſe was, a Topyhold was granted to one fo2life, 

1 - Remainderto an Jnfant in Fee, they joyn ina Surrender to 
A. B. who was admitted Tenant foꝛ life, and he in the Remainder 
dies, and the Peir ol him in the Remainder enters; and ik he may 
enter, oꝛ ſhall be put to his Dum fuit infra #tatem, was the queſtion. 
And it was argued by Tanfield and Atkinſon, and the Cry. was ad- 
judged lawful 2 Fo2 a Surrender is but a Conveyance by matter 


of Fac, and no higher, and the Meir may enter, and being Trel⸗ 
paſs beto2e Admittance, F ; — 


Trewinian 


W 
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Trewinian verſus Howell. 


— 


Executoꝛ to F. Trewinian his Bꝛother, in which Howel declared, 
That whereas the Teftaro2 was indebted to him in a certain 
ſum; the ſatd rrewinian, the then dekendant, did allume, That it he 
had goods ſufficent, that he would pay him ; and alledged, that he 
bad goods lufficient, And upon Non Aſſumpſit, it was found foꝛ the 
then plaintiff, who had Judgment; and upon this, Erroz was 
bzought ; and the pꝛincipal erroꝛ aſſigned was, That there is no 
lutticient conſideration alledged ; fo2 the having of goods was no 
conſideration, but in conſideration he would fozbear to ſue, æt. 
this had been a good conſideration. - But it was ſatd of the 
other party, that he being Executoꝛ, his pꝛomiſe (he having 
Allets ) doth bind him koꝛ he is in duty to pay it: And Daniel ſatd, 
it was adjudged in one Hudſon's caſe, that a pꝛomiſe of the Execu- 
toꝛ to pay a debt, is binding it he hath Aﬀſets,otherwite not. And 
ſo Coke ſaid, it was adjudged in Sir William Cook's caſe, that ſuch a 
p2omſe is good without any other conſideration, if he hath Aﬀets 
of the Teſtato2 in his hands, otherwiſe not; fo2 the conſideration 
is onely by reaſon of the act and debt of the Ceſtatoꝛ: And there- 
fo2e ſhall bind me no further, then the goods of the Teſfato2'a- 
mount. 2. Erroꝛ, That the Judgment was general, and not 
De bonis Teſtatoris ũs it ought to be; foꝛ by ſuch a Seneral⸗Judg⸗ 
ment he ſhall be charged of his own good ; and the Court ſaid, 
they would adviſe, But at another day (Abſente Wray) it was adi 
udged, the Judgment ſhould be affirmed; fo2 it was a good As 
— ogy he ſhall be charged De bonis propriis, being of his own 


Osbaſton verſus Garton. 


| of a Judgment in an Aſſumpſit, where Garton declared, that 
L/ Osbaſton did aſſume to pay to him foꝛ every ſtone of WUoolthe 
Delivered to him, ſir ſhillings ten pence ; and ſaith, that he de- 
livered to him ſo many ftone of TWooll as amounted to thirty 
nine pound ten ſhillings; and alledgeth further, that Licer ſzpins 
requiſitus, to pay the ſaid thirty nine pound tenthillings he had not 
paid ; the Defendant pleaded Non Aſſumpſit to pay the ſaid thirty 
nine pound ten ſhillings, Nec aliquam inde parcellam,and found agatnſt 
im, and Judgment given: Two Errozs aſſigned, I. That he 
atth Licet ſæpius requiſitus, but ſheweth not the day and place of the 


requeſt; and this is not p2operly a debt, but riſeth by reaſon of the 


delivery of the ſtones of Mooll; and therefoze ought to exp2eſip 
alledge a requeſt,veing a duty that accrueth with the Commence: 
ment of the pzomiſe, and not befo2e 2 And of that opinion was 
the whole Court, 2. Erroꝛ, Foꝛ that the Jfſue was, that he did 
not aſſume to pay the thirty nine pound ten ſhillings; cr. which 
is not alledged in the Declaration; but that he aſſumed to pay foꝛ 
every ſtone of TUooll ſir ſhillings ten pence, which amoumted, c. 
and ſo no Iſſue was joyned : And of that opinion was the Court, 
andthe Judgment was reverſed, 


Ja 2 Albany 


*Rror of a Judgment in Aſſumſit againſt the now plaintiff, as. 


(18) 


(19) 
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Albany verſus Sir Anthony Sturline. 


(21) | Tank in the Exchequer Chamber upon a Judgment in Banco Re- 
gis in an Aſſumpſit; the Trit of Erro2 ſuppoſed, that the Re- 
covery in the Action was of two hundzed two and twenty pound 
damages, whereas in truth the damages and coſts aſſeſied by 
the Jury did amount to lo much; but the Court did ad judge to the 
Plaintiff De incremento twelve pound; fo as ali the damages did 
amount to Two hundzed thirty two pound; and it was laid now 
in Court, that there is no Recovery of Two hundꝛed twenty two 
pound only. So the TArit was no Tarrant to remove the Recod, 
9 Hen. 6. Blit Popham moved, That the (Urit of Erro2 was well 
bꝛought; fo2 it needed not to have mentioned all the damages, 
but onely what was found by Gerdi, and might leave out the 
other. Curia contra; Foꝛ when the damages are aſſeſſed, they are 
entire, and cannot be divided; and thereupon awarded, that the 
TUrtt of Erro2 was not well bꝛought. 


Broker verſus Charter, Mich. 29 & 3o Eliz. 2116. 
in Commun Banco. 


6 he It was found by Uervict, that Sir Ralph Rowlet being 
poſſeſſed of a Term, did make his laſt TUtll, and thereof did 
make the Lozd Keeper Bacon, Catlin Chief Juſtice, and others, his 
Erecuto2s, and deviſed the Term to the Lo2d Catlin, and died, 
All the Executoꝛs wat a Letter ts Oz. Dale, Judg of the Pꝛero⸗ 
gative Court. that they could not intend the execution of the 
CUtll, and deüred him to commit the Adminiſtration to Henry 
Goodyer the next of kin to the Teſfato? ; and the Adminiſtration 
was acco2dingly granted, but the Regiſter entred the cauſe, fo2 
that the Executoꝛs did defer Suſcipere onus Teſtamenti. After this, 
Catlin entred upon the Land deviſed to him, and granted it over; 
tho doubt was, ik this grant was good. Firit, It the Letter be 
a (ufficient renunctation? ſecondly, It they once refuſe 2 if they 

ter Adminiſtration granted, may adminiſter at their pleaſure ? 

2:Ford declared to the Juſtices, that by the Civil Law, a re: 
nouncing may be as well by matter in fact, as by a judicial act, and 
they may refuſe by Parol, and cited à rule in the Civil Law, Non 
yult eſſe hæres, qui ad alium vult transferre hæreditatem; ànd Hzreditas eſt 
totum jus quod defunctus habuit. And to the ſecond matter he ſaid, 
go repudiaverit hzreditateni, amplius hæreditatem petere non poteſt ; 
and qui ſemel repudiaverit ſhall not after be Executo2 Quia tranſit in 
contractum: And that Executoꝛs cannot refuſe fo2 one time, but 
foꝛ ever; but they may pzay time to adviſe of taking upon them 
the Executoꝛſhip, and it ought to be granted; and in that caſe the 

Wdinary is to grant in the mean time Letters Adcolligendum, &c, 
but is not to grant Adminiſtration. And fo2 theſe reaſons there 
being a refuſal, the Grant made after Adminiſtration committed, 
was votd; and ſo was the opinion of the Court. 


Termino 
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in Banco Reginæ. 


Prowſe vᷣerſus Carey. 


> Ction f02 WO2DS, Thou haſt procured falſe witneſes to 
> ſwear in ſuch an Action: CIpon not gutity, it was 
found fo2 the Plaintiff, Glanvile moved an Ar⸗ 
reſt of Judgment, that the woꝛds are not adtt- 
onable ; fo2 it is not alledged, that he ſuboꝛmed 
92 pꝛocured them to {wear falfly ; oꝛ that he 
knew they would ſwear falſly. Curia contra: oz 
a when it was ſatd, he pꝛocured falſe witneſſes; 
ft is intended in Malam partem, That he pꝛocured them to lwear fo2 
him which would wear falſly : But ik the woꝛds had been, You 
brought in falſe witneſſes, Action did not lie fo2 them. 


Milward & alii. 


N Jndictment upon the Statute of 8 H. 6. againſt them was 
diſcharged ;' fo2 the Statute was recited, Chat it any be of 
his Lands and Tenements erpulſed o2 diſſeiſed, o2 be held out 
with foꝛce, and ſaith not Manu forti; fo2 the woꝛds are Manu forti x- 
pulled 02 diſſeiſed: Secondly, the Statute ts recited, That the 
party grieved may have his recovery Per aſſiſum novæ aſſiſæ, where: 
as it ts to be Diſſeiſinæ: And the parties had reſtitution, Nota, The 
Recozd of the India ment was removed in Miehaelmas Term laſt. 


Jerome & Avicia Uxor verſus Phear & Neale, 
Hill. 29. Rot. 5 15. 


11 of Allault and Battery, and wounding of the rene 
Plaintiff; the Dekendant pleaded, That the Uillage of New 
Sarum was an ancient City, and that time out of mind it had been 
uſed there: That upon complaint to the Majoꝛ of a Battery and 
Affray, that he as a Juſtice of Jeace ſhall ſend his Serjeant at 
Pack, 02 an Dfficer Conus, fox the party to come befoze him and 
anſwer,#c. And allevgeth in facto, That Jerome the Plaintiff had 
made a Battery; and thereupon complaint was made to the 
Majoz; he ſent the Oefendants (being Conſfables there) to attach 


him, and to baing him befoze the Majo2 to anſwer, Kc. where: ' 


upon they came to him to attach him, and the Feme Plaintiff eos 
impedivit; whereupon they laid their hands upon her Molliter, to 
cauſe her to deſiſt, that they might attach him, which is the ſatne 
Treſpals, cc. and demand Judgment Si actio, &c. And upon is 

| Nea, 


(I) 


(2) 


(3) 
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Plea, it was demurred in Law. Coke argued fo2 the Plaintiff, 
and alledged , That the Plea was ingifficicnt fo four caules, 
I. That the pꝛeſcription was vold, and againſt Law, 2. That 
they came to attach him, but ſaith not within the City; and it 
map be intended in another place out of the City. 3. Che De- 
fendants alledge, that they did Molliter Jap their hands on her; 
which is the ſame Treſpals, but anſwer not to the battery and 
wounding, noꝛ traverſe it. 4. They juſtified at New Sarum, but dg 
not traverſe the Treſpaſs which was ſuppoſed in Middleſex: And 
fo2 the firſt point, Coke laid it is againſt Magna Charta, and 25 Ed. ;. 
4. 42 Ed. 3. 3. that none ſhall be impꝛiſoned, but by reaſon of In. 
Dictment, oꝛ due Pꝛoceſs of Law, and not upon complaint; and a 
pꝛeſcription to be a Juſtice of Peace cannot be, fo2 the authozity 
of a. Juſtice of Peace commenced by the Statute of x Edw.3. and 
befo2e that time they were onely Conſervatozs of the Peace: 
And the other matters are apparantly vitious, and no defence 
can be made of them; and the Court commanded that Judgment 
ſhould be given foꝛ the plaintiffs, and pꝛinclpally foꝛ the two lat⸗ 
ter points; fo2 they would not ſpeak to the firſt, becauſe it touch 
ed che authozity of Majoꝛs. cc. But the next day they commanded 
Judgment to he ſtald, and that the plaintiſfs ſhould come befoze 
them; by which it {eemeth, they intended to make a compo⸗ 


ſition. | 
Nicholſon verſus Lyne. 


Ction f02 wo2ds, that the plaintiff being a Miniſter, the de: 

fendant ſaid of him, That he had rwo Wives, tu cauſe him to be 
depꝛived: Gpon not guilty, it was found fo2 the plaintiff, Coke 
moved an Arreſt of Judgment, that the woꝛds were not actionable, 
fo2 it is a Spiritual fault; as to call one Heretick,#c. But it 
was an\wered, that fozaſmuch as the plaintiff was a Piniſter, 
This is a Defamation, and cauſe of Oepꝛivation, tf true; yet 
Judgment was given againſt the plaintiff. | 


Pearle werſus Unger. 


—— and declares, That he was poſſeſſed of certain Land 
fo2 years, the defendant in conſideration he had occupied the 
Land, and had paid the Rent to the defendant, viz. Thirty pound 

r annum All the time he had occupied it; he aſſumed to ſave him 
harmieſs fo2 the occupation of the Land always, during the term, 
as well fo2 the years paſſed, as to come; and alledges, that be- 
me the time ofthe pꝛomiſe, viz. Such a day, æc. his Beaſts were 
tanen Damage-feſant, æc. and that the defendant had not ſaved 
him harmleſs of it; and __ not guilty, it was found fo2 the 
plaintiff, and damages aſlefled, Golding moved in Arreſt of Judg⸗ 
ment, Chat here is no conſideration to maintain the Action; fo2 
the conſideration and cauſe of the pꝛomiſe was a thing done be: 
foze, viz. The occupation and payment of the Rent; which being 
_ are no conſiderations foꝛ a thing future, to be done: But it 
was adjudged fo? the plaintiff; fo2 the conſideration, that he was 
in poſſeſſton, and had paidhis Rent, and was to pay his Rent, 18 
luifictent to cauſe the other to defend his poſſeſſion fo2 the time 


paſt, and to come. 
| Richardſon 


* — — — — — 2 
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Richardſon verſus Pricket. 


JDAux Impriſonment. The Plaintiff ſuppoſed the Trelpaſs and 

' falſe :mp2ziſonment to be 10 Dec.29 Eliz. the Defendant pleads, 
That he by vertue of a Warrant of the Shertff,zc. did arreſt and 
impziion him, 2 & 3 die Decemb. Defoe. Abſque hos, That he was 
gullty befo2e 92 after,*c. The Plaintiff ſaid he was guilty ofthe 
Trelpals, tc. after the third day of December, Prout in Narratione ſua 
ſpecificatur. And upon this they were at iſſue, and it was found fo2 
the ]Ilaintiff, And it was ſald, that the iflue was not well jopned; 
foꝛ it is, That he was giulty, cc. after the third day, ec. but laith 
not, and before the Action bꝛought. But it was ruled to be well 
joyned ; fo2 when it is ſaid, he was guilty atter the third day, xc. 
Prout, c. it is to be intended between the third day, and the day 
of the which he counted. And the Plaintiff had Judgment. 


Gorges Caſe. | | 
. n foꝛ theſe wo S, Thou art a cozening Knave 5 thou haſt couzened 


me of Twenty pound at ſuch a place, and ſuch a man of Twenty pound, and 
there is never a Gorge in England; but he is a couzening fellow. Upon not 


guilty it was found foꝛ the Plaintiff ; And it waͤs culed, That the 


Action lteth not, fo2 Wray laid they are too general to bear an Acti⸗ 
on; and a man ĩs to ſuſter no pain oz loſs to2 thoſe woꝛds, if they 
were true. And one Egletons caſe was cited to be adjudged, Thou 
art a couzening Coroner, for thou haſt couzened J. S. of his Lands; no Action 
lieth. And Wray ſald, That in a Writ of Erroz between Warker 
and Middlemore, which doth depend in the Exchequer Chamber, 
Action fo2 theſe woꝛds, Thou art a couzener, for thou hadſt me to Coven- 
try, and didſt couzen me of eighty pound: Judgment was given fo2 
the Plaintiffin the Queens Bench; but it was never moved in 
that Court; fo2 it it had, they would not have given Judgment. 


Nota, Trin. zo. That Judgment was reverſed in the Exchequer 


Chamber. 


Docton derſus Prieſt. 1 


E22 Firmæ. Cpon ſpecial Qerdict it was found, That two 
, Tenants in Common of a Houſe and Land, made partitton 
within the Houſe, ofthe Houſe and Land, by Parol wfthout Deed; 
the queſtton was, it tt were a good partition: And the opinion ot 
the Court was, That a partition between Tenants in Common 
upon the Land, is good without Deed; fo2 it amounts toaLt- 
very in Law ; but it is not ſo between Joyntenants, fo2 they can- 
not make Ltvery one to the other: But Wray ſaid, That apartt- 
tion made by varol of a thing that map pals without Livery, as a 
Leaſe f02 years, is good. But iu this caſe the partition was in 
the Houle, and not on the Land, and it was not found the Land 
was within view; and ſo it cannot amount to a Livery in Law: 
And to2 that cauſe it was adjudged fo2 the Defendant; that the 
2 not good fo2 the Land, fo2 which onely the Action 
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Termmo Paſchæ, Triceſsimo 


1 


(9) 


(IO) 


II) 


(12) 


Knavesburgh's Caſe. 


HE was indicted upon the Statute of 8 Hen.6. which recited the 
Statute to be, If any be of Land or Tenements Manu forti expulſe 
& diſſeiſed in the conjunctive, whereas it ought to be tn the disjunRtive; 
and foꝛ this mfſrecital of the Statute, the Indiament was dil⸗ 
charged, and a preſident was cited in Michaelmas Term laſt, of the 
like judgment fo2 the ſame caule. | 


Tho. Cookſon & Anna Uxor verſus Jo. Caſtline. 


Reſpaſs fo entring upon their Land, Et Herbam ipſorum Tho. & 
Annæ adtunc & ibidem creſcentem meſſuit & ſuccidit, & in fœnam com- 
poſuit & viginti carucatas fœni inde provenient* cæpit & aſportavit. Upon not 
guilty, pleaded, and found fo2 the Plaintiffs. It was alledged in 
Arreſt of Judgment, that the Action doth not lie fo2 Baron & Feme 
of the twenty Loads of Hay taken, æc. fo2 it is a Chattel ſevered 
from the Inheritance and veſted in the Baron; fo2 which the Feme 
ſhall not joyn with him in the Action. But the clear opinion of the 
Conrt was, That they may well joyn; fo2 as they may joyn in 
Treſpaſs De clauſo ſracto, 'and cutting their Graſs ; ſo they may 
jon 2the Pay coming of it: And it was ſo adjudged; and the 
tke Judgment was given this Term, between Wilkes and his 
Wife, againſt Derby. But Wray ſaid, It it were fo2 taking twenty 
Loads of Hay, but ſay not Inde provenient, it is otherwile; fo? it 
— — — ol Haß lying upon the Land befoze, fo2 which they 
n. | 


Harward verſus Furborne. 


EBT bought here fo? irten ſhillings given fo coſts of Suit 

inan inkeriour Court, upon a nonſũit by the Statute of 23 H. 
8. And after Aerdia Godfry and Houghton mobed an Arreſt of Judg- 
ment; foꝛ ſuch à petit ſum, Action iteth not in this Court again 
the Statute of Gloceſter, that no Action ſhall be bzought here fo2 
any ſum under koꝛty ſhillings : But the Court held clearly, That 


 fozaſmuch as the coſfs are even by a latter Statute, they are re- 


coverable by an Action of Debt in this Court; and they gave 
Judgment fo2 the Plaintiff, | 


Smith 2 erſus Haws. 


YOvenant. The caſe upon Demurrer was, William Redman 
Grandfather, Father and Son; the Granfather was ſeiſed 

of Land fn Fee, and deviſed it to the Father koz life, the Re- 
mainder to the Son, and the Þeirs:males of his body, Remafnder 
to the right Heirs of the Deviſoz, and the Heirs males of his 
_ begotten; the Grandfather,and Father die; the Son dieth 
— our ao Pale, havi iſſue Anne; the ſaid Anne takes Hllſ⸗ 
_ andthe Husband an Anne ell the Land to J. Ss. in Fee, and 
Covenant, That they were ſeiſed of a ſufficient and lawkul 
eſtate in Fee-ſimple, And if this was an. Eſtate in Tafl, 02a 
Fee-ſtmple in Anne who was the Heir of the Deviſo2, was the 
queſtion. Godtfry argue d it was an Eſtate-tatl, fo2his intent was 


apparent, 


'- — IT a 
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apparent that his right heir ſhould have an eſtate tail; and it 18 
bete as fully limited as if he had expꝛeſſy limited and appointed 
that he ſhould have an eſfate tail; and his intent being ſo, the Law 
will conſtrue an eſtate tail, his intent not being againſt Law, and 
| cited Huffeys Caſe 37 H. 8. Bro. and 9 H. 6. 25. by Paſton. Coke contra; that 
it is a Fee-ſimple , foꝛ immediately by the death of the H2andfa- 
ther, the remainder doth veſt in the father, as his right heir» and 
veſteth in him as a Fee⸗ſimple, and cannot by matter ſubſequent, 
be converted into an eſtate in tail, and lo it was adjudged. 


Termino Paſchæ 30 Eliz. in Communi Banco. 
Coles Caſe. 


Sſumpſit : And declared that whereas the Defendant was in- (1) 
A debted to J. S. in twenty pound, in conſideration that the 
| Plaintiff at the Defendants requeſt agreed to give his Bond to 
J. S. foꝛ the ſaid Debt, the Oefendant did allume to ſave him harm- 
| leſs , and alledgeth in facto, that he did give his Bond ec. and he 

was ſued upon it, cc. upon non aſſumpſit, tt was found foꝛ the Plain- 
ö tiff; Shuttleworth moved that the Plaintiff had not well declared, 
fo2 that it is not alledged that he gave notice that he had made the 
Bond, and was ſued upon it; but it was adjudged fo2 the Plain- 
tiff, fo2 the Oefendant at his peril ought to take notice of rhe ob- 
| ligation, cc. as in a Bond to ſtand to Award, he is to take notice 
of it. Anderſon ſaid, tf one be obliged to make ſuch aſſurance as 
| J. S. ſhall advile , he ought to take notice of the aſſurance deviſed 
at his peril, becauſe a certain perſon is appointed to do it. But 
if it be ſuch aſſurance as my Council ſhall adviſe, J ought to give 
| noticeofthe aſſurance, fo2 he cannot take notice who is my Coun: 
cil. And fo? the other point, he ought to ſave him harmleſs with- 
out requeſt, viz. by papment of the money oꝛ, tc, 


Termino Paſchæ 30 Eliz. in Camera Scaccaru. 
Edward Seymor werſus Sir Jo. Clifton. 


Rror: The Etro? aſſigned was, fo? that the iſſue was joyned, (2) 
that Jo. Clifton hoc petit quod inquiratur per patriam, & Edwardus Sey- 

mor ſimiliter, but fatth not prædictus; btit inaſmuch as there was no 

other Edward named inthe Reco2d but the Defendant, and ſo can- 

not be intended another perſon , and the woꝛd prædictus is but of 

fo2m, and not of ſubſtance, it is aided by the Statute , and may 

— — and the woꝛd prædict! was put in, and the judgement 


Stranſhams Caſe. 


Oke [alD,1t was adjudged in action of Trover and Converſion, the ( 
converſionts traverſable, fo2 it is the ſubſtance of the Action, 
| and the to2t ſuppoſed in him, and ſo may well be traverſed; fo2 it 
| one finds goods, but doth not convert them, no Action lieth, as 
| the Cale was in a Trover and Converſion of goods, the Defendant 
| faith he took them damage feſant and impoünded thein, abſque hoc 
_ thathe converted them to his uſe, 00 in Leaks Cale it _ adr- 
Z JUINeh 
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judged that the place and time of the converſion are to be ailedged, 
to2 they are material, and foꝛ that they were not alledged, the 
Bill was abated after Uerdicd. 


Coke verſus Barrows. 


| : F02 that the Plaintiff in Aſſumpſit , Declared that where: 
as he was indebted to J. S. in foꝛty ſhillings, the Defendant 
fn conſideration he had delivered fo2ty ſhillings to him, did af. 
{ume to pay it, and to diſcharge him againſt J. S. and alledgeth that 
he had not diſcharged him, but ſufferedhim to be ſued fo2 the fo2ty 
thillings by H. C. Executo? of J S. but doth not alledge that 3.5. 
was dead, but the Court held it good enough, fo2 the Plaintiff 
had directly alledged that he had not diſcharged him, and the other 
matter is but circumſtance. and the judgement was affirmed. 


Termine 


| i on —_ — 


— 
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in Banco Reginæ. 


— 


Inglebath v erſus Johnes, Int. Hill. 30. rot. 500. 


NAP Ction f02 woꝛds : Thou art a Bankrupt Knave, anda Pocky (10 
8 PNG Knave, and let them bear witneſs that ſtand by, and Iwill prove it. 
7 N | The Defendant pleaded that he ſpake the woꝛds at 
69 D. Ii Eſſex, und that at ſuch a place, cc. he had made an 
YA 280 % Acco2d with the Plaintiff fo all Treſpaſſes , Actions 
| and Debates in every place (except in London) and 
had given him ſatisfaction fo2 them , abſque hoc that he ſpoke theſe 
woꝛds in London; the Plaintiff replied that he ſpake the woꝛds w 
fn London prour, &c. abſque hoc that he made ſuch an accoꝛd prout, cc. 
and upon this it was demurred in Law, fo2 it was ſaid the Platn- 
| tiff muſt maintain his Declaration, and is not to traverſe that 
which was but an inducement to the traverſe. Glanvile : the tra- 
verſe taken in the replication is good, fo2 the place where the 
woꝛds are ſpoken is not material; but when the Defendant by his 
lea hath made the place of fpeaking material, there the Plaintiff 
th election to maintain his Declaration, and that the wozds 
were ſpoken there, and joyn Iſſue upon it, 9 may by general 
woꝛds maintain his Declaration, and traverket at which is falſly 
alledged to take from him his Acton, and he is to be received to 
which of the pleas hepleaſeth , and cited 32 Ed. 3. 23. 46 Ed. 3. 30. 
10 Ed. 4. 2. and afterwards it was adjudged fo2 the Plaintift , 
v. Coke x Inſtitutes 282. b. 


Engurſt verſus Browne. 


AX fo2 theſe woꝛds, viz. Thou wert a Suitor to a woman in South- (2) 
wark , and didſt couſen her of her goods, and procured certain falſe wit- 
neſſes to be forged; . And after Uerdidt it was alledged by Daniel in 
Arreſt of Judgment, that the woꝛds are not actionable; toꝛ the 
firſt wozds, Thou didit couſen, &c. have been lately adjudged not 
actionable, And fo? the laſt wozds there is leſs doubt, fo2 it ap- 
peareth not what their teſtimony doth concern, no that the fozge- 
ry of it is to any purpoſe, fo2 it may be of fome ſmall matter 
andthe Court commanded Judgment tobe ſtayed, fo2 Wray ſaid 
they are petit parols ts maintain an Action; 


D 2 Naſh 


— 
— — 


— — 


Naſh verſus Edmunds, Mich. 29, & 30 rot. 261. 


3) F ione Firmæ. AnD declared upon a Leaſe made to him by Five 
[ E. women daughters and heirs of jo. Dover. Upon not gutity,the 
Jury gave a ſpecial Aerdid. The ſatd Dover was lelſed in Fee of 
the Land held in S9ccage , and that he declared to William North 
and others, his Tl to be that J. C. Leſſo2 of the Defendant 
ſhould have his Land, and the laid William North recited the wo2ds 
to him, and asked him if this was and ſhould be his TUlll , and he 
anſwered , that it was. And they {urther finde that the (aid North 
in the life of Dover, and fo2 his own remembꝛance, and without 
the appointment of Dover watt the ſaid Til, and atterwards Do. 
ver died; and if this were a good will, being ſpoken with ſuch di- 
rect woꝛds, and being wait in his life by the witneſs fo2 his own re⸗ 
membꝛance, and without the appointment of Dover, was the que- 
ſtion; and all the Juſtices (who thewed their opinions ſeriatim) held 
it to be a void Devilſe, becaule the CAlill was not wat by the com: - 
mandment ofthe Devilo? oꝛ by his conſent, but ot the pexlon pꝛe⸗ 
ſent, of his own head; but if he had watt it without the Devito!s 
conſent , and afterwards had read it to him, and he had agreed to 
it, this had been as good as if wꝛitten by his appointment, as 
Brownes Caſe, Dy. 73. And it in the panctpal Cale it ſhould be a good 
TUill, it would be a great miſchief ; fo2 then if one ſhould ſay to a- 
nother when he is in health, J deviſe ſuch Land to J.s. and he af- 
terwards watteth it in the life of the party, but he neverhears of 
it afterwards noꝛ agreeth to it; it this ſhould be a good TUtll, it 
were not reaſonable ; fo2 perhaps he had afterwards altered his 
intention: and judgement was given aͤccozdingly. Nota, Ro. Snagg 
who argued in this Cale, ſaid it was ruled in Chancery in Sir Rich- 
ard Pexalls Caſe , when he deviſed certain Land to his wife fo2 lite, 
and commanded it to be witten, and it was witten, and a pꝛoviſo 
added by the waiter , that ir ſhe married, that the Deviſe ſhould be 
void; and thts being read to him, he ſatd the p2zoviſo was no part 
ot his TUtill, but fo2 the reſidue it ſhould ſtand, and he died befoze 
the Cclill was altered, and the p2oviſo was adjudged to be void, 
and the reſt or his Wil did ſtand good. 


William Collins verſus Edward Vaughan. 


(4) Nkozmation to2 the Queen and himſelf againſt the Defendant , 
| Uicar of the Church ofEngliſcombz fn Com Somerſett, fo? that ab- 
ſentavit ſe, und hãd not been reſident by the ſpace of a whole month 
together; and after Uerdict walmſly moved in Arreſt of Judge- 
ment, that the Inkoꝛmatlon was inſufficient,fo2 the Statute ts,if 
he abſents himſelf voluntarie, which is not alledged , fo2 if he be ab: 
ſent by compulſion o2 reſtraint , it is out of the Statute ; and ok 
that opinton was the whole Court, that the wozd Voluncarie is of 

foꝛce, and muſt be in of neceſſity. | 


Morgans Caſe. 


_ (5) FE or ta reverſe an Dutlary upon an Attainder of Tho Morgan his 
father, whoſe ſon and heir he is, who was Attainted and hang d 

£02 the murther of one Turbervile, Coke aſſigned the Erro2 in the os 

dictment, 


—— — — — — 


ELIZABETH , in Reginæ Banco, 


dictment, to2 that the ſaid 1. M. was Endicted in the County of 
Somerſet , that whereas the laid Th. Morgan nuper de D. in Com. Dorſet 
gen. apud W. in comitar' prædict ſuch a Day diꝭ ſtrike and killed the ſaid 
Turbervile; and the exception was, the ſtroak and death was at W. 
in Com. prædictꝰ, and that ſhall be intended in Com Dorſet which was 
laſt mentioned, and then the Endictinent in Com' Somerſer ig meer- 
ly vo1d,f02 Somerſer is not named tn the body of the Cuaitment, but 
in the Yargent; and ot that opinion was. the Court, vut they 


— 


— —— — 


would reſpite the giving ot judgement, unttil the atroꝛny General 


was acquainted with it, V. 18 Ed. 2. brief 828. 
Marſhal v erſus Hobſon. 


E ofa Judgement after Aer dict in the City of York : two Er⸗ 
roꝛs aſſigned. I. The Plaintiff bought a Fozmedon by 
Bill, and declared there accoꝛding to the cuſtome, and fo2 that 
the Land was Freehold, which is not recoverable but by TUlait in 
any Court, theretoꝛe being by Bill, it was erroneous; and God- 
frey ſald, in any Court where Land ts to be recovered, he ſhall have 
a (Ut Cloſe d any other UWI2it ; andſhall declare accoꝛd ng to his 
Cale and the nature of the Suit, Fitz. Nat. Br. f. 26 H. 6. Error 28. 14 H.4. 
34. Second Erroꝛ, the judgement was that the Defendant ear ſine 
die, whereas it ought to be that thePlatntift ſhall take nothing by 
his Bill; and it was held an apparent Erroꝛ, fo2 ſuch judge- 
ment ſhall not be given but where the Queen ts Plaintiff,agamſt 
whom nojudgement ſhallbe given; oꝛ where the judgement is fi- 
nall, that the Defendant ſhail hold it a toute jours. | 


Pell verſus Pell. 


Te upon an Obligation of an hundꝛed Markes: The conditt: 


on was, ik he pay fifty pottind the Bond ſhall be void; the 
Octendant pleads tender at the day, and none was there to re- 
ceive it, and upon this they were at Iſſue; and afterward the De⸗ 
fendant pleads that puis le darraine continuance, this hundzed Marks 
were Attached in his hands in London, at the Suite of, ct. Gawdy 
Ser jeant, fatd the plea was not good; f02 an Attachment cannot be 
pending a Suit in this Court; alſo he pleads, the fifty pound was 
tendꝛed, and ſo the hundꝛed Mark s were not due, and the Attach- 


ment cannot be of the hundꝛed Marks; and this is no ſuch plea 


as can be pleaded puis le darraine continuance, fo2 this arifeth by the 
Defendants own act , and may be tntended to be by covin ; and 
the Court was in doubt foꝛ the firſt-point , and commanded that 
pꝛeſidents be ſearched , if any ſuch Attachment had been allowed 
pending a Suite here, oꝛ in the Common Bench; but they held 
that the Attachment of the hundzed Marks (if Attachable) was 


well enough, fo2 it is always to be demanded in that manner, and 


It is accozding to the obligation. And to the third, they held it 
may be well pleaded puis le darraine continuance, fo it goeth in bar at 
another day; Dalfon ſhewed a pꝛeſident in the Common — , 
Mich. 12, & 13 Eliz. 184. Such attachment was made pending the 
— — -=_ the laſt continuance , but afterwards the parties 


Lacy 


— ————— 


(14) 


(15) 
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(8) 


(9) 


(10) 


Lacy verſus Smith. 


 Ction ſur trover: and declareth as Adminiſfrato? to J. S and that 
A Adminiſtration was granted tg him by A. E. official to the Bi 
chop of Pecerburgh', and ſheweth not that he was D2dinary of the 


place, 92 that the granting of Adminiſtration did belong to him; 


and this matter after Uervict was alledged in Arreſt of Judge-- 
ment : but becauſe divers pꝛeſidents were lo, and that ſuch Oecla⸗ 
tions had been allowed, the Court did give Judgment fo2 the 


laintiff, Es 
Stubbs verſus Rightwile, Trin. 28. rot. 407. 


TI againſt the Defendant as Executo2 of J. S. he pleads that 
he had taken Letters of Adminiſtration , Judgment of the 
Tait; #c. the Plaintiff replieth that the Defendant Adminiftred 
de ſon tort, and atter took Letters of Adminiſtration, Judgement, cc. 
and upon this it was demurre d. Godfrey foꝛ the Defendant argu⸗ 
ed, that now the name of Executor fs lawfully changed betoꝛe the 
Action bꝛought, and therefoze is to be ſued. by his new ename as 
Adminiſtratoz, 9 Ed. 4. 33. 21 H. 6. 5. 18 H. 6. 29. 13 H. 4. executors 118. 
Coke contra, fo when by his toꝛtious Adminiſtration he hath given 
advantage to be ſued as Executo2, he cannot by his own ad purge 
this torr and cauſe the Plaintiff to fue him by another name, but 
the Plaintiff hath election to ſue him one way o2 other, fo2 he ſhall 
take no advantage of his own ort. As if one in Execution Ef: 
capes, and is taken again by the Gaoler , he ſhall not have an au- 
dita querela; anD it will be a miſchief it the JPlantiff ſhall be compel: 
led to ſue him as Adminiſtratoꝛ, toꝛ it may be that whilſt he admt- 
niſtred ol his own w2ong, he walted the goods; and ik he be onely 
ſued as Adminiftratoz , he ſhall onely be charged ofthe goods that 
came to his hands ſince Adminiſtration, 12 R. 2. Adminiſtrators 21. 
and it was afterwards adjudged that the Wat was good,and that 
the Defendant reſpondra ouſter : Nota, if Judgement be given againſt 
an Executoꝛ upon demurrer, and Execution be awarded, the She- 
rtif cannot return nulla habet bona teſtatoris, blit is to return a devaſta- 
vit, ag tf it had been found againſt the Executoꝛ by Uerdict ; fo2 per 
Curiam he hath charged himſelf by his own Þlea. 


Melwich verſus Luther & Uxorem, Hill. 30. rot. 344. 


E Jectione firmz: And declareth of a Leaſe made to him by Jo. Mel. 
LL wich fo2 twenty one years ot thꝛee Meſſuages and one Cottage 
in Eaſtworth, and Upon not rice PIEADED, a ſpecial Aer dict was gi⸗ 
ven, that the Cenements ot which the Ejeament was luppoled and 
divers other Tenements in kaſtworth akoꝛeſald, were time out of 
— A EC, until the firſt day of January 37 H. 8. parcel of the Man⸗ 
no? of Boveridge in the County of Dorſet, of which Mannoꝛ King H. 8. 
was lelſed in Fee; and that the Tenements of pwhich, ct. and the 
other Tenements in Eaſtworth were parcel of the cuſtomary Tene⸗ 
ments of the laid Mannoꝛ, and demiled and demiſable by Copy of 
Court-Roll, by the Lowd o2 his Steward, to any perſon fo2 lite o: 
ll bes, in poſſeſſion oꝛ reverſion, at the will of the 02d,acco:ding to 
the cuſtome of the ſald at 2 and at the ſame time one — 

El- 


— 
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Melwich widow was a Coppholder of the Cenements ot which, cc. 
foꝛ her lite; and that upon the raid ürſt day of January 37 H. 8. che lard 
King by his Letters Patents did grant to Jo.Ogden C19; the Tene- 
ments of which, cc. and the other Tenements in Eaſtworthzand find 
further that the ſaid Jo. Ogden at the ſame time was leiſed of a 
Mannoꝛ called Harbridge in the County ot Sourhampton, and being ſo 
ſeiſedof the ſaid Mannoꝛ ot Harb. and of the Tenements of which, 
cc. and of the other Tenements in Eaſtw. at the Court ot his Man⸗ 
no?2 of Har. held 12 Juni 7 Ed. 6. did grant by Copy the Tenements 
of which, ec. to one Ro. Melwich , and to the faid Jo. Melwich, to have 
fo2 their lives ſucceſſive after the death of the laid Alice, accozding 
to the cuſtome, cc. and that this grant was upon the iurrender of 
Henry Dowling and Ri. Dowling of a Copy in reverſion of the ſaid Te- 
nements, and they were admitted Tenants in revertion, and find 
that Alice died, and after Ro. Melwich entred and died, and that the 


ſaid Jo. Ogden Enfeoffed of the ſaid Tenements of which, #c. one 


Morgan Polden , who thereof Enfeofted William Conſtantine , and after 
the laid Jo. Melwich entred and made a Leale to the Plaintiff , and 
the Defendants as ſervants to the laid William Conſtantine , and by 
his command Cjected him; and ſi ſuper cotam materiam, &c. and the cate 
was argued this Term by Harris fo2 the Platntiff, and by Ewens fo2 
the Defendant ; and it was afterward adjudged fo2 the Plaintiff; 
fo2 the Juſtices ſaid, although the Tenements are divided from the 
reſidue of the anno? , yet the cuſtome rematneth, and they con- 
tinue Copyholders paying their ſervices and duties, cc. And he 
which hath the Freehold of them may keep a Court in any place, 
and it is not pꝛoperly a Court Baron, but às a Court ofSurvey, at 
which Copyholds may be well granted , and the Lo2d oz his 
Steward may grant Copies out of Court aſwell as in Court, 2 Ed. 
6. Brooks. And aſurrenderbeing taken, and a new Copy granted, 
is good in whatſoever place it be done; and it was ſaid, it the Co- 
pyholders die, yet he which hath the Freehold may grant them by 
opy again; and that it was ſo held inthe Lo2d Chancellor Hattons 
Caſe; and if they be Copyholders of inheritance, they may com⸗ 
pell him that hath the Freehold to accept ſurrenders and make 
new admittances, #c. Nora, here nothing was ſpoken of the Leaſe 
fo2 years,!f it were a foꝛfeiture oꝛ not, no cuſtame being found ta 
maintain it. Nota, A TUait of Erroꝛ was bzought ofthis judgement 
in the Exchequer-Chamber , and the Erroꝛ aſſigned in the matter 
of Law, but no judgement given, fo2 the 1 — compounded and 
agreed with the Plaintiff in the zit of Erroꝛ, and he had the 
Land, as Ewens who was oft his Councel told me; fo? he ſaid that 
all the Juſtices and Barons in the Exchequer Chamber did hold 
clearly that it was a void Gꝛant by Copy; fo2 being divided from 
the Mannoꝛ, the cuſtome to demiſe them is altogether gone and 
deſfroyed, ſo as the eſtates fo2 life which were in eſſe at the time 
ok the alienation of the Freehold of them and ſeverance of them, 
being now determined by ſurrender , o2 otherwiſe, no new Copy 
can be made ; yet the altenation of the Freehold of them doth 
not deſtroy the eſtates of the Copyholders then in eſſe , but they 
thall hold them during their eſtates paying their ſervices, ec. but 
no new eſtates may be afterward granted by Copy, V. 4 Co. 26. 
this Caſe V. Mich. 37, & 38. placito 61. * 


Cæſar 
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(12) 


(13) 


(14) 


Czlar verſus Stone. 


Rror to reverſe an Dutlary : the Erroꝛ aſſigned was, that in 
E the lit ot Exigent no place was mentioned where the She: 
rtf was to have the body; ſo that the Sheriff cannot know into 
what Court to bꝛing the body; and foꝛ this cauſe the Judgement 


was reverſed, 33 Ed. 3. Breife 918. 27 H. 6. 2. 
Peterſon's Caſe. 


Ebt upon a Bond: The Defendant pleaded the Statute of 
Uſury in bar, that there was an agreement between the 

Platntiff and him, that the Plaintiff ſhould deliver to htm wares 
of the value of twenty pounds, aud that the Defendant ſhould 
pay fo2 the ſame within ſix months thirty four pounds; upon which 
they were at Jſſue , and found againit the Defendant ; Daniel mo. 
ved in Arreſt of Judgement, that it not being alledged that the ob- 
ligation was made to2 the payment of this money, it was no Plea 
02 Iſſue. Sed non allocatur, f02heſhall not take advantage of his 
own miſpleading, and judgement was given fo? the Platnttff, 


William Griffith werſzs Ro. Apprice. 


2 of a Judgement in ejectione firmæ in the County of Denbigh 
befo2e the Juſtices there; and the Erro2 was apparent: toꝛ the 
Wait did bear date 16 April 28 Eliz. and the Ejectment was ſuppoſed 
27 Aprilis 28 Eliz. and (0 Lannot be defended ; but Winter ſatd that by 
the Statute of zs H.8. judgements given in perſonal action in 
Wales ſhall be reverſed there, and this is a perſonal action; Egerton 
Sollicitor contra; fo? this Action doth ſound in the — t the Sta⸗ 
tute did not intend that titles ſhould come in queſtion befo2e the 
Councel of the Marches, and the Statute is in the affirmative, 
and therefo2e doth not take away the power at the Common Law; 
and although he may ſue there by the Statute , yet he map ſtte 
here ik he will, as he might befoze; and afterwards it was ad- 
— — this Court had jurisdidion, and the judgement was 


Elred verſus Waſs. 


Rror ta reverſe an Dutlary in Debt: Coke aſſigned the Erroꝛs. 
I. The Defendant inthe oꝛiginal was named Elred accoꝛding 
tohts true name, and in the meanpzoceſs , viz. the Capias, he was 
named Eldred, and ſors erroneous, to2if there be any difference by 
omiſſion, addition, oꝛ interpoſitton of any letter between the ongi⸗ 
nal and judicial pꝛoces, it is erroneous , Tr. 26 Eliz. Outlaty rever- 
(ed upon a difference „ Viz, Walwyn & Walweyn. 2 R. 3. 13. Sein. John & 
Saint- John; ſo in Fiſhers Caſe Vork fog Verk. 2. Exroꝛ, which was Erro2 
In fait that the alias capias was returned by one Felton, whereas he was 
then removed from his office, and Townſend was Sheriff; to which 
they had pleaded in milo eſt erratum, and ſo the Court ſhall intend it 
tobe true; and this he ſald was a dead fault , and fo: theſe Erro2s 
the Judgement was reverſed, 


News 
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News Caſe. 


Rror upon a Judgment given in Debt upon an Obligation, in 
E the Court of Havering in Eſſex. The condition of the Dbltgatt- 


on was, fo2 the payment of twenty pound to the Plaintiff at his 


Houſe at & in kent; the Defendant pleaded payment at the day, 
EC, Secundum formam & effectum indorſamenti prædict. Error aſſigned 
was, That the iſſue was tried at Havering, and not at S. in Kent; 
but it was ſald, that this 1s no CN: to2 when a thing iſſuable 18 
alledged, and no place, this ſhall be. 


time, and not to the place; fo2the place is not material, payment 
being made to the Obligee himlelt: And it doth not appear, but 
S. in Kent may be within the juriſdiction of Havering ; to2. it is not 
ſatd in the County of Kent, but at's. in kent; aud there may be ſuch 
a place called Kent in Havering, und afterward Mich. 30 & 31. the 


judgment was affirmed. 
Leat verſus Jenning. 


EA of a Judgment in an inkerioꝛ Court. and the Erroꝛ affign: 
ed was, that the Diſtrels was awarded returuahle at tho nẽ vt 
Court, after the lerving or the Pꝛotes; and every return is to 
be at a day certain; and it may be the Pꝛoces ſhall not be ſerved 


within a year, and the Defendant is to habe day at every Court, 


otherwiſe the Pꝛoces ts diſcontinued, 9 Elz. Dyer 262. And atter⸗ 
wards fo? this cauſe the Judgment was reverlen. We 


Dinſlows Cale. 


HE was indicted upon the Statute of ; Eliz. fo2 Perjury, and 
the Jndictment was, that Taco per ſe ſacro Evangelio falſo depoſuit, 
but it was not direcly alledged,that he was ſworn, and the India⸗ 
ment was diſcharged; fo2 the Juſtices ſatd, When ſuch heinous 
. crime is objected againſt one, it ought to be fully alledged, other- 
wile it is not good. 


George Lovegrove verſus Inocke. 


Rohibition. The Suit in the Spiritual Court was againſt the 
Platntiff, by the name of Gregory Lovegrove, as appeareth by 
theLibel (which in truth) was a w2ong name; yet fo? this vari⸗ 
— 2 the Pꝛohibition and the Libel, the Pꝛohibition was 
1 o 


Meggot verſus Broughton. 


Eier upon a Judgment given in this Court this Term; and 

the Erroꝛ aſſigned was, that in an Alſumpfit againſt two, mean 

between the Aerdict and the Judgment, one ok them dies, and not- 

ulthſtanding Judgment was given; and uponthis it was demur⸗ 

red, Ik Erro2 lieth here; fo2 it was laid, That this Court can⸗ 

not reverle their own judgment, * [t be foꝛ Erro2 in Pro 
is fa 


tried where the action 1s 
bꝛought; and the woꝛds Secundum formam, &c. refer onely tu the 


(15) 


(16) 


(17) 


(18) 


(19) 
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and not fo2 Erroꝛ in fait: But it was ſaid on the other part, that 
in Gourneys caſe, where an Inłant appeared by Attozney, whereas 
he was to appear by Suardian, and Recovery was had, and Er⸗ 
roꝛ bzought here, and foꝛ this Erroꝛ in fait, Judgment was rever. 
led. And it was afterwards adjudged, That the Writ of Erroz 
was well bzought here; fo2 the death, ec. was by the ac ol God, 
and a thing that did not lietntheir Cogniſance : And it was clear; 
Ip agreed, that the death ol one of the parties did abate the Writ, 
and the Judgment was reverſed, 


Foſter verſus Walter, 


(20) Jectione Firmæ. The caſe was, Richard Wager, 6 Edw. 6. did Deviſe 
a Meſſuage to A. his wife foꝛ like, Remainder to his ſon in 
tail ; and ik he dieth without iſſue, 02 beunthaifty, that it ſhallre, 
main to the Maſter and Wardens of the Yyſtery of Cordwayner, 
London; whereas they were incoꝛpoꝛated by the name of Maſter, 
TUarden, and Commonalty,#c. The queſtton was, it by reaſon 
of this Miſnoſmer of the Coꝛporation, the Deviſe was void. And 
it was argued by Daniel, that it „ by Cooper, contra: But the 
Jufkices held the Deviſe good; koꝛ by Jntendment the Deviſo! 
had not councel there, noꝛ had Cogniſance of their name; any 
being known uſually by that name, there is a ſufficient Jntend: 
ment what Cozporationhe doth intend ſhall have it. | 


Eaſt and Wilſon, 


Tie were indicted upon the Statute of 8 H. 6. fo2 fo2cible En, 
(21) tries. and the Statute was recited to be made at Weil 
—— not in what County , and the Indiament was dil 
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Scovel werſus Cabell. Cujus principium antea. 
Hill. 31. Plac. 1 3. | 


be Caſe was argued by Coke fog the Plaintiff, and (1) 

| Y Gawdy Serjeant fo2 the Detendant. Coke argued, | 

| That by the pꝛemiſtes the parties to whom,and the 

* n Land demiſed, being expꝛeſſed; and in the Habendum 

e the eſtate being limited, as the office of the Haben- 

Sx = dum is, the Proviſo that cometh atterwards ſhall not 
avoid it: foꝛ it is repugnant and vold, as 21 H. 7. 

Leaſe fo2 two years, Proviſo, he ſhall not occupy it fo2 one year, 

is void. 6 Rich. 2. Q. Juris, Clamat. 20. Leaſe fo2 years, Proviſo, he 

ſhall not take the p2ofits : And in this caſe,the Leſſoꝛ was Tenant 

in tail, and he maketh this Leaſe, as by Law he may ; and he 

cannot make it to have to one fo2 life, the Remainder to another 

fo2 lite, æc. And to make. Conſtruction that ft ſhall be to one fo2 

life, the Remainder to another fo2 life, will deſfroy the Leale. 

And afterwards it was adjudged fo2 the Þlaintiff, that it is a 

Joynt eſtate,and the proviſo thall not ſever it. 


Hellicote verſus Taylboys. \ 


L Rror of a Judgment in the Court of Barnſtable. The Exroꝛ al- (2 
ſigned was, That the Pla#ntiff counts that he and the De⸗ 
fendant did account together of divers reckonings, and he was 
found in Arrearages ten pound two fhtilings thꝛee pence; which 
he aſſumed to pay. And upon Non — it was found, that he 
aſſumed to pay ſo much ashe was found in Arrearages of account, 
which was ſeven pound two ſhilllings thꝛee pence, and that he al- 
ſumed to pay ſo much as was contained in ſuch a Bill, in which 
he was indebted to him, which did amount to thꝛee pounds; ſo 
all that he aſſumed to pay „Was ten pound two ſhitlings thee 
pence 2: And the Plaintiff had Judgment. Erro2 dzonght, and 
this Erro2 was —— but the Court delivered no opinton; but 


fo2 another mamfelt Erro2 in the Recoꝛd, via. The ent was 
— where it ought to have been in Miſcricordia, the Judgment 
reverſed. | | 


P 2 Brirket 
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Bricket & alii. | | 


5 De Thdictment was, that R. B. and the other, c. Coram J. S. & | 
(3) 1932 duo Juſticiariis Dominæ Reginæ, &c. And that the Exception 
was, Chat it ſhould be duobus, and as it is, it is falſe Latin, and 
without ſence ; and ik it be not falſe Latin, this cannot be reterren |} 
to thoſe named befoze, which are named inthe Ablative caſe, But 
the Court held it well enough; fo2 the Indictment ſhall not be 
overthzown fo2 falſe Latine, it by any intendment it can be good: 
Aud although here is falſe Latin, pet it may be well enough in⸗ 
tended in the meaning. 2. Exception, Bricket and the others are 
named of Nuneaton in the County of W. and the Indictment being 
fo2 Riot, that they aſſembled themſelves at Artelborough in the 
Pariſh of Nuneacon afo2eſatd, and ſaith not in what County Artel. 
borough fs; fo2 it was ſaid, that Artelborough may be in the Partſh 
of N. and pet in another —_ , but the Court held 1t well 
enough: Fo2 it appeareth not, that Artelborough ts a Town, but 
it may be a place known by ſuch a name in the Pariſh of Nuneaton, 
and being named in the Pariſh of N. it ſhall be intended to be in 


the ſame County. 


Truſſel verſus Aſton. 


(4) DF BT upon Dbligatiou ; the Oefendant pleaded the Statute 
of 23 H. 6. and would avoid the Obligation, that he being in 
Execution, and the Plaintiff being under Sheriff, he took this 
Bond, and let him at large; and it was demurred in Law, be: 
cauſe the Defendant did miſrecite the Statute, in that he did re- 
cite, That if any Sheriff aur ejus Officiarii, where it ſhould be alii 
Officiarii : And the Statute ſpeaketh not onely of the Sheriff and 
vs Miniſters, but of other Officers. And Coke laid, ſo is the 
urliament Roll; and ſo it was adjudged in one Herris caſe. And 
of this opinion was the Court; but they gave day to the parties 
to compound, and in the meantime ſhould ſtay Judgment, 


Roſs verſus Morris; Paſ. 30 Eliz. Rot. 196. 


(5) * — The Defendant avows as ſervant to Jerome Weſton 
| XY Eſquire : The caſe upon Demurrer was, One Gomerly was 
leiſed of the Mannoz of Nayland, and by Deed 25 Ed. 3. gave it 

to the £02D Henry Serope, and to the heirs of his body, who died 

ſetſed, and ſo continued by divers diſcents, until 44.7. and then 

Thomas L92d Scrope ſuffered a Common Recovery, which was to 

the uſe of him and his heirs; and retakes an eſtate of the Feoffees - | 

to him and his heirs; and having iſſue Ralph and Jeffery, and th⸗ee 
Daughters, dieth. Ralph maketh a Feoffment to the uſe of him- | 

ſelf and his heirs, and 7 Hen.8. deviſeth it to Jeffery fo2 life, and | 

after Ad uſum Rectorum hæredum in perpetuum, ſecundum antiquas eyidentias | 

inde factas, and Dieth ſeiſed of this uſe, and of the uſe in divers 

other Yannozs in Fee. Sir William Danby marrieth with one ot 

the daughters, and afterward Jeffery dieth without iſſue : Sir 
William Danby und his wife, and the other ſiffers (being alſo mar- 

ried) being ſeiſed of theſe uſes, make partition, and allot the uſe 

of this Maͤnnoꝛ to Str William Danby and his wife, and the heirs - 

the 
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the wife ; and the other ules of the other Yannozs to the other 
two daughters : And atterward Sir William Danby and his wife 
dle, Sir Thomss Danby their heir enters, and inkeofled Welton. Upon 
this caſe the points were two. I. It it was an Eſtate in Tail, oꝛ 
Fee in the daughters, which were ſiſters to the Oeviſo2, and 
iſſues of the body of 1homas, the Father ok the Deviſoz. 2. It 
this Partition be votd o2 voidable, Godiry, Coke, and Cooper, At- 
gued to2 the Plaintiff, That it was an Eſtate in Fee in Jeffery, and 
io in the daughters fo2 the words of the Will being Ad uſum 
Rectorum hæredum ſecundum antiquas evidentias inde præantea fait, it 19 
incertain what evidences he intends; fo2 th2ee evidences were 
mentioned, vz. The Eſtate in Tail, 25 Edw. 3. 2. The Recovery. 
3. The Deed ok Feottment ; and it appeareth not, which of them 
he intendeth; allo it appeareth not, whether he intended the 
heirs of the Lo2d scrope, 92 the heirs of Gomerly ; fo2 by the firſt 
evidence, the Remainder is limited to the right heirs or Gomerly; 
and fo2 this incertainty all was void: But admitting it ſhall be 
conſtrued an Eſtate in Catl,acco2ding to the evidence of 25 Edw. 3. 
pet it is onely au Eſtate in Tail in Jeffery, fo2 he ts the firſt perſon 
that takes it, and hath it as a purchaſer; and when he dieth with- 
out iſſue, the Eſtate Tail is ſpent, and none canhave it as heir 
to him. The ſecond point, They held the Partition utterly void; 
toꝛ it being of one uſe in Tail, and another uſe in Fee, and ſo not 
equal ; and being made between husbands any wives, ig void, 
Johnſon, Atkinſon, anD Egerton Sollicitoꝛ, contra. That the CMili is 
certain enough, and the ancient evidence can be conſtrued onely 
of that of 25 Edw. 3. Foꝛ the other are but new evidences; and it 
is helped by the Averment, That the Lozd Scrope Had no other an- 
cient evidences of this Land; and therefoze the Mill ſhall refer 
to it, and ſhall not be expounded to another ſence,thenas the eſtate 
is there limited: And then, though the firſt effec and eſſence veſt- 
eth in Jeffery, yet he taking it by Itmitattgn, he taketh it as heir of 
the body of the Lo2d Scrope, and this per formam doni, and then the 
daughters ſhall have it ſo likewiſe ; fo2 they alt claim by one gitt. 
2. Theyheld the Partition good foz there was Quid pro quo, nd 
ſo onely voidable. But all the Juſtices reſolved to give Judge⸗ 
ment fo2 the Plaintiff (Leſſee of Weſton) that this is no Eſtate⸗ 
tail, but a Fee-fimple in the daughters; fo2 no eſtate is created 
by the TUlill, fo2 the incertainty of the perſons and evidences al- 
ſo, and the intent is to be taken in al; and the Court held, 
thathis intent was, That it ſhould go tohis heirs generally, ac- 
coꝛding to the courſe of the Common Law; fo2 divers evidences 
ate ſhewn in the pleading ; And it is hard fo2 a man in extremity 
to remember them, eſpecially that which was made 25 Edw. 3. 
Bllt fo the ſecond matter, if it be an Eſtate⸗tail, if it ſhall imme 
to the daughters, as 2 Edw.ʒ. 1. 02 be extind upon the death of Jefſer 

without iſſue, who was the firſt Purchaſer,acco2ding to the optnit- 
on tn Griſwolds caſe, Dyer fot. They fatd they were of divers opint⸗ 
ons, but to? the pzincipal matter they gave Judgment fo? the 


Plaintiff, 


Cleatwalks 


to Ter. Michaelis, Triceſsimo & triceſsimo primo 


Clearywalk verſus Conſtable. 


(6) Reſpaſs: Fo2 taking of Twenty ſeven pound of white TUoo! 
at his houſe in St, Johns-Green in Colcheſter. The Defendant; 
pleaded, That the Town of Colcheſter is an ancient Bozough, and 
within the laid Bozough there is, and time out of minde, #c. 
there hath been a cuſtom, That it ſhall be {lawful to any Burgeſs 
of the ſaiv Bo2ough, to ſeile all goods bought and {old within 
the lald Bo2ough, to any alien, by analien, to the uſe of the Queen; 
and ſuch Burgeſs that finds and ſeiſeth them, and alleadgeth, 
that at the time, cc. he was a Burgeſs there, cc. and that befoze 
the time of taking, cc. the Plaintiff being an alien, bought the 
aid Twenty ſeven pound of Tool of J. L. another alien; and the 
Plaintiff being then a Burgeſs, ſeiſed the ſaid Wool, as things 
toꝛteited to the uſe of the Queen, and to MS own tiſe,and demands 
Judgment $i actio, dc. And upon this a Demurrer in Law. White 
fo2 the Plaintiff, That the lea was not good; fo? the pꝛeſcrip⸗ 
tion was not well alledged, That it ſhould be lawtul ; and doth 
not alledge a uſe in facto, to leiſe; fo2 there can be no pꝛeſcription 
92 uſe, except ſometimes it is put inure, 38 H. 6. 16. b. 34 H. 6. 15. 
4 & 5 Phil. & Mar. Dyer 152. Hunts caſe. 2. Þe pꝛeſcribeth to ſeiie 
= 08Ds,tCc. = alledgeth not to whatule o2 purpoſe ; as fo2 
ofenure, Toll, o2 Cuſtom , 222 other intent, 37 H. 6.7. 
21 Hen. 7. 16. 8 Rich. 2. Grants roy, The cauſe ought always to be 
ſhewu of the Seiſure. And fo2 this cauſe pꝛincipally the Court 
was clearly of 2 2 the Plea was ill; and it no cauſe 
be ſhewn in four dayes to the contrary, Judgment ſhall be entered 
fo2 the Plaintiff. ' 


Jo. Thirkettle- verſus Reeve and Edward Tye, and 
Mary his Wife, Trin. 29 Eliz. Rot. 


(7) Ebt upon two Obligations, each of them of twenty pound 
- againſt Reeve, Erecuto? of Rob. Thirkettle, and Edward Tye und 
Mary his wife, Executoꝛs of the ſaid Rob. Thirkettle, and declared 
upon two ſeveral Obligations, made 14 Jaly, 23 Eliz. The De- 
fendant Reeve pleads, Nunques Executor ne unques adminiſter come Execu- 
cor: Andupou this they were at iſſue ; the other Defendants, Fd. 
Tye and Mary his wife, demand Oyer of the Obligations, and of 
the conditions: The condition of one was, _— whereas Agnes 
the Yother of the Teſtato2 had deviſed to the Plaintiff fo2ty 
pound, upon condition tobe perfo2med bythe Plaintiff, if the ſaid 
Robert pay it to him after the pertozmance of the condition, and 
within one year after the death of Agnes; that then, ec. and the 
condition of the other Obligation was, it he pay ten pound after 
the pertonnante of the condition, and within two years after the 
death of Agnes, that then, cc. the Defendants plead, that the ſaid 
Agnes, 13 July, 23 Eliz, made her Till, and deviſed the ſaid foꝛty 
ound to the Plaintiff, upon condition in the ſafd Till, that he 
all releaſe to the ſaid R. I. all Actions, #c. except the ſaid foꝛty 
pound deviſed to him: And they alledge in facto, that the ſaid R. T. 
required him to make the ſaid Releaſe, and that he refuſed to 
make tt, c. and alledges the death of the ſaid Agnes, 1 Aug. 27 Eliz. 
(Nom, the Declaration in this action, was Mich 27 & 28 — 
within 
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within two years after the death of Agnes) The Plaintiff ſaid, he 
was not required to make the Keleale; and upon this they were 
at iſſue; and alto being at iſlue, it Reeve were Executoꝛ; it was 
found that Reeve was not Executoꝛ, and that the Plaintiff was 
not required to make a Releaſe. And it was atterwards alledged 
in Arreſt of Judgment, that the Plaintiff had bzought his action up: 
on two Dbligations,whereas one was not due, to2 it was brought 
within two years after the death of Agnes, and damages being 
given fo2 both intirely, and he had no cauſe to recover upon one; 
he can recover no part: But the Court held, that this is but the 
Allegation of the Defendant ; and it appeareth not, if Agnes then 
Died 02 not, and the Defendant hath not reſted upon it, but piead⸗ 
ed another plea, viz. A requeſt to make a Releaſe, which is a col- 
lateral matter, and tiſſue taken upon it, and fo had relinquiſhed 
the other matter: and Judgment was given fo2 the Plaintiff. 
Nota, That afterwards the Defendant upon this, bꝛought a Writ 
of Erro? in the Exchequer Chamber; and this was aſſigned fo2 
Erro2 ; And another Erro2 was afltgned, that the Pſatntiff had 
ſued one as Executoꝛ joyntly with the true Executoꝛ, which was 
not Executoꝛ, and ſo had failed in his ſuit: But all the Juſtices 
held neither of them to be Erroꝛs. Fo2 to the naming one Exe⸗ 
cuto2 which was not, this is not in abatement ofthe Bill oꝛ Writ, 
but — * that he ſhall be barred againſt him: And it will be ã 
great miſchief when divers are made Exccutoꝛs, and one refuſeth, 
if the naming of him ſhould abate the Writ. And to the other 
matter, they held it no Erroꝛ; foꝛ it was onely a matter alledged 
by the Dekendants, and it appeareth not, whether it be true oz 


falſe ; and it is wa ved by the iſlte, And thereupon they all reſolved 


the Judgment to be affirmed, 


Elizabeth Mornington verſus Try & alios. 


138 Firmæ. Upon not guilty pleaded, it was found, that 
the Abbot of St. Peter of Gloceſter, 15 Hen. 8. being ſeiſed of the 
WBarn and Tithes in queſtion, let them by Deed under the Co- 
vent ſeals to thꝛee to? ſixty years ; afterwards the Abbey was 
diſſolved, and their poſſeſſions, Et inter alia, the Barnand Tithes 
were giuen by Statute to the Biſhop of Gloceſter, and afterward,. 
I 5 Eliz. John Wakeman; Biſhop of Gloceſter; let them to thꝛee Cheynies 
by Indenture, rendꝛing the ancient Rent, foꝛ thee lives; and the 
Indenture was found in bc verba: And in the end of it, the con- 
firmation of the Dean and Chapter was recited, which was of a 
Leaſe made by Rich. Wakeman; but the Jury did not in facto find that 
the Dean and Chapter did confirm it; noꝛ found their deed in 
hæc verba as they ſhould have done, but onely recited it as a thing 
annered to the Indenture; and found expꝛeſly the Leaſe made to 
the husband of the Plaintiff, by the now Biſhop. Tanfeld pꝛaycd 
Judgment fo2 the Plaintiff; fo2 the Leaſe by John Wakeman was 
meerly void; fo2 there were twelve years to come of the anctent 
Leaſe : So it muſt paſs by grant of Beverſion, and no Atton- 
ment is found; and the Jury do not find a confirmatton by the 
Dean and Chapter , and the confirmation reciteth a Leaſe by 
Robert Wakeman, when it was by John Wakeman: And theſe laſt 


kaults were held to be incurable. Coke moved, that the Co 
how? 


(8) 


— 
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(9) 


(10) 


ſhould be amended; fo2 the note given to the Clerk of the Al: 
ſiʒes was, That they intended to tind the confirmation expꝛelly, 
and of a Leaſe made by J. W. And fo2 the other point, Tithes 
paſs without Attoꝛnment: But the Court held clearly, That 
after Uerdid rerurned in Court, this, cannot be amended by any 
ſuch ſuggeſtion ; fo2 then all Gerdia s may be pꝛayed tobe amend: 
ed: Blit it any milpaſion was, ſuggeſtion ought to be made ok it 
befoꝛe the Uerdict returned; but now it was too late, wherekoze 
Judgment was given fo2 the plarntiff. 


Richard Jackſon verſus Robert Mordant, 
Mich. 29 & 3o Eliz. Rot. 


— upon the Caſe : The plaintiff declareth, that where 
Thomas Slye and Margaret his wife were ſeiſed to them, and 
the Heirs of Thomas, of tive acres of Meadow lying near a River 


called Weſtbury River; and being ſo ſeiſed by Jndenture , let 


them to the plaintiff fo2 one and twenty years, by foꝛce whereof 
he was poſlefſed : The defendant ſuch a day, ec. erected a Ma⸗ 
ter-mill Super & trans the ſatd River; by reaſon whereof Obſtupavic 
the water running in the laid River with his Mill: So that the 
water from time to time yearly after the erecting of the ſaid Mill, 
overflowed the Banks of the River in the 1aid five acres of 
Meadow, and them inundavic ; by which they became barren & ſcir- 
poſæ, to his damage One hundꝛed pound: And upon this Decla: 
ration it was demurred in Law, and argued this Term. The 
firſt Exception was, becauſe he counts that the Baron and Feme 
were ſeiſed to them, and the heirs of the Baron, and ſheweth not 
how the eſtate began; fo2 it was ſaid, it being a ſpecial eſtate, and 
but a particular eſtate in the teme, the Commencement of it ought 
to have been ſhewn; but the Juſtices held it well enough, being an 
Action of the Caſe by their Leſlee: So that it is but a Conveyance 
to the Action, and the Inheritance is in the Baron. 2, Exception, 
becauſe he declares of a Leaſe by husband and wike by Jndenture, 
and ſheweth not, that a Rent was reſerved, and then it cannot 
be the Leale of the Feme ; but the Court held it clearly to be good: 
Fo? it is the Leaſe of the Feme, till ſhe diſagree, and the Jnhert- 
tance being inthe Baron, it ſhall be good againſt him and his. heirs. 
3. Exception, That the life of the Baron was not averred; Sed 
non allocatur, f02 the reaſon afo2eſatd; And the ſame Term, Judg⸗ 
— 2 _ given foꝛ the plaintiff; And J was of countel with the 
plaintiff. | 


Thomas Broome werſzs Robert Mordant, 


Int. Trin. 30 Eliz. Rot. 8 13. 


Crion upon the Caſe. The plaintiſf declares, that Thomas 
dye and Margaret hig wife, were ſeiſed ofa Mater⸗mill, called 
Weſtbury-Mill, viz. The ſaid Thomas in his Demeſn, as of Fee, and 
the laid Margaret, Ut de libero Tenemento; und being (9 ſeiſed, they a 
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all thoſe whoſe eſtate they had in the laid Mill, have had time out 
of mind, cc. a Water courſe running in the River of Weſtbury, to 
a Mill called Innelly Mill in the County of N. to the fatd Weltbury 
Mlll, and from thence ſuper & trans an Acre of Land ot the Defen: 
dant, to a Mill called Mixbury Mill in the County of Oxon , and 
this without any erecting of any Pill, and had time out of mind, 
cc. the multure of divers Jnhabitants there of their Com , fc. 
And they being ſo ſeiſed , let the ſaid Mill to the Plaintiff, æc. by 
Jndenture by which he was poſſeſſed , untu the Defendant erected 
a new Mill upon the ſaid Acre of Land, per quod obſtupavit aquam 
prxdict* ita quod molendinum prædict ſuffocatum fuit, ſu that the Piain- 
tiff ioſt the pꝛofit of his Pill from the firſt day of July, &c, untill, 
Ec. to his damage, cc. And hereupon it was demurred in Law, 


and the lame Exceptions taken as in the Cale befoze, and ruled 


as befoze. And another Exception was taken, fo2 it is ſaid, the 
Baron was ſeized in Fee, and the Feme in her Demeſn as Free⸗ 
hold, but laith not what Cſtate fo2 her life, oz fo2 anothers life, 
2. Exception, becauſe the p2eſcription is alledged in the Baron 
and Feme, and the Feme had only an Eſtate fo2 lite, and ſo cannot 
p2efcribe, ſed non allocantur. Fo2 to the firſt, the Plaintiffs needed 
not ſhew what Eſtate they had, it being by way ol Conveyances : 
and to the ſecond, when the Feme is joyntly ſeized with her 
Baron which had the Fee, the pꝛelcription may be alledged in both: 
& ſic adjudicatur. 


Ann Boocher verſus Auncell Samford, Hillarii, 
50 Eliz. Rot. 188. 


Eber firmæ, upon a ſpecial Aer dict, the Caſe was this. William 
Samford was Lo2D of the Manno; of stone-houſe, tutthin which 
Danno? there ts a place known by the name of Ebley , in which 
is a Douſe and fit Acres of Land, to which Tencinz;t divers 
other Lands thzoughout the whole Mannoz were pertaining , 
and had been uſed with it by the ſpace ot Sixty years, and Had al- 
wayes paſſed by one O2ant, and under one Rent (which was now 
in rhe hands of one H. B. Copyholder of it) And the ſaid H. 8. be⸗ 
ing ſo ſeized, deviſed that his Bꝛother Tho. S. after the death 


of the ſaid H. B. ſhould have the Tenement with the Appurte- . * 


nances in which H. B. dwelleth in Ebley fo2 Sixty years, rendzing 
Four pound per annum (the ancient Rent being Foꝛty five thit- 
lings) but the Houſe and the ſix Acres was worth Five pound: 
and it upon all this matter, the other Lands which were uſed with 
the Houſe, and are out of Ebley, paſs, o2 not, was the queſtion. 
Coke Argued that all paſſed, fo2 they were alwayes paſſed by one 
Ozant, and under one Rent, and they are here granted per nomen 
renement'. And it is to be firſt conſidered how thole woꝛds 
(wherein he dwelleth in kbley) ſhall refer, to the dwelling; oꝛ to the 
— — = to that he * ng leth) be referred, ar 
verba accipiantur apte & in proprio ſenſu, then ( dwelleth) ſhall not be re⸗ 
kerred to Land, but to the Tenement , koꝛ a man — dwell in 
Land; and Relation ſhall alwates be ut ſententia non impedi tur, did 
not to the laſt Antecedent. And here he deviſeth the Tenement 
with the Appurtenanccs, which is all things belonging to it ; + the 
Lands aut of Ebley were belonging eren it was adjudged in one 


L Batrees 


(11) 
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(12) 


(13) 


(14) 


— 


Batrees Caſe , where one being ſick ſent fo2 a Scrivener, and gave 
him inſtructions , that he deviſed his Houſe and the Land belong: 
ing to it, the Scrivener aws a de vile ot the Poule , cum pertinen- 
tis, and it was adjudged that the Land paſted; alſo the Kent ig 
increaſed, and therefoze his intent was to give all the Land, and 
it was to his bꝛother foꝛ his advancement. Atkinſon conrra, he agreed 
that by a deviſe of the Cenements, all paſſed; but when he laith, 


in which UN. B. dwelleth in Ebley , this ſheweth his intent that na- 


thing ſhall paſs b t what is in Ebley. Amangranteth his Pan. 
noꝛ in D. nothing paſſeth but what is in D. And it was adjudgedin 
the Exchequer, where the King granted the Command?y of Slevidge 
in the County of Radnor , that it no part of it be in Radnor, yet it 
hall paſs; but if part be in the County of Radnor , and part in an- 


other County, nothing ſhall paſs, but what is in Radnor. But it 


was adjudged to2 the Þlaintifi , that the Lands out of Ebley ſhall 

aſs; but that the Plaintiff ſhould recover but two parts, the 
deve being vold fo2 the third part, the Land being held in 
Capite. 


Croſſman verſus Reade. 


Ebt. The caſe upon ſpecial verdict was, ATWoman Exectitrix 
marrieth with a Debtoꝛ of the Teſtatoz, the Pusband dieth, 
and Debt was bzought againſt the Woman, who pleaded Riensin- 
ter manes , and all this was found; and ik this was Aſletts it was 
the queſtion. And it was adjudged that this Debt was not Aﬀetts 
in her hands, fo2 by the intermarriage the Debt which the Exectt- 
trix had in auter droit, was not extindt but ſuſpended; and the Actton 
was revived againſt the Executoꝛs of the Baron; and compared it 
to Darcies caſe in the Commentaries, 


Richmond verſus Webb. 


2 upon the Caſe, and counts that he was ſeiſed of a Meſſu⸗ 
age and certain Lands in Blankeworth, to which Land, time 
out ot mind, æc. he had common appendant in Four hundzed Acres 
of Land in Lydcotts Milliſen, that the Oefendant had incloſed it, and 
ſo diſturbed him ot his Common. The Defendant pleads that he 
had ſet up a Vaccary upon parcel of it neceſſary, æc. abſque hoc that 
the Plaintiff had Common. And upon this iſſue was joyned and 
tried fo2 the Plaintiff. And now Tanfield moved in Arreſt ot Judge: 
ment, that the venire facias and Trial was de Lydcotts Milliſen onely, 
where it ought to be alſo of Blanke: where the Land was; 49 Ed 
3. 20. 30 Aſſ. 42. 10 Ed. 4. 10, and this miſ-trial is out of all the 
Statutes of Jeofailes; and fo2 this cauſe it was adjudged fo2 the 
Plaintiff, nihil capiat per billam; and he could not have a venire facias de 
novo, f02 he had a verdia given, which was certified; 


Martin verſus Allice Whipper. 


Eb: agatnſt the Oefendantas Executrix of J. S. upon pleneadmi- 
niſtravit p[eaded , it was found by verdict, that the Teſtatoꝛ at 
the time ofhts death had goods to the value of One hundꝛed pound, 
and was bound to another by Obligation in One hundꝛed pound, 
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and that the Dekendant had taken in this Obligation, and made 
another in her own name with ſurettes to the Dbligor. And upon 
the motion of Heale, the Court held this was an Adminiſtration 
and it is in the nature of a payment, and ſo much of the Teſtatoz 
Pert is 3 diſcharged, and ſo it was ſaid to be adjudged in 
Woo s Cͤlk. 

which was entred , Mich. 28 & 29 Eliz. Rot. 2625. Inter ampe & Hut- 


Pigott verſus Ruſſell, Hill. 30 Eliz. Rot. 164. 


P'sx:ſued two Waits of Erroz, one to reverſe a Fine, the other 
to reverſe a Common Recovery, by reaſon ot his Monage. 


Nota, fuit ruled accoꝛdingly, Paſch. 30. in Communi Banco; 


(150 


Tanfield moved that the Wits to reverſe the Fine was not well 


bꝛonght. The Cale was, Eogliſh was Tenant fo? life in right ok 


his lite, the remainder to the Plaintiff in Fee, and they joyned 
na Fine to Ruſſel, ſo they all ought to joyn in the Watt, 11 er 
ought to de ſummons and ſeverance, and he cannot being it alone 
Coke and Arkinſon contra; this Wit is well aught by the Platntif 
alone, fo2 it is bought fo2 an erro2 in fait, viz. his non-age, and ok 
{s non-age the other can take no advantage; ſo the cauſe 2 the 
Action being le veral and not joynt, they cannot joyn in the on 
34 H. 6. inthe caſe of attaint. 7 H. 4. 44. and they relied upon the 
caſe. 29Aſl. 14. The Court held the Clit was well beauphk⸗ be⸗ 
cauſe it is no rech the Fern but an erro? in fait; and if two 
Infants bzing a Wait of Erro2, they muſtaflign the erro2s [cve- 
rally; and theretoꝛe tf one be within Age » he muſt being the Tait 
alone, videa poſtea, Hill, 3 1. pl. 3. | | 


1 


Reynold verſus Kingman & Brown „Int. 
Hil. 30. Kot. 343. | 


IJeRione firme. The cafe was, H. Creeke was ſeiſed of tertdiit 
L Lands held by Knights ſerbice, let the ſame to J. Creeke, Haben- 


dum to him and one Jo. Downeman, fo2 their lives, rendzing Rent. 
And akterwards deviſed the Land to Alice his Wife ko lite, the 


Kemainder over in Fee, which was void foz a third part any 
DfeD. 1. Crecke the Leflee died; ho Downeman p2etending to be 
as Lellee , continueth in poſleſlion, and paies the Rent to Alice 
Afterwards one Edward Creeke Son and Heir of the Devilo2makes 
a Retter of Attoꝛney to J. S. to enter into all the Land, and ts 
enfeoffe the ſaid Jo. Downeman who maketh a Feoitment acco 
ingly. J. D. Dieth ſeiſed, the queſtion was, if this diſcent takes 
awap the entry of Alice. Harris argued that it did not, foꝛ when he 
enters and pates the Rent to the Deviſee , he doth it as Tenant 
at Mill, fo2 he had colour to enter. And it was adjudged in hot 
Court in a cale between Goos and othets, that where J. 5, giv 
an fons int to J. D. ta make Leaſes of certain and to c 
ca 


perſons in the name of J. S. and J. B. maketh Leaſes in his own 
name, which was void, yet although the Leſſees enter and dit 
ſeiſed , this taketh not away the entry of E S. koz they enter b 
colour of title, and in the mean time are as Tenants at (il; and 


when the Attoꝛney ot᷑ E. C. enters to make a Feoffment, the other | 


was in poſſeſſion fo2 his Leſfſo2, 38 8.6. and then cannot take 
2 


livery. 


(16) 
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—— 


(17) 


(13) 


(19) 


(20) 


livery from him that had no poſſeſſton. But Wray ſald he could 
not be Tenant at will; to2 he had no colour to enter his name 
in the Habendum being void; but if he were Tenant at Ulill , by 
his taking a Feoffment of a ſtranger his Til is determined; 
and ſo his entry cannot reduce the polſeſſion to Alice, quacunque vis; 
this is a deſcent and rolls the entry; and it was adjudged accoz- 


dingly. 
Knight verſus Bourne. 


— upon Trover ofa Hoꝛſe, Judgement was, quod recuperet 
equum vel damna, whereas it ſhould be Damna onely, and the 
Judgement was reverſed. | 


Beveridge verſus Cony, Paſch. 30 Eliz. 28 5. vel 485. 


Rror of a Judgment in the Common Pleas; the matter was, 

a Leaſe was made at Norchampton of Land inCambridgeſhire,the 
Lefſee was obliged to perfozme the Covenants contained in 
the Indenture of Leaſe, Oebt bzonght upon the Obligation, and 
the each aſſigned in not paying the Rent, the Defendant re: 
Joyneth that he hath pald it; and upon this they were at iſſue ; and 
found fo2 the Plaintiff by an Enqueft of the County of N. where 
the Leaſe was made. And it was ſad in Arreſt of Judgement 
that it was no good iſſue, becauſe no place is alledged of payment, 
and the iſſue was mil tried by a veſne of the County of N. where it 
bucht to be dt the 2 of C. where the Land was, fo2by intend⸗ 
ment the payment was there, and ſo was the opinion of Anderſon; 
but Windham, Periam, qnd Rodes cont, fo although the Barr was ill, 
becauſe no place of payment was alledged, yet by the verdict it is 
made good, foꝛ a payment in one place is payment in all 7 5 
and it was adjudged there fo2 the Plaintiff; and upon the Ulait of 
Erro2 bzought, theſe two matters were aſſigned fo2 Erxroz. 45 Ed. 
3. 5. but afterward the Judgement was affirmed. Es 


: Lancaſter verſus Lowther, Trin. 30 Eliz. Rot. 346. 


| 8 to reverſe a Judgement in Outlary, I. Erro2 aſſigned, 
that the D2tginal was againſt Brian Lancaſter de Huron Walmſly in 
the County of v. the Pzoclamations were againſt Brian L. de Hutton, 
leaving out Walmſly. 2. There be in the Pꝛoclamations two 
Letters of I. and in the Dziginal but one, viz. Huton, and the 
Judgement was reverſed, - N 


Auſten & Steene verſus Courtney. 


Nor to reverſe a Fine, levied in Exceter upon a plaint in nature 

_ of a Watt of Covenant. 1. Erroꝛ aſſigned, that the plaint 
was quod teneat conventionem de Duobus tenementis in Ex2cer(andabutted 
them on every ſide) which is incertain, fo2 Tenement contains dt- 
vers things, as Rent, Land, Meadow, cc. às an ejectione firmæ, of a 
Tenement, and an Jndictment that one entred in tenementum with 
foꝛce are not good, and this Erro2 was aſſigned in the plaint; fo? 


the Fine relates to the Covenant, and is levied de GE 
m prædict. 


: 
F 
75 
&k 
| 
Z 
1 


— 


— — 


edict. 2. Exroꝛ, the Fine levied in Exceter is void, fo2 they can-⸗ 

not pꝛelctibe to levy Fines, fo2 then the Queen ſhould lole her 

| Fine pro licentia concordandi, 50 Aſſ. 9. 44 Ed. 3.29. & in 22 Eliz, it was 

, ruled in a Cheſter caſe, that a Fine levied there was void; and the 
judgement was reverſed.; but the Juſtices delivered no opinion 

| whether a Fine levied in Exceter was goodo2 not, "= 


| N Edwards verſus Ebſworth. 


| Nformation : Upon the Statute 35 H. S. pro not fencing of Copices. (21) 
| I, Exception , becauſe it is not alledged that the Defendant 
j had lawful intereſt in them, as the wo2ds of the Statute are, 
| 2. Becaule, it is ſhewn that certain Coplces were cut, but ſhews 
| not what Copices they were. 3. Becauſe it is recited that he 
| all fozfeit fo2 every rood thꝛee ſhillings four pence, where it 
N ſhould be fo2 every rod ol Land; but it was ſaid, the Parliament 
Roll, is rood of Land, and ſo was the laſt impꝛeſſions; but koꝛ 
| the two firſt exceptions the party was diſcharged. 


| Ter. Michaelis, 30 & 31 Eliz. in Camera Scaccarii. 


Pike verſus Cottington. : 


ö Rror of Judgement in the Queens Bench, in Debt upon an (x) 
a Obligation, the Erroꝛ aſſigned was, the Dekendant in the 

Ut of: Erro2 bꝛought Debt upon an Obligation of One putt 
| dꝛed pound, the Condition was, that if he pay Fifty pound at his 

Moule at Lockington in the Pariſh of Kilmerſton , that then, ec. De⸗ 

] fendant pleaded payment, and the venire facias ifſted of the viſneot 

Lock, and this was aſſigned fo2 Erroꝛ, fo2 it ought to be de viſneto | 
de Kilm. f02 Lock. ſhall not be intended to be a Uillage, but a place 

known in k. 6H. 7. 3. 11 H. 7,22. But all the Juſtices held it no 

| Erroꝛ, foꝛ Lock. ſhall be intended tobe a Uiflage in the Pariſh 

. of K. foꝛ divers Aillages may be in one Pariſh, but if it had been 

| at his Douſe in Lock. in Kilmerſton, then Lock. ſhal[not be intended a 

| Cillage , but a place known in Kilmerſton, and the Judgement 

| was atfirmed. _ = +420 _ 
Kingdon werſus Barne. 


x 


* 


I Rror of a Judgement in the Queens Bench, in Treo ko: (2) 
a — taking ot certain COM, the Defendant juſtifieth the taking as 
his p2oper goods; and pleads a ſpectal juſtification. The Huter 
| tiff makes title to them by ſeifure; o that King Phiſip and Queer 
| Mary by their Letters Patents enrolled in Chancery, dederunt 8 
? conceſſerunt ville de Launceſton liberty of n market, cc. and thews. a 
ö ſpectal cauſe of ſeiſure, as an Officer there; upon which it was 
| demurred in Law, and Judgement fo? the 11 intiff, And the 
N Etro? afltgned was, that he pleaded that the King and Queen 
b by Letters Patents, grant, «c. but ſaith not ſub magno ſigillo con- 
| fectas; and this was clearly held an Erroꝛ; fo2 if the grant was not 
i under the G2eat Seal, it is not good; and though he ſacth,'en- 
| rolled in Chancery, it is not good, fo any Patent may be enrolled 
there; and therefoze the Judgement was Eeverſed.. 7 


22 
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Bury verſus Pope. | 


Ace fo2 ffopping ot his light: It was agreed by all the Jufficeg 
(3) C thatif two men be owners of two parcels of Land adioyn 
ing, and one of them doth build an Houſe upon his Land, and 
makes Windows and Lights looking into the others Lands, and 
this Þouſe and the Lights Ya ve continued by the ace of Cpirty | 
97 N 02tp years, pet the upon his own Land andſople | 
tawftidly erect an Pouſe oz other thing, agatnſt the ſatd Lights | 
and Windows , and the other can have no Action; fo2 it was his | 
folly to bufld his Houſe ſoneer to the others Land; and it was | 
adjudged accoꝛdingly. Nota, cujus eſt ſolum, ejus eſt ſummitas uſque ad cœlum. 


* 


Temp. Ed. 1. 
: Bilford x erſus Fox and his Wife. 


(4) D*: upon an Obligation againſt the Defendant and his Wie 
Executrix of her amet husband; the Baron appeared upon 

the exigent , and wouldhave put in a ſuperſedeas fo2 himſelf alone, 
without any appearance 92 ſuperſedeas f02 his Tife ; and ſo at the 

eſt the Juſtices thought he might, as 18 Ed. 4. & 14 H. 6. ate, 

t Antropos the Attozmey ſaid it was a p2aciſe to defeat the 
laintiff of-His Debt, and ſhewed apzeſident of 18 Eliz. that in 

e like Aciou brought againft Sommers and his Wife , Sommers } 
would have put in a ſuperſedeas fo2 himſelf only, but he was not luf- | 
ferted, but be compelled tos put in an APPEATANCE, Attozney, * 
and ſuperſedeas 702 bis lite alſo, and ſo all the Juſtices did now {| 
ha ; otherwiſe an exigent de novo ſhall iſſue out againſt 


Hunt verſus Sone, Hill. 30 Eliz. Rot. 1732. 


R 


15 AZ Aſſumpſit, and declared that in conſideration he pꝛomiſed the 


che Bel pound foꝛ every pear, at two Feaſts, #c. and averrs that 


endant had occlipied the Land fo2 one pear and a half, and 
and after 


ig en f 
that the Defendant had enjoyed the 


years , ann 


| pay bu Dae 15 ound in 
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pound by the year during fix years, there at the end or every year 
{everal Actions lieth to2 Fifty pound. | 


Rookesb'ys Caſe. 


'® Impedit, The D2iginal Tit wanted this TUo2d (ad): fo2 
whereas the Wit ſhould be, quz ad donationem ſuam ſpectat, the 
TUNt was, quz donationem ſuam ſpectat , and after divers motions 
fo2 amending of it, the Aut by award was amended, and (ad) 
put in, and the pꝛincipal reaſon was , that the fir moneths were 
paſſed, and if the Cit ſhould abate which was purchaſed within 
the ſir moneths, the Plaintiff ſhould be remedilels torecover his 


- 


pꝛeſentation. 


Albany werſ#5 the Biſhop of St. Aſaph. 
Trin. 27 Eliz. Rot. 


Qu=e Impedit , foꝛ the Church of Whitington. The Biſhop plea- 
ded that the Service there was in the Welth Tongue, and 
that the Pariſhioners underſtood not the Englifh , and that the 
Preſentee could not ſpeak TWelſh , and theretoze he refuſed him; 
And all the Juſtices held this a good cauſe of refuſal, fo2 he cannot 
inſkruct his flock accoꝛding to his Duty and Charge: but in this 
caſe the Plaintiff had p2eſented firteen daies within the fir 
moneths; and the Biſhop gave no notice of the tnavility of t 


Clerk, till thꝛee dates atter the ſir moneths expired, And the 


Court held that notice ought to be given to the Patron himſelf , 
it he be reſident in the County, and if not, apuvlick intimation 
ought to be on the Church dooꝛ, and notice of this matter ought 
to have been given immediately when he was p2eſented and 
examined, 02 within ſuch convenient ſpeed as might be; but when 
the Biſhop ts to enquire of the behaviour of the Clerk , he ſhall 
have longer time; and koꝛ this cauſe Judgement was given ko: 
the Plaintiff, | 


Shepard verſus Kearne. 


D upon an Obligatioe. The Condition was that if oe pay 
to the Plaintiff within one Poneth after the death of the 
Lady Learne Thirty pound, oꝛ Twenty Kine, at the Election ok the 
Obligee, that then, ec. and the Defendantpleads that the Plain⸗ 
tiff had made no Election; the Plaintiff demurred, and it was ad- 
JUDgeD that the barr was good, and Judgement againſt the Plain⸗ 


The Queen againſt the Biſhop of Lincoln, and 
Ligh the Incumbent. 
Qllare Impedir , The Cale was , After Lapſe incurred. to the 


Queen, the Biſhop being Patron doth pzefent , and atter- 
wards the Succeſſoꝛ of the Biſhop certifieth train this Ancum⸗ 


bent, that he had retuſed to pay the Tenths, and then the Biſhop 


collateth the Defendant, who was induced ; the Queen bztngs 
a Quare Impedir , And it was adjudged that the Queen hath not 
loſt her pꝛeſentation, but if the Jncumbent had died it were _ 

ne; 


(4) 


(5) 


(6) 


(7) 
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(8) 


(9) 


_ (xo) 


wiſe: fo2 here the Church became void by the Incumbents own 
Act; lo if he had reſigned o2 been depuved; and it would be incon⸗ 
ventent if the Queen ſhould lole her pzeſentment by the Incum. 


bents own Act. 
Michael verſus Scockwith. 


Ebt upon an Obligation, the Iſſue was noneſt factum. The 
Jury found that the Defendant did ſeal and deliver it as his 
Deed, but that after the day or the Jſſue joyned, the ſeal was pul⸗ 
led off from the Obligation; and the Plaintiff had Judgement, 
foꝛ it was the Defendants Deed at the time when the iſſue was 
joyned , and the Trial ſhall relate to it, although the Deed was 
cancelled afterwards. v. 36 H. 8. 


May & Banniſter verſus Street. 


E. firmæ. It was found by Uerdict, that the Pꝛioꝛ of Merton 
L was ſeiſed of a Houſe in Southwark, held of the Archbiſhop of 
Canterbury, as of His Boꝛough in Southwark , and zo H. 8. Surren- 
ders it to the King, H. 8. who granted the ſaid DYeſſttage and df: 
vers other Lands in London, Middleſex, and Eſſex, to J. S and his 
Peirs, to hold of him in libero Burgagio by fealty fo2 all iervices and 
Demands, and not in Capite. Queen Mary grants the Mannoꝛ and 
Boꝛough of Southwark to the Mato? and Commonalty of London, 
and the Tenant of the laid Meſluage died without Heir; and the 
queſtion was, whether the now Queen o2 the Patentees of the 
Boꝛough ſhould have the Efcheate, And it was adjudged fo? the 
Queen: fo2 the Firſt Patentee of the Meſſuage held it of the 
Queen tn Soccage in Capite, ag of aSetgntozy in groſs, and the 
TUo2ds in libero burgagio are meerly void, fo2 the Land out of the 
Boꝛough cannot be holden in libero burgagio, and there ſhall not be 
ſeveral Tenures , fo2 one Tenure was reſerved by the King fo? 
all, and therefo2e of neceſſity it ſhall be a Tenure in Soccage of 


the King. 


Stampe verſus Hutchins Intr. Mich. 
28 & 29. Rot. 2625. 


Ebt againſt the Defendant as Adminiſtratrix; the pleaded 
plene adminiſtravit. The Jury found that the Inteſtate was in⸗ 
debted to divers by Obligations, and that after his death the 
Defendant had taken in the Obligations, and had obliged her ſelf 
to pay the greater part of the ſums contained in the Obligations, 
at certain dates to come, and foꝛ the reſidue had pꝛomiſed to the 
parties that in conſideration ot delivery in ot theſaid Obligations, 
that ſhe would pay, æc. And by the Opinion of Anderſon, Windham, 
and Periam, it was held clearly a good Adminiſtration , ſo that the 
Þ2operty of the goods of the Inteſtate to that value were altered 
and changed in the Defendant. 


Hunt 


— — 
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Hunt and his Wife »erſus Gilburnes 


y Over : And demanded the third part of the Lands of Auguſtine 
D her foꝛmer husband, of Lands in kent, the Oetendant gerd or 
that the cuſtome there ts, that the wives ſhall have the mo 12 of 
the Lands of their Pusbands fo2 their Dower, aud ſhatl hold them 
ſo long as they live chaſte and unmarried, Et non ſecundum curſum 
rommunislegis, and that the Feme demandant ſince the death of her 
foꝛmer husband had taken the demandant Hunt to husband, and 
ſo demanded judgment, ir ſhe ſhall have Oower ; alid the opinion 
ofthe Court was, that the pꝛelcription inthe bar was good being 
in the negative, and ſo it was adjudged. And Periam ſald, i he han 
not pleaded in the negative, yet the demandant ſhall nat have 
Dower, fo2 the cuſtome that wives ſhall have the mopety is the 
Common Law in kent, and no other Law runs there. 


Hughſon verſus Ann WW eb, Paſch. 3 O. Rot. 42 of 5 | 


\Ebc againſt the Defendant as Adminiſtratrix upon a contrag of 
D the inteſtate ; the dekendant pleads 12 a wle, and 
found againſt her ; and it was moved in Arreſt of Judgment, that 
Debt upon a contract iteth not againg on mla 2; And! 
was reſolved by ail the Jufices, that the plamtitt: alf not Dat 
judgment; fo2 although the deten Ark 1 ker sse 
the Action lay againſt her, yet when the matter at the beging 
is not ſuffcient ts charge her, the Court ex officio ought toftbate the 
Writ without exception of the party, 15 Ed.4.25. and the defen- 
dants plea takes not away the authoztty of the Court, but they 
map abate the TUrit at any time after. 


Everard v erſus Greene. 


Reſpaſs: The Writ ſuppoſed the trefpaſs ta be done apud Heniſale, 
1 andthe Declaration ſuppoſed the treſpaſs to be apud Bayskett 
in Heniſale, and after Uerdid this vartance was alledged in Arreſt 
of judgment. Sn:gg — the plaintiſt, Gawdy foꝛ the defendant, Ana 
the Court held that fo2 this vartance judgment ſhould be ffaid 
and the difference is, where there is no o2tgtnal,it is atded by the 
Statute of 18 Eliz. fo2 jeofails ; but whete there is an oziginal, 
and this varies from the Declaration, it is otherwiſe, anda pꝛeſi⸗ 
— in the Queens Bench was ſhewn to be adjudged accoꝛd⸗ 


Stevens verſus Lawton and his Wife, Mich. a 9 & 30. 
Eliz. rot. 2578. 


E frmæ: Upon ſpecial Aerdict the Caſe was, Sampſon Bell 
let Land to W. his ſon, and p. his wife, & eorum primogenitæ proli 
ſucceſſive ; they had then no iſſue, but afterwards they had iſtue; 
the queſtion was, if after the death of W. and p. the iſſtie ſhall take 
by way of remainder o2 otherwiſe. And the Court held, he ſhall 
take nothing, fo2 he was not in eſſe at the time of the grant, and by 
the grant he is to take joyntly ; a ſo it was adjudged, 


Chamber: 


(12) 


(14) 
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Chamberlain ver Stanton, Mich. 30 & 31. 
Rot. 656. 


Ebt upon an obligation: the Oekendant pleade d non eſt faRum; 

the Jury find that the Defendant cauſed the obligation to be 

wꝛitten, and ſigned and lealed it, and then laid it upon a table, and 

the Plaintiff came and took it; the queſtion, if this was the De: 

fendants Deed ; and the opinion of all the Juſtices was, that it 
was not, without other circumſtances found by the Jury, 


Johnſon verſus Gabriel & Bellamy, Trin. 29. 
Rot. 334. 
jectione ſrmæ : The tale upon ſpecial Uerdict was, Grant was ſei. 
E. ſed in Fee of the Land, and deviſed it tohis wife fp2 lite; and 


when John G. the ſon ofhis bzother, came to his age of twenty five 
years,then he ſhall have it in Fee. Jo. befoze his age of twenty five 


PPP. ˙·» Pn Re: 2c" 9Ines 


yearslevieth a Fine to A. B. and atter his ſaid age of twenty five | 
Died, and it was adjudged that his heir chall be barred by this 
Fine levied by him, and lo it ſhall be if the Land had beengivento | 


him intail, and there ſhall be no Averment, that partes ad finem nibi 
habuere, &c. and this being found on Gerdid, ſhall bar aſwell as if 
it had been pleaded, as an Cſtoppell, | 


* — ” r r "Ie 8 2 


Termino Hillarii, 
Triceſsimo primo E LIZ ABE THÆ, 


in Banco Reginæ- 
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| 
Mott ver ſus Hales, Int. Mic. 30. & 31 Ei. 


Ebt upon Leaſe ſoꝛ years: The caſe was, a arſon 
2 maketh a Leale to the Pläintitt fo? twenty one 
. years after the Stature ot 13 Elz. Of Lands vitally 
L 2 let, ienDiing the ancient Kent, the Patron and 
Z—— > ©DMDinary confirm the Leaſe, the Lelice lets part 
, of the term to the Defendant, the Parſon dieth, 
the Succeſs? enters, and lets it to the Defendant, againit whom 
the {irit Leſſee bꝛoͤught Debt upon the tozmer Leaſe, who pleads 
the Statute of 13 Elz. that makes all Leales void where the Par⸗ 
ſon is non refident oꝛ abſent fo2 cighty dayes, cc. and that the tuc- 
cefſo2harh cntred,#c. upon this Piea the Plaintiff demurred; and 
it was argued by Coke and Godfrey that the Statute extends not, 
but to the Parions that make the Leales and are non-reſident o2 
abſent, c. and extends not to Leaſes of JIarſons which after- 
wards die; fo2 ſuch perſons cannot be ſaid to be abſent which are 
not in eſſe, eſpectally the Statute giving libertyto let Land uſu- 
Ally let, which ſhail be vain, being confirmed by the Patron and 
Dꝛdinary, if they continue no longer then the Parſons life; but 
it was adjudged that this Leaſc is void by the death of the Jncum- 
bent, koꝛ the Juſtices ſaid that the Statute doth pꝛovide againſt 
dilapidations, and fo2 maintainance of Hoſpitality, and therefoze 
Lay —— not only that Leaſes ſhall be void fo2 non reſidency, Ec. 
vlit by death oꝛ reſignation, fo2 otherwiſe dilapidations ſhall be 
in the time of the {ucceſſo2, and he cannot maintain Poſpitality; 
and ſo it was adjudged. 


Barkly & Gibbs verſus Kempſtow,Int.Trin. 30. Eliz. 
Rot. 64. 


A Plaintiffs declare, that Civitas Worceſter fuit antiqua civitas 
and that all j leas determinable there were uſed to be by ſuit 
\ 2 1. 


(7. 
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befoze the Baluns, Chamberlain, and Aldermen there deter⸗ 
mined, and the Batlifts,#c. had uſe to have their ſervientem ad cla. 
vam, to make Arreſts; and that there they had a pꝛiſon, and that 
the Bailiffs time out of mind were keepers ot the pꝛiſon, and ol 
all the pꝛiſoners there, and that whereas the dekendant had a 
houſe adjoyning to the pulon, in which the Batliffs had uſe to 
commit their pꝛiſoners to be ſafely kept; and whereas one M. 
had affirmed a plaint of eighteen pound agatuit Worſley in the ſame 
Court befo2ze the Bailitts, cc. which was a lea there determi⸗ 
table by Cuſtome, per quod they mandaverunt quoddam warrantum to the 
ſaid Serjeant to Arreit him, by toꝛce whereof he Arreſted him and 
bought him to the next Court, and the Plaintiffs being Batliffs 
committed him to pꝛiſon, and the defendant having the laid houſe 
adjoyning to the pziſon, in conſideration that the-platntifts com⸗ 
mitted the pꝛiioner to hin to keep, by which he might make his 
commodity by uttering his meat and Junk, and might have as 
great benefit as he uſed to have, p2omtſed to keep him ſafely, and 
tave the plaintiſts harmleſs of all eſcapes; whereupon they com- 
mittted the pꝛiſoner to his houſe to keep, cc. he ſuch a day hãd ſuf- 
fered him to eſcape, by which they were damnified ; upon non aſſump⸗ 
ſic pleaded, it was found foꝛ the plaintiffs, and divers matters al- 
ledged in Arveſt of Judgment. I. Becauſe it is alledged that 
mandaverunt warrantum, &c. lit ſhew not that it was in watting under 
ſeal, as it ought to be. Sed non allocatur, fo2 it ſhall be ſo intended. 
2, It was not alledged how they were dammiſied, viz. that they 
were ſued fo2 this eſcape,o2 otherwiſe moleſted. Sed non allocatur, fo2 
immediately upon the eſcape they were damnified and in danger 
to be ſued, and might ſte the dekendant pꝛelently and not tarry 
till they were ſued. 3. It was held upon good adviſement, that 
this was a good conſideration to make an Aſlumpfit, viz. the utter⸗ 
ing or his meat. cc. | 


Pigot verſus Ruſſel, vide Antea Mich. 31 caſus 15. 


1 was moved by Tanfeild that the rits of Erro2s were not 
good, foꝛ the TUrit of Erro2 upon the recovery made only men. 
tion of one Uoucher, when it was a double Goucher, fo the Juſti⸗ 
ces had no CUarrant to examine it. 2. The Crit of Erro2 upon 
the Fine was ill, foꝛ the TUrit makes mention of an hundꝛed and 
five Acres, and the Fine certified is an hundꝛed and fifty Acres, 
and fo2 this variance it is not good. Atkinſon & Coke contra. I. the 
TUrit of Exroꝛ upon the Recovery was well enough, foꝛ lo are all 
the pꝛeſidents to make mention of one Uoucher being betwixt 
the Demandant and Tenant, but if it had been between the firſt 
and ſecond Aouchee, then both ought to be mentioned. And as to 
the Fine, it agreeth with the Recoꝛd, which is with the Cuſtos Brevi- 
um, blit Wray ſaid the pꝛincipal part of the Fine is with the Chirogra- 
pher, and it ought to agree with it, elſe is not good; and here it 
was held that if Leſſee fo2 life, and he in the reverſion joyn ina 
Fine to a Stranger, and the reverſioner reverſeth the Fine fo? 
nonage, vet he ſhall not enter fo? fozfeiture, becauſe he joyned in 
the Fine and conſented to it; and afterward the Fine was reverſed 
quoad the infant onely. 


Patridges 


— — 
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Patridges Caſlc. 


Uo Warranto A Demurrer to the bar: it was held by all the 
Juſtices in ſpeaking to it, that a man map pꝛetcribe to. 

a Lect oftner and at other times then are mentioned in rye Sta- 
tute Magna Charta cap. 11. f02 it 18 in the afttrmarive ; and Poph m 
ſaid that want of a JIt{{ozy o: Tumbeell is cauſe or iozteitute of 
d Leet, 13 Ed.1, Leer.12. Cook contra. And Popham laid thut a general 
JPardon being with divers excepttois, he that will take uovan⸗ 
tage of it mult plead it, and that he is not a perfon excepted, o⸗ 
therwiſe of a general pardon except 1.5. fo2there rye Court may 


take conuſance that he is not 1.5. 8 Ed. 4.7. And the Court heid 


that it is not ſniffictent in a Quo warranto of liberties to derive an 
intereſt to a ſtranger in them from the Qucen without making ti⸗ 
tle to himſelf,fo2 the TUrit ts Quo Warranto,he himſelf uſeth them. 


Cage verſus Payton & Everet, Intr. Trin. 30 Eliz.rot. 349. 


Reſpaſs quare clauſum boſci ſui vocatꝰ Frith fregit & fotirty Loads of 
gi the CU00Dd did take and carry away. Tyr vefendant pleaved 
that the place where,#c. it was parcel! of the anno? of great 
Horneby, which Manno? the Carl oi Oxford ict to Heywood fo prars 
Exceptis boſcis, arboribus mahermiis, groſſis arboribus, & ſubhoſcis, Llit did £9- 
venant and agree that the Leſſre and his Aſtgizees might take 
realonable Fireboot æ Dedgeboot ſuper præmiſſ prædicta diſting the 
term; and the Earl afterwards conveyed the revernon ts the 
platntiff, and they as (ſervants of the Lellee juitifie 702 reaſonable 
tireboot, cc. the queſtion was, ik in the place where, cc. being 
parcel of the wood which is excepted out of the Leaſe, if by rea- 
ton of theſe wozds Super præmiſſa prædict. they might take Trees, 
02 if it ſhall be onely referied tu the Land demiſed. Godfry and E- 
gerton foꝛ the plaintiff, that the firevoor is co be taken onely upon 
the Land let, fo2 that which is excepted is not let; and pre iſſa 
(hall be taken fo? prædimiſſa. Snagg contra. Wray (aid that the agrec- 
ment he ſhall take fir eboot, æc. ſuper præmiſſa ſhall onely extend to 
the Land let; but if he had averred that there was not ſufficient 
upon the Land let, that might perad venture alter the caſe; and 
ſd was the opinion of the other Juſtices, and judgment given fo? 
the plainttff. | 


Ireland verſus Higgins, Int Trin. 30 Eliz. rot. 403. 


„ The plaintiff declareth, that whereas he was poſ- 
leſt of a O2ey-hotind, which came to the Ocfendants hands 
by Trover, that he pꝛomiſed to deliver it upon requeſt, and the 
defendant did demurr upon the declaration, Lee argued, the Acti⸗ 
on did not lie, fo2 being out of the Plaintiſfs poſſeſſion, he had no 
pꝛoperty in it, being feræ naturæ, 14 Eliz. Dy. 306. 12 H. 8. and by a 
grant of omnia bona & cat lla, q Dogg palleth not. Tanfeild contra: he 
agreed that tf it were feræ naturæ there was no conſiberation of ths 
p2omile, but a Oogg is a thing that is tame by induſtry of man, 
and the Law regardeth it as any other beaſt, and is ot as good 
uſe; and there be four kind of Dogs which the Lam regards, viz a 
DVaſtiff, a Pound which compehends en Gꝛep hound, a Spamel 

and 
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and Cumbler, and he had ſeen a pꝛeſident in 13 H. 7. rot. 35. where 


ju treſpals of aſtautt and battery, the Defendant juffificd that 1.8. 
was polleſſed of a Dog ut de bonis propriis, and delivered it to him 
to keep, and that the Plaintiſt would have taken it from him, in 
which he reſiſted him, and in dekence and cuſtody of his Oo he 
beat him, and the hurt which he had was de fon tort demeſne, &c. any 
to this the Plaintiff was put to anlwer, and (att de ſon tort, &c. 
which pꝛoveth a pꝛoperty in the Dog when he jultiticth the beat: 
ing of one in defence of it 2 Ed. 2. Avoury. A KReplevin licth of a 
Ferret, which is of a mo2e baſenature, and 23 Eliz. I. S. b2ought 
treſpaſs fo2 taking of a Blood hound, and found fo2 him, and he 
recovered ten pounds damages. And the Plarntifi need not in 
this caſe aver the Dog was tame, fo2 the Law limends it, as ofa 
hoꝛſe; and it was adjudged fo2 the Platnttit, 


Stone verſus Wythipoll, Executor P. Wythipoll, Int. 
Tr. 30 Eliz. rot. 777. vel 771. 


Sſumpſit: id declares that where the Teſtatoꝛ was indebted to 
him fo2 certain pieces of Aclvet,and fo2 five pound of money 

lent, & pro diverſis alis mercimoniis, bonis & catallis, id pꝛomiſed to pay 
him at iuch a day, and died bekoze the day, and the 10 laintiſt having 


an intent to ſue the Ocfendants he required him to ſtay his ſuit 


till iich a day, and he would pay him oꝛ give him ſecurity, where: 
upon he ſtald, cc. The Defendant ſhewed that at the time of the 
delivery of the goods to the Teſtatoz, he was within age, and 
thereupon it was demurred. Egerton fo? the PAaintitf,that the con: 
ſiderationhere is good, and conliſts of divers parts, the Debt pee: 
cedent, the Teſtaͤtoꝛs pzomile though within age, and the Deken⸗ 
dants p2oiniſe ; and the pꝛomiſe of the infant is not void, but fo? 
his nan age he may help himſelf by plea, but if Debt had been 
bought againſt him, and he pleads nikil deber, it ſhall be fotind a: 
Faint him ; and it at his full age he had pzomiſed payment, it had 
Been good, and in foro conſcientiæ the pꝛomiſe ot the intant had been 
good; and 9 Eliz. the Caſe was, the Loꝛd Gray was indebted to di⸗ 


Vers, and after his death the Lo2d Gray his ſon, who was not his 


Executoꝛ noꝛ Chargeable with the Debts, when the creditozs com: 
plained and demanded their debts of Him, told them that if his 
kather was indebted to them he would pay them; and uponthisit 
was held an Action lay, and the pꝛomiſe of the Executo? is 
upon good conſideration, to? the Plaintiff ſurcealed his ſuit, and 
the Executoꝛ was freed of trouble, and this matter will maintain 
Suit in Chancery. Coke contra,that it ig no conſideration, foꝛ every 
conſideration that doth charge the Defendant in an Aſſumpſtt, 
muſt be to the benefit of the Ocfendant,o2 charge of the Plaintff, 
and no cale can be put out of this rule; and this contract by the in 
fant was vold, and ſtaying of ſuit is no benefit to the Defendant, 
nor any charge to the Plaintiff moze then was befoze ; and this is 
no conſideration to fue in Chancery, fo2 no ſuit there againſt an er 
pꝛeſd rule of Common Law, and demed the caſe of the Loꝛd Gray, 
and the Oefendant being not chargeable to pay the mony, the ſtay- 
ing et ſuit was no benefit to him; and afterwards the Court was 
cicar of opinion the Adlon did not lie, foꝛ the contraa of the infant 
was meerly void, and in Debt againſt him he might plead nihil de. 
bet. Egerton ſaid it was adjudged in this Court between bi 
an 
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Burton, that where an infant was bound in an obligation, and 
Nthis full "ne he pꝛomiled payment: an Action was maintainable 
anainſt his Executor upon this pꝛomile, to which the Court a- 
greed; fo2 the Bond which was the ground of it was not void, 
but voldable, and he could not plead non eſt factum, 0 nihil deber, tg 
a Bond; and if at his full age he had accepted a deteſans of the 
Bond, this had made it good, and in the caſe cited the pꝛamile 
was by the infant himſelf, hi ch in-conſcience he ought to pay; but 
the Defendant is ina remote degree, and it was adjudged againſt 
the Plaintiff, | 


Wheeler verſus Thorogood. 


\JeRione firm: It was held clearly by the Court, that if 1. S. ma- 
ketha Leaſe tag. to commence twoyears after,thatatcer the 

two years are expired, B. befo2e any entry may grant hts term, al- 
though the Lefſo2 doth continue in poſſeſſion, 


Termino Hillarii 31 Eliz. in Communi Banco. 
Moody verſus Lewen, Int. Mich.2g & 30 Eli. rot. 2529. 


N : Upona ſpecial Cerdic it was found that Trin. 4 Elz. a 
Fine was levied between Lovelace and Rutland laintiſts, and 
Fooke und ſeven others Defozceants of the Pannoꝛ of D. tc. by 
which Fooke and the others did acknowledge the Mannoz, cc. to 
the JAaintiffs come ceo, &c. and they granted it to them, ec. render- 
ing Rent with a nomine pœnæ, and clauſe of Diſtreſs to Fooke in 
Fee, who granted it to Horden, which conveyed it to the Avowant ; 
the Plaintiff traverſed the grant to Horden modo & forma, &c. and 
it was found that Fooke in his grant did recite that the Fine was 
levied inter Fooke & ſeven others Plaintiffs,and T. and R. Ocfozce- 
ants of the Mannoꝛ, and that the ſaid L. and R. granted by it the 
Bent,tc. to F. in F e, and h 

Rent byreaſon of this miſrecital was well granted, they pꝛaped 
the dilcretion, ec. And it was argued by Shuttleworth fo; the Plain⸗ 
tiff,and by Walmſly fo2 the Defendant ; and it was adjudged a good 
grant, fo? there is ſufficient certainty of the thing granted, and of 
the intention of the parties to grant it, and nothing is miſtaken 
but the Dekoꝛceants and Platntiffs inthe Fine, which is nat ma- 
— = it was adjudged fo2 the Oefendant, that he ſhould 

rn. hehe: 


Hooper verſus Gomerſall and his Wife, Int. Trin. 30. 
rot. 2403. | 


Tye againſt the Defendant G. and his wife Executrix of Henry 
IF Woodlade of London Taylor: the Defendants plead a recovery 
againſt them by 1. S. by the names of J. Gomerſal and Elizabeth his 
wife Executrix of H. W. of London, Barber Chirurgeon, and that ultra 
the ſum recovered they had nothing, #c. and upon this it was de⸗ 
murred, and adjudged no good plea, becauſe they took no aver⸗ 
-— H. W. Taylor, and H. W. Barber Chirurgeon were the ſame 


Goſling 


ee, and he granted it to Horden; andif this 
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(I) 


Goſling verſus Warburton and Criſpe, Intrat. Mich. 
29 & 30 Eliz. rot. 334. 


7 firmæ. The Caſe was, Frencham de viſed his Land to u. 
hig wife till p. his daughter came to the age of nineteen years, 
aud afterwards to P. entail, remainder over in Fee, and deviled 
further that P. ſhould pay after her age of ninetcen years to hig 
wife twelve pound per annum in recompence ot her dower, and it the 
failed of payment that M. ſhould have the Land foꝛ her life, Mar. 
befo2e p. came to her age of nineteen years, bꝛought a TUrit of 
dower and recovered a third part, and after p. came to her age ot 
nineteen years fo2 non-payment of the twelve pound M. entred, 
aud the queſtion was if her entry were lawful, Shuttleworth arghued 
that it was, and that ſhe had not waived the benefit to have the 
Lands by the deviſe, by bꝛinging her TUrit of dower, fo2 thenſhe 
had no title to it, but 125 title accrued by the not payment ok the 
twelve pound; Walmſley contra. And afterwards it was adjudged, 
that ſhe having recovered a third part in dower, ſhe ſhall not have 
therent by the Will ; and it is againft the intention of the TUill, 
the ſhall have both, and the acceptance of one is a waiver of the o: 


ther. And Mich. 31 & 32 Eliz. Erro2 was bꝛought, and the judge 


ment was affirmed, The Recozd of which ts P. 31 Eliz. rot. 247. 


Termino Hillarii 31 Eliz. in Scaccario. 


Lowe erſus Lowe. 


L Jectione firmæ. Upon ſpecial Uerdid the caſe was, I. S. had iſſue, 
thꝛee ſons, and deviſed his Lands to his ſecond ſon fo? thirty 
years to perfoꝛm his Till and pay his debts, and made him his 
Executoꝛ, and if he dieth within the thirty pears, that then his 


third ſon ſhall have ſuch term as ſhall be arere of the thirty years, 


and dieth: the eldeſt ſon dieth without iſſue, and the inheritance de⸗ 


ſcends to the ſecond ſon, he dieth within the thirty years, — 


iſſue; the queſtion was between the Uncle and the Nephew, 


the third ſon ſhall have the Land during the reſidue of the thirty 


Pears, And it was argued by pigott fo2 the plaintiff, and Beamont 

£02 the defendant, and adjudged 1 the Uncle plaintiff; fo2 al: 

though the term was extinc in the lecond ſon, yet this is anew 

— ” the third ſon, fo2 the woꝛds are, that ge ſhall have ſuch a 
z | h ps 
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Charnocke and his Wie verſus Worſley, 
Intrat. Trin. 30 Eliz. Rot. 83 3. 


——— — 
—.—— 


A Rror. The Caſe was: Baron and Feme [evied a 
Fine, the Feme being within age, the Baron and Feme 
bꝛought a Cuꝛit of Exroꝛ, and ſhe was adjudged 
within age; and if the Judgement ſhall be, that 
the Fine thall be reverſed generally oꝛ quoad the 
Feme onely, was the queſtion; And of the Plain- 
] tiifs part, two pꝛeſidents were ſhewn, Trin. 2 H. 
4. Rot. 49. & Pal, 6 H. 8. Rot. 26. That the Fine 
ſhall be reverſed generally; and fo2 the Defendant a pꝛeſident 
was ſhewn in / liz. That it ſhall be reverſed quoad the Feme one- 
ly: But there the Caſe was, That the Baron and Feme levied a 
Fine, the Feme being withinage, and the Baron died , and ſhe took 
a ſecond husband, and they bzought a Wait of Erroꝛ, and the 
Fine was reverſed quod the Feme only, and her heirs. And now it 
was argued by Egerton and Golding of Grays-Inn , That the Fine ſhall 
be oneiy reverſed quoad the Feme and her heirs , and ſhall ſtand 
good againſt the Baron; fo2 it may be that the Land was the inhert- 
tance of the Baron, which he might lawfully convey ; and that 
the keme was joyned onely to bar her Dower, oz that they were 
Joyntenants befoze marriage; ſo he might well give his part: 
And ik it were the inheritance of the wife , yet he might diſpoſe of 
it, during his life ; and it ſhall not be reduced to him againſt his 
own ac, Coke al Atkinſon, contra: It ſhall be intended the inheri⸗ 
tance ofthe wife , if the contrary be not ſhewn , as in pigotts Caſe, 
Antez. Wray , TUhen Baron and Feme joyn in a Fine, it ſhall be in- 
tended the inheritance of the wife , and not that they are Joynte- 
nants 92 Tenants in common: And ik the Fine ſhall be reverſed 
onelp as to the inheritance, where ſhall the Freehold be, and to 
whom ſhall the Toniſee be attendant 2 Gawdy, This matter be⸗ 
ing dubious , the Court ſhall intend it to be rather the inheritance 
of the wife, then otherwiſe : And the F ine being the foundation 
of the Conveyance, it being reverſed all ſhall be reſtoꝛed; as 
the cale in Littleton, plac: the Baron diſcontinues the Land of the 
Feme, ulld takes an eſtate to him and his wife; the wife is remit: 
ted, and la ig the husband, though he cannot ſay lo: Foz ſhe can- 
not be remitted, but the husband muſt be allo remitted „fo they 
are one perſon; 5nd this Fine ſhall be reverſed in all: Fo2 it is 
D Erro? 
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Erroꝛ in Lawok the Court; and the Baron by the Fine giveth no- 
thing divided from the Feme - And all that palleth kram the wife 
ſhali be reverſed in all, foꝛ the Conveyance is in Lam errone. 
ous. As if a man confeſs an action which is erroneous , yet a. 
gainſt his own act he ſhall avoid it by Erroz: And ik it thall be 
reverſed quoad the Feme onely , then it ſhall be a Fine le vied by the 
husband onely; and ſoit wil be a Dilcontinuance at the Com: 
mon Law againſt the wife, which is not reaſon : And by the 
Reverſal of the Fine, a particular intereſt cannot be given to the 
Coniſce. And it this Fine ſhall ſtand to bind the Baron, thenthe 
aron cannot joyn in the Tit of Exroꝛ; foꝛ a man cannot bung an 
action to reverle that which binds him, but all the Books are, | 
they ſhall joyn in a zit of Erroz. Wray: The Baron giveth ng | 
more then the wife giveth with him ; and this was Erro2 in | 
Court, to receive the Fine; and if the Fine ſhall be reverſed, 
but (eſſabit executio , Duixing the life ofthe Baron, then the wife ſhall 
not be reſtoꝛed to her inheritance living the Baron, which is not 
reaſon ; and here is nomiſchief toany: Fo2 if the Coniſce had 
made a Feoffment , Scire facias ſhall iſſue agatnit him, in which he 
may ſhew and plead. That it was the tnherttance of the Baron, | 
and the Coniſce might have pleaved it; and ik he doth not, the 
Court will not help him. And it was afterwards adjudged, | 
That the Fine ſhall bereverſed in toto. And Wray ſaid, he had 
conferred with divers other Juſtices , and they were of the ſame þ 
opinion. 
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Roger Windham werſ#s Ed. (lere. 


(2) | Bom upon the caſe, and declares, That the Oefendant was 

La Juſlice of Peace in the County ot N. And whereas the Plain: 

tiff was a loyal tubject,4c. The Detendant malicioully intending 

to depꝛi ve him of his good name and kame, did direct his Car: | 

rant, and ſhews it incertainty, ec. to divers Conſtables to at. 

tuch him; aliedging he was accuſed of the ſtealing of the hoꝛſe of |: 

A. B. by reaſon whereof he was arreſted, till he put in bond ta 

appear, #c, Ubi revera he was never accuſed, noꝛ did ſteal the hoꝛſe, 

and the Defendant did know him to be guiltleſs ; by realon f 

whereof he was greatly diſcredited : Upon Non Culp' pleaded, { 

it was found fo2 the Plaintiff ; and it was held by Clench ann | 

Gawdy, the action was maintainable: Jf a man be accuſed toa | 

Juſtice of Peace fo2 an offence , fo2 which he cauſeth him to 

be arreſted by his Warrant ; —_— the accuſatton be falſe, | 

yet he is excuſable, but if the party be never accuſed , but the 

juſtice of his malice and own head cauſe him to be arreſted, it 

Is otherwiſe 2 And they commanded Judgment to be given to2 the 
Plaintiff, 14 Hen. 8. 


Havichbury verſus Harvy and his Wife. 


4633 D upon the Statute of 5 Eliz. 9. and demands ten pound, fo? 
that he ſerved a P2oces upon the Feme as a witneſs , and 

tendered to her ſufficient charges, #c. and ſhe appeared not, fc. 

And upon iſlſue joyned, it was found fo2 the Plaintiff. And it 

was alledged in Arreſt of Judgment, that he doth declare, that 

the not appearance was to his damages, and ener not _ 

| amages : 
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damages : Allo that a teme · Covert ts not within the Statute, and 
the charges ought to be tendered to the Baron; fo? the charge licth 
upon him. Lewis: The Action is not bꝛaught koz the damages 


which he had by her not appearance, but fo2 the ten pound gwen 


by the Statute, Secondly, A Feme-Covert ts within the Statute ; 
foꝛ ſhe may be the ſole witneſs. Thirdly, She is the perſun ptimiſh- 
able koꝛ not coming, and the tender therekoꝛe is to be to her; and 
the Dlaintift had Judgment. n 


Hoc verſus Marſhal , Int. Hill. 30 Eliz. Rot. 788. 


Nbbt upon an Obligation: The Condition was, That if Oi 
bert Fuller ſhall not appear at the next Court in Thetford to 
antwer to the Plaintiff, cc. It then the ſaid Osbert befoze re firſt 
day ot October, found ſtirety to anfwer ; that then, ec. the De- 
fendant pleads, that the laid O. did appear at the next Court; 
the }Ilaintiff replieth , Chat he did not appear Et de hoc point ſe 
ſaper pitriam. And upan this, iilue was joyned and found fo? the 
Plaintiff. And it was alledged in Arreſt of Judgment, That 
this was mif-tried ; fo? it ſhall be tryed by the Recoꝛd, and not Per 
Pacriam , fo every Appearance is upon Recoꝛd. But the Court 
heidthe tryal good; fo2 it appeareth not that he appeared, and 
that his appearance was upon Recozd ; but his Plea is, that he 
appeared at ſuch a day in the Court, which may be, and his ap- 
earance not entred; and yet by it his Bond is ſaved, and he 
imlelt doth not conclude, Prout apparet de recordo. And Wray fatD, 
That appearance at ſlich a day may be tryed per pais: But Ap⸗ 
pearaices generally thall be tryed by the Recoꝛd. And Gawdy 
laid, If it be mil tried , it is aided by the Statute, 32 Hen. 8. 
And it being the next Term moved again, and a Rule given if 
2 be not ſhewn the next day, that Judgment be koꝛ the Plain⸗ 
1 » 


Piers verſus Hoe. 


Reſpals. The Cale was upon ſpecial Uerdia : A woman that 
was Tenant fo2 life as a Jopntureſs takes a ſecond husband, 

and they by Deed convey the Land ta Clerke and his Heirs , Haben- 
dum to him and his heirs, to the uſe of him and his heirs fo2 the 
life of the wife onely: And the queſtion was , Ik this were a Fo2- 


feiture. And it was argued by Popham fo2 the Plaintiff, and Coke 


fo2 the Detendant; and Gawdy held it no fozfeiture , and that 
the wozds (for the life of the Wife ) ſhall refer to both: Foꝛ in con- 
ſtructian of Deed, where the woꝛds are doubtful , reaſonable 
conſtriction ſhall be made; and when woꝛds are in a Deed to 
cxo2efs the parties intent, they ſhall not be taken as votd:t And 
here the words (for the life of the Wife) Are put in to exclude the 
Foxeiture, and to ſave the eſtate: And ok this opinion were 
Wray and Shute upon the firſt motion, but Clench, contra. But at 
another dap it — moved again, Gawdy held his foꝛmer optnt- 
on, but Wray and the other Jüſtices held ita Foxfetture; fo2 Wray 
fatd, by the Oced at firſt a Fee-ſimple did paſs , and that to the 
tte of the Feoffee, then the —_ the uſe are ſeveral thing 

2 and 
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and cannot be coupled to the wo2ds (for che life of the Wife.) And 
Wray laid, he had demanded the opinion or the Juſtices ot his houle, 
and they held it clearly a Fozfeiture in the woꝛds, and that the 
wo2ds (for life, &c. ) fhall refer oneiy to the ule; aud it was fo ad. 


judged. 
Ordeway verſus Parret and Halley. 


Cire facias bzought againſt the Defendants who were ball upon 

 aBill of Debt bzought againſt Bennet, who pleads, That the 
pꝛincipal had payed. the money in which he was condemned to 
the Plaintiff, accozding to the condition of the Kecogrmfance, 
and per Curiam it was ruled no Plea without pleabing payment 
of Recoꝛd: Fo2 it was ſaid, that the condition is, Chat the De: 
fendant ſhall ſatisfie the Debt , otherwiſe the Sureties would da 
it: And this is to be underſtood of the moſt ſufficient tatisfanion, 
which is of Recoꝛd; and therefoze they dilallowed the Plea, any 
would not ſliffer it to be entred, o2 to be demurred upon; and did 
command Gerard, who pleaded the lea, to plead another Plea, 
otherwiſe a Nihil dicic ſhaft be entred. v. Poſtea, Paſchæ, 33 Eliz. 


Watkins verſus Aſhwicke. 


Ota by Coke, that it was adjudged, Trin. 27 Eliz. between the 

ſaid parties, that where one tendered money upon a Yout- 

gage foꝛ an Infant, who was not Guardian, no2 was to have any 
intereſt in the Land, that it was adjudged a vold tender. 


De Bavoy verſus Haſſal. 


2 The Plaintiff declared, that in conſideration the 
Defendant had retained him to go from London to Paris in 
France, Upon his occaſions , he aſſumed to give him ſo much as 
would content him ; and alledgeth thathe went thither, and was 
content to take Five and twenty pound fo2 his laboꝛ; and at ſuch 
a place he requefted the Defendant to pay it, which he refuſed, 
Coke maved in Arreſt of Judgment, that he ſhewed no time 02 
place, when he gave notice of his contentment; and therefoze 
was not good; fo2 it hath been adjudged, that where one doth 
pꝛomiſe to give another twenty pound upon requeſt, and becauſe 
no place was alledged of the requeſt, the Judgment after Aerdid 
was ſtaid. Gawdy Juſtice, the ground of this action is the Aſſumpſt, 
but this cannot be certain without the parties Declaration: Do 
the notice is to make the certainty of the duty, but not to info2ce 
02 tmpeach the pzomiſe ; and in the caſe alledged, the Aſſumpſit is 
nothing without requeſt. But here being onely a Conveyance, 
the certainty of the time and place is not neceſſary , but this ge- 
neral foꝛm will ſerve, foꝛ it is but inducement; fo2 the Contenta- 
tion is not the cauſe of the Action; as the caſe tn 90 Hen. 6. in debt 
againit a Succeſſoꝛ of a Parſon fo2 an Annuity granted by his 
Pꝛedeceſſoꝛ, Pro conſilio impenſo & impendendo, and Declares , that 
he gave counſel as he ought (otherwiſe the action lay not) but 


ſhewed no place where, yet goad. Wray accozds: Fo? the 1— 
r 
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where he was content, is not material, noꝛ iſluable; foꝛ none can 


trytt but himſeif: Ilſo it is remedied alter Gerdi; and it was 
adjudged fo2 the Plaintiff. | 
Finymore verſus San y. Int. Mich. 30 & 31 Eliz. 
Rot. 174. | | 


Ebt foꝛ Seven pound thirteen ſhillings and four pence ; upon 
D Nihil deber , the Jury found that the Oetendant did owe fix 
pound thirteen ſhi{{:ngs four pence, but ſpoke not of the other 
twenty ſhillings. And this was alligned fo2 Erro? , that the Uer- 
dict was ill, and not remedied by the Statute of 32 Hen. 8. And fo?2 
this cauſe it was reverted, | :n 


* 


Arundel verſus Short and his Wife, Mich? 
30 & 31. Rot. 434. 


Ever Upon a Judgment given in T2eſpaſs by Baron and Feme 
of their Cloſe bꝛoken, and Coon carried away. Erroꝛ aſſign. 
ed, that eme ought not to joyn , foꝛ the can have no p2operty in 
the Con, 48 Ed. 3. 18. 9 Ed. 4. 52. In perſonal actions they cannot 
joyn. Godfry and Coke contra: It 1s in the election of the Baron to 
jon his wife in perſonal actions; and it may be intended that they 
were Joyntenants of the Coen befoze Coverture, o2 that the 
Feme hãd it as Erecutrir : And if the T!t by any Jntendment 
may be good, it ſhail not abate. Gawdy , Tye Books agree, that 
fo2 perſonal things they cannot joyn; but to2 perſonal things in 
action, it is in the eledion ot the Busband to joyn his wite , 92 
not. And Trin. 31. the Judgment was reverſed, V. 21 Hen. 6. 30. 
14 Eliz. Dyer 305. 7 Hen. 7. 2. 


Musket werſus Cole. 


r And declareth, that in conſideration the Plarntiſf had 
paid to the Octendant Fo2ty pound fo2 the debt of J. Muc 
ker his ſont; the Defendant aſſumed to deliver to him all the Bills 
and Obligations in which the ſaid J. Musker was bound to him; and 
alledgeth, in facto, a requeſt , and dental to deliver, æc. And upon 
Non Aſſumpſit, it was falind foꝛ the Plaintiff. And it was moved in 
Arreſt of Judgment, that the Plaintiffhad not averred, that the 
Defendant had any Bills o2 Obligations of the ſaid J. Musker ttt 
his hands; and if he had none, the Plaintiff was not damnified, 
37 Hen. 6.29, 19 Eliz, Dyer 356. & 297. But Godfry fo2 the Plaintiſt 
laid. That when it is alledged, that he required the Detendant 
to deliver them; in this it is implied, that he had ſome Bills, xc. 
and the Plaintiff need not ſhew them ſpecially. Gawdy Juſtice 
lald, the Plaintiff is not to recover the Bills, cc. but onely 
damages, and ſo need not alledge what the Deeds were; as the 
cales in 7 Ed. 3. 3, and 46 Ed. 3, 4. The difference taken where he is 
to recover damages, and where the Land : And here it may be 
Jung! — _ what Bills , ct. he had; and the Plaintiſt had 
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(12) 


Knight werſus ſermin, Antea Mich. 30. Cale 25. 


P. was now moved again by Coke, and he ſaid, this Malicious 
intention and endeavo? betoze the Bill exhibited, is to be pu 
niſhed, although the Jndicment was lawful to be pꝛeterred by any 


one foz the Queen: and the woꝛds here, and ln a conſpiracy, are 


al one; and as a Wait of Conſpiracy lieth againſt two , ſo here 
againſt one; and it is here alledged to be done maliciouſly ; And 
here he cauſed the Indictment to be wꝛitten befoze be came into 
the Court, which is not the office of witneſs : And where malice 
is, his Dath doth not ercuſe him; but if he Had done it by the 
command of the Court, it had been otherwiſe , 2: Edw. 3. 17. 
7 Aff. 12. 20 Hen. 6. 5. Gawdy Jlſfice , Jf the Defendant did it up⸗ 
on good 2 — ions, he ought to plead them ; as that he found 
him in the Houle, ec. 92 the like cauſe of ſuſpicion ; but no ſuch 
thing is pleaded, otherwiſe every one ſhall be in danger of his 
life, by ſuch malicious practices, Wray agreed, 
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Brooke verſus Doughty, Int. Hill. 3 1 Eliz. Rot. 798. 


Ntion foꝛ woꝛds : Foz calling him A perjured perſon (1) 
and that he was forſworn in tre Court of Requeſts, And 

chat he ſhall ſtand upon the ſtage. The Detendunt 
pleads not guilty; andit was found, that he tpoke 

none of the wo2Ds , but chat he was forſworn in the 

| Court of Requeſts; und the queition was, if theſe 

| woꝛds were actionable, Coke moved, Chat fo2 ſaying a man 

is toꝛcwoꝛn, no action lieth. And in Trin. 28 Eliz. between Herne und 

| Haxe, f02 ſaying , he was foꝛſwoꝛn in the Court of Whicechurch , no 

: action lieth. And in this Term in the Common Þleas, between 

N Samms ànd Cowbolt , which is entered, Irin. 28 Eliz. Rot. 636. fog lay⸗ 

. ing, he had pꝛoved him foꝛtwoꝛn inthe Queens Bench, no action 

lap. But the Juſtices (Wray being abſent) held the action ** And 
fo2 the Caſe of Whitechurch:] Gawdy ſuid, The reaſon was, becauſe 
it is a baſe Court; of which, this Court ſhall not take Cogniſance: 
ut the Court of Requeſts is a Court, of which this Court 
ſhall take Cogniſance. And in Mich. 31 & 32 Eliz. the caſe was 
moved again; and by conſent of Wray, Judgment was given fo2 
the Plaintiff, but the damages were abndged. Nota; Daniel ſhew- 
ed a pꝛeſident, which was Trin. 23-Eliz. Rot. 882. between Foſter and 
Thorne, That fo2 theſe woꝛds, thou wert falfly foꝛſwoꝛn in the Star- 
| Chamber, an action did lie. 


R 
re 7 * * 


* Ann 


ö Toft verſus Tomkins, Int. Trin. 30 Eliz. Rot. £28. 


T Cale upon ſpectal Uerdic was, There was Szand⸗kather, (2) 
Father, and Son, the Ozand-father Tenant fo2 life, the Re- 
mainder to the Father in tail; the G2zand-father maketh a Feoff- 

ment to the uſe of himſelf fo2 lite, Remainder to the Father in 

Fee; then the Gzand-father and Father Jnfeoff the Defendant : 

The queſtion was, Ik this were a diſcontinuance? Coke fo2 the 

Jlaintiff , and Godfry fo2 the Defendant. Gawdy and Shute held it 

clearly a Otfcontinuance; to2 when the Father in Remainder en- 

ters to make a Feoffment, he is remitted by reaſon of the foꝛ⸗ 

keiture committed befoze; and by this had gained the poſſeſſion, 

and it is onely his Feoffment , and ſoa Diſcontinuance; koꝛ both 

cannot have poſſeſſion. Clench, contra: fo2 the intent ot his Entry 

was to joyn with the ather; and his intent appears, that his and 

the H2zandfathers eſtate ſhall paſs together: And this nn 
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it, that he will not enter f02 forfeiture, and ſo is no Dilcontinu 
ance, Et adjournat' abſente Wray. 


Boyton verſus Andrews and Simpſon, 
Int. Hill. 30 Eltz. Rot. 156. 


Bo upon an Obligation. The Condition was ts make an alli. 
cance to the Obligee of certain Land bekoꝛe the tenth of Marth, 
17Eliz, And il it foztune that the Dbligee refuſe to accept che aſſy, 
rafice, and ſhall make requeſt to have One hund2ed pound in ſatic. 
faction of it: Then it uponſuch requeſt within five moneths after, 
he pay the One hundꝛed pound, that then, #c. and at the day he 
refuſed the aſſurance; and afterward , 27 Eliz. he maketh requeſt 
to have the One hundꝛed pound. And if this requeſt were ſufficient 
fo2 the time, was the queffionupon Demurrer: And upon motion 
without argument, the opinion of the Juſtices was, that a re- 
queſt at any time, ductng his life, was good, and he is not reffrain; 
ed to make it, at, oꝛ befo2e the day the aſſurance was to be made; 
And Judgment was fo2 the I laintiff. 


Coteford verſus Peale. 


JRohibition, The Plaiutiff ſueth the Oefendant fo2 Tithes in 
Specie of certain Paſtuxes in N. where he was Parſon: The 
Defendant to have a Pꝛohibition, ſurmiſeth, That he was anin: 
habitant in s. and that time out of minde every inhabitant there 
that had Paſtures in N. had paid Tithes foꝛ them to the Uicar of 
S. and that the Uicar of s. had paid to the Parſon of N. two pence 
fo2 every acre; and the Court held the P2ohibitton did lie, and 
that the Plaintiff ſhall declare, and the Defendant may demur 
to it ił he will, fo2 it is as if he had pꝛeſcribed to pay two pence 
fo2 every acre, | 


Botham & Cooper verſus the Lad y Greſham. 


2 That ſhe ſued them in Court Chziſtian fo2 Tithe 
Day, and ſurmiſed, that time out of minde they had paid to 
the Uicar there fotirpence fo2 the Tithe Þay of every acre. Coke 
moved, this was not good, fo2 here modus decimandi ſhall not come 
in queſtion; but he ought to plead it in the Spiritual Court, that 
it appertains to the Uicar , and not to the Parſon: And if the 
Cicar ſue fo2 Tithes, there modus decimandi ſhall come in queſtion 
and a Conſultation was granted. V.Caſum præcedent. 


Gomerſall verſus Biſhop, Hill. 31 Eliz. Rot. 75 1. 


5 The Plaintiff ſurmiſed that he ſued him koz Tithe 
ot Pay, whereas there was an agreement between them, that 

fo2 the ſum of ſeven ſhillings per annum he pꝛomiſed him, that he 
ſhould have the Tithes of this Land fo2 big like: And in his De- 
claration he ſaid , that fo2 this ſum the Oefenvant let him his 
Tithes fo2 lite; and koꝛ this variance the Court held all to be ill, 
fo2 the Surmile is as the Watt ; and if there be variance between 
the Surmiſe and Declaration, all is ill: But Godtry ſatd , it han 
been ruled between Pendleton and Hunt, That an agreement be- 
| tween 
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tween the Parſon, and the Pariſhioners, was a good cauſe to 
grant a Þ2ohibitton, fo2 the Spiritual Court cannot try it; and 


they will not allow the Plea. 
Stedman's Cade. 


| Cuts was indicted upon the Statute of 5 Eliz. fo2 Perjury, and 
the Tndictment was, That he was examined upon certain Ar- 
ticles in the Star-Chamber, and that Falſo & voluntarie depoſuit; 
and ſhews not. in what matter he ſwoze faiſly, noꝛ in what action; 
and the Dath was inthe Star-Chamber in Middleſex, and the Jn: 
diament in Stafford, and he was diſcharged. | 


Richard Thomas Cale. 


HE was indicted upon the Statute of 5 Eliz. fo2 Perjury, and 
recited the Statute, That it any be [worn,#c. in any Court 
of Keco2d, whereas the Statute doth mention them ſpectally, 
ec. Alſo that Apud Caſtrum Lincolne falſo depoſuit, und ſhews not in 
what County the Caſtle was, ec. And it wanted the concluſion, 
Et ic falſo & voluntarie perjurium commuſit, &c. Ali he was Diſcharged; 


Lenthal's Cale. 


Enthal was indicted of the murder of Coke, and the woꝛds were, 
Inquiſitio captaapud Hereford, &c. blit ſhewed not in what County 
Hereford was, which ſhould be of necefſity , fo2 the Coroner o2 
Jultice of the Peace cannot take an Inquiſition out of their Jurtf- 
diction,and ſhewed not the place where the ſtroke was given: And 
fo2 theſe cauſes, the Jndicment was held to be void. 


Goſlen's Caſe. 


G CUas indicted of the murder of Marſum, and the Jndicment 
was, that percuſſit in brachia ſua dextra. Coke moped, That this 
was falſe Latin, and without ſence, oꝛ certainty where the ſtroke 
was, and ſhewed not where the party died of the ſtroke; fo2 it 
was, and ſo of it Eo inſtante die obiir: And the opinion of the Court 
was, that it was vicious. 10 


Kirkby verſus Coles, Hill 3x Eliz. 


SSumpſit, And Declared, that whereas a certain communica- 
1 tion was between him and Cooper, fo2 the Waſting ot certain 
Hoggs to2 the Plaintiff, in conſideration, that che Plaintiffgave 
to Cooper thꝛee ſhillings fo? every bog well maſted ; the Detend- 
ant aſiumed, That they ſhould be well fatted, and redeliveredto 
him: To which promiſe, he giving credit, did deliver to Cooper 
One hundꝛed and fifty Hoggs to be mafted; and fo2 that fifty of 
the Doggs were not redelivered to the Plaintiff, he bzought his 
Action, And after Uerdic, Tredway did alledge in Arreſt of Judge- 
ment, That there was no conſideration to charge the Defendant ; 
foꝛ he had no benefit; but Godfry alledged fo2 the Plaintiff, That 
the pzomiſe was the cauſe of the Contrac, and being made at the 
time of the Communicatton it hall charge him; —— 

. hap 
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(9) 
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(II) 
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(12) 


(13) 


haps, it it were made at another cine. And it was adjudged be: 
tween Smith and Edmunds, where two Merchants were indebted 


one to the other, and they agreed to Deliver all their Bills any 


Bonds into the hands of the Oekendant, he did allume, that ye 
would not dellver them, till all acons were determined between 
them; and notwithſtanding he had delivered to one of them, and 
the other party bꝛought his action; and it was adjudged main: 
tainable, yet he had no benefit vy keeping o them: Yet that was 
not material, foꝛ the action was grounded upon the pꝛomile and 
diſceit, ſo here. And ot that opinion were Wray and Clench, becauſe 
the pꝛomiſe was at the time ot the Commumcation.Gawdy Juſtice, 
was of the contrary opinion. 


Warcop verſus Morle. 


mos And declares, that in conſideration he had bought of 
the Defendant thꝛee parcels of Land, upon the tenth ot De- 
cember ; he afterwards, viz. 19 December aſſumed to make him a 
ſuſticient aſſurance thereof betoꝛe ſuch a day after Aerdict. Godfry 
moved, that the confideration was executed, but it was adjudged 
* Plaintiff; fo2 the aſſurance was the ſubſtance of the tale 
and matter. h 


Stretton verſus Tayler. 


2 upon the Statute of Uſtiry, Tam pro ſeipſo quam pro 
Regina, the Queens Attozney entred a Non vult proſequi : And 
tyis was now pleaded in bar againſt the Inkoꝛmer koꝛ all; and it 
being moved in Court, Wray heid it ſhould be no bar. But Poph:m 
Atto2ney alledged, that it cannot be found in any Reco2d, that the 
party had pꝛoceeded, when the Atto2ney had entered a Non vult pro- 
ſequi: Fo2 they do it not without great conſideration, when the 
Jnfo2mation had long depended, and nothing done tn it; and it 
is entred fo2 the eale of the ſubject, that he ſhould not be grieved 
without catiſe ; and it ts not againſt reaſon, that in perſonal ſuits, 
the act of the. one Plaintiff ſhould pꝛejudice the other. And here 
the Queen is the pꝛincipal and firſt named; and if it were Pro Do- 
mina Regina tantum, it is clear, ſhe might diſcharge it; and the Re- 
plication ſhall be in the Attorneys name onely: And therefoze 
after Plea pleaded, the Queen is onely party in a manner: And 
it was adiudged within theſe eight pears, That if the Inkoꝛmer 
be nonſuited the Queen cannot p2oceed ; and by the ſame reaſon, 
where the Queen will not p2oceed, it bars the party; and the 
Reco2ds of all times warrant it. But at another day it being 
moved again, Wray laid, they all held that the Entry was no bar to 
the party; and that upon conference,Anderſon and Manwood were of 
the lame opinion, that the party is not barred by the Queens not 
ö koʒ in that the Law giveth the party the moyety, the 
Queen cannot diſcharge it. And Wray and Gawdy denied, that the 
nonſuit of the party did bar the Queen. And it was afterwards 
ruled, that the party is uot barred by this Entry, 11 Co. 65. b. 


Perry 
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Perry verſus Soam, Mich. 30 & 31 Eliz. 452. 


Rohibition againſt the Defendant, Par ſon of the Church of 
P Shering in Eſſex; fo2 that he had libelled in the Spiritual⸗Court 
fo? Tithes of green Tares, eaten befoze they be ripe ; And to2 
Tithes of Herbage of dꝛy Cattle, and fo2 Tithes of Sheep bought 
92 lolo, and fo2 Churchings and Burials ; and ſurmiled as to rhe 
green Tares, that in the ſaid Pariſh they had not ſufficient 
Meadon o2 Paiture fo2 their Ozaught-cattle and Milch kine: 
Aud in conſideration thereof, they hav uled time out of mind, ec. 
to pay the tenth chock of their ripe Cares; but fo2 the green 
Tares which were eaten bekoꝛe they were ripe, in conlidera⸗ 
tion they gave them to their Cattle, they were dilcharged of 
Tithes fo) the ſame. And as to the Herbage fo2 dzy Cattle, he 
ſurmiſed, That every Pariſhioner there which had Pilch-kine 
and Calves, under the number of ſeven, ſhall pay foꝛ every Calf 
he rears one half penny, foꝛ every one they kill one penny, fo2 
Bvery one they ſell the tenth penny and it he have ſeven 02 above, 
to give one in fattstacionof Tithes of them, and all dꝛy Cattle: 
And as to the Tithes of Sheep bought o2 ſold, he ſtirmtied, That 
they paid koꝛ the Lamb one half penny, and fo2 the TUooll and 
Fleece of the Sheep one penny; and fo2 all Sheep bought o2 (old 
between the Lady-day and Lammas, to pay four pence ; and to the re- 
ſidue of the year, ſaith nothing, no2 to the Churchings and Bury 
ings; and to2 that it was clearly held ill. And to the firſf, Coke 
ſaid it is no good ſurmiſe, fo2 he may as well p2eſcribe to be dif- 
charged of Pay given to his Cattle, and it is a pꝛeſcription in 
Non decimando; and he doth not pꝛeſcribe fo2 all Tares, but fo2 
thoſe given to his Cattle, and hath not averred, they were gi⸗ 
ven da his Cattle; ſo purſueth not his preſcription, as 10 Ed. 4. 2 
is thai 52 ought, To the ſecond Surmiſe, it is not good; fo2 
he aliedgerh not, that he had Calves ; fo2 if he hath no-Calves, 
but dꝛy Cattle, he payes nothing, and it is uncertain whether he 
hall have Calves,o2not; ſo it is an uncertain thing fo2 a certain 
duty. And laſt Term it was ruled in the Lady Greſhams caſe,CUhere 
one pꝛeſcribed to pay yearly by the hands of two perſons inhabi⸗ 
ting in luch houſes, tour pence to the Aicar in ſatisfaction of all 
Tithes, it was adjudged ill; fo2 the houſes may decay, oꝛ none 
live in them; ſo nothing ſhall be wn 2 As to the firſt, the Court 
held it a good Surmiſe ; koꝛ Wray ſald, the matter is the want of 
Meadow and Paſture ; and ik he had ſald, fo2 want of Meadow 
and Paſture, they had uſe to eat their Meadows with their Cat- 
tle; and fo2 fo muchas they did eat, to pay no Tithes, it had been 
good: But fo2 theſecond, the notaverringhe had Calves, this 
cannot be good, and the other are not to be defended: And there- 


foe fo2 all, except the firſt conſultation, was granted, and fo2 that 


they would adwite. 


Engliſh verſus Pellitory, Tayler and Smith, 
Int. Mich. 30 & 31 Eliz. Kot.5 2 f. 
Reſpaſs fog Aﬀault, Battery, and Wounding : Two of them 
pleaded, that they were Leſſees of certain Lands; and there 


were certain Poſts upon the Land, and the Plaintiff wan 
T2 en 


15 
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taken them away, and tyey gently rook them kram him, #c. The 
third pleaded, that he came and tound them contending fo? the 
Joffs, and he parted them, Mollicer laying his hand upon the 
jJAatnciff. Che Plaintiff replieth, De injuriis ſuis propriis abſque tai 
c:uſa, and found fo2 him. Harris moved, that this was no iſſue; fo: 
the Plaintiff ought to have made ſeveral Repltcattons, and abſque | 
tali cauſa can be no iſſue to all: But the Court laid, though it ve 
no good foꝛm of pleading, yet by reaſonable conſtruction theſe | 
wo920S abſque tali cauſa, being nomen æquivocum, ſhall be referred ta 
every caule. And ſo the Pleading ſhall be maintained, and Judg. 
ment was given koꝛ the Plaintiff, 


Termino Trinitatis, 31 Eliz. in Communi Banco. 


Sir Tho. Cecill verſus Harris, Int. Trin. 29 Eliz. rot. 823. 


(1) Ebt agatuſt the Oefendant as Executoꝛ fo? the arrearages of 
Rent in time ofthe Teſtatoꝛ; hepleaded Levy per Diſtreſs &ſic 
non detinet, uiid upon iſſue joyned, tt was found by Cerdict, that 
a ſiranger which was the Aſlignee of the Term, by the Executoz, 
had paid the Kent tothe Plaintiff, which had accepted it; but ng 
Diſtreſs was taken fo2 it: And if the Plaintiff ſhould have Judg- 
ment upon this Plea, was the queſtion. Anderſon, Periam,and Wind- 
ham, held clearly, that Judgment ſhall be againſt the Plaintiff; 
fo2 the ſubſtance of the Plea is found with the Oefendant ; fo? it 
is found the Rent is patd : So non detiner the Rent, and the Sub: 
ſtance is upon the non detinet, nd not upon the levying by Diſtrels. 
Walmſly held ſtrongly the contrary, that the ſubſtance of the Plea 
is upon the levying by Diſtrels; and if it befoundit was not le- 
vted, the reſidue is not material, fo2 this is the matter traverſa: 
ble; and upon this is the iſſue, andſo 1s 4H. 6. and 33 H. 6. But 
the other Juſtices cleariy againff him; and Anderſon denied the 
Book of 4H. 6. and ſaid other Books are againſt it. 


Sutton's Cale. 


(2) Erne firmæ, ànd declares of a Leaſe fo2 years made to him 
the Plaintiff, by the Dekendant himſelf : And upon not 
guiſty pleaded, the Jury found a ſpecial Aerdia, that the De- 
tendant had nothing in the Land when he made the Leaſe to 
the Plaintiff; and that afterwards he entred upon the Plaintiff, 
and the Jury finding the whole matter at large, the queſtion was, 
if his Entry was lawful, Anderſon and Periam held clearly, that 
| the Plarntiffſhall recover; fo2 this is a good Leaſe, and intereſt 
* between the parties; ſo that the Leſſee may enter, and the other 
cannot put him aut; and when he hath right and Intereſt, he may 
have his acion:And this may as well be found by the Jury, though 
but a matter of Eſtoppeil, as any other matter. And Anderſon aid 
it hath been adjudged, if A. le vy afine to B. of His own Land fo? 
years, and B. is ouſted, A. ſhall have an Afſize ; and they ſaid, 
the Jury in any caſearebound to find an Eſtoppel : and in leadak 
caſe, becauſe they would not find an Eſtoppel, they were attatnt- : 
ed. But Walmſiy held the contrary ; fo2 being a matter of Eſtop- |. 
pel, andthe Jury being ſwo2n to find Veritatem facti, they ſhallnot * 
: kind an Eſtoppel: And the Jury having found the matter at large, { 
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and the truth appearing to us, that the JÞſainciif had not right 
noꝛ cauſe of action, vir by Eſtoppel, we muit judge accoꝛding to 
| the truth of the matter: And Windham ſeemed to agree with him, 
| that it ſhali be adjudged accoꝛding to the truth of the matter: and 
thereupon Periam ſain, they would know the opinion of other $u- 
ſtices, but ſaid pꝛivily there was no great queſtion in it. 
Marler verſus Wright and Green, Int. 30 & 31 Eliz. 
| Rot. 803. . 
Jectione firmæ. The Cale was, Edmund Biſhop of London made a (3) 
E Leaſe s Eliz. fo2 twenty one years ot Land, part of his Biſhop⸗ 
rick, rendꝛing the ancient Rent, and atterward was tranſlate 
to York; and 17 Eliz, Edwin then Biſhop of London, granted the Land 
to thee fo2 their lives, rendꝛing the ancient Kent; the Leſſee At- 
turneth, the Dean and Chapter confirm the Leaſe, Edwin was 
tranflated to York, and John now Biſhop of London inade a Leate to 
the Plaintiff. The queſtion, ik the Leale to: thzee lives being 
confirmed by the Dean and Chapter was void to bind the Suc⸗ 
ceſſoꝛ by the Statute of 1 Eliz. the Leate foꝛ years being then in eſſe. 
And it was adjudged, that the Leale fo2 thꝛee lives did not bind 
the Succeſſoꝛ; and the puncipal reaſon was, That by the wozds 
of the Statute, upon Leaſes made by Biſhops, the ancient Rent 
muſt be reſerved, and yearly payable; and in this caſe, the Rent 
reſerved upon the grant to2 thꝛee lives in Reverſion, although it , 
be due; yet the Succelſoꝛ had no remedy toꝛ it, during the Leaſe 
£02 years, by Diſtreſs o2 by Action of Debt, being reſerved upon 
n Leaſe fo2 lite, no2 by Aſie, fo2 he had no Seiſin: And fo it is 
not due oꝛ payable, accoꝛding to the intent of the Statute, and the 
Plaintiff had Judgment. 


Smalwood and two others, againſt the Biſhop of 


Coventry, &c. and Marſh. 
Uare impedit, bꝛought by the Plaintiffs as Executoꝛs of William (4) 
Sale, fo? not ſuffering them to pꝛeſent to the Arch-Deaconry of 
Derby, which became vold in the time of the Teſtatoꝛ, and belong: 
ed to him; and after his death, to the Plaintiffs ta p2eſent ; and 
the TUrit and count ſuppoſed a diſturbance to the Teſtatoꝛ in his 
life, In nunc retardationem executiones teſtamenti prædict. And it was De- 
murred upon it, I. Becauſe the Arch Deaconry is yet void; and 
ſo they may have an Action fo2 the diſturbance to themielves. 
2, There is no ſuch Writ in the Regiffer. 3. Pere is a double 
diſturbance to the Teſtatoꝛ, and to themſelves. 4. The diſturb⸗ 
ance to the Teſtatoꝛ is alledged to be in Retardationem executionis te- 
N ſtamenti, which cannot be; fo2 in the time of the Teſtatoꝛ there was 
; no Teſtament. 25 E.3. 40.4. Thists not an action given by the equi: 
ty of the Statute of 4 Ed. 3. 5. AnArch-Deaconry ts ſuch a ſpiri⸗ 
tual pꝛomotion, koꝛ which an action lieth not; fo2 it is a ſpiritual 
office and function,and hath no certarn place to be induced in; as 
24 Ed.3.42. where this queſtion is glanced at there, v.50 Ed.z.2-. : 
39Ed.3.21. 18 Ed.3.9. And it was reſolved, that the TUrit ſhall abate. | 
Anderſon ſuid they were all reſolved, that as the TUrit is bꝛought, it 
ö tallabate ; and yet they agreed that a ſpectal CUrit lieth in this 
caſe foꝛ the Executoꝛs. And the pꝛincipal reaſon of their Judg- 
; ment was, becaule the CUrit was In nunc retardationem, which cannot 
be of a dſturbance in the life of the Teſtatoꝛ. vide This caſe re⸗ 
vi ved, Mich, 33 Eliz. in Communi Banco. Bond 
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Bond werſus Richardſon, Intr. Mich. 30 & 31 Eliz, 
e 


Abbt upon an Obligation, the Condition was fo2 the payment 
of a leſſer ſum at a certain day and place ; the Defendant 
pleaded — ment at the day and place acco2ding to the Condition: 
Cpon which, they were at ſue, and it wa found, That he paid it 
beto2e the day, and at another place, and the Plaintiff accepted it. 
and fo2 whom this Aer dict was found, was the queſtion, Anderſon, 
itxfS no queſtion, but it is found fo2 the Defendant ; and after: 


wards in Mich. 3 1 & 32 Eliz. it was moved again; and then Anderſon 


(6) 


4%}, 


(8) 


ſatd, They were all reſol ved to give Judgment agarnſt the Plain: 
tiff, fo2 payment befoze the day, is payment at the day: And 
thereupon it was adjudged, that the ]laintifſhall be barred. Vide 


5 Eliz, Dyer 222. contra. 


Mills verſus Snowball. 


Nery ſur Diſſeiſin; The patties being at iſſue,and the Jury at the 
Bar: One ok the Juroꝛs was challenged by the Oemandant, 
and alſo by the Tenant, and thereupon he was withdꝛawn: And 
atterwards,becauſe there were not Jurozs (ulfictent, it was pay: 
ed, That he might be ſwozn; and by the aſſent of both parties he 
was ſwoꝛn by D2der-of Court, And upon evidence it was held, 
That if a Feoffment be made of divers Lands, and of a houſe in 
which the Feoffo2 doth dwell, and delivers the Feoffment in the 
houſe, and ſpeaks nothing of the Land; yet it is good of all: Fo? 
they having an intent to give and take Livery, this is a good Fe: 
offment ; to2 they aſſembled there fo2 that purpoſe, And it was 
held, That where one deviſeth Land to his wife fo2 life, Re- 
matnder to his ſon and heirs; And ik he dieth befoze his age of 
twenty one years, that then it ſhall remainto J. S in Fee, and 
dleth; the ſon levietha Fine, and dieth befoze twenty one years, 
J. s. ſhall have the Land after the death of the wife , fo? it is g 
plain Limitation. 


Anonymus. 


Ebt by an Executoꝛ, the Defendant pleads, that the Plaintitt 

was an Alien nee at Gaunt, under rhe obedience of philip, King 

of spain, enemy of the Queen: And it was held a good tea, 

though the Action was bzought as Executoꝛ, and though no wars 

were p2oclatmed between this Kingdom and Spain, by reaſon of 
open acts that he did as an enemy. 


Green s Caſe. 


—— upon the Statute of Wincheſter ; fo that one Brook his ſer⸗ 
\ vant was robbed, and alledges, that the JÞlafntif himſelf 
came befoze a Juſtice of Peace, and was ** accoꝛding to the 
Statute of 27 liz. And after Uerdic, it was alledged in Arreſt of 
Judgment, that the ſervant was to beſwozn, and not the Maſter; 
and ſo was the opinion of the Court: Fo? the ſervant might know 
the perſons when the ſervant was robbed, and the Maſter was 
not in lee alk : And the intent of the Statute is, that he that 
had notice, ſhall be ſwozn. And thereupon the Judgment was ſfard. 


Beaſ- 
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Beale verſus Draiton. 


Irbt upon an Obligation: The condition was, that if J.5. (9/ 
makes an Dbligation to the Plaintiff befoze Michaelmas, that 
then, ec. the Oefendant pleaded, that J. S. made the Obligation. 
and 1ealed and delivered it to another as his Deed, to the ute of 
the Plaintiff, And it was adjudged, that it was no perfoꝛmance 
of the condition ; fo2 the meaning was, that it ſhould be a good 
Deed to the Jlaintitf, and perhaps the other will not deliver it 


to the Plaintitl. 
Hare and three others verſes Celey, Int. Hill. 30 Eliz. 


A Reſpaſs fo2 bꝛeaking their Cloſe called Churth-field, and meres (10) 
and bounds it: Che Jury find a ſpecial Cervin, that the 
plate where was ſixteen acres lying in afield called Chuch-field, and 
mered it by other meres and bounos that were mentioned inthe 
new Aſſignment, ot which Hare was (eiſeD in Fee, and eas expoſuit 
ro the other thzee to ſow at halfs, ſcil. Chat he ſhouldfind one half 
of the Seed, and the other thꝛee the other halt, andſhould manure 
the Land, and that Hare ſhould have one moyety of the Grain there 
growing when it was reaped, and the others the other moyety: 
And after the Land was ſown, A. entred by the command of the 
Defendant, and ſpoiled a great part of the Com: Upon which 
entry and ſpotling, the Action was bꝛought, I. Matteꝛ, It Church- L 
field being tound to be a great field,. in whichdivers men had inter: 
eſt, if the ſixteen acres in it may be called Church- field; and as to 
this the Court ſpake little. 2. Matter, It this expoſing the Land 
to halt, be not a Leaſe of the Land; ſa as the Action was to be 
bzought in the name of Hare and the thꝛee. 3. Admitting it was 
a Leũle, if Hare be not Tenant in Common with them ofthe Co2n, 
fo2 the moyety of that which was ſown, was his; and the Court 
held it no Leaſe of the Land, but otherwiſe it it be fo2 two o2 thee 
crops : And therefoze, as to the bꝛeaking of the Cloſe, Hare onely 
was to bing the action; and as to the ſpotling the Coꝛn, they 
ought to joyn,being Tenants in Common: But in that they joyn- 
ed in the action fo2 vzeaking the Cloſe, whereas he ought to have 
bzought it alone; it was adjudged the Writ ſhould abate, 


Higgins verſus Mill's Caſe in Cancellaria. 


Dis Caſe was referred ta Anderſon and Walmſly otit of the (11 
= Chancery.this Term. Higgins being poſſeſſed oof a Term, de. 8 
viſethhis Term to Elizabeth his wife, and to Edward his ſon, foꝛ 
their lives; and akter to Humphrey his ſon, and the heirs males of 
his body, and died. Elizabeth and Edward entred by foꝛce of the De⸗ 
vile, and died. Humphrey ſold his intereſt of his Term, and had 
iſſue, John, and died. John ſued fo2 the Term; and they certified 
ew options Under their hands, that John had no right to the 

eule. Anderſon did not ſhew his reaſon, but Walmſly ſhewed his 
reaſon to be, fo2 that John cannot claim it as heir-male, toꝛ that is 
— 22 yg the intereſt of a Term to him. v. Leonard Loves 


Termino 


(1) 


Termino Michaelis, 


Triceſsimo primo & triceſ. ELIZABETH, 
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Garrets verſus Fulwood. 


C was held by the Court, that the Statute of ; Eliz cap. 
is to be intended not onely of Excommunication to: 
criminal caules; but in any other Suits there fo2 Le. 
SLE S546 gacies,]Pobate of CClills, Cithes, oꝛ other cauſe there. 


: Matthew verſus Haſſal, Int. Mich. 30 & 31 Eliz. 
| 5 -- ot. 49. 


Rror of d Judgment in Ejectione firmæ of a Houſe in London, where 
Judgment was upon I of the Defendant. Firſt Er⸗ 

roꝛ aſſigned was, That a Crit of Jnquiry of Damages was 
awarded, and no day given to any of the parties to be there at 
the time of the return; fo2 the Entry ought to be, Ideo dies datus eſt 
partibus prædictis, 02 at leaſt to the Plaintiff; ſo that he might then 
pꝛay his Judgment, Sed non allocatur: Fo the Defendant ts not to 
have day, and the Plaintiff 1s to attend at his peril; and ſo is 
the courſe in the Common Pleas, but it is otherwiſe in the 
ueens Bench. The lecond Erroꝛ, the Judgment was, That 


. Recuperet poſſeſſionem termini — where it ſhould be Quod recuperet 
09 


(3) 


teſſion, and the Plaintiff had Judgment. 


terminum, and io are all the Books: But the Court held it all one; 
fo2as in a Real action, he is to recover Seiſin; fo in a perſonal, he 
is to recover poſleſſion, and the Writ is Habere facias poſſeſſionem, 
and the Judgment was affirmed. | 


Long verſus Woodliffe. 


Ebt upon an Obligation, which boze date in May, 30 Eliz. and 


it was foꝛ payment of a leſſer ſum in December, 3 1 Eliz. The 
Defendant pleads payment in December 3o Elz. acco2Ding to the 
condition, whereas it ſhould be December 31 Eliz. Iſſue was joyned 
Quod non ſolvit, and at the Niſi prius, the Defendant did confeſs 
the Action, Scit' quod non poteſt dedicere actionem quin non ſolver. Harris 
Serjeant, moved an Arreſt of Judgment, that this being no illue 
the confeſſion that he had not paid, is not material; and ſo Judg- 
ment cannot be given fo2 the Plaintiff : But the Court held, that 
he having confeſſed the Acton, the woꝛds Quin non ſolver, are not 
material, but ſurpluſage; and it ſhall be adjudged upon his con⸗ 


Hill 


tay 
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Hill verſus Tempeſt, & Rainsford verſus Mallet, 
Int. Trin. 31 Eliz. Rot. 8 11. : 


Rror of a Judgment in the Common Pleas in Treſpaſs of 
Battery, and this was atter Gerdi. The firſt Erro2,that 
the Entry was, That the Defendanr appeared per Higgins Atturna- 
tum ſuum, leaving out his Chuſtian name. 2, Erroꝛ, that after 
the iſſue and diſtringas awarded, the Action being bzought againſt 
Hill and J. S. J. S. Died befo2e the laſt continuance; and judgment was 
given onely againſt Hill: but to this laſt Erroꝛ it was held, that the 
Wat ſhould not abace , but it ſhall ſtand againſt the ſunvivo?, and 
the iſſue well tried, although that but one of them living, 4H. 7.7. 
2 Eliz, Dyer 175. to the firſt Erro vide poſtea in thts term. 


Hadman and Green verſus Ringwood. 


TY Plaintiffs as Churchwardens ok Hotherſton in Norfolk, 
brought Treſpaſs fo2 taking ot a Bell out of the Church in 
the time or their pꝛedeceſſoꝛs, and in truth it was in the time of Ed.s. 
inthe Rebellion of kett there; upon not guilty pleaded, it was found 
againſt the Defendant, and 501, damages given; Godfrey moved, 
that this Action doth nat lie by the Succeiſo? of the Churchwar⸗ 
dens, f02 they are not incoꝛpoꝛate by that name, but the Pꝛede⸗ 
ceſſoꝛ by reaſon of his poſſeſſion ought to bꝛing the Action, & moritur 
cum perſona 19 H. 6.6. Coke contra, nd relied upon Fitz. N. B91. & 8 Ed. 4.6. 
fo2 otherwiſe no remedy fo2 the wꝛong, foꝛ the P2edeceſſo2 Church- 
wuͤrden cannot have Action , his time being paſt; and ſo prima facie 
the Juſtices did conceive , fo2 the Succeſſoꝛ ſhall have account a- 
gainſt the Pꝛedeceſſoꝛ. Vide poſtea, Paſ. 32. placito 11. 


Damport verſus Thatcher. 


Eau ofajudgement inthe C ommon Pleas in an Action ofdebt, 
and upon the judgement in the Scirefac' that iſlued upon it. And 


the Erroꝛ aſſigned, and upon which the Platntiff relied, was, that 


the judgement is entred, viſis præmiſſis videtur curiæ, that the Plain⸗ 
tiff ſhall recover his Debt, and ſo much koꝛ damages and coſts de 
novo adjudicatis , Which was erroneous , fo2 it is but a videtur curiæ, 02 
the opinion of the Court, and nojudgement by the Court, and 
then the judgement ſubſequent upon the Scire fac is erroneous, 
But the Court held that the firſt judgement was not erroneous , 
but that no judgement was given, and then the Judgement in the 
Scire facias ig erroneous , and theretoꝛe they reverſed that; but as 
tothe firſt, there being no judgement, they could not judge upon 
— ; —— — — — — ade it cannot ve reman - 
nmon place, to have judgement there given, but he mu 
commence his ſuit de novo. v. Jar 33 Eliz. 7 Bil place 10. a 
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(9) 


Lucy verſus Fiſher, P. 31 Eliz. Rot. 31 1. 


Eplevin: Foz taking of his Gelding in a Cloſe of five Acres of 
R Land iu Sporle; the Detendant made conuſans as Bailiff of 
Ph. Audley Efq.1n the place where, cc. foꝛ that one George Lether wag 
thercof led in Fee, and held them of the lald p. a. as of his 
Hanno; of Eaſthall in the ſame County by tealty and rent of eigh- 
teen pence, and other ſervices , and to? rhe ſaid rent arrear made 
conuſans ds Bailif of the ſatd Philip, as in thoſe Lands held of him: 
the Platntiff traverſed the tenure of the Mannoꝛ, and being at 
iſſue it was found fo2 the Plaintiff, Tankeld moved in Arreit of 
judgement, that it was miſ-tried, fo2 the iſſue being if the Land in 
Spore were held of the Manno; of Eaſihall in the ſame County, the 
tryal ought to be by a Jury of both Gills; and here the venire facias 
was awarded de vicineto Sporle onely, and ſo it was ad judge d be- 
tween Richmond and Webb, Antea. 2, Exception, that he auevged 
that G. Lether held the Land, and atterwards avows as upoi. che 
Statute, which is not good; koꝛ when he meddles with the name 
of the Barſon, ſo as he takes conuſans of him, he ought to evow 
on him by the Common Law , and not upon the Land by the Sta- 
tute , but fo2 that the Court held it well enough; but as to the firſt, 
it was a miC:trtal , foꝛ the venire pꝛoperly ought to be of the Man⸗ 
bah — of the place where the Land lieth; but they gave day over 


Crickmere verſus Paterſon, Int. Tr. 30 Eliz. Rot. 568. 


5 1 ce Upon ſpecial Ucrdia the Cale was , Docking ſefſed ol 
Lands , and having iſſue two daughters, deviſed the Land to 
the eldeſt and her heirs that ſhe pay to her youngeſt ſiffer pearly thir⸗ 
ty _ „the queſtton was if this was a condition; and all the 
Juſtices held it was, fo2 ſo is the intent of the De viſoꝛ, and other- 
wiſe the youngeſt ſiſter had no remedy fo2 the Rent; and Wray and 
Gawdy held, that if the wozds were paying thirty pound to her 
ſiſter, this clearly is a condition, and fo ea intentione, 02 ad effectum, 
and his intent appearing, the Law ſhall ſo adjudge it, and that 
the youngeſt daughter might enter upon a motety, foꝛ which the 
— __ bzought , and it was adjudged accozdingly, v. Cok's Lit- 
tleton 236 b. mY 


Warde verſns Blunt. 


At upon the Caſe ſur crover, and ſuppoſed that he was poſſel: 
. ſedof divers loads of Cozn and Hap at H. in the County of 
M. and that they came to the hands of the Defendant by rover , 
and he converted them to his own uſe ; the Defendant pleaded 
that befo2e the trover he was ſetſed of certain Land in Burton in the 
County of Stafford in Fee, and the Coꝛn and Day was growing 
Uponthat Land, and he cut them as his pꝛoper goods, and was 
ok them poilefſed till he loſt them, and they came to the hands of 
the Plaintiff by trover, and he loſt them again, and they came to 
the hands of the Defendant , and he converted as it was lawfull 
fo2 him to do. And upon this the Plaintiff demurred in Law, 
fo2 the plea amounts but to the general iſſue , and this cauſe 

was 
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was ſhewn — Demurrer. Egerton moved, that the plea amounts 
to the general Iſſue, koꝛ it is no moꝛe then that they were his pꝛa⸗ 
per goõds, and then he ought to plead non culp. nd it it be a plea, 
he ought to travers, without that they were the goods of the 
Plaintiff, fo2 the Pſaintif declareth that they were his pꝛoper 
goods , and he ought to anſwer it, 25 Ed. 3. 9. 22 Ed. 3.18. 30 ATT. 
22. 11 H. 4. 78. Atkinſon contra, although this plea amounts but to a 
general Iflue , yet he ſhould not have demurred, but ought ts 
have moved the Court (7 H. 6. 11. 19 Hl. 6. 21.) that he thould 
plead another plea, 02 a mhildiet be entred ; fo2 demurrer being 
opned upon it, this is conteſſed, and then it is to be adjudged fo2 
the Defendant ; but the Court held, that inaſmuch as this is the 
ſpecial cauſe ſhewn upon the demurrer, it is good, and thenſhatl 
be adjudged oꝛ the Plaintiff, and afterwards the Plaintiff had 
judgement. | 


Simms verſus Weſtcott. 


Sſumplit. The Plaintiff declares that in conſideration that he 
A at the requeſt of the Defendant ſhoutd marry Elizabeth the 
daughter ofthe Defendant, he allumed to pay him thirteen pound 

ſit füge eight pence after marriage when required , and 
ſhould have all the Hempe growing upon ſuch Land, and would 
give him a bed, and divers other things there erpzeiſed; and al- 
ſedges in facto that he had married the ſaid Elizabeth, and the Defen⸗ 
dant had not patd the thirteen pound ſir ſhillings and eight 71 
noꝛ any of the other things; the Defendant pleads a ſpectal pleas 
and traverſeth he did not allume modo & forma, The Jurp found 
he aſſumed to pay thirteen pound fir — and eight pence , 

ut did not aſſume any of the other things. AndJmoved the 
Uerdid was found fo2 the Defendant , toz when the Plaintiff de⸗ 
claresof an Aſſumpſit to do divers 2 13 „and the Jury find he 
aſſumed to do onely one of them, the Pſaintiff hath fatled in the 
Aſſumpſit; fo2 he ought to ſhew the truth of his caſe, and not to 
vary krom it. And ſo was the opinion of Wray, Shute, and Clench, 
Gawdy contra, and cited 32 H. 8. Br: verdi& go. But Wray (aid that 
Book was no Law, and the contrary had been adjudged in this 
Court; and afterwards Gawdy being abſent , it was adjudged foz 
the Defendant, but the Court allowed him no Coſts, fo2 Wray ſaid 
that was in their diſcretion. | 


Lembro & Hamper, 


Hey were endicted fo? perjury upon the Statute ot; Eliz. Tan- 
feild took exception to the Endicment, in that it was, falſo 8 
corruptive depoſuere, biit not voluntarie; and alth 

Endickment it is, & ſic voluntarium commiſere per jurium, pet this doth 
not help it, and ko this cauſe they were Diſcharged; and Gawdy 
ſaid, although the Uerdict paſs againſt that which the witneſs ve⸗ 
mit (vo as no Action lieth againſt him, yet he may be Endicten 


Us © Rithers 


ough at the end of the 


(19) 


(12) 
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Ritliers Caſe. 


(12) HE was endicted of perjury , f02 perjury committed inhis an- 


(13) 


(14) 


(15) 


(16) 


(17) 


{wer in the Star⸗chamber, and upon his examination to In- 
terrogatozies there; and becauſe theſe matters are not within the 
Stattite , fo2 he was not examined as a witneſs between the par- 
tics, 1102 in perpetuam rei memoriam, he was diſcharged. 


Lanes Cale. 


IE was endicted of per jury, foꝛ that upon an iſſue in ſuch matter 
H between parties he did falſiy depoſe ſuch a thing, cc. hut ſhew: 
eth not how the iſſue was, noꝛ how the depoſition trencht to the 


point of the inue, and he was dilcharged. 
Burtons Caſe. 


E mas endicted as a Common Barretoz contra formam Statuti, 
H Coke took exception, that there is no Statute that makes 
this an offence, but it was at Common Law, and the Statute of 
34 Ed. 3. doth not make this an offence, but appoints a puniſhment; 


but it was held good, foꝛ fo are many pꝛeſidents. 
Sir Rowland Haywards Cale. 


E was endiced fo? ſtopping ofa Highway ad nocumentum diverſo- 
1 rum ligeorum Dominz Reginæ, ant becaule it was not, all the 


Queens liege people, he was diſcharged, 
. The Lord Dacres Caſe. 


Hag endicted fo2 encroaching upon the Highway, and excep⸗ 
1 tion taken, becauſe it was not expꝛeſſed of what place he was, 
ſed non allocatur, f02 p2oceſs of Dutlary lieth not againſt him, but di⸗ 
ſtreſs; and ſo it was ruled in the Loꝛd pagetts Cale. 


Bullen werſ7s Grant. 


Reſpaſs : The Caſe upon evidence was, Hugh Bullen father of the 
Plaintiff being a Copyholder in Fee, ſurrenders the Land 

to the uſe of his laſt Will , and deviſeth it to his wife fo21ife , re- 
mainder to G. his ſon intail, remainder to T. his ſon intail; the 
Loꝛd admits M. and afterwards admits G. the wife dieth, G. dieth 
without iſſue, T. is admitted and ſurrenders to the uſe of the De- 
fendant, and dieth without iſſue; the Plaintiff befoze admittance 


being heir at Law to H.B. enters, and upon an Ouſter bꝛings trel⸗ 


paſs, I. It was held per curiam, that the heir may enter without 
admittance, fo2 Wray ſaid, when the ſurrender is to the uſe of his 

laſt will this at firſt is the whole Fee; but when he deviſeth the 
Land foz lite o2 intafl , and doth not meddle with the reverſion, by 
this the reverſion never paſſed out of him to the Lozd, but deſcends 
ta his heir, and he ſhall have it without any admittance. 2. Jt was 
held that a ſurrender of Tenants intail is no diſcontinuance, ex- 
cept the cuſtome beſo; and although it was moved that there _ 

e 


£ 
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be no eſtate tail of a Copyhold, except it Ee ſhewn that the Lands 
had been given ſo and alwayes enjayed, and that afterwards it had 
been enjoyed by them in the remainder and reverſion, and that 
their alienations did not ule to bund ec. ko; otherwiſe it ſhall de in⸗ 
tended a Fee; yet the Court held the contrary. that it ſhall be in. 
tended an eſtate tail, except the contrary be ſhewn, and that it is 
an eſtate tail, and ſo alwayes uſed, e | 


Hedd verſus Chalener. * 1 F 


he caſe was, a feme Copyholder takes husband, which let 
T the Land foꝛ moꝛe years than the cuſtome doth warrant, the 
queſtion was, if this be afozteiture to bund the wife, as a condition 
in law. Wray, tf the husband denteth to pay the rent, oꝛ to da ſuit 
at Court, theſe are — koꝛfeitures, which ſhall bind the wike, 
fo2 they are things that the Lod mit of neceſſity have; but a 
Leaſe is no great p2ejudice to the Loꝛd, and it is good to adviſe 
of it ; but Shurley and Tanfeild ſaid it hath been adjudged, that TUafte 
is afoxfeiture which ſhall bind the wife, . 5 


Mljuſtard verſus Hopper. | 
A The Plaintiff declares that in conſideration the 


Defendant ſhould enjoy ſuch goods, cc. he would pay the 
party 25. the Jury upon non aſſumpſit finde, that he pꝛomiſed dip; 


(18) 


(19) 


if he enjoyed ſuch goods, cc. and it was adjudged fo2 the Defen- + 


dant , becauſe the Plaintiff declared ok an abſolute pzomiſe', and 
the Jury finda conditfonal pꝛomiſe. 1 1: STE: 


Bradbu re verſus Eliz. Bradburhe. 


422 „The Court held where there be divers confiderations 
alledged by the Plaintiff, and ſome are krivolous and vold, 
yet if any ot them be good, the Platntiff ſhall recover: and it 
was (0 adjudged, 3h, . 1 


—— & 


MZ So 


Royle verſus Bagſhaw.” [2 | | 


Av And declares that in conſideration that he at the re- 
queſt of the Defendant would delfver as many quarters of 
Mault to J. S. to his uſe, as he would receive and have, befoze ſuch 
a day, the Defendant pꝛomiſed to pa tales denariorum ſarnmas ; Ec. 
before the Firſtday of Auguſt. And alledges in facto, that! 2 beit. 
ver'd lo many quarters of Mault, viz. each of ſuch value, t. and 
upon non aſſumpſit, fo2 part and payment pleaded fo2the refivue it 
was found againſt the Defendant. Lewis moved in arreſt of dg 
ment. I. It is not alledged to whom the money ould! 
pald, ſed non allocatur; fo it ſhall be intended to the Dl. 


2. The p2omile is incertain, fo2 he doth not pꝛomike any fun, 


but tales denariorum ſummas, but ſatth not what, æc. ſed non allocatur 
fo2 Wray ſatd, when the Plaintiff afterwards ſhews the value of 
every quarter, it ſhall be intended he ſhall pay accoꝛding to that 
rate, and ſuch general aſſumpſit is good. 3. There are twa iſlues. 
one payment , other non aſſumpſit, and the Jury find fo2 bath, quod 
aſſumpſit, where they ſhould finde fo2 ane, he did not pay, and dhe 
| L 


( 20) 
* f 


(219 


| 
| 
| 


ET! * 
* 13 
ab 
# 4 4 014.1 
* 6 : : 
; TIE! 
LIE 4 Bf 
. 11 1 
: F413 
4 1, 1347 
ö ' li 1 
2 0 4 
4 \ SPP 
5 ati 
1 "18 
1 1 
14 | 
iſ! 
* 
* 
- 
. ty 
# 711 
N N 
17 j 
: 
1 . 
11 
F (> 1 
1 : 
FP AH 
q HH 
Fill , 
o 
4 ( 
e 
* o 
$5000 
£ 
: HIV 
5 4 ut ot 
: Bari ? 
i} ein 
7 11 
i Ft, 
| i! j 
| x4: 
T1 
ly 78) 1 
4 
+117 | 
ne, 
1 1 | 
*4Þ 41.0 
"4 - 11 I1 
'z8 F310 ö 
44 1774 
. 21.118 
13 191 I! 
5 t | 
11 
14 : 
wy 
[ 1 f 1 
6 
| W929 I 
ny : 
q 4 TE 
: FN 
$81 P19 
1901 444 
N 1714 
in 
117 
[2 I. | 
# I! 
0 
nen 
1 1 
11 
Ie 
* 1 k; 
1111 
5 : x 
. [1 
HE 
9 11 
1 1 
1 1 
400 
111 
j 19 
1170 
14 
; Fik 
6.4 $5! 
: 11 
| 17 
111828] 
. 
111 
14 
; | 
: 
1434 11 
'F 
4; 
o 
5 [1 
1 
Ti 
477 
1 
f. 
þ 
E 17 
178 
in 
k ; 
: 4 : 
q 1H} 
fk ih | 
II 
1, [ 
[þ 3H [| 
| - 40 
1 
F : 
' | 
ns! { 
' 


8 


130 Ter. Mich. Triceſsimo primo & triceſ. ſecundo 


5 ——— 


(32) 


the other that he did allume, but becauſe upon the Dorſe of the po- 
— it appeared hat the Jury found both iſſues againſt the Deten- 
dant , and it is but the miſpziſion of the Clerk of Allizes, the 
Reco2d was rebaited to him toamend it, which he did, and the 


Platntiff had judgement, 
Sir Anthony Sturleyn erſus Albany, Hill. 3 1. Rot. 668. 


Sſumpſit: The Plaintiff declares that the Earl of Arundel 
A granted to him a Rent of fozty pound out of the Dannoz of 
Whittington, and after conveys the Pannoz to the Defendant and 
his heirs, and that he 24 Marc. 22 Eliz. pꝛomiſed to the Plaintiff, 
that if he would chew him a Deed by which it ſhould appear that 
he was to pay the Bent; that he would pap to him all the gr. 
reeages of it, and all that ſhould be Arrear atter , and alledgeg 
thathe 27 April 27 Elz. ſhewed a Deed to the Defendant , by which 
it appeareth that he ought to have the Rent; and fo elbe pound 

ar fo2 two years laſt paſt , he bzought his Action; the Defen- 
vant pleads that after the pzomile , viz. 2. July 22 Eliz: the Plaintfff - 
entred into the Mannoꝛ, and let it to J. S. fo2 years; the Plaintiff 
replieth , that 1 Decemb. 27 Eliz. the Defendant re-entred , and fox 

e Arrerages after he bzought the Action , and upon the re-entry 
the iſſue was joyned, and tound againſt the Defendant, Glanvile 
Serjeant took Divers erceptions to the Declaration. I. Becauſe 
by the entry into the anno, the pꝛomiſe which was befoze, and 
the Action upon it is ſuſpended , and being once ſuſpended, it is 
gone fo2 ever. Wray, the Action is bzought fo2 the two lat —.— 
which wore after the re-entry , fo2 which he had no cauſe of Action 
befoze ; and therefoze cannot be ſuſpended omnino. Gawdy,it is not 
material when the Arrerages were due, fo2 the cauſe of Action 
(the pzomiſe) was then in elſe, which is ſuſpended if the cauſe be 
ſo; but here the Aſſumpſit is collateral , and is not ſulpended by 
the entry into the Manno, foz it is not iſſuing out of the Land; 
but if the Plaintiſt had releaſed all Actions betoze the Deed was 
ſhewn, and then the Deed is ſhewn, pet the Plaintiff ſhould be 
barred,fo2 the pꝛomiſe was befoze the releaſe, 2. Except. Becauſe 
the Deed was not ſhewn in convenient time, fo2 it was five years 
after, and ſo divers Arrerages due. Sed non allocatur, fo? it is the 

tter fo2 the Defendant , the longer the time is befoze the ſhew- 
ihg of the Deed; but if the Promiſe bad been, that upon chewing 
the Deed, to pay all that ſhould be due at Mich. there the Deep 
muſt be ſhewed befoze Mich. 3. Exception, the pꝛomiſe is, if he 
hewa Deed by which it appeareth he ought to pay the Rent, he 
wfll ay it, and the Plaintiff ſheweth that he did ſhewa Deed, by 
which it appeareth he ought to have the Rent, and ſo meets not 
with the conſideration; and of that opinion was Gawdy , but the 
other Juſtices e contra; fo? it is in the Declaration, which by the 
—_— not to be overth2own fo2 default of fozm , and ſo is 


Dobbits 


— 
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Dobbins Caſe, Trin 31 Eliz. Rot. 562. 


Sſumpſit: The Plaintiff counts, that whereas he claimed to 
have a title to certain Land in D. the Oetendant in conſide⸗ 
ration that the Plaintiff aſſumed to aſlign his right, title, and inte⸗ 
reſt to the Defendant ; he aſſumed to pay hin fo2ty pound , ec. 
and after Cerdic it was alledged in Arreſt of Judgment, that this 
was an unlawful conſideration, and agatnff the Statute of 32 H. 8. 
fo2 it appeareth not that the Þlainriff was in poſſeſſion by the 
ſpace of ayear befoꝛe, ſo that he could aſſign to the Oetendant , 
noꝛ that the Defendant was in poſſeſſton , that he might releaſe to 
him, fed non allocatur, fo2 it ſtands indifferent whether he was in 
poſſeſſion 02 not, and a Declaration ſhall not be avoided, but fo? 
great cance ; and the Platntift had Judgment. 


Whites Cale. 


TYokibition. The Platntiff ſuggeſts that by the Statute of 21 H.8.6. 

P no Yoztuary ſhall be paid but in luch places where it ought to 
be patd befoze the making of the Statute, yet he was dꝛawn into 
the Spiritual Court againft the ſaid Statute , and pꝛohibition 
was granted; and Love laid, ſo it was adjudged in 16 Eliz. 


Smith ver ſus M. Collins & three others. 
Egge firmæ : After iſſue joyned, the recoꝛd of the niſi prius was 


at the ſuit of S. againſt . Sharpe and thee others, and found foꝛ 


the Plaintiff; and this matter was alledged in Arreſt of Judge- 
ment, and that there was no trial between the Plaintiff and Oe⸗ 
kendant, and adjudged quod Plaintiff nihil capiat per billam. | 


Scarlets Caſe: 


Reſpaſs. Uerdict fo? the Plaintiff. Bartlett àlledged in Arreſt of 

. Judgment, that the venire facias WAS,& habeas ibi hoc breve, and 

laid not nomina juratorum, {6 that the Sheriff had no Warrant to 

Impanell a Jury, alſo it was libratas pro libras. Sed non allocantur; be- 

—L 1 the Statute of Jeotails, and it was adjudged foꝛ the 
intitt. ; 


W iggely verſus Bradſhaw, Hill. 31 Rot. 406. 


Rror , Bradſhaw had Judgement to recover by confeſſion in 
| Debt, but had no judgment to recover damages, and foz this 
\ cauſethe Judgment was reverſed, | 


Moltons Caſe. 


Oke demanded the opinion of the Court in this caſe , Molton 
being Tenant in Tayle, hadiſſuetwo Sons, R. and J and 
dieth. R levieth two fines of the Land, and dieth without iſſue, 
I, bangs two Waits of Erroꝛ upon theſe fines, the Defendant to 
the firſtfine , pleads the ſecond fine not reverſed; and ts the le⸗ 
cond he pleads the firſt not reverſed ; the queſtion what is to 
be done. Curia, you may reply, that the ſaid fine pleaded in barr is 
alſo erroneous, and ſoatd your ſelf, 7 H. 4. 39. 


Beſome 


(24) 


(25) 


(26) 


(27) 


(28) 
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152 Term. Mich. Triceſsimo primo & ſecundo 
Beſome verſus Crooke, Trin 31 Eliz. Rot. 763. 
Rror of a Judgement given in Southampton, in Debt upon an 
(29) Obligation. * Errod, foꝛ that at a Court held 9. Novemb. the 


Defendant bꝛought his Wait of Paiviledge , and the Dato? being 

ſent, the Bailiffs allowed it and gave day till the next Court, 
hen the Baio2 being pꝛeſent did dikallow it; and fo? default of 
anſwer, nihil dicic was entred, which Coke ſaid was a plain Erroz; 
foꝛ after the Tait delivered they coulo not p2oceed , © H. 7.6. any 
if it be ſaid the Bailiffs are not Judges, then they cannot hold 
a Court, and then the day given by them is null, and fo is a Di: 
continuance, 2. Erro2, Dyer being demanded of the Dbliga: 
tion and Condition; this is rehearſed in bc verba, but are not 
entred ; ſo it appeareth not the Plaintiff had title, and fo? theſe 


Catiſes the Judgement was reverſed, 


Palmer verſus Thorpe. 


(30) T* Caſe was: A. let the Mannoꝛ of D. to B. fo? thirty years, 
and the next day lets it to another foꝛ foꝛty years, to com- 
mence at Mich. next after the date; the Tenant doth Attozn; the 
gqueſtion was, if it be a good grant of the reverſion, being ta com 
mente at a day to come. Gawdy, a reverſion to2 years cannot com- 
mente at a day to come, fo2 then the grantoꝛ thall have a leſſer 
eſtate in himſelf. Wray, the reverſion being fo2 years is a chattel 
which J may well erpect ; and if J have arent in Fee, may grant 
it fo2 years to commence at Mich. fo2 an eſtate doth not pats, but 
an intereſt. Coke, it hath been adjudged, ik a man grants his 
term from M. it is good, foꝛ it is as a Leaſe from Michaelmas. 


Cadee verſus Oliver. 


(31) — firme: Jt was found by ſpecial Uerdie, that the Loꝛd 
Muntjoy being ſei ſed in right of his wife, was bound in a Sta- 
tute of two thouſafd pounds 6 E iz. to L. D. and after let the Land 
to H. to? twenty one years, and after let the Land ro J. C. foꝛ ninety 
nine years, to commence immediately, and 12 Eliz. the Land was 
extended upon the Statute at fifty thee pounds per annum; the 
Lo2d Muntjoy and his wife grant the Land to perry in Fee, and du⸗ 
ring the extent J. c. grants the term to his Son, the Lo2d Muntjoy 
died, the ſon enters upon the conuſee of the Statute, #c. Two 
queſfions, I. I the grant of the term by J. C. during the extent 
be good. 2. Ik the Leſſee may enter upon the conuſee of the Sta- 
tute without a Scire facias.Cooper UrgueD pro Plaintiff, Harris proDefendant; 
and Harris ſaid it had been reſolved by the opinion of the two chiet 
Juffices , that the grant of the term was void, fo2 the extent 
might continue longer time oꝛ ſhozter, and fo might continue lon: 
ger than the ninetynine years, & adjurnatur. 


=: BSE. . ——-— — — — : : —ů— 5 
— — — | —— - — — — : — ED IT EN — r r 
— — — — —̃ . ̃ , ß Co. em —_— eee P ——ů—ů— 
— > mn na err ns re e — CI IE A 1 — ns, on ——— — mmm 
2 —— —n TOE WE "LIED : r ³·ð¹ꝛ . EDD I PIR - 5 — 
= — . — 6 
© 


8 3 I 5 eG ITD 
—— — — — F<. SE 2 


Hill, 


POT OE PPT —— TT 


E, L1 2z 


153. 


ä — — — j 7} 
Hill, Rainsford, & Tempeſt verſus Mallet, Trin. 
31 Eliz. rot. & 11. vide Antea. 


Rror of a Judgment in Com. Banco, in Treſpals and Battery: 
E Erroꝛ, that the Entry is that the Defendant appeared per Hig- 
gins, Atturnatum ſuum. Coke, this 18 meerly the detault of the Clerk, 
which is helpt by the Statute of 32 4.8. and it it had been per Actur- 
natum ſuum it had been good, but this was denied; and the Court 
held it is no appearance, fo2 want ot the Chꝛiſtian name of the At- 
toꝛnep, fo2 there may be divers Attozneys named Higgins ; and 
if one appeareth fo2 another,as Atto ＋2 without Tarrant, Agt- 
on upon the caſe-lieth, which cannot be here. 1 Mar. Dy. 93. But 
Wray ſafd, if there were any warrant ot Attomney, and his name 
| appeareth there, it maybe amended, but as it is, the Judgment 
1s erroneous. Ferrers moved that there was a warrant ofAttomep 
in the Common place, in which his name appeared; and pzayeq 
the Court to award a TUrit ex officio to certiſie it, as 9 Ed. 4. 3. 11 
H.. 92. Wray, in the caſe between the Loꝛd Norris and Braybrooke, it 
was much debated; and there after in nullo eſt erratum pleaded, it 
was granted, fo2 this plea goeth to a thing contained in the body 
of the Kecozb, and theTUrit was granted. die of wt 


Lee verſus Curveton. Trin 31. rot. 902. 


Fo: in a Debt upon a Bond; the Defendant pleaded non eſt 
| factum, and it was found againſt him. And the Plaintiff did 
count per factum ſuum Obligatorium, but ſaith not curiæ hoc prolatum; and 
this was aſſigned fo2 Erro2. Coke, this is but matter of foꝛm, 
which makes not an Erro2 after verdia; and the Clerk of him- 
ſelf might have put it in, without any Deffruction of the party. 
2, Erro?, That the Judgment ſhould have been, quod capiatur, 
and the Judgment is, that de fine nihil, quia pardonatur, whereas in 
truth the Plea was {eaded after the general pardon. Coke, per- 
haps he was ſpecially pardoned : but it was held, that ſhall not be 
intended; andfo2 this laſt Erroꝛ the Judgement was reverſed. 


Bellingham verſus Mynors. Trin. 31 Eliz, rot.95. 


. N fo2 woꝛds, viz. Thou art a Traytor,ſpoken at Welſden in Suſſex: 


the Defendant pleads that he ſpake theſe woꝛds at S. in Hamp- 


— 
5 
2 


(34) 


ſhire,viz.{uch things Traytors do abſque hoc, that he ſpake the woꝛds 


at W. in S8. and upon this it was demurred, and bern , | 
Luckner, it was held clearly by the. Court, that the Juſtificati 
was ill, and the traverſe upon it, fo2 the Action is general and 
tranſitory; and the Defendant doth not juſtifie the wo2ds in the 
Declaration, and the Plaintiff had Judgment, 5 


Hony wood verſus Husbands. 


Ction Upon the Cale, fo2 diſturbing him of his Eommon ap- 


pendent to his Land; and declared that A. was ſefſed of the 


Land fo2itfe, remainder to B. in Tayle, remainder to the right 


Hetrs of B. and that time out of mind, #c. they had common in 
this Land, fo2 themſelves, F ame and Tenants; and that the 
al 


(35) 


134 Ter. Mich. Triceſs. primo & Triceſs. ſecundo f 


36) 


ſaid A. and B. let the Land to him foꝛ years, whereupon he put in 
his Cattle and was diſturbed, cc. and atter Judgment given 
againſt the Oefendant upon nihil dicit, and a Wrir awarded to 
enquire of damages, and returned; Pepper mbved divers excepti⸗ 
ons to the Declaration, (the Judgement being the ſame term) 
I. Becauſe he ſheweth not how the particular eſtate begun, 20 
Ed. 4. The Caſe of a Coꝛody. 2. The pꝛeſcription cannot be vy 
the particular Tenant ; and here he joyns the particular Te: 
nant, and the.remainder. 3. He counts that the particular Te: 
nant and he in the remainder did demiſe, whereas it is but the 
confirmation of him in remainder. 4. Ve dothnot aver the life of 
the Tenants fo2 lite. Topham contra, And he moved, that inaſmuch 
as the Judgement was given bekoze, and a TUrit of enquiry 
of damages, no exception can be taken to the Declaration; upon 
which Judgement was given: but the Court held cantrary; foz 
no abſolute Judgement was given, to2 upon the CUrit of enquiry 
of damages returned, a new Judgement is to be given, which is 
the perfect Judgement, befoze which any thing may be ſhewn to 
ſtay Judgment, and againſt the Declaratlon; and ſo it was ri: 
led. And as to the firſt exception, Topham ſuid, it was not mate: 
rial, foꝛ it is but a conveyance to the Action; and he is a ſtranger 
to the Eſtate, x H. 5.4. Second, the p2elcriptton is good, fo2 rhe 
particular Eſtate, and the rematnder ts but one Eftate. Third, 
it is the Leaſe of both, 27 H. 8. 11. Fourth, the life of the Te- 

mnt" to2 life needs not to be averred, fo? it is the Leaſe of one 
that had the tnheritance. Gawdy held the Count good. Wray, 
the third and fourth exceptions are not material, but foꝛ che 
firſf, the Count is not good, fo2 the Plaintiffmuſt ſuffictently en- 
title and enable himſelf to the action, which he 1 to be, 
becauſe of his Jntereſt inthe Land; and then he muͤſt ſhew a ſuffl 


cient Right and Intereſt in his Lelſoꝛs; and to the Second, he 


ought to make a diſtina Title to the Common, and not confound 
them as he hath, de adjournatur. +7 4 


Tytherley verſus Welſh. Paſch. 31 Eliz. rot. 3 10 


PA The Caſe was, the Defendant had recovered againſt the 
L Teſtato? of the Plaintiffin Debt, and after Judgment, and 
befoze Execution the Teſtatoꝛ dieth. And the Attoznep of the 
Plaintiff in the Action of Debt ſueth a ſcire facias againſt him that 
is now Plaintiff, to have Execution without any new Warrant, 
and recovers. And this was affigned foꝛ Erroz, Godfry moved 
it was not Erroꝛ, fo2 the Attozney was not diſcharged by the 
Judgment, but may well ſue execution within the years. 33 H. & 
49. 34 H. 6. 51. Gawdy Juſtice, that is true that the Attoꝛney may 
P2ay Execution, but this here is a new Action againtt the Execu- 
70; and it is againſt another perſon, then against whom his 
— was; and after to2 this cauſe the Judgment was re: 


Perſon 


ELIZABETH, in Banco Reginæ. 


— — — em 


Perſon verſus Hickled, Trin. 3 1 Eliz. Rot. 66. 


-Rror of a Judgment given in the Tommon Bench, Mich. 30 
& 31 Eliz. Rot. 302 1. than Aſſumpſit, where the Plaintiff counts 
that in conſideration he vy his ſervant had delivered to the De- 
fendant.two Bills of Debt of Thee hundꝛed French Crowns, 
amounting to Eighty pound to be received at Roane in Normandy 
to his own uſe, he luch a day, cc. aſſumed to pay him ſirty one 
ound; upon non Aſſumpſit, it was found foꝛ the Plaintiff, and he 
ad Judgment; and Erro2 was aſligned, fo? there is no conũ⸗ 
deration to charge him, fo? if it appearethnot how he ſhould re- 
cover them, tf he be denied payment, no2 that they were Bills 
made to the Plaintiff, no2 what benefit he may have upon them; 
and theſe matters were alledged in the Common Bench, in ar- 
reſt of Judgment, as it was alledged by Godfrey, -and conkeſt b 
fermer Serjeant, and yet they gave Judgment fo? the Plaintiff, 
that. it was a good conſideration, and well alledged, and ſo the 
Eourt held here, but adjournatur. v. Poſtea. Hill, 32. placito 8. ww 


Yates verſus Virdman, v. antea Mich. 29. 
Xe 30 Eliz. placito 10. 


Rror, Aftec the Erroꝛs were examined the Plaintiff diſconti⸗ 
nued hig TUrit; and becauſe there was a manifeſt Erroꝛ in 
part of the Recozd which remained in the Common Bench, he 
obtained acclrit out of the Chancery to the Loꝛd Anderſon, to re- 
move the reſidue of the Reco2d; which Writ is in the Regiſter 
216. am this part of the Reco2d 9005 removed and ſent into 
the Que:ns Bench, he bzings a new Writ of Erroꝛ, coram vobis 
reſidet, aid would aſſign Erroꝛ upon the new part of the Recozn 
removed. Coke moved that this TWUrit is not warranted by any 
courſe, fo this is to alledge diminution affer in nullo eſt erratum 
pleade3, and then ſhould be infinite, which the Law will not ſuffer 
and ths courſe is not a CArit of Erroꝛ to 4 * upon the firft 
Recop, foꝛ then it ſhould not vary krom tt, fo2 all ntred 


| t vary 02 hall bes | 
upon the firſt Roll , but here it ſhall be upon a ſeveral Rolf, 


whic) is not by any means warranted. Tanfield, we have ſued a 


fpecal Writ to remove thereſidue of the 9075 f and ansther 
{Unit ta the Court to wes upon the whole 1 which is 
nov in Court, which is a ſpecial CArit upon our caſe ; and alf that 


is temaved is but one Recoꝛd, and all being removed, we cannot 
hav? any other Writ; and ſo is not infinite. And at another day 
being moved again, Coke ſaid, the Writ which is now bought, is 
bu'a.Trit of diminution which ought toiſfue out of this Catirt, 
ko this is the TUrit of diminution in Fitz. Herbert 25. And the lain- 
tif after a ſcire facias ad audiendum errores, ſhall not hade aTrito 


dintnution, fo2 he is to ſce that (he Recoꝛd be fil befoze he 508 


Vs ſcire facias upon it, ann the Oefendant after in nullo eſt erratum 
peaded, ſhall not as diminution as the books are; and then 
i ſhal be a great miſchief if the Defendant ſhall have no means 
b alledge diminution, that vet the Plaintiff by his own act ſhall 
jave tt by diſcontinuing his _ of Erroz, and aTarit of _ 

2 nition 


(38) 


| 156 Ter. Mich. Triceſs. primo & Tricels, ſecundo 


(39) 


(40) 


nition ought to be awarded out of the Court where the Recozd 
18, and not out of Chancery. Tanfield, a Writ of diminution 
doth alledge a certain parcel of the Recoꝛd which is not certified; 
but here no part in certain is alledged, but generally reſiduum re- 
cordi; and theretoze it is not a Crit of diminution ; but admit- 
ting it be not well removed, yet is it not material, fo2 being here 
it is to be examined by the Court as it an endiament be errone: 
oufly removed, yet being in Court, it ſhall be pzoceeded upon, 
7 Ed. 4.22. 9 Ed. 4. 32. The Court ex officio in ſome caſes ought to 
award a Writ of diminution, where the party is eſtopped. And 
all the Juſtices held that this is but a Writ of diminutton, fo? it 
is the ſame Writ that is in itz. and diminutfon cannot now be 


— 


alledged, as 22 Ed. 4. and other books are, and this being award. 


ed our of Chancery cannot be a warrant to this Court; and ſo 
this Court cannot pꝛoceed upon it, no? is it to regard it being 
bꝛought hither without warrant, viz. by a Writ which is vold, and 
ſo cannot examine Erro2s upon it; but when ſuch C Urit is to be 
awarded, and there is Erroꝛ in it, and the Kecozd is by it remo⸗ 
ved, it is otherwiſe, as 9H. 6. 4. but becauſe the party had not ap: 
peared, they commanded he ſhould appear ; and then plead oz 
demurt to it, and they would make a rule in it. v. poſtea Trin. 34. 


b. R. placito 2. 
Sweeper verſus Randal, Trin. 30 Eliz. rot. 770. 


Reſpaſs fo2 taking his Cone 2. upon not guilty pleaded, the 
Jury found that J. Gilbert let the Land to the Pilantiff at will, 
and afterward he agreed with J. G. ad ſurſum reddendum th? Land and 


his. Intereſt in it to him, and that he entred and let it o the De: 


ants who took the Coꝛn; the queſtion, if this was a ſurren- 
der (I agree to ſurrender my Land) if it impoꝛts an Ad to le done in 
futuro 02 in the pꝛeſent time. Gawdy, this can be no ſurruwer but 
a relinquiſhing of his Eſtate, it theſe woꝛds be any thing; foꝛ Te: 
nant at Util cannot ſurrender no moꝛe then he can grant. but he 
conceived it was an Act to be done in futuro. Wray, if J agrie to let 
my Land, this is no Leaſe, no moze ſhall this be a relinquſhing 
of his Eſtate, Shute agreed with them. Clench, it ſeemeh the 


intent of the party was to relinquiſh the Eſtate at the time ot the 


ſpeaking, fo2 otherwiſe the wozds were void, fo2 hemayleive it 
at any time. Gawdy, if his intent 4 ſo, the Jury ſhould jave 
Jug — _ but they had not done ſo; and the Plaintiſthad 


Davies verſus Thomas. 


Ebt upon a Bond, the condition was to ſecure him harml'(s 
_Yy againft J. Ss. in an Action fo? fifty thꝛee pounds, fo2 whichhe 
was Bail foꝛ him; the Defendant pleads he had paid to J. S. twer- 
ty pound in ſatisfaction of the fifty thꝛee pound, and ſo he kept hin 
Fam e de 
t, | er, the plea was held ill, 
the Plaintiff bad Judgment, V. 38H.6; 13. , , 


| Babingto! 


w 


EuizaBETHE, in Reginæ Banco. 


— rr rene ere 


Babington verſus Babington. 


Ebr. The Defendant pleads a foꝛreign Attachment in London, 
which was after appearance and pending the Acton, and at⸗ 

ter adviſement,it was ruled to be no good plea ; but no cauſe was 
fhewn, and the Defendant had a day to plead peremptozy, 02 a 
nihil dicit to be ᷑ntred. Wray (atD,this will be a p2elident to2 the time 


to come. | 
Landydale verſus Cheyney, Hill. 31 Eliz. rot. 638. 5 


Ovenant. The caſe was;Tenant fo2 life made a Leaſe fo2 years, 
C the Leſſee by Jndenture, grants, bargains, and ſells alt his 
eſtate, to have and to hold in tam amplis modo & forma, as he ought 
to hold it; Leſſee fo2 life dieth, he in the reverſion enters, and 
the Bargainee bzought a Trit of Covenant againſt the Bar- 
gainsz. Godfrey argued that the action did not lye, foꝛ here is no 
garranty in Deed oꝛ in Law, but onely a grant o2 aſſignment 
of his Intereſt which doth not imply any TUarranty ; and if there 
be any Warranty, pet the Action lieth not, fo2 the Covenant 
doth determine with the Eſtate; and ſo is 32 H.6.32. 9 Eliz. Dyer 257. 
ſo if Tenant in Tayle makes a Leaſe fo2 years, and dieth without 
Iſlue, the Covenant doth determine with the Eſtate. And of that 
opinion was the Court; and Wray ſatd it was a ſtrong caſe. And 
becauſe none came of the Plaintiffs part, it was adjudged fo? the 


Defendant, 
Etnam werſus Tottam. 


Ebt upon a ſingle Obligation of thirty pound; the Deken⸗ 

dant pleaded payment of Thꝛee pound pendente Billa, and de⸗ 
mands Judgment of the Bill; but becauſe he pleaded it without 
np ſpecialty, the Plaintiſt had Judgment. | 


Benington wverſns Benington, | 


12 fo2 entring into his Houſe and Land: the Defendant 
pleaded it was the Freehold of Joane Benington, and he entred 
as her ſervant, aud by her Commandment, and the Iſſue was, if 
it were her Freehold oꝛ not. And the Jury kound it was the Free- 
hold of the Plaintiff foꝛ two parts, and the Franktenement of the 
laid Joane fo the third part: and the queſtion was, it the Plaintiff 
ſhould have Judgmeut upon this verdict. And the Court held 
 Llearly he could not; fo2 although the iſlue is found againſt the 
Defendant, viz. That all was not the Freehold of 1.3. Pet it ap- 
Fes e ph PM d 
it was adjudged fo2 the Defendant, N REIT 


The 


(41) 


(42) 


(43) 


(44) 
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(45) 


(46) 


(47) 


(48) 


Ter. Mich. Triceſs. primo & I ricels. ſecundo 


The Lord Stafford againſt Thynne. 


Rror Upon a Itidgment in an aſlſiſe, and aſſigned one Erro in 
E fait, viz. that the Land lay in D. in the County of Monmouth,any 
not in the County of salop, where the Afiſe was taken: and upon 
this iſſue was joyned, and at the Niſi prius the Lozd Stafford wag non 
ſuice, and this was now returned. And Coventry pꝛayed they might 
have Execution in the aſſiſe, and that Judgment might be affirm: 
ed; fo2 he being nonſuite fo2 one Errod, this is a nonſutt in the 
whole Writ of Erroz. Wray, if there be Erro2 in the Recoꝛd, we 
-- affirm it, but it ſhall remain as it is, and we will ad⸗ 

lle. | 


Procter verſus Tayler. 


— to reverſe an outlary which was ſued againſt him fo? coſts; 

the firſt Erroꝛ that ten ſhillings was awarded to the Defen- 
dant upon nonſutt pro damnis ſuis, whereas it ſhould be pro miſis & 
cuſtagiis ſuis, and this was held to be Erroꝛ. 2. Erroz, That the 
Sheriff did not return the day when one of the Counties was 
held, as he ought ; fo2 it ought to appear to the Court when every 
Cotinty was held, that it may appear there were ſo many dayes 
between every County Court, as is appointed by the Statute; 
and fo? theſe canſes the judgment was reverſed, 


Silbury verſus Bird. Hill. 31 Eliz. rot. 120. 


Rror upon a Judgement given in Colcheſter. x, Erroꝛ that the 
CUrit of Droit cloſe was Directed, Ballivis villz de Colcheſter, where- 
as it ſhould be Ballivis ſuis, fo2 they are the Queens Baylies; and 
it is not ſenſible that it ſhould be directed, Ballivis villæ. Coke, al} ay 
founs of the Writs are ſo, and it is therefoze good, 2. Erro?; t 
Action is bzought againſt an Intaut, who appears by his Suardfati, | 
and no Tarrant appeareth to2 it; fo2 the Entry in fuch caſe is, 
quod talis admiſſus eſt per curiam, 3 H. 6. 17. Fitz. N. Br. 27, li. 16 H.7.5. Coke, 
this is Erro in fait, and in the Common Bench the Entry 1s 
per cuſtodem admiſſum, &c. And a ſpecial Entry is kept ot it in a Roll, 
and ſo perhaps is kept in Colcheſter. Wray, this is no Erro2 in fat, 
but in the Reco. Gawdy, the Suardian ought alwayes to be ad- 
mitted per curiam. 2 Mar. Dy. 104. 


Appleton verſus Burr. Paſfch. 31 Eliz. rot.2 48. 


Rror itinon a Judgement in an Action upon the Caſe, in C. Banco: 
the Plaintiff counts that he had ſued T. B and had a p2ocefs 
to arreff him, directed to the Defendant,being Sheriff of Eſſex; and 
thereupon he ſent his Warrant to the Bayliffs of the Franchiſe 
of S. to take him; who arreſted him, and delivered him to his 
Deputy; and he ſuffered him to go at large, and had not his 
body at the day of the return, in amiſſionis debiti ſui periculum. Foſter 
aſſigned divers Erro2s. 1. Þe doth not alledge he ** 
to 


—— — 
— 
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vithin the County, and then the Sheriff had not cauſe to 
ed — = 2. He doth not alledge he ter him ar large without 
ſureties, fo2 he ought to take ftrerties of him, ikoffterev. 5. Be 
alledges he had not his body ar the day, and perhaps he appeared 
of himſelf, and then the Pluͤintiſt hach no pꝛejudice, 4. Fo2that 
he laith, in ami ſſionis debiti periculum, which is not material, it ye loleth 
it not indeed. Godfrey argued cont but the Court gave no opimon, 
ſed ad journatur. 5 144 <3 


Hawes g erſus Cony. Int. Trin. 28. Eliz. Rot. 1018. 


Reſpaſs fo2 bzeaking bis cloſe in Thurkell: upon. not Guilty plead: (49) 
T ed, the Jury found a ſpecial ver did. J. Smich had Aue, Tho. 
Smith, an R. Smith, and that Tho. Smita was ſeiſed ot a Poule, und 
Seven Acres of Land in Thurkell fo2 lite, reverſion in Fee, to 
K his Bꝛother, and that the laid R. was leiled in poſleſſion of 
Fo2ty Acres of Land in poſteſſion in Norton in the lame County, 
and that R. made his Wil, and vy it deviled alt his Free and 
Copyhold Land to his Executozs fo2 pertoꝛmance ot his Will, 
and the Will of J S. his Father, in which were divers Legacies - 
given, To have and to hold to them and every of them, and that 
they ſhould take the p2ofits of it to2 Cen years, to the uſe of his 
Will, and that afterward his Executoꝛs o2 one of them ſhould 
ſell the Land, and diſtribute the money in pertoꝛmance of the laid 
Will, and dieth. Tho. the Bꝛother being Tenant ko; life dieth 
within halt a year after him. The Executors enter into the Land 
in N. but not in T. and occupied them koꝛ Ten years, and after 
enter into the Land in T. and tell all the Land in T. and N. where⸗ 
upon the Þetr of N. Robert the Deviſo enters into the Land in T. 
and the queſtion was ik his entry were lawtul. Coopet argued foꝛ 
the Defendant, that by the woꝛd and intention or the Will, they 
had no Authoztty to ſell the Land in reverſion, fo2 the woꝛd that 
they ſhall take the p2ofits fo2 Ten years, ſhewhis intent onely 

| fo2 the Land in poſſeſſion, of which pzofit may be taken, Coke, 
contra, the pꝛofits ſhall be intended ſtich p2ofits as he may take of 
areverſion; and ts lilte the caſe, 34 H.6.6. a deviſe was of all his 
Tenements in manibus ſuis exiſtentibus, the reverſion ſhall paſs; 
and cited the caſe, 39 Fd. 3. 27. fo2 the expoſition of woꝛds in the 
Kings grant; Gawdy, the Reverſion is not deviſed, fo2 no p2ofit 
of it; but all the other Juſtices contta: fo2 the intent of the deviſe 
was to perfoꝛm the two Tills, and to pay Debts, æc. and per- 
haps the Land in poſſeſſion was not ſufficient; And Wray ſaid, the 
woꝛd (all) per{waded him much, that his intent was fo; andthe 
wo2ds to have and to hold, and the woꝛds to take the pꝛolits, are ot 
one (ence, fo2 he cannot hold but by taking the pꝛoſits; and here 
are two Ulills to 11 — and therefo2e the deviſe ſhall be 
taken in the moſt liberal manner, fo2 the perfoꝛmance of them. 
But if it had been found that the Land in poſſeſſion was ſuffict- 
2 perkoꝛm them, this might peradventure have altered the 


—— 


—— 


Dove 
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(49) 


(50) 
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Dove verſus Williot. 


Reſpaſs. pon ſpecial Aerdia the Caſe was this: Tenant fo: 
lite, the Kemainder in Fee of a Copyhold, he in the Remain- 
der maketh a Leaſe by parol ; Tenant fo2 life and he in the 
Remainder joyn in a Surrender to the uſe of him inthe Remain: 
der in Fee; the queſtion was, it this were a good Leaſe,and ſhould 
take effect in the life of the Tenant fo2 like. And it was held by 
Gawdy, Clench, and Wray, that it ſhould, fo2 the Lealc is good a: 
gainſt him in the Remainder, and by the Surrender of the Te: 
nant fo2 lite to the uſe of him in the Kemainder, his Eſtate is 
dꝛowned in the Fee, and as it were ertinda, and cannot hinder the 
Leaſe to have operation; and is all one as if he were dead, and 
being all in one hand, cannot have any pꝛiviledge ſevered from 
the inheritance; as it he in the Remainder grants a Rent charge; 
and after the Tenant to2 life doth ſurrender, the Rent hall com. 
mence p2eſently. But Gawdy ſaid, if a Leaſe be made foꝛ two 
pears, and after the Leſlo? let the Land by Parol to another fo 
four years, this is but a Leaſe fo2 two years, although the fir 
Leſſee Surrenders, fo2he had no power to contract foꝛ the two 
firſt years at the beginning; but otherwiſe it is when the Eſtate ' 
18 — upon an incertainty. Plo. Comment. Smith and Sta- 
pletons caſe. ; | | 2 


Knowles verſus Palmer. 


He Caſe was moved by Atkinſon, that in Debt after Judge: 
ment, the party pꝛayed an Execution by Elegir, which being 
granted the Sheriff doth return, that he hath Divided the Land 
Þy Dath,ec. dür he coutdnot make Execution; fo: the Land was 
extended upon a fozmer Statute, and thereupon the Plaintiff 
P2ayes a Capias ad ſatisfaciendum, And Had it; and thereupon Atkinſon 
prayed a ſuperſedeas, becauſe a Capias ig not to be awarded after an 
Elegit, n if the Sheriff return he hath Lands, but it the 
return were Nihil, it were mo2e doubtful, fo2 when the Plaintiff 
hath eleced the higheſt execution, and the Oefendant hath Land 
which may be delivered, he cannot reſozt to a lower execution. 
Gawdy Juſtice, he may have Execution by Capias, fo? this is the 
higheft execution, which can be, fo? it concerneth the body, and 
the difference is, that after a Capias he cannot have an Elegic, noꝛ o- 
ther Execution; but after anElegic, if he be not ſatisfied, he may 
have a Capias, and ſo is the better opinton of the Books, 17Ed. 4. 4. 
21H.7.19. 31 Ed. 3. proceſs 52. 5 Ed. 4. Br. Execution 93. and the 
Statute which giveth the Elegit doth not reſtrain the Execution at 
the Common Law. And the other Juſtices ſeemed to agree with 
him, but they would adviſe. Akterwards Knowles being taken by 
Capias, he pꝛahed remedy upon it, but all the Juſtices held it well 
awarded, and they could not help him; although his caſe in equity, 
as it was opened, deſerved favour. 


Wecks 


— — 


Erz ABETH &, in Banco Reginæ. 


Weekes verſus Holmes & Uxorem. 


Ebt againſt them foꝛ certain Barrels of Beer ſold ts the Feme, 
Dum ſola fuit, they both waged their Law; and this Term 

both Baron and Feme DID {wear, accozding to the to2m of the 
Dath. Quod Nota, The Baron did {wear koz the Debt of the 


Feme. : : 
Parkins verſus Hinde, Trin. 30. Rot. 418. 


JRohibition fv2 ſuing fo2 Tithes of Land in Babington, the caſe 
was, The Parſon of Babington, 29 H.8. did Leale all his Glebe 
Land to Mills fo2 Minety nine years rend2ng thirteen ſhillings 
four pence Kent, fo2 all exactions and demands. And now his ſuc- 
ceſſo2 ſued fo2 Tithes of the Land, being the Glebe Land, and 
upon it the Plaintiff ſued a Pꝛohibition. Godfry moved, that the 
Pꝛohibition lieth, beeauſe the Land was let rendzing Rent, and 
it is f02 all exactions and demands; and by that he bars himſelf 
and ſucceſſo2s of all Cithes. But all the Juſtices contra; fo2 Wray 
ſaid, the Parſon ſhall have Tithes againſt his Leſſee, and the 
wozds horte ſhall be no diſcharge ; foꝛ theſe Tithes ariſe, and ac 
crue after, and are not things iſſtitng out ofthe Land, but collate- 
ral and due Jure divino; and therefoze cannot be diſcharged but by 
' ſpecial woꝛds: But if the wozds had been, as well fo2 Tithes 
growing and ariſing upon the Land, as fo2 other demands, then 
peradventure it had been a good diſcharge. But as the cale is, it 
cannot be intended by any woꝛds, that he reſerved the Rent fo2 
Tithes: And ſo Gawdy Juſtice did conceive, eſpecially as the caſe 
here is, the Leaſe being ot twenty four acres of Land, and onely 
thirteenfhillings four pence reſerved; and afterwards, the ſame 
day, they granted a Conſultation, but they ſaid, that the woꝛds 
ſhall diſcharge the Leſſee of all Kents and Services, but not of 
[uit at Court, oꝛ ſuch things as are not then in demand, 11 Co.13. 


Mannings verſus Townſend, Trin. 3 f. rot. 1 36 
Ebt upon an Obligation, dated 1 May, 27 Eliz. The Defendant 


pleũded, that he was bound in this Obligation Simul cum Rich. 


Gotts, to whom the Plaintiff had .releaſed all Actions and De⸗ 
mands, the ſatd firſt of May. The Plaintiff by Replication ſhewed, 
That ökter the Obligation ſealed by Gorrs, he releaſed to him; 
and afterward, viz. The ſame day the Plaintiff ſealed the Bond, 
Abſque hoc quod tenetur ſimul cum Gotts. And upon this it was demur⸗ 
red in Law: Andit was clearly held, that this Releaſe doth not 
diſcharge the Defendant; but they held the Traverſe to be ill, 
becauſe Gotts was bound with the Defendant; but becauſe the 
Defendant had not taken advantage of it, to ſhew it upon the 
Demurrer, and had confeſſed the matter in in fait alleaged by the 


Plaintiff, it was adjudged, that the Plaintiſt ſhall recover, if - 


nothing be ſhewn tothe contrary within two days: 


V : | Bugberd 


(52) 


(53) 
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(54) 


(1) 


Bugberd verſus Dominam Reginam, Hill. 3 1. rot. 4. or 48. 


E of a Judgment in a Quare impedit fo2 the Queen, fo? the 


Church of Rettington in Eſſex; Erro2 aſſigned, that the Judge⸗ 
ment, that the Queen ſhall pzeſent, and recover fo2 the value of 
the Church fo2 half a year: Fenner Serjeant, the Queen is not by 
the Common Law to recover damages, no2 any other perſon, 
and the Statute of Weſt. . c. 5. eth no damages, but where the 
party is hindꝛed of Pꝛeſentment, which the Queen is not in this 
caſe, when ſhe pꝛelenteth by her P2erogative ; as in this caſe, 
where ſhe pꝛelenteth by reaſon of Lapſe. 14 Ed. 3. Quare impedit. 54. 
3H 6. Damages 17. And he had ſearched divers preſidents, viz. Paſe. 
7H. 5, Rot. 442. and 2 H.6, Rot. 404. 9 H. 6. Rot. 3 16. where no damages 
are given; and the cale of7 Elz. Dyer 236. 18 but a Curia adviſare vult. 


And the Statute cannot be intended to give damages, but onely 


to the true Patron, and not to the Queen, which claims onely by 
Pꝛerogative. Gawdy, The Queen ſhall not recover double da: 
mages fo2 the Queen cannot loſe her pꝛeſentment; but ſingle 
damages is onely fo2 the Tor: in the P2eſentment; and this the 
Queen ſhall have, as any other perſon ; and the caſe of 1; Ed.; 
ary impedit 181. was neer the time of the making the Statute ; 
and they beſt intended the — of the Parliament. And al- 
though pꝛeũdents now are otherwiſe, it may be that the King did 
not regard damages, 92 were never demanded, Wray contra : Jt 
is hard, that when one part ofthe Statute will not ſerve foꝛ the 
Queen, and the fs out of it, that it ſhall be conſfrued the ſhall 
have benefit of another part of the Statute, And although the 
caſe of 13 Ed. 1. fs ſo, yet divers Books ſince that, in the time 
of Edw. 3. & Hen. 6. and ſince are, That the King ſhall not have 
damages, and the Books and Pꝛeſidents being ſo till 7 Eliz. It is 
fit ts adjudge the caſe accoꝛding to them. Clench agreed, And after: 
wards, Trin.; 2 Eliz. Wray ſatdhe had conferred with Anderſon, Man- 
wood, Pperiam, and Walmſly, and all (except Periam) agreed, That no 
damages were to be given ; and afterwards fo2 that cauſe the 
Judgment was reverſed. v. 6. Co. Boſwel's caſe, fol.5 l. K 


Termino Michaelis, 31 & 32 Eliz.in Communi Banco. 


Anneſly verſus Johnſon. * 


Eplevin after a ſecond Deliverance, Return was awarded to 
Johnſon; and Averia — — being returned, a Mithernam 

was awarded of the Cattle of the Plaintiff, and afterwards the 
Plaintiff cometh and ſatisfieth the Defendant his damages, and 
p2aveth aTUrit of Reſtitution of his Cattle, Fleetwood. Cattle 
taken in Withernam, are not repleviſable ; fo2 how then ſhall 


the party be ſatisfied fo2 the meat of the Cattle. Curia, they are 


not repleviſable without doubt but upon ſatisfaction he ſhall have 
a TUrit of Reffitution of the Cattle, and ſots the — 2 which 
all the Clerks did agree: And as to the food, he hath the occupa- 
tion of the Cattle, and it is reaſon he ſhould find them meat fo? 


tt; And the Writ was granted, v.16 H.. Return de Avers 2. 


Goſtwick? 


— 
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Goſtwick's Cale. 


Leaſe was made to two foꝛ bears, upon condition, that they 
A noꝛ either of them, ſhall alien any part ol the Land; without 
aſſent of the Leſloz they make Partition, and one alteneth his 
part. Chis is a Fozfeiture of the whole. 


The Loꝛd releaſeth and grants his Seignioꝛy to the Husband, 
who is ſeised of the Tenancy in rtghrot his Wite, to him and 
his heirs ; the Hus band dieth, and bis heir Diftratns to2 the Rent 
upon the Lands. Anderſon and the Court held, that it ſhall tnureas 
a grant, which is moſt benefictal to the ©2antee ; and it is agree- 
ing with the intent of the Deed, that the Hus band and hisHetrs 
ſhall have it | 


Quare impedir. The Queen having the Advowſon of the Utcatage 
of D. grants the Utcarage to J. The queſtion was if the Ad 
vowſon paſſeth + Fenner argued it ſhould paſs. Puckering,contra. And 
all the Fuſtices held it ſhall not paſs: fo2 by the Queens grant 
nothing ſhall paſs, but what ſhe intends to pals; and the Cica- 
rage is another thing then the advowſon, and every thing muſt 
pals by its pꝛoper name: And it ſhall not paſs in the Caſe ofa 
common perion. 


Nom. By Anderſon and Walmſly, Adminiſtration tommitted may 
be revoked,notwithſtanding the Statute of 21 H.8. And ſo it hat 
been often uſed, Windham and Periam Doubted, - 


Rookwood's Caſe. 


* — having iſſue thꝛee ſons, had an int ent to charge his 
Land with four pound per annum to each of his tino yongelt 
ſons fo2 their lives; but the eldeſt ſon deſired him not to charge 
the Land, aud p2omiſed to pay to them duly the four pound per 
annum; to which, the two yonger ſons being pꝛeſent, agreed, and 
he-p2omiſed to them to pay it: And fo2 not payment after the 
death of the Father, they bzotight an Aſſumpſit; and the whole 
Court held clearly, that it was well bzought, and that it was a 
1 . fo2 otherwiſe his Land had been charged with 


Hambledon wverſrs Hambledon: 


A Din ws to que a at the e 
. It; it wa geb, K ere all Joynte- 
nants: And ſo is the meaning ofthe Will, : * 


Criſſ ps Caſe, Trin. 31 Elrz. rot. 16 36. 


Q%F Impedit, and Declares of a grant of the next Aboidance, 
theDefendant demanded = of the Deed, and the yen 


(2) 


(3) 


(4) 


(5) 


(6) + 


(7) 


(8) 
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(9) 


(IO) 


(1) 


tiff ſheweth a Letter watten to his Father by the Patron, in 
which he wait he had given him the next Avoydance: And upon 
this it was demurred, and ruled clearly without argument againſt 
the Platntiff, fo2 it was a meer mockery, and the grant cannot be 


without Deed. 
| Gillam's Cale. 


Eee Firmæ. As Executoz fo2 ejecing him out of his Ferme 
& bona ſua ibidem cepit, &, Ad after verdid, found fo2 the 
Plaintiff; it was alledged, that Bona ſua, & c. ſhail be intended his 
own goods, and not the Teſtato2s, Curia contra. 


Pemberton verſus Cony. 


J S. makes an Tnfant of the age of four years his Executoꝛ, and 
* Doth by his Well appoint that J. D. during the nonage of the 
Infant, ſhall have the diſpoſition of his goods. Debt ſhali be 
1 8gam J. D. during the Inkancy; fo2 he is executoꝛ during 


Iermino Michaelis, 31 & 32 Eliz. in Scaccario. 
George Ognell verſus Paſton. 


TYNEBT The Caſe was, francis Woodhouſe was bound in a Recog: 
niſance in Chancery tg Ognell, which being fozteited, Ognell lu 
eth two Scare facias agalnſt ' him, and both werg returned nihil; and 
thereupon had Judgment to recover his debt, and thereupon he 
ſueth out a Levari facias, which was returned oibil ; and thereupon 
he ſueth a Cap, ad farisfaciendum directed to the Detendant, Sheriff 
of Norfolk; the ſaid Woodhouſe being then in pꝛiſon fo ſuſpicion of 
Felony, aud the Detendant doth arreſt him upon it; and after 
Wombauſe wag arraigned and found guilty ; and atterwards be⸗ 
ing dulcharges ofthe Felony, the Defendant ſuffers him to goat 
large. Ognell bꝛought debt upon the eſcape;the Octendant pieads 
the conviction of Felony, aud all the matter, æc. and upon this 
the Plaintiff demurs. 1. Queſtion, if a Capias ad ſatisfaciendum 
lech upon a Kecognitance in Chancery, A Sciref:cias being return- 
eduponit.. 2. Queſtion, Admitting. a Capias was not grantable, 
tf 1t be void, oꝛ onely erroneous, ſo as the party muſt avoid it 
by Audita querela, 02 ert02. 3. Queſtion, It Woodhouſe being tn pi: 
ſon fo2 Felony, if the Execution was well ſerved upon him. And 
this term it was argued by the Barons; and as to the third point 

they all reſolved; and the Council of the other party did not much 
fnfo2ce the contrary. That Execution was well ſerved upon him; 
fo2.although his body was at the Queens pleaſure, yet he ſhall not 
take advantage ot his own Toꝛt; (ng moze ſhall the Sheriff) but 
he ſhall anſwer the Action 92 Execution ot a common perſon. And 
as to the firſt point, all the Barons vere of opinion, that the Pꝛo⸗ 
ces was well awarded and maintatnable by the Law; fo? it being 
a Debt of Reco2d, it is not reaſon, but his body ſhould be liable 
to Execution upon it. as to a common Obligation: and this Capi- 
as ig not by the Statute of Weſt. 2. cap; 45- 02 25 Ed. 3. but by the 
courſe of the Common Law, and the courſe of the Chancery, and 
= Pꝛeſidents 


* ale. 


—I 


ELIZABETH, in Scaccario. 165 


Pꝛeſidenis are uſual there after Scire facias; nd their courſes are 
to be maintained as of other Courts. 2. Queſtion, admitting 
the Capias lay not, yet it is not void, but erroneous: And this the 
Sherittk ſhall not —_— noꝛ take advantage ot it; fo2 it was a 
good Warrant to the Sheriff to take him, and falle myziſon- 
ment licth not agarnft him, 9 Edw. 4. 13. 21 Edw. 4. 23. 366. 32. 
And it ſhall always be a good Execution, until the party avoid it 
by Erco2 z and by all their aſſent, the Plaintiff had Judgment. 


(I) 


(2) 


Termino Hillarn, 
Triceſsimo ſecundo E LIZABETHEZ@, 


in Banco Reginæ. 


Venard verſus Wotton. 


which he is by any Law puniſhable : And here it 


: may 
Letter, : 
Doughty. You have forged my Lord of Leiceſters hand to ſuch a Letter, 

d 


8 
adjudged not actionable : 
an Jul 

Taylor verſus Vale, Mich. 31 & 32 Eliz. 
Rot. 68. 


N The Caſe was upon Demurrer. vale having a Rent- 
charge in Fee dy Indenture, which was enrolled within fir 
months, giveth and granteth it to Ball in Fee, and there was no 
Attoꝛnment. (Nota, in truth the caſe was, that he foꝛa certain ſum 
of money, giveth, granteth, and ſelleth the Rent, c. But it was 
pleaded onely, that he by Indenture Dedit & conceſſit) And it was 
ruled without any Argument, that the Rent without Attoznment 

afſeth not, being onely by way of grant, and not of bargain and 

le, although the Deed was enrolled, But Wray ſaid, That it by 
Jndenture, in conſideration of a certain ſim of money Dedit & 
conceſſit, and the Deed is inrolled, this 2 the Rent with- 
out Att oꝛnment, though there be no woꝛds of Bargain and ſale: 
And the Platntiffhad Judgment. 


Willis 


— 


— — 
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Willis verſus Jermin, Hull. 31 Eliz. rot. 674. 


Jectione Firmæ. It was found by Uerdic, that the Dean and 
E Chapter ot Exeter let the Land to Harvy fo years, rendung 
Kent payable at their Chapter houſe in Exon, and fo default ot 
payment, the Leaſe to be vold. Harvy aſfigneth his eſtate to the 
Defendant, the Rent was arrear, and not patd, deing demanded 
at their Chapter-houſe. The Dean and Chapter, by che name of 
the Dean and Chapter of St. Mary de Exon (Wheceas they were 
incoꝛporated by the name of St. Mary in Exon,) Make an zndenture 
of Leaſe fo2 twenty one years to the plaluti ot rhe Land, ann 
in their Chapter-houſe put their ſeal to it, anv mane a Letter of 
Attoꝛney to .S. to enter and make delivery or tus Oeed uponthe 
Land, which he did accoꝛdingly; and it this be a good Leute, they 
p2ay the opinion of the Court. Harris Serjeant, pzaved Judgment 
to2 the Defendant. Firſt, the Leaſe of the Land is vold by 
Miſnoſmers of the Tozpozation, Sed non allocatur ; fo2 it is no mate- 
rial variance, and ſo it hath been ruled. The ſecond cauſe,that the 
Leaſe was not good, becauſe the Dean and Chapter let it in their 
Chapter houſe, by letting their ſeal to it; which being a pertec:- 
k the Deed of the Coꝛpoꝛation, there can be no other delivery: 
Then the firſt Lefſee continuing in poſteſſion, and they out of 
” 


olleſſion, the Leaſe was void, and the Delivery after by the 
Attozney, it having a fozmer Delivery, is void; Sed non allocatur: 
Foꝛthere is no other means fo2 a Coppozation, to make aLeaſe, 
but this. And Gawdy laid it is plain, That it is not the Leaſe oꝛ 
Deed of the Coꝛpozation unti Delivery as of another perſon. 
Thirdly, The firſt Leaſe ceaſeth not till Entry, and ſo cannot 
make a new Leaſe. Wray, the firſt Leaſe doth clearly ceaſe with- 
out Entry. Gawdy doubted. Fourthly, the Leaſe is not good, 
foꝛ the Attozney hath not executed his Tarrant accozding to his 
Authoztty; foꝛ it was, that he ſhould enter and claim it to the uſe 
of the Cozpozatton, and then deliver the Leaſe ; and the Jury 
found that he delivered it. upon the Land, but found not that he 
had entred and claimed, #c. Sed non allocatur: Fo2ina ſpecial Uer- 
dict, the circumſtances of every uy need not ſo ſtrictly be found, 
as it is to he pleaded; and it being tound, that by vertue of the 
Warrant he deltvered it upon the Land, it ſhall be intended he 
„ it duly. Ahe t is found that they demanded the 
ent at the Chapter houſe, where the demand ſhould be upon the 
Land, Sed non allocatur, fo2 the demand at the place where it is 
payable,is ſufficient, and the Platntiff had Judgment, | 


Smith verſus Hellier and Clerke, Trin. 3 I. Rot. 880. 


3 18 

1 impriſonment in Middleſer. The Dekendant pleads that 
Lynne Is an ancient Uillage, and in that in it UGtacum eſt a tem- 
pore quo, &c. to chuſe a Majoꝛ every pear, and that the Maſoꝛ foꝛ 
all the time, #c. was Cuſtos Gaolæ there; and ſheweth, that a 
Plaint was entred in the Court there againſt the Plaintiff; fo2 
which he was committed by the Majoꝛ to the Gaol there, abſque 
hoc, that they are guilty of the impꝛiſonment in Middleſex : — 
| q Ich 


(3) 


(4) 


163 


Termino Michaelis, Triceſsimo ſecundo 


(5) 


which the Plaintiff 


Diviſion of a dap: And it he impeiſoned hin 


London being Jultices of t 


vemurs. — fozthe Plaintift the Bar 
8 not good; firft, Becaule the Pꝛeicription 18, that to: all the 
[2D tinte, r. The Jaj02s had been Keepers ot the Gaol. which 
was no good pleading of the Cuſtom ; fo2 ye ought to ſay, Ufirarum 
eſt, &c. Secondly, Che Yajo2 cannot commit one to humtelk; 


foꝛ there ought tobe one to commit, and another to receive, and 
not to be both one perſon. Thirdly, He doth not pꝛelcribe tohave 


à Gaol there. noꝛ ſheweth not there was a Gaol there; and it ma 
be, that he Nay make his Gaol where he plealeth, and then the 
ſea chould be, Comiſſus cuſtodiz Majoris, and not to the Gaol ; gz 


He Preſcription ſhould be, That the Wajoz, c. was Cuſtos of all 


uſtos Gaolæ. Fourthiy, He traverleth abſque 


f nd not C 191 
n flty in Middleſex, which is not good; foꝛ he can-- 


hoc, that he was gl 
oc, that hew 97 but generally, to2 the Oefenvant cannot 
f 


not traverſe-the | 
ſtreighten the Pi tiff to a place. Fikthly, The Defendant 
juſtifying between the 28 day of September, and the 14 of October, it 
which day he was removed by Habeas corpus, and ſhew, that the 2g 
day ok September Hellier was choſen Majoz, but do not anſwer to 
the time of the day of 29 September, befoze which he was choſen 
Majoꝛ; fo2 it map be, he impꝛiſoned him the ſame day befoze he 
was choſen MWajoz,whichis not an{wered.Coke to2 the Defendant; 
the Bar is good, notwithſtanding the Exceptions. To the firſt, 
it is once alledged, that Uñtatum eſt to chuſe à ajoꝛ, æc. then Uſta- 
tum eſt ſhall be referred to every part of the Þ2elcription, and 
need not reiterate it to everypart. - Secondly, The courſe of all 
Coꝛporations is, that the Bajoꝛ which is the Judge, is Gaoler 
alſo: So the Sheriffs of London, they have a Court in the Guild. 
hall, and are Officers and Goalers to it. Thirdly, Me need not 
Peſcribe in the Gaol; fo? it is incident to a Court to have a 
Gaol, as a Court of Pypowders toa Fair, alſo a Gaol is not in a 
place certain, but goeth with the perſon of the Gaoler. To the 
fourth,the Traverle is good: Fo? if he Traverſe generally, the 
juſfification in a place certain ſhall be waved, which is material 
as this caſe is, and ſhall not be entoꝛced to it. where it is local; and 
in Covet's caſe, it was adjudged in Falſe impriſonment, he juſtifies as 
Conſtable in Suſſex, abſque hoc, that he is gtitity in Middleſex, and a- 
warded good. So in Lovelscaſe in C alba foꝛ taking his hozſe 
in Cambridge, he juſtifies foꝛ Damage-fealantin Eſſex, abſque hoc, that 
he was guͤlity in Cambridge, and it was good by award. To the 
fifth, upon which it was much relied, he mſwered, That it ſhall 
be intended a Juſtification foꝛ the whole day, foꝛ there ſhall be no 
on of « fonedhim befoze he was Hajoz, 
the Plaintiſt muſt ſhew it; foz prima facie, it ſhall be intended to go 
to the whole day, 15 Edw.4.23. 9 Edw.4. And of the ſame optnion 
was the Court in omnibus, and it was adjudged fo the Defen- 


dants, 


® Kimerſly verſus Cooper, Trin. I. Eli. Rot. v6 8. 


N fo2 woꝛds. The Plaintiff declares, that whereas by the 
Cuſtom of London, the Wajoz, Recoꝛder, and Aldermen of 

ces of the Peace, had uſed to take the Depoſi- 
tions and Examinations of any perſon pꝛoduced befoze them in 


Perpetuam rei memoriam, AND to keep the ſaid Depoſitions upon — 
£02 
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— — 


coꝛd in the Court of the Guildhall to be given in evidence to a 
Jury fo2 the better knowledge of the truth vetween any perſons; 
and "that whereas he was examined and fwoznbetoze Str. George 
Bond; Mayo; of London, being then and there a Juſtice of Peace, 
- a$ a witneſſe on the behalf of Ed. Sta. and made ſuch Dath, cc. The 
Defendant ſain, that he had falſly ſivo2n in the ſard Path, Innuendo 
the Oath there taken in fozm afozeſatd , cc. to his damages, ec. 
The Defendant pleaded, That the Þl aintiff was not ſwozn befs2e 
the ſaid G. B. modo & forma prout, &c. And upon this it was demur⸗ 
10 in Law, I. The Traverſe cannot be taken; koꝛ the alledging 
of the Oath is but conveyance to the Action, und fo is not tra- 
verſable z And if he never toon ſuch Dath, yet it ig a great ſlander. 
2. This Plea amounts to a Seneral Jfite ; and fo is not good. 
Harris of Lincolns- Inn, contra: That the Declaration is not good; 
foꝛ the foꝛce of it is, that the apo? had uſed to take the Dach, ar. 
And if he had not Authozity „it is no moꝛe than if the Plaintiff 
had taken a voluntary Path; in which fo2 ſaytnghe is foꝛlwozn, 
is not ackionable. And the cuſtam to warrant him to take the 
Dath, is not well alledged; fozhe ought to alledge , that the Elte 
is an ancient City: toꝛ otherwile he cannot preſcribe in it,2i Ed.4.54. 

12 Edw,4.8. 22 H.6, Preſcription 47. And the Traverſe is good, to2 
it is not the conveyance , but the pꝛincipal ſubſtance of the Action, 
and without it the Acton is not maintatnable , and fo1s travert- 
able, . 22. 13 Edw 4.4. 26 H. 8. B. Action fur Cafe 103. 14H, 4.30. 

Gendy, ere the conveyance to the Actton is that which doth 
entitle the Plaintiff to the Action, it map well be traverſed, I. 
the Defendant cannot wage his Law, othetwiſe where he 
wage his Law; 8H. 6. 5, 22 Edw. 4. 29. 7 Edw. 3. 54. 31 H. 6 10. 26 H. 8. 
Br. Traverſe; 5 H. 7. 3. But principally fo2 the firft fault , that he al 
ledgeth not, that it is an anttent Eity, the Declaration ts not 
good. And of the ſame opinion were th other Juſtices, that it is 
a thing traverſable, fo2 the Acton is grounded upon it; and it was 
then adjudged foꝛ the Defendant, mithout further argument. 


r verſns Der, Trin. 31 Rt got. 


Wbt tor Rent reſerven upon a rLeaſe 2 dn 155 6, anvdecare fs 


enftiiing; re wn 
D that YE hv ener The 29 dap 2 7 er, and 
— occupied foꝛ one Ec. th D Nihil debet; 
nd after Gerdt bim, was an 5 in aa of Ag: 
| ment, tha at it app _ in the Declara had entred 
ou Michaclmas day, which is a day befo2e his tune 4-44 and (0 
e a Diffeifin, and no Rent dite. Gawdy,it is clear he is à Diſſetſo2 
Is entry,ann the accruing of US erm tal 2 his ate 
Dyer, Rolhenes a ona hea Pont a 
d E * 
Judgm * 


„ ee, e, e 


(6) 


* 
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(7) 


(3) 


(9) 


(70) 


Dod verſus Coke. 


Reſpaſs foꝛ braking his Cloſe , called Sheeps-· courſe in High- 
T upon net guilty, the Jury found, that the place rontatketz 
divers acres; the Plaintitf is ſeiſed of one acre init, in which 
the Defendartt had entred; and that the Oekendant is ſeiſed of 
agreat part of the faid plate, and the Carl of Suſſex of another 


great part of it: And tipon motion, the Court held the 9g;on 


U f nou 
well bzought ; fo2 although the Plaintiff counts of the beak 
of his Clo e, called Sheer coarſe in High-field ; pet he map align 
his Treſpaſs in which place he —4 : So the Uerdic is tound 
fo2 the Pfalntift, and it was adjudged fo? him. 


Penſon verſus Hickbed, V. Antea Mich. 
31 & 32 Eliz. Placito 37. 


1 Caſe was nom moved again, and two Caules were aſſign: 
ed, why the conſideration was not good: Firſt, it is not aj, 
ledged koz what the monep contained tn the Bills was due, noz 
to whom; and it may bet ep were Bills made to the Oetendant 
himſelf,and due to him, and lo no conſideration, Secondly, Thts 
buying of Bills of Debt, is maintenance, and ſo no confidera: 
tion: Foꝛ the firſt, the Juſtices held the conſideration is not well 
alledged foꝛ the cauſes afozeſaid : But foꝛ the ſecond, they held it 
is not maintenance, fo2 it is uſual amongſt Merchants to make 
exchange of money koz Bills of Debt, Et e contra. And Gawdy ſaid, 
it is not maintenance to aſſign.a Debt with a Letter of Jttozney 
to ſue fo2 it, except it be aſſigned to be recovered, and the party 

to habe part of it, and the Judgment was reverſed, 


The Lord Stafford againſt Thynne. 


| of a Judgment in an Aſſiſe, I. Erro2 , That the De- 
mandment counts of a Diſſeiſin de Tenemento , but ſatth not De 
Libero Tenemente; pet it was held good, fo2 ſo much is implied, 
2. The Judgement ts Ideo capiacur , and Capias pro Fine lieth not 
againſt a Baron of Parliament. 11 Hen. 4. 15. 27 Hen. 8. 22. 29 Ed 
3.39. 14 — 315, But it was held by the Court tobe bye 
fo2 it is upon a Oiſſeiſin found , upon which a Fine is given by the 
Statute; in which, no perſon being exempt, it ſhall bind a Noble- 


man as any other, and where a Fine is due, a Capias pro Fine is to be 


awarded; and foꝛ a contempt a Capias lieth againſt a Nobleman and 
this Fine is fo2 the contempt to the Law, fo is 1 Hen. 5. And the 


Judgement was affirmed, |. 


Lane verſus Milward, Trin. 3 i Eliz. Rot. 490. 


Pn upona Judgment in Reading upon an Aſſumpſit. I. Erro!, 
that the Venire fac was 24 Jurator” here it ſhould be 12 Jurac 
And this at firſt was held Erro?, but after divers ancient ÞPzeſt- 
dents were ſhewn where ſuch Ven fac were awarded, it was al- 
lowed to be good, fo2 they would not Reverſe ſo many Pꝛeſidents. 
2. The Action was againſt W. M. and the Judgement was agatnſt 
prædict Ih. M. but the Court held it was but a Miſpziſion of the 

1 


—— 
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Clerk, and might be amended in Aſtirmance of the Judgment. 
And the Judgement was affirmed, . 


Proude verſus Hawes. 


A Ction fo2 wozds, Thar the Plaintiff was a Common Barteter , after 
FX Qerdia& , it was alledged iu Arreſt of Judgment by Egerton 

Sollititoꝛ, That the woꝛds were not actonable ; and la it temen 
to the Court, and the Judgment was ſtald, e 


| „„ e 


Ction fo2 theſe woꝛds, That he is a couzening Knave; for that he hath 
A ſold him a Chain of Copper, for a Chain of Gold; and that he is a couzen- 
ing Knave upon Record. Atkinſon moved, that the wozds are action- 
able, and vouched Bedfords caſe , fo2 ſaying, Thou arc a couzening 
Knave, for thou ſoldeſt a Saphire, for a Diadem ; and the Action was matn- 
tainable, But Wray and Gawdy conceived the wowds are not actio- 
nable, except it had been alledged, that he is a Goldſmith ,- and 
got his living by buying and ſelling of Chains and ſuch wares, 
then peradventure the action would lie, but not here. 


ohnſon ver 770 Tucke, Int. Mich. 31 & 32 Eliz. Rot. 
* 3 3 


A Sſumpſit. TUHich was 4 5 to be in the Pariſh of St. Mary 
\ le Bow in London. The Defendant pleads to part Non Aſſumpſit, 
and to the other part a Releaſe in the Pariſh of St, Magnes London, 

and iſſues were joey upon both, and one ver? fac awardedto 
try both iſſues: And this was De vicineto de Bow, and found Tae 
laintiff.. Egerton Sollicitoꝛ moved in ꝗrreſt ot Judgment, That 

t was n koꝛ the Venire ought to be of both places; fo2 it 

was agreed, That the Plaintiff might have, if he pleaſed, ſeve- 
ral Ven fac';*and might have at his election but one Ven. fac, atv 
he reuied upon 27 Hen. 6.6. But it was moped, that it was a 
good trial fo2 the iſſue which was at Bow, and a diſcontinuance foꝛ 
the other, 11 Hen. 7. 5. But the opinion of the Court was, that 
asmuch as the Venice fc; was awarded to2 trpal of voth ſues, 
This is a mil tryal in all, and cannot be good fo2 one; but in 

11 Hen. 7. 5. the queſtion did ariſe; foꝛ that it did not appear, that 
the ven. fac. Was awarded to try both the Jſſues , and Judgment 
| . and they ſaid he might take a Venire fac. de novo if he 


Ward verſus I 


Ction fo ons. 0) calling him A Rebellious andTraicerow Knave : | 


after Cerdict fo2 the Platntiff, it was moved in Arreft o 
Judgment , that the Action did not ſie; fo2 rebellious may be up- 
on a Þ2oclamation of Redellion out ol Chancery, oz other 
Courts; and when Tratterous and Rebellfous are coupled toge- 
Kare, Aon et noe, Alt Tru bin on 
| 3. raiterous ng jovned wit on 
lteth; and the Plaintiff had Judgment. — — 


_ * Triroß 


(11) 


(12) 


(13) 


(14) 


_—— 
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(13) 


(14) 


vartances he pꝛaped it mi 


Troſs verſus Michell. 


Rror of a Judgment in Exceter againſt the Plaintiff upon a Forein 
E Attachment; where a Suit being by Michell agatnſt Hore, the ſaid 
H. was returned nihil; and it was ſurmiſed, that the ſaid T. had 
certain money in his hands due to Hore, whereupn accoꝛding to 
the cuſtom there, this money was attached in the hand of Troß. 
T. came and pleaded Nihil deber to H. And upon this Michel! doth de. 
mur, and adjudged fo2 him; becauſe he ought to have pleaded, 
That he oweth nothing to H. noꝛ had any money tn his hands due 
to H. And upon this T. bzought a Watt of Erro2 : Firſt Erroz, 
becauſe it is a good plea , and the plaintiff was to be barred, any 
not to recover; and ſo is the common pleading in London: Foy it 
it be no debt, it is not attachable. But it was anſwered, that it 
is no plea; fo2 he may habe money in his hands which is attach 
able, and yet no debt; as if he hath money to keep, 02 it he ſinde 
the money of H. oꝛ otherwiſe : And therekoꝛe he ought to anſwee 
to every intent, and not to one intent onely, But Gawdy laid it 
is good to a common intent, and ſo is the cuſtom ot London. Se: 
condly, Becauſe Michell had Judgment to recover coffs againſt 7. 
which are not recoverable upon a Forein Attachment. Thirdiy, Be: 
cauſe no Judgment was given, that T. ſhall be diſcharged againſt 


E. And the Judgment was reverſed , pzincipally toz the fir 


Erro2, | 
| Shelbery verſus Buſſard. 


Eu of a Judgment upon a Recovery againſt Bird in Colcheſter, - 


in a Wait of Right, in which the Plaintiſt was vouched,and 
came in and voucheth the common Uouchee; and loſeth by default, 
ec. Firſt Erro2 ; that the Wit of Right was directed Balhvis vill 
ſuæ de Col where it ſhould be Ballivis ſuis, &c. fo they are the Queens 
Batliffs. Second Erroz, the Declaration was made befoze the 
appearance of the Oefendant by Attoꝛney, oꝛ in perſon. Third⸗ 
ty, S the Mouchee appearing by Gttardtan , the Entry was, he 


appeared by Guardian, lit ſalth not, Ad hoc per curiam admiflum, 


otirthly, The Judgment was general againſt rhe Uouchee , and 
not to2 the Land onely within the Juriſdiction. Fifthiy , The de- 
mand is De medietate duor Meſuagjor', and the Judgment ts, Quod re- 
cuperet Tenement. prædict. where it ſhould be Medietatem Tenement. pro 
dict. Stxthly, Becauſe no Judgment was given fo2s. the Aouchee 


againſt the (econd Uouchee. Coke: The Judgment is well given, 


and there is no Erroꝛ but the laſt; and he ſatd, the Recoww'was 


- otherwiſe,That Judgment was given againſt the ſecond Uouchee. 


But he moved, that the Ait of Erro2 was not well bzought ,. fo? 


it varteth from the pꝛincipal Recozd ; fo2 in that the Plaintiff is 


named $Sheſbury : And here the Watt is bꝛought by the name of sbel⸗ 
bery, lo (e) f02 (u); and in Trin. 25 Eliz. a Recovery was againſt one 


by the name of Bird, and he bꝛought a. CAlnt of Erro2 by the 


name of Burd : And fo2 this variance the TUit did abate , 12 ACC. 2. 


26 Aſſ. 31. Another dariance, That the Reco2d was of Lands in 


Colcheſter, andthe Tait of Erro2 ſuppoſeth the Land in Colceſter; 
and the Wt being _ founded upon the Reco2d ; fo2 theſe 

| jt abate : But notwithſtanding thele 
Exceptions, the Judgment was reverſed, 


Termino 


- 


— — — — 
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Termino Hillarii, 32 Eliz. in Communi Banco. 
Porry verſus Allen, Trin 30 Eliz. Rot. 61x. | 


\Ebt 1ipona Leaſe fo2 years. It was found by ſpectal.Uerdie, (i) 
D That one Ball being Leſlee of theſe Lands fo2 fozty years, let 
them to Gibſon fo2 thirty years ; and he let them to porry the 
Plaintiff fo2 nineteen years,rendzing ten pound Rent; andafter- 
wards Articles of Agreement were made between Ball and Gibſon, 
That porry ſhould have and hold theie Lands andother Lands foꝛ 
thꝛee years,rend2ing a greater Rent: To which Articles p. doth 
agree at another time and place, and occupieth the Land accozv- 
ingly ; and after let theſe Lands to the Oetendant for ſeventeen 
years , rendzing Rent: The thꝛee years expired, atterwards 
. Gibſon grants his term to Cornwallis, e In 29 Eliz. And fozꝛ 
Bent behinde after his Entry, the Action was bꝛought; and it 
was argued by Hammon of the one part, and Harris of the other. 
x. Queſtfon , If this was a Surrender by this Agreement ? 
2. It a Surrender may be as this caſeis, by oneTermo? to an- 
other, out ot which his term is derived, becauſe one term cannot 
dzown in another. But all the Juſffces held clearly, That this 
cannot be a Surrender; koz the wozds and the aus between 
ſtrangers, can make no Surrender: Aid this Agreement that p. 
ſhall hold the Land, is a void Agreement fo2 a ſtranger to take 
benefit by it. And Anderſon held clearly, that an, Agreement oz 
Covenant made between. S and J. N. thut J. D. hall have ſuch Land 
foꝛ years; this being made between ſtrangers cannot amount x9 
aLeaſe : So if J. S. Covenants with J. D. that his Executoꝛs ſhall 
have ſuch Land fo? twenty one pears, this cannot amount to a 
Leaſe ; fo2 they are in this degree as ſtrangers, and fo? this point 
puncipally, they all held it can be no Surrender. And fo2 the 
other point , they alſo held, that this can be no Surrender; foz 
when Leſſee fo2 twenty years maketh a Leaſe fo2 ten years, the 
ſecand Leſſee cannot ſurrender to the firſt Leſſee; fo2 ten years 
cannot be dꝛowned in twenty: And it was adjudged fo2 the lain 
tiff, V. Poſt: Trin. 35 Eliz. Plac. pri mo B. R. + "KO - 


Brooksbics Caſe. 


2 Impedit. Apon the Declaration, it appeared, that a Gzant (2 
ok the next Avoidance was made to him, and one H. B. and 
attet the Church became void, H. releaſeth to the Plaintiff all his 
eſtate, right, and title; and he being diſturbed brought a Quare 
Impedit in his own name onely: And after Uerdicg,this matter was 
alledged in Arreſt of Judgment, that the Releaſe after Avoidance 
was votd ; koꝛ it is a thing in Action, which cannot be granted oꝛ 
releaſed from one to another; but a Releaſe befoze Avoidance, is 
god. And being argued by Harris and Fenner Serjeants , on the 
efendants part, and by Drew and Beaumont on the enen part: 
It was adjudged againſt the Plaintiff,that the Releate was void; 
fo2 after the Avotdance, it is meerly a thing in Action, and ſo an- 
nered to the perſon ; that it cannot be granted o2 releaſed. And 
they commanded the Roll of Staffords Cale to be ſearched , but no 

Judgment was there entred, Vide Dyer 282. 

Walter 


— 
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| Walter Moiles Caſe. 


(3) Ooper moved that W. M. had bꝛought a Qure Impedit, ànd died, 
pending the Wat ; and he pꝛaped to have another Wat by 

Journies accompt f02 his 222 ; fo2 he fatd he could not have it, 

but by the allowance of the burt, and the Court granted it; 

but ſad , regard well if it lieth in this caſe , oꝛ not; and in what 


foꝛm the Tait ſhall be, 


(4) Cooper deſited the opinion of = Court, That it a Fierifacias be 
directed to make execution of Goods , and after the ceſte of the 
Wait , and befoze the Sheriff executes it, the party ſells-the 
Goods bona fide, If they can nom be taken in Execution: And the 
Court held = might; fo2 by the Award of Execution, the Hoops 
were bound, 1o that they map be taken in Execution into whole 
vals ſoever they come. And Walmſly ſaid, lo it was ruled in a 
A at Herford Term, wherein he was of Councel. V. 2Hen. 4. 
11 Hen, 6. | 


Bullock verſus Sir John Smith. 


(s) Ction. Surtrover of ſir Oxen in London, and there converted, 
I c. The Defendant ſaid , he ſeiſed them in the Bannoz of 
D. in Effex, as gods waved there; and ſo juſttfieth, abſque hoc, that 
he was guflty in London, and * it was no Plea, foꝛ it a- 
moꝛmts but to the General Jſlue , containing no matter local to 
make the place material. 


Termino 
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Marſh verſus Aſtry. 


action upon the Caſe , and declareth , That whereas 
Ahe had bzought a Walt of Entry againſt H. Champion; 
AA fo2 certain Lands in Eaſt-Barnet, directed to the 
: Sheriff of Hertford, returnable Octabis Martini, und 
delivered it to the Defendant, being Under Sheriff 

ok the ſaid County, to be executed in Forma juris, 
and gave him two ſhillings fo2 executing it; and that ſuch a day 
he had cauled the ſaid H. C to be ſummoned accoꝛding to the Wait; 
pet Falſo & malitioſe intending to decetve the Plaintiſt, and to hin- 
der him of his Recovery of the ſaid Lands, did not return the 
laid Waſt of Summons at the ſatd day of Octabis Martini, per quod 
he retardatus fuit, of his Recovery of the ſaid Lands, and declared 
to his damages of One thouſand pound; upon not guilty pleaded, 
it was found fo2 the Plaintiff. Coke moved in Arreſt of Judgment, 
That this Action being fo2 Non-feſans, i. e. Fo2 not returning the 
Wit, the Action lieth not againſt the Under-Shertff,but ought ta 
be bzought againſt the Sheriff himſelf; to2 he is reſponſible to all 
things concerning the Office; and he relied upon 19H. 6. 29. 41 Af. 
12. 21 Ed.3.46. 2. It was not averred that he was Under ⸗Sheriff, 
and continued in the Office at the ſatd day of Octabis Martini; fo2 


otherwiſe the Action lieth not agalnſt him. Sed non allocantur. I. The 


Under-Sheriff fo2 a Tort done by himſelf , may be puniſhed: And 
ere it is alledged, that he Falſo & malitioſe fntending to delay the 


laintiff of the Execut ion ot᷑ his Wait, did not return it: So it 


is as an 9 of the Tat, fo2 which he is puniſhable; as 
19 Hen. 6, &c. alſo he is charged in this Action: Fo2 that he took 
money to return it, and did not. And to the ſecond Exception, it 
ſhall be intended that he continued in the Office, fo2 he Was Un: 


(1) 


der-Sheriff when the Wait was delivered to him: And it isal- 


ledged, he cauſed the Summons to be made, and did not return 


it at the day; by which it ſhall be intended that the Authoztty was 


in him: And koꝛ this falſhood he is ſued , and it is found byUer- 
dict againſt him; and it was ad judged fo2 the Plaintiff. 


Tilley verſus Anthony Wye Senior. 


N ot Murder by R. Tilley of thedeath of G. Tilley his B10- 
ther, againſt A. Wye Senio?2 , and declareth , That An. Wye 
Junto?, (which was abſent , and whom he would appeal, . 25 
en 


(29 
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(3) 


- ſent) 18 Feb. 30 Eliz. &. Such an hour at D. percuſfic the ſaid G. 


Tilley with a ſhot ofa Dag, of which he languiſhed until the 26 day 
of February fol iowing, upon which day he died; and that the ſay 
Anthony Wye JUnio2, felonioully and voluntarily him did kill and 
murder; and that the laid a. Wye Senloꝛ, Fuit adtunc & ibidem præſens 
abettans & comfortans the ſai A. Wye Junioꝛ, the felony and murder 
atoꝛeſaid to do, cc. Arkinſon fog A. Wye Senioz (who was pꝛeſent) 
demurred upon this Declaration in the appeal, becaule it is in. 
certain; fo2 it is, that A. w. Junioꝛ ſuch an hour, and place, made 


an aſſault upon the laid 8. T. And there and then gave him a moz: - 


tal wound, of which he died, ec. And that the ſaid A. W. Sentoz, 
was then pꝛeſent and abettant; tc; which is incertain; to2 it map 


be he was pꝛelent the ſame day, at the time when the aſſault was 


made, but was gone befoze thetime of the ſtroke , and then he is 
not pꝛincipal, z5 Hen. 6. 48. In Treſpaſs the OQetendant juſtiffeth, 
that at the time of the Treſpaſs ſuppoſed , he was Parlog and 
took them fo2 Tithes , and it was no Plea; fo2 it map be he was 
at the time of the Treſpaſs ſuppoſed , and not at the time -of the 
Treſpaſs done, ſo 35 Hen. ö. 12. Treſpaſs fo2 lying in wait to beat 
him: The Defendant ſaith, that at the time of the Treſpals 
lupnoſed, andafter, he was his villain , and yet not good ; tozit 
may be, that he was not his villain at the time of the Treſpaſs 
Done, 3 Hen. 7. 11. 10Edw. 4. 15. Alſo two days are mentioned, one 
the day of the ſtroke , and the other the day of the death; and it 
is alledged, that he was adtunc &ibidem aidant, &c. ſo ts uncertatn 
to which of the days it is to be referred, Curia contra - Fo2 when 
it is ſaid, that He was adtunc & ibidem præſens, &c. to the felony and 
murder in manner afozeſaid doing; this muſt refer to the time of 
the froke , by which the felony was done. Wray ſald, if the In⸗ 
didtment had been, that ſuch a year, day, place, and hour, the laid 
A. W. Junioaz, made an afſauſt and gave the ffroke ut ſupra; and 
that the ſame year, day, and _ the ſaid A. W. who is now ap: 
pealed was p2eſent ; this had not been good: Fo? it may be in: 
ended at another hour, becauſe the hour was not mentioned; 
and therefoꝛe it hath been adjudged, that in ſuch caſe the hour is 
neceſlaty to be = into the Indiament o2 Appeal, when the felony 
was done; fo2 he cannot be pꝛincipal, when he is not at the ſame 


time weit ; but as it is now, it is well enough: Fozit is, that 
he was a præſent, &c, and cannot be intended, but he 
ber t at the ſame inſtant at᷑ time. And of this opinion were 


tunc & ibidet 
was p 
the other Juſtices, but they would adviſe, et. 

Hedd verſus Chalenor. 


| Se firme, and declares upon aLeaſe by Indenture made 
+ by Jane Beard, and the Jury found , that the true name of the 
Leilo2 was Johan, but the let the Land by the name of Jane, and 
payed the diſcretion of the Court. And this being moved, Wray 
ard, the names are both one; and ſo it had beenadjudgedbefore 
this time in this place, upon conference with the $2zammarians, 
that Jane and Joane ig one name. And Gawdy ſaid, the Action is no 
grounded = the Indenture, but upon the Leaſe, and the In⸗ 
denture 1s but an info2cing of it, and it is found ſhe let, et. And 
Pialnki. nat withſtanding this variance , it was kound foꝛ the 


Spire 


— 
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Spire verſus Rols. 


; Ction upon the Statute of 5 Eliz. fo2 perjurp, it was found fo: 

the defendant, and Mine pound aſſened fo2 coſts to him, 
And it was moved that Coſts ſhall not be given againſt the piain⸗ 
tiff, toꝛ he ſueth as a Party grieven,andnot as a common inkoꝛmer, 
and (0 not within the Statute of 28 Elz. but it was anſwered that 
Coſts ſhall be here upon the Stature of 21 H. 8. which giveth it 
upon every action upon Statute, Gawdy, this cannot be fo2 the 
Statute of 5 Eliz. was made after that Statute. Queere of it. 


Lewis Vanvivee verſus Mich. Vanvivee. 


Dein upon a Bond, the Condition was to ſand to the Arbitre- 
n 


jent ok J. S. of all controverſies between them. J. S. Arbi⸗ 
rated that the Defendant ſhotild deliver to the Plaintiff, Six 
entiſn Clothes which were batred by J. D. to2 the thꝛed of the 
2iacntiff,and the bꝛeach was aſſigned in this point, and atter ver- 
ict fo2 the Plaintiſt. Fenner alledged in Arreſt of 4udgment, that 
this 1s out of the ſubmiſſion, fo2 it appeareth not there was any 
controverſie fo2 it; and ſo void. Curia; it ſhall be intended to be 
in controverſieif the contrary be not ſhewn; and that they were 
in the hands of the Defendant; and it was adjudged fo2 the Plain⸗ 
tiff. | | | 


Herd verſus Burſtowe. 
Eb in a Judgment in a ſcire facias upon a Recovery in Debt. 


(4) 


(5) 


(6) 


I. Erroꝛ, becaule the plaintitf ſued a ſcire facias after the year 


to have Execution by Atto2ney, without a new Warrant ot Atto2-- 


ney, which ought to be,as 33 H.6. 49. 34 H. 6. 5 1. but it was ſaid, he 
ought at firſt to aſſign this foꝛ Erroz, and to ſay that there is no 
any ſuch Reco2d of a CUarrant of Attozney, toxthis is a ſevera 
Reco2d from the body of the Reco2d; and he ought to have a certio- 


rari to certiſie it. To. which Gawdy agreed, there being no moꝛe 


Juſtices pzeſent, 2. Erro?, this is a ſcire facias agatnſt the Bapyle, 


191 the not appearance ot the pꝛincipal; and it is not mentioned 
that pzoceſs was awarded againſt him, but that it was pꝛayed, & ei 
conceditur, but it is not, Ideo preceptum eſt vice comiti, &c. dg It ought 
to be; and be ithe he that was Bayle doth afterwards appear, 
this might be-without pꝛoceſs, and ſo not good, 3. The name 
of the Baily that ſerved the p2oceſs, ts not to the return of it. 
But it was ſaid, that this is by Statute, which doth not extend 
to a Baily, but to the Sheriff, 4 Erroz, Judgment was given 
without demurrer oꝛ Jfſue joyned; and although there need not 
be a Declaration in this caſe, no moze then in a per que ſervitia 02 f 
quid juris clamar, f02 theſe are Declarations in themſelves, yet there 
ought to be a plea to it, and the plaintiff to reply to it; and up- 
on che plea there muſt be an iſſue oꝛ demurrer, and then a Judg⸗ 
ment, and not otherwile, except upon a nihil dicic ; and after fo2 the 
* e Judgment was reverſed, v. 10 Ed. 4. 7. 
1 H. 4.5. 4.15. | | 


A a Tranſams 
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(8) 


(9) 


 Tranſams Caſe. 


Rohibition. The Caſe was; Tranſam Patſon of Denham {tied one 
fo2 Cithes in the Court of Norwich; and one that was Par- 

ſon of Sonham, a Partth adjoyning came in foꝛ his Title; and ſaid 
that the Land fo2 which Tithes were demanded, are within hig 
Pariſh of Stonham, and not within the Pariſh of Denham, and 
üpon this they were at Jſſue and found fo2 him, and ſentente given 
fo2 him; and Tranſam appealed to the Arch-biſhop, and pending 
the appeal, Coſts were aſſeſſed agatnſt him in the Court of N. 
accoꝛding to the Statute of 32 8.8. cap.7. and Pꝛoceſs againſt him 
there; and becauſe the Iſſue was triable at the Common Lay, 
he bzought a pꝛohibition to the Court of N. but foꝛ that no ſuit 
was there depending, but he had removed it befoze the Arch⸗ 
Biſhop by appeal, a conſultation was awarded, fo? they might 
well p2oceed fo Coſts ; but if he had not removed it,. a pꝛohibition 
had well been grantable; and he might have had it, though he war 
party to the Libel, 


Sale werſas Marſh. - 


A Sion fo? theſe TWo2ds 2: Thou haſt uſed jugling with me, but thy 
jugling ſhall-not ſerve thy turn, and haſt forged a Writ of Quare Impe- 
dit, Innuendo a UUrit of Quare Impedit againit him, and the Biſhop 
of Coventry. . After verdid it was moved by Lewis, that the wozds 
were not acttonable. Curia, the firſt wo2ds are not actionable, but 
the laſt will well bear an Action, and the Plaintiſt had Judgment. 


| A 
Dabridgecourt verſus Smalbrooke. 


13 That where the Dekendant had recovered a Debt 
againit Lane, and had a Capias ad ſatisfaciendum, directed tv the 
Sheritt of War. and deltvered it to the plaintiff being then She: 
riff there, in conſideration that he would make J.s. whom the de: 
fendant vid then name his Jn BP to ſerve this pꝛoceſs 
that if the laid Lane did eſcape,he would take no advantage againſt 
the plaintiff (where in truth the delivery ot the Writ, and the pꝛo⸗ 
miſe was to S. underſheriff of the plaintiff, and not to the plain. 
tiffhimſelf) and alledges in facto, that he at the Defendants re- 

ueſt made J. S. his ſpecial Baily, who arreſted the ſaid L. and ſuf: 

ered him to eſcape, and that the defendant againf his pꝛomiſe 
had taken advantage of this eſcape, and had ſued him and reco- 
vered ſo much, ec. And upon non Aſſumpſit pleaded it was found 
fo2 the plaintiff, And it was alledged in arrest of Judgment, 
that this is no conſideration; and that the pzomiſe was againſt 
the Statute of 23H: 6. Curia, an Aſſumpſit ts within the Statute, 
andis as void as an Obligation, but here it is not contrary to the 
Statute; and it is a good conſideration, that he ſhould make 
one his ſpecial Batly, which otherwiſe he would not do, no? truſt 
him, but would have made his Warrant to his own Batly, which 


was lwoꝛn, and peradventure bound to ſave him harmleſs againſt 


eſcapes, cc. and it was adjudged fo? the plaintiff, v. Poſtea Hill. 34 
placito 2. in Camera Scaccaru, 


Purſells - 


——— 
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Purſell's Caſe. 


IE was indicted of Felony befoze the Juſtices of Gaol Delivery 

H in the County of Som. and outlawed upon it, and bzought 
Erroꝛ, becauſe in the Jndictment he is luppoled to be of London, 
and the capizs was awarded to the Sheriff of Som. whereas by the 
Statute it ought to be to the Sheriffs of London, 8H. 6. cap. id. 
in which he inhabited, and fo2 this cauſe the utlary was reverſed. 
And exception was taken to the endicment, which was talen and 
found bekoze the Juſtices of Gaol delivery, which have not autho⸗ 
rity to take indictment unleſs they be Juſtices ol Peace, 3 Mar. Br. 
Commiſſions 21. and fo2 this cauſe the endictment was alſo dif: 


charged, . 
Fadman and Green, verſus Ringewood, Antea . 
Mich. 3 1 & 32. placito. 


15 was moved by Tanfeld. that the Action was not well bzought, 
becauſe it was {uppoſedad damnum ipſorum, whereas it ſhould be 


(11 


ad damnum parochianorum, 8 Ed. 4.6. Coke, it may be either way; and 


he ſaid the pꝛeſſpents are both wayes, and executo2s ſhall have 
T reſpaſs of goods taken fn the time of the Teſtatoꝛ, ſuppoſing it 
to be ad damnum ipſorum. But afterward it was agreed that the 
. Churchwardens in whoſe time the goods were taken, may ſup⸗ 
poſe: it to be ad damnum ipſorum, 02 ad damnum parochianoruin at their 


choice, but the ſucceſſoꝛs muſt of neceſſity ſuppoſe it to be ad dam 


num parochianorum; and f02 thts cauſe it was adjuged that the plain 
tiff nihil capiat per billam. | | | | 
Wolman verſus Tye, Mich. 31 & 32 Eliz. 
Rot. 532. | | 


Te Aſſumpſit that the dekendant did aſſuthe that if the plaintiif 


was ejected during the Term by him o2 any other, that he 
would give him Fo2ty ieven pound, and alledged that he was ex- 
pulſed during the Term, and Judgment was given fo2 the Plain- 
tift, anda Writ of enquiry of Damages awarded and roturned; 
it was moved. in arreſt of Judgment, that he atledged that he 
was f feld during the Term, but lalth not by whom. Gawdy 
at firſt held, that by the Plea of the Defendant who had pleaded 
a fpectal plea, this IT was waved, and a demurrer was 
jopned _=_ the Plea, Blit it was adjudged, that this was a thing 
matertal , and traverſable , and without alledging ok it the 
Plaintiff had na cauſe of Action, and no Pleaof th: Defenvant 
could make it good, .As in an afſumpiic to doa thing upon requett, 
if he doth not alledge the time aud place of the requeſt, it is not 
good; and advantage may be taken upon it after non aſumphic 
pleaded, Mich.32 & 31 Elin. it was adjudged fo2 the Defendant, 


Aa 2 | Hariis 


(12) 
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HFarris Caſe. 


1 Ction upon the Cale was bought by an Attoznep of. the 

(13) A Queens Bench agatnſt , he pleaded the piviledge of 

Oxford, anD 1 bee pe And it was held he ſhould not have it, fo 

the Plaintiff being pꝛiviledged here, no other pꝛiviledge ſhall be 

allowed : (0 if an Attomey here be ſued by an Attoꝛney of the 

A he ſhall not have his pꝛiviledge. But notwith⸗ 
ſtanding the Defendant laid he would plead it at his perill. 
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Foxall verſus Venables. 
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(14) * upon the Caſe, and declares that he is an Juhabitant 

| in D. the Ul, of D. and that all the Jnhabitants there time 
out of mind, ec. had a way to the Common, ec. and the Deken. 
dant ſtopped it, cc. and it was moved by Maſſy after verdia, in 
arreſt of Judgment, that the Inhabitants cannot pꝛeſcribe, but by 
way of uſage ; and he hath not alledged Title to the Common. 
Egerton SoUltcito? + Jnhabitants cannot pꝛeſcribe fo2 matter of 
Intereſt, but fo2 an eaſement they may, and the 10 laintiff need 
not make a Title, becauſe the Action is onely ae Diſturbance ot 
the way; and that Jnhabitants may pꝛeſcribe fÞ2 an eaſement, he 

relied 1 2 Ed. 4.5. & 25 Ed. 4. 29. but to pꝛoſit 02 commodity in 

the Freehold.of another, they cannot pzeſcribe, 7 Ed. 4. 26. 18 El. 
4-3. Gawdy, there is no difference, but in both caſes they ought 
to alledge an uſage. 2 Mar. B. Preſcript* 100. 6 & 7 Ed.6. Dy. 71. 18 Ed. 
4.3. Wray, contra, & adjournatur, 


a. 


Bugberds Caſe, Hill. 31 Eliz. Rot. 4. & 488. 
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parkes verſus Moſſe, Hil. 3 1. Rot. 31. 


p. and that a-fieri facias waS awarded to the Sheriſt, and at- 
ter the (Writ awarded and delivered to the Sheriff, J. P. fed 
poſſeſſed of the goods, and made the Plaintiff his Erecutoz, aud 
atterwards the Oefendant by foꝛce of the Sheriffs Warrant,took 
theſe goods in execution, as Bally to the Sheriff, and delivered 
them to him. The Platnrtiff replieth, that the Sheriff returned 
upon the TUrit rarde; and upon this it was demurred in Tam. 
I, Queſtion, if the party dying atter the Writ of Execution a- 
warded, and befo2e it was ſerved, if it may be {erved upon his 

oods in the hands of his Executoꝛ 02 Admmiſtratoꝛ; and it was 
[dit might, fo2 by the Execution awarded the goods are bound, 
and the Sheriff need not take notice ok his death. 26 H 7. 5. & Ed. 
6, Dy. 76. 2. Queſtion, if the falſe return of the Sheriff hall 
make the Bally puniſhable, foz that he did lawfully; foꝛ he was 
a Baily exrant, and a meer ſervant to the Sheriff; and not a 
Bally of a Franchiſe, And it was held clearly that it ſhould not; 
fo2 by the Execution by the Bally, the party was diſcharged of 
the Execution ; and theretoze it is not reaſon he ſhall take advatt- 
cage agatnſt the Bally. And it was adjudged fo2 the Defen- 
ant, [th ; | | 


Williams gerſur Aſher Aſh. Trin. 30. Elz, 


Au ſur Trover, The Defendant pleaded a Recovery againſt 
J. 
h 


Rot. 2322. 


E Jectione Firmæ, It was tipon ſpecial Ucrdid found, that the Coz- 
oꝛation of Mercers London were ſeiſed ot the Lands in queſtion, 
in the ſeveral poſſeſſions of two men; and being ſo ſeiſed made a 
Deed of Leale to the Jlatntiff,and a Letter of Attoꝛney tg J. & ta 
deliver the Deed and the poſſeſſion; the attoꝛney enters updn the 
poſſeſſion of one of the men, and there delivers. the Deed; 1 
after enters in the poſſeſſion of the other, and there doth deliver 
the Deed: ng queſtion was it this were good, fo2 the Land 
fo2 which the ſecond delivery was; koꝛ as to the firſt, it wag he 
without queſtton, that it ſhall paſs; but fo? the We N | 
was, becauſe one Deed cannot Have two deliveries. But th 
Court held that as the verdid is found, chis matter dothast 
come in queſtion; fo2 the Jury found that the Sehen er 1s 
ſetſed; and being fo ſeiled made the Deed ; and then there i no 
impediment but that the delivery chall be goodfo?. all, fo2 it ih 
not be intended but that the two men had poſſefifon onely 
Tenants at will to the Coꝛpoꝛation; and then the dellvery of tf 
Leaſe tn one place is good fo2 all ; and it ſhall not be intended 
that they had an Eſtate fo2 years 02 lite, errept it be ſoſhewn. 
And here the Defendant would have pleaded entry: after the ver⸗ 
ae or ode ply Cor ea 
] S PL! udita querela. And Judgement 
was given fo? the Plaintiff. a: a * OY * 
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(2) 


(3) 


{4) 


Sir Francis Willoughby & Ralph Sacheyerel verſus Pa- 
tricke Sacheverel, &c. 


eint: Apon evidence it was moved, that whereas pat Saeh. had 
A bꝛought an Action of Treſpaſs againſt the now Plaintiffs foꝛ 
breaking his cloſe, and depaſturing his graſs with their Cattle. 
Anno 15 Eliz. and continuing the ſaid Creſpals diverſis diebus & vicibus 
until the day of the TArit purchaſed, which was 28 Eliz. and upon 
evidence it appeared that Sir F. and Ralph Had entred and occupied 
fo2 half a year; and afterward patrick entred and occupied it to2 a 
time; andafter R. entred, and after p. entred, and after R. re:en- 
tred and occupied it till the day ofthe TUrit purchaſed the queſtion 
was it this entry by P. be not ſuchan interruption of the Treſpaſs, 
that he ſhall be fo2ced foꝛ every Treſpaſs to have ſeveral Agions, 
92 that one Action with a continuando will ſerve fo2 all. And the 
Court held clearly that one Action of Treſpaſs with a continuando 
will ſerve fo2 all; and it may well be bzought with a continuando. 
Another queſtion was moved, becauſe it appeared that Sir F.en- 
tred onely at the firſt, and not after that p. had re-entred ; aud yet 
the Jury had found Sir F. and R. guilty of the Treſpaſs, and had 
aſſefled entire damages, Thzee hundzed and ten pound; and in 

is it was ſaid they had found falſly, and had given exceſſive 

ages againſt Sir F. But the Court held clearly, that they 
might ſafely find them both guilty ofthe Treſpaſs; but it ſeemeth 
the ages were erceſſive againſt Str F. and they had done bet: 
terif they had found Sir F. guiſty onely of the firſt entry. 


Utty Dales Caſe. 


H 2 Serjeant demanded the opinion of the Court in this 
1 Caſe. ALeaſe is made to J. S. to have and to hold, to him and 
his Aflignees fo2his own life, and foz the life of A. and B. J. S. 
dieth ; if his Eſtate be determined, becauſe one cannot have a 
greater Eſtate of Freehold then his own life. Anderſon and the 
Court held clearly it is à good limitation, and he hath an Eſtate 
fo2 all their thꝛee lives; fo2 although he himſelf cannot have an 
Eſtate but fo2 his own life, yet he may have it to grant to ano- 
cher, and the habenduni fo? their tyꝛee lives is a good ſimitation, and 
by his death the Eſtate is not determined, but occupanti conceditur. 
And it was ſaid by Anderſon and Periam, that if Tenant per auter vie 
makes a Leaſe fo2 years to commence after his death, this is good 
and ſhall pꝛevent an occupant ; foꝛ the Land is bound with this 


Intereſt of the Leffee;- and he shall have it againſt all others, du⸗ 


ring the Life of ceſty a que vie. : 
William Coke de Inner Temple, verſus Ro. Bacon. 


Udita querela upon a Recogniſance, of which there was a De: 
feaſance fo2 payment of à leſſer ſiim and ſhewed a releaſe of 

One hundzed fifty five pound, parcel of the ſum contained in the 
Defeaſance, and of all actions fo2 it. And by all the Court, the 
releaſe doth not extend to all, but onely to the ſum contained in 
the releaſe; and the whole Becognilance is not tehearſed,but oy 


* 
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Ill 


this Parceil, and he was put to ſhew other releaſes fo2 the re- 
ſidue. | | 


Paſch. 31 Eliz. in Scaccario. 
St. Aubys Cale: 


Tx Caſe was, the Earl of Arundell being poſſeſſed of a Term 
1 fo2 years in Lands, grants a Rent to St. Auby fo? his life, 
iſſuing out of the ſaid Lands, and Dieth,and this ts found by office, 
and the Land now being in the Queens hand, Drew:p2ateth an 
allowance of this Rent, the Terme yet having continuance foꝛ 
divers years. But Popham the Attoꝛney General moved it was 
a void grant to charge the Land, fozhe cannot have a Frankte- 
nement out of a Chattel; and ik he hath not a Franktenement 
accowing to the woꝛd of the grant, he can have no other Eſtate, koꝛ 
it is not granted foꝛ any time certain. Mamvood, although this can- 


not be a grant to make a Freehold, yet it ſhall be a grant as it 


map be, viz, a grant fo2 ſo many years as the Texme endureth, 
if he live ſo long; fo2 it is not a Franktenement in Law, but a 
Chattel ; and to this opinion Gent and Clerk Barons inclined, but 
ſaid, they would adviſe. | | | 


| Short verſus Helyar, Hill. 32. Rot. 444. 
LNcor in Treſpaſs, I. The venire facias boꝛe Teſte upon the Sun. 


day, which is not dies juridicus, ſed non allocatur; foꝛ it is helpt 
by the Stattite 32 H.8. 2. Erro2, Treſpaſs was, pro defaſcatione 


herbæ, & herbæ conculatione pedibus ambulando, continuatido quo ad depaſtu- 


rationem & conctilcat herbz, xc. whereas depaſturing was not men- 
— — e, but it was held but ſurpluſage, "nd Judgement 


(1) 


(2) 


(3) 


— 
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nor &alii were fndicteD upon the Statute of 8 He 
JS? of toxcible Entry; and the Endiament was, 

od cum in Statuto Parliamenti tent apud Weſtminſter in 
Comitat' Middleſex, &c. quod Johannes Elnor and 8: 
<< thers, cc. de Slimbridge in Comitat, prædict' apud v. præ- 
IS dict in com' prædict 8ne Clole being the F reehold 
y ofthe Counteſs of W. with foꝛce and armes, ec. 
— had entred, c. and her expulit & diſſeiſivit, &c. 4nd 
exception was taken to this Endiament, becauſe it is not certain 
in what County Slimbridge is, in which the Land is ſuppoſed to lie, 
fo? there are two Counties named befoze, Scil. Gloceſter and Mid- 
dleſex, [0 in Com prædict ig lincertaàin; and it it be reterred to that 
which is named laſt, as it ſhall be r referred, then it 
Is to Middleſex ; and an Endicment taken in the County of Glo- 
ceſter of Land in Middleſex is void; and foꝛ this cauſe pꝛincipall 
the — was held inlufficlent; and the parties were dil 
charged. 


Dalton verſus Selly. 
r curiam that a foreign attachment cannot 


Die It was held - 
be ofa Debt beto2e it be ry ay therefo2ze whereas one was 


indebted ina ſumme of money to be paid at Michaelmas; and it was 
attached befoze Michaelmas, btit the Judgement of the attachment 
was not till after Michaelmas,ft was clearly held to be votd,becaule 


it was not due when attached, 
Cowleigh verſus Edwards. Paſch. 32 Eliz. rot. 310. 


Pu Impriſonment, fo2 impꝛiloning him at Briſtol; the Defen- 
” dant juſtiſieth that he Arreſted him at Gloceſter, by vertue ofa 
Commiſſion of Nebellion, abſque hoc that he was guilty at Briſtol. 
And it was moved that the travers was not good, fo? the cauſe of 
the Juſtification is not locall, and ſo might juſtifie in the place 
where the Action was bꝛaught; otherwiſe it is, if the Comiſſion 
had been to arreſt him at Gloceſter ; and ſo was the opinion of Wray, 
Sed ad journatur. 


Chriſtian 
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Chriſtian Plaice S erſus William Howe, Hill. 3 2. Rot. 432 a 


A Cion. fo2 theſe woꝛds, Thou haſt taken a falſe. Oath in the Conſiſtory 
Court at Exceter ; and it the Action lay fo2 theſe woꝛds, the.De- 
kendant did demur in Law; and it was alledged that the Action 
lay not, foꝛ it — have a good intendment, fo2 every Judge be- 
foe whom an Dath. is taken may be ſaid to take a falſe Dath, not 
ofhimſelf, but of another befoze him. 2. This is not a perjury 
puntſhable here, fo2 the Statute of 5 Eliz. extends nottoperjuries 
in the Spiritual Courts, and ſo is not puniſhable by the Common 
Law. Curia contra, ag to the firſt, it cannot de intended, the Plain⸗ 
tiff being a woman, befoze wham no Math can be taken, and to 
the ſecond, although it is not puniſhable by the Statute, yet it is 
u great defamation , ſo that none will credit her in any thing; as 
to lay of a Merchant, he is a Bankrupt , koꝛ the diſcredit ; and 
though the Statute extends not ta it, yet it leaves it to be puni⸗ 
ſhed as it was befo2e, ſo that it is puniſhable in the Star⸗ chamber; 
foꝛ which it was adjudged for the Plaintiff, | 


Edwards g erſus Watkin, Paſ. 32. rot. 18. vel 189. 


_— in Treſpaſs : the (it was Quare clauſum fregit * and the 
L. Count was Clauſa fregit, and fo2 this variance the Juogement 
was reverſed, | 


Lucas verſus Dorine, Micki. 31, & 32. rot. 394. 
Eur of a Judgement in the Court of Helton, he ſheweth not 
what Court it was , no2 by what title it was held , and the 


Count was in Engliſh , and fo2 theſe cauſes the Judgment was 
reverſed. * | | | 
Devered verſus Ratcliffe late Sheriff of London, 
1 Pal. 32. rot. 339. 5 
Ebt fO2 an eſcape, and counts that whereas he had a judge ⸗ 
ment in Debt againſt one in London, and a cap. ad ſatisfac. a- 
gainſt him, upon which a non invencus wãg returned, fo2 which one 
of his Sureties being in Pꝛiſon there upon a plaint there, un- 
der the cuſtody of the Oekendant; was detained in Execution ſe- 
cundgm conſuetudinem civitatis prædict. us appeareth by the Recon 
there , and after he eſcaped, æc. upon this the Defendant demur⸗ 
red, 1. Cauſe, foꝛ that it is not _erp2eſly ſaid, that there was 
ſuch a cuſtome, but onely ſecundum conſuetudinem, &c. 2, The Recog- 
niz ance of the Bail is joynt , and onely one is commanded to be 
detained in Execution. 3. The cuſtome is not good, fozhe ought 
to have a ſcare fat. againſt the Bail, fo? it is unreaſonable to take 
him in execution without anſwer ; koꝛ he might plead areleaſe of 
the party, oꝛ that the pꝛincipal is dead, and ſodiſcharge himſelk, æc. 
nd fo2 theſe cauſes it was held the Declaration was not good , 
— * caſfome unreaſonable ; and the Plaintiff had Judge- 
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(8) 


(9) 


(70) 


(1) 


E 


| Wood werſns Payne. 


L Jeftione firme : After Uerdic it was alledged in Arreſt of 
L. Judgement, that the Declaration was incertain. viz. de uno 
meſuagio five tenemento, ànd four Acres of Land to the ſame vetong- 


ing; and fo2 this incertainty it was held clearly no jtidgement 


all be given of the meſuage , noꝛ of the damages 02 colts , fgy 
they are intire; but judgement was pꝛayed to? the tour Acres, but 
to that it was ſaid to be incertain alſo , fo2 it appeareth not tg 
hich of them they did 1 "But Gawdy ſaid ; the mozdg 
(pertaining) are void, to2 Land cannot p2operly belong to a 
houſe, as Hi and Granges caſe is; and then it is as à declaration of 
a Meluage oꝛ Tenement , and four Acres ot Land, which though 
it be void fo2 the firſt, it is good fo2 the Land; and thereupon the 


Plaintiff releaſed the damages, and fo2 the four Acres had judge- 


ment: and it was ſaid that in Mich. 27 & 28 Eliz. ſuch judgement 
was given between Whitton and Roberts. 


| Kerry verſus Bowyer. 


AW Querela: Fo? that the Defendant recovered againſt him 
CA this Sebt inthis Court, and was indebt to thePltaintifi in 
another Debt, he attached it in his own hands in London, and up. 
on this bzought the Audita querela; and it was clearly held, the Audi 
ta querela did not lie , fo2 this inferiour Court cannot fetch this 
Debt out of this Court , and this Debt is not Attachabie , as 
{t was avjudged in Str John Parrots Caſe, and Execution was a: 
rded. | 


Farr and Eaſt. + | 


hey were endided upon the Statuteof 8H.6. and exceptions 

ub re taken to the Endictment. I. The entry is ſuppoſed to 

be into a houſe and twenty Acres of Land, & eum diſſeiſivit, but ſaith 
not (inde) ſed non allocatur, fo2 it ſhall be intended. 2. There was 
not contra pacem; which Gawdy held material. Wray contra, f92it is 
vi & armis, &c. & contra formam ſtatuti, &c. which doth imply ſo much. 


3. The Statute is, tf a Recovery in Aſſiſe, oꝛ Action of Tref; 


paſs by Uerdic , oꝛ in any other manner, #c. and theſe words 
(02 many othermanner) are omitted, fo the Statute is mif-re- 
cited; and this was held a material exception, fo? in this t 
(ence of the Statute is altered, fo2 this is tyed to à recovery by 
Uerdia onely, but ik it had been mif-recited in a point not ma 
terial it had been otherwile, and the Endiament was dif 
charged. h = 

©. Magdalen Chamberlaine verſus Thorpe. 

t HS, Paſ. 32. Rot. 186. 


De upon a Recognizance taken in London: and declareth 
that the Mayoꝛ there had uſed to take Recognizances by 
cuſtome of all except Jnfants and Feme Coverts, and upon any dap 
except Sunday, and certain other dayes ſpecially named, and this 
Recagnizance was taken befoze the Mayo there, Tanfeild —_ 
r 


— — —_ = 
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divers exceptions in Arreſt of Judgement, 1, The cuſtom is un⸗ 
reaſonable, v. to take Recogntzances ot all perſons, except Feme 
coverts and infants, and doth not ercept men de non ſane menioꝑy: ſed 
non allocatur,f02 ſuch may acknowledge a Recognizance and have no 
remedy to avotd them; and therefoze they are excepted which may. 
2. Exception, that it is notaverred that the Detendant was not 
an infant, cc. 92 that the day upon which it was taken, was none 
of the excepted dayes ; Sed non allocatur, fo2 it ſhall be intended, if 
the contrary be not ſhewn by the Defendant; and lo the Juffices 
ſaid the Law is clearly taken at this day upon the Statute of i R.3. 
to plead a Feoffment by ceſtuy a que uſe. 3. Exception, that none 
can take Recogntzances but Juſtices of Recozd which had Au- 
thoꝛity by Patent, cc. as the Juſtices ot the Benches and Juſtices 
of Peace by Commiſſion ; and the Major ig not a Judge otRecozd, 
but by cuſfome ; ſed non allocatur, fo2 the Cuſtom is good, and the 
Cuſtomes of London are confirmed by Parltament , and are good 
though ſtrange ; and ſo it was adjudged in this Court between 
Mabbe anD Frying. 4, Exception, the Cuſtom extends aſwell to 
Recognizance takenof Strangers as Citizens, o2 fo? matters 
within the City; and fo2 thts cauſe Gawdy held it was not good. 


Watkins verſus Johns. 


4 by fo2 Aſſault, Battery, and bꝛeaking of a pack of Clothes 
and taking one Cloth out of it, cc. Defendant as to the Al⸗ 
ſault and Battery pleads not guilty;and as to the packof Clothes, 
ct. he juſfifieth , fo2 that the Queen granted the Dfffce of Aulnage 
with the moity of the p2ofits of it, to W. Owen, and that the laid 
Owen by his Deed, bearing date, cc. at ſuch place made him his 
Deputy, and becaliſe the Defendant did offer to ſell this pack of 
Clothes, not having the Aulnage Seal to it, contrary to the Sta: 
tute, he ſeiſed it as fozfeited; and upon this plea , a demurrer. 
Snags fo2 the Plaintiff argued. 1. The Plaintiff declares of the 
breaking ofa pack ol Clothes, and taking a Cloth out of it and he 
anſwers to the taking of the pack , but not to the taking ofone 
Cloth out of it, which is ſpecially mentioned. 2. De reciteth not 
the Statute which makes the Difice of Aulnage. 3. Pe ſheweth that 
the Defendant offered to ſell it contrary to the Statute, and 
cheweth not which Statute , and there are two Statutes which 
= ſeveral puniſhments, 27 H.8.cap. 12. & 6 Ed. 6. cap. 6. 4. De j li- 

ifieth by deputation from Owen, but ſheweth not that the Dffice 
was granted to him to exerciſe by Deputy, foꝛ this is an Office of 
truſt , and otherwiſe cannot make a Deputy. 5. Me pleaveth 
that Owen by Deed dated at Aburgavenny made him his Deputy, but 
theweth not the place where the Deed was made, which ts iſſuable; 
fo2 it may bear date at Ab. and yet ſealed and delivered at another 
place; and ſo there is no —1 from whence the Venue ſhall come 
if the Deed be denied. And to2 theſe cauſes the plea was held 
clearly inſufficient, and it was adjudged fo2thePlaintiff, _ . 
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Bugg & Nelſon verſus Woodward. 


TNRohibiction, Foz ſuing foꝛ Tithes in Court-Chatſftatt; and doth 

ſuggeſt that ont — was ſeiſed of the Land ot which the 
Tythes are demanded, and in conſideration of five pound paid 
by him to the ſaid Parſon (Woodward) concordatum & agreatum fuit be, 
tween them, that he and his aſſignees ſhould hold the land diſcharg⸗ 
ed of Cithes during the like of rhe Parſon , and that afterwards 
he let it to the Plaintiff, and upon this a Pꝛohibition was grant: 
ed, and it was held he need not make p2oot ot it, foꝛ it was a com 
poſition with the Parſon himſetfwho fued, And a conſultation 
was pꝛayed, fo2 the agreement is without Oeed, and being foz 
no time certain, but fo2 the life of the Parſon, it cannot be good 
without Deed ; and it is onely an agreement, and no grant tobe 
Diſcharged ; and a grant of Tithes to a ſtranger cannot be with: 
out Deed; no mo2e can it be to the Party himſelf that is Tenant 
of the Land. And ft was ruled in the Common-place between 
Weſcled and pepper, that a concordatum & agreatum between the arſon 
and his Pariſhioner, that koꝛ twenty ſhillings Rent he ſhall have 
his Tythes fo? twenty years if the Parlon fo long live, that a 
Pꝛohibition lieth not; yet there it was perſonal, and here fo? lite. 
Gawdy, a grant fo2 life of Tithes is not good without Deeds, but 
here it is a contract fo2 mony 21 H. 6 43. Leaſe fo2years of Tithes 
is good without Deed, Et adjournatur : vide reſiduum poſtea, Mich, 33 & 
34 Eliz, placito. | | f 


Buſhes Caſe. 


TYEbt ypon an eſcape againſta Sheriff, he pleads nihil debet, and 


L by er dict it was found, that the Plaintiff recovered againſt 
J. S. in Debt, and akter ThE pear aſſed , had a Cap. ad ſatisfaciendum 
againſt him, and the Sherriff by toxce ofit tock him, and ſuffered 
him to eſcape ; and it upon this matter he was chargeable fo2 this 
Debt was the queſtton,and it was adjudged he ſhould; fo2 though 


the pzoceſs was erroneouſly awarded, yet it was ſuffictent fo2 the 


Dheriffto arreſt him, and he might juſtitie in a falſe impuſonment, 
and therekoꝛe cannot let him at large, | 


Hungate v erſus Hamond. 


A Juroꝛ was challenged and withdzawn; and upon a tales awat- 
ded, and p2oceſs againſt the other Jurozs , he appeared a- 
mongſt them and was lwoꝛn, and tried the iſſue, and this being al⸗ 


ledg ed in Arreſt of Judgement, it was held erroneous, and the 


judgement ſfatd, 
Richard Cottons Caſe. 


— firm: Upon evidente it was held, that if a Difleiſo2 

makes divers ſeveral Leaſesto2 years, and the Difſeiſee en- 

ters into one part in the name of all, this is good fo2 all, fo2 they 

— Oe — — 4 _ that 7 entry upon — 
e Houſe ich is i ar 

of the Tan. pin » which is in FOOY | 
Mehr 
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— 
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5 Metcalfe verſus Deane. 
pe Jury were gone from the bar to confer of their Aerdict, one (17) 


of the witneſles that was befoze ſwom on the part of Deane, 
was called by the Jitrozs; and he recited again his evidence to 
them, and alter they gave their Ucrdict fo2D. And complaint being 
made to the Judge of the Aſſiſes of this misdemeanoꝛ, he exami⸗ 
ned the Enqueſt, who conkeſſed all the matter, and that the ebi⸗ 
dence was the ſame in effect that was given befo2e & non alia nec di. 
verſa, and this matter being returned upon the Poſtea, the opinion 
ofthe Court was that the Uerdict was not good, and a venire fac, 
de novo WaS awarDed, v. 35 H.6. Examination 17. 11 H. 4, 17. and Brown- 
low cited a pꝛeſident inter Leming and Kempe accoꝛdingly. 5 


Termins 


— —— 


(1) 


(2) 
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Termino Michaelis, 
Triceſsimo & ſecundo triceſs tertio ELIZAB, 
| 1n Banco Reginæ. | | 
Milward z erſus Clerk. 


Parker verſus Plummer. 


Elverton Serjeant demanded the opinton of the Court, p. hav: 
ing a term fo? ſeventy years, deviſed that his eldeſt Son 
ſhould have the uſe and pꝛolit of it fo2 thee years, and that after: 
wards his youngeſt Son ſhould have his Leaſe and terme, Saving 
that Iwill that my wife ſhall have half the iſſues and profits of the Land during 
her life, bearing and allowing half the charges thereof. And the queſtion was 
if thetUtfe had any intereſt init, oz onely to have an account fo? 
the pꝛolits of the Land received. Gawdy and Clench , ſhe hath an in 
tereſt in the Land; fo2to have the iſſues and p2ofits, and to have 
the Land is all one; and ſo was the intent that ſhe ſhould have the 
and with the Son koꝛ her like; and it ſhe hath no intereſt, ſhe can 
have no Action; foꝛ account lieth not fo2 want of pꝛivity. 


Tibbote 


ſt 
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Tibbott verſus Haynes, Paſ. 32. rot. 353. 


Ction f02 theſe wo2Ds , Tibbott and one Gough agreed to have hired a 
A man to kill me, and that Gough ſhould ſhew me to the hired man to kill 
me. And upon not guilty, it was found foꝛ the Plaintiff. It was 
moved in Arreſt ot judgement that an Action lieth fo2 theſe woꝛds; 
and ſo held Gawdy ; fo2 it is not alledged that any act was done by 
the Plaintiff, noꝛ any thing put in ure by him, but one ln a com- 
munication between him and G. but otherwiſe it is, if the woꝛds 
had been, He bath hired a man to kill me. Fenner contra, fon it is an fil 


part, fo2 which he might be bound to his good behaviour, Wray 


was abſent ; but atterward Wray being pꝛeſent, he agreed wit 
Fenner ; _ udgement was given fo? the ]latntitf,againft the opt- 
nion of Gawdy. e © BIN 


Weſtbourne verſus Mordant. 
Au upon the Cale: and declareth that whereas he was pot 


leſſed of a Meadow called Parlonage Meadow in W. adjoyn:- 
ait-to a little Bꝛook there, from the 20 Aprilis 3 x Eliz. and adbur 


inde poſſeſſionatus,the Defendant the ſaid 20 April put in divers loads 


of ſtone into the ſaid B2ook , and by it obſtupavit aquam illam, that 
it krom the ſaid 20 Ap. to the day of the Witt purchaſed, over- 
flowed his Meadow, fo that he could not have anybenefit of it; 
and after AGerdia found fo2 the Platntiff, it was moved in Arreſt 
of judgement , becauſe the nufance is (ippoſed to be done befoze 
P dlatntiffs title did commence ;-fo no cauſe of Action. Gawdy, 
the Declaration is good; to2 an Aion; of the cafe declareth the 
whole matter, ſo that it is not matertal when the nuſance was 
erected , fo2 he that is hurt by it ſhalf have an Action. Fenner a: 
greed, it may be the nulance was not by theffopping till the run 
= of the water, and the action being b2zought as the truth is, is 
well bzought ; and Wray being abſent they commanded judgement 
to be entred, if nothing ſatd to the contrary.: 1 0009 


Sir William Waldeg-ave verſus Ralph Agas iner Mich. 


32 Eliz. rot. 12. 
A fo2 'wo2ds : And declareth that he was Sheri of $f: 
folke , did a Deputy Lieutenant there, and was — — of 
ſix hund2ed ſouldiers fo2 the ſafeguardof the Queens perlon that 
the Defendant præmiſſorum nonignarus, and of purpoſt tod2aw him 
into diſcredit, ſpake theſe woꝛds to one Edward Hill phichadhunc fuit 


& adhuc is his ſerbant. It is well known that I am a true ſubjecł, but thou 


ſerveſt no true ſubject (Innuendo prædict. Willielnum Waldegrave } and 
that thy own conſcience doth accuſe thee therefore. Upon not guilty 
—— „it was found fo2 the Plaintift-, and damages ſtuß 

undꝛed paund. It was alledged by Lewes, in — 


(3) 


(4). 


(5) 
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that an Actiou lieth not to2 theſe woꝛds, fo? he ſaith not that Sir 
W. W. is no true ſtibjec; although the Plaintiff ſaith innuendo the 
Plaintift, theſe are not the woꝛds ofthe Oekendants, foꝛ perhaps 
E. H. did not ſerve any mau, 92 his intent may be otherwiſe ; and 
if theybe intended of the Plaintiff, yet theyare not ſuch wozds of 
Difcredit, as fo2 which Ackton lay; fo2 it ſhall not be intended tha 
he called him Trayto2 oꝛ Rebell, but that peradventure he was 
diſobedient to ſome Pꝛoceſs „ o2 that he was Accountant, and 
made no true Account, and cited sranhop and Blichs Cale, which ſec 
4 Co. and Kimzeys Caſe; He being a Bailiff bzaught an Acton fox 
thefe woꝛds, Thou doſt ſerve falſe Warrants and deceiveſt the people; ad- 
udged that the woꝛds were not actionable ; koꝛ it is not averrey 
vit that he made faiſe Warrants , oꝛ knew they were kalle; and 
in the caſe of the Clerk of the Peace fo2 Glouceſter, You make faſſe Re- 
cords and juſtifie them for true, n Action lay , fo2 they might be 
falſe foꝛ mil wꝛiting 02 otherwiſe ; and in Savage and Cooks Caſe, 
circa 27 Eliz. aditidged that theſe wo2Ds , Thou art a Papiſt, and not 
the Queens friend, are not actionable; and the innuendo cannot aide 
the matter, noꝛ the averment that he was his ſervant. will not 
ſerve, as it was adjudged in the Cate of George Againff parker, 
fo2 theſe woꝛds, Thou haſt broken my Shop, and taken my goods, innu- 
endo, that he had robbed him of them, an Action did not lie; tox 
the firſt woꝛds were not Ackionable, and the ſecond could not aide 
them. Godfrey contra, and he agreed the Cale of Kimzey and of 
the Clerk ok the Peace of the County of Glouceſter, fo2 he was 
of Councel in them, fo2 they ſhall be intended in a good ſence , 
and could notbe intended that — Maͤrrants, oz 
Recoꝛds; but here it ſhall be intended in malam partem, that he is 
na true Subject, but a Traitoꝛ to the Queen. And upon another 
day it was moved again, and Egerton Sollicicor litged, that theſe 
woꝛds being ſpoken of a man ot ſuch credit as the Plaintiff, 
are tobe moꝛe regarded then if ſpoken of a pꝛivate man; and 
it is a Rule in the Civil Law, Sermo relatus ad perſonam debet in- 
telligi ſecundum conditionem perſonæ; ànd he cited the Caſe of Mr. 
Edward Boughton againſt the Biſhop of Coventry and Litchfield, which 
was fo2 theſe woꝛds, He is a vermine inthe Commonwealth, and a cor- 
rupt man; and fo2 that he was a Juſtice of Peace, and aman of 
— eſtimation, it was adjudged,after long arguments, that he 
ould recover, and had four hundzed Yarkes damages; and 
afterwards it was moved again by Coke fo2 the Plaintiff, that 
the perſon of whom the wozds were ſpoken being conſidered, 
would bear an Action ; and cited Birchlys Caſe v. 4. Co. when woꝛds 
are ſpoken which touch one in his duty oꝛ courſe of life. And theſe 
Actions are fo2 the diſcredit , and therefo2e ought to be adjudged 
accozding to the credit and place of the perſon of whom they 
were ſpoken; and Trin. 2 H. 8. Rot. An Action was bought by 
the Biſhop ok Wincheſter, fo2 theſe wozds , My Lord of Wincheſter 
took me and impriſoned me till I-entred into a Bond of twenty pounds 
to the Kings uſe; adjudged Actionable , and Hill. 19 Eliz. rot. 484. 
The -Lo2d-Aburgaveny bzought an Action fo2 theſe wozds , My 
Lord of Ab. ſent forus, and put ſome of us into the Stocks; ſent ſome of us 
unto the Gaol; and put ſome of us into the houſe called Little Eaſe , 
and adjudged actionable; but ſuch woꝛds as in the two laſt caſes 
ſpoken of a pzidate perſon were not acionable. Wray, the 
wo2ds themſelves fo2 the generality of them map have a good 
cont: 
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-onſtruction and reaſonable intendment, and are not actionable ; 
but the quality of the perſon of whom they are ſpoken being con⸗ 


ſidered, he being touched in his credit, and courſe of life, they 


are actionable. As to call a Biſhop Papiſt, ts actionable ; fo to 
call a Judge a Corrupt man, foꝛ they concern them intheir office; 
but to call a pztvate man ſo, are not actionable, And whereas it 


was ſaid, that it appeareth not they were ſpoken of the Plaintiff, 


but that it may be intended E. H. did not ſerve any man; as tg 
that. the innuendo takes away all incertainty in that; foz ſo it is in 
all Actions upon the Caſe fo2 wozds, the (innuendo) makes them 
ſpoken of the Plaintiff, and the Defendant is found gutlty ; and 
ſo is Eſtopped to lay, he did not ſpeak them of the Platntiff.Gawdy; 
Foz the certainty of the perſon, there 1s no doubt, but that the 
(Innnendo) makes them as certain, as if he had ſaid Sir William 
Walg. is no true ſubject; but fo2 the generality of the wozds, he 
doubted and deſired to ſee Bucklies Caſe, But as to the woꝛds (true 
ſubje&) he laid, they could not have any other referrence,then that 
he was not true in his Allegiance, oꝛ in his Subjection, and can- 
not be intended, falſe in other matters of accompt,#c. And be- 
cauſe Fenner was not ſatisfied, they would adviſe till another 
Term; and the next Term it was adjudged fo the Plaintiff, 


Taſſall verſus Shane, Trin. 32 Eliz. Rot. 82 8. 


Ibbt upon a Bond. the condition was to pay Eleven pound 

upon the 12 of February. defendant pleads an acco2d 8 February, 
That if he paid Eight pound upon the ſaid 12 of Februzry, that he 
would accept it, fo2 the payment of the eleven pound, and pleads 
a tender at the day, Ec Encore preſt. But this being but a Concoꝛd 
which is no Plea in Debt, without ſatisfaction; it was adjudge 
fo2 the Plaintiit, 


Thomas Dearing's Caſe. 

LIE was indicted of murder. And Lewkener took divers Excep- 

tions. I. The Jnquifition was taken befoze Th. G. Coꝛoner 
of the Lo2d Barkley, but ſheweth not, that he was Coꝛoner of the 
County, oꝛ of what Liberty. 2. Jt is not ſhewn, how the Loꝛd 
Barkley Can make a Coꝛoner, by Patent oꝛ Pꝛeſcription. 3. It is 
quod percuſſit cum gladio, and ſaith nt felonice. And fo2 thele cauſes the 
jndicment was diſcharged. | | 


Tho. Greenleaf verſus Jo. Barker. 


| of a Judgment given in an Aſſumpfit at Canterbury. I. Er- 
-- 192, That whereas the ſaid J. B. bzought an Aſſumpit, and de- 
clared, That whereas the ſaid J. 5. was indebtedto the ſafd T. G. 
by Dbligation in five pound, to be paid upon the firſt of November 

following, in conſideration that _he the third of November, at the 
inſtance and requeſt of the Plaintiff, would pay him the ſatd five 
pound, without ſuit 02 trouble; he aſſumed to deliver him a Bond 
in which J. S. was indebted to him in twenty ſhillings, with a Let⸗ 
ter of Attoznepto ſue fo2 the Debt. And üpan this Declaration 
after Qerdia, Judgment was given fo? the Plaintiff: and upon 
this Judgment, Erro2 was bought. I, Erroꝛ, That the con: 
| C ſideration 


(6) 


(7) 


(8 


| 
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üderation was not good, fo2 he did no moze then the Law did 
compel him to do, viz. to pay the money that was due befoze ; and 
ſ\o was the opinion of Gawdy and Fenner: F02 he payeth no moze 
then was due; but if it had been paid befo2e the day, it is other: 
wiſe. Fo2 every conſideration muſt be fo2the benefit of the De. 
fendant, 92 ſome other at his requeſt, 02a thing done by the Plain: 
tiff; foꝛ which he laboureth, o2 hath pꝛeiudice. As 37.6. ro cure 
one; and in 0 Eliz. in the Common place between Worthington and 
Sydenham in an Aſſumpſit. That whereas he was bail in the Queens 
Bench £02 J. S. ſervant ofthe Defendant, he ſuch a day aſſumed tg 
ſavehim harmleſs ; but it not being alledged, that it was at the 
time of the bail oꝛ befoze, noꝛ at his requeſt, but after it without 
conſideration, it was void. Edw. 4. Concoꝛd to deliver one his 
own witings, is vold. 2. Erroz, The Aſſumpſit 1s votd ; fo2 it 
appeareth not the Plaintiff could have any benefit of it: Foz it 
is not to ſue and recover the twenty ſhillings to his own uſe, and 
ſo is rather a charge; and of that optnion was Gawdy. Fenner, con- 
tra. 3. Erroꝛ, fog that upon the Venire facias only twenty thꝛee 
were returned, whereas there are to be twenty four. Gawdy, it 
is helped by the Statute of Jeofails after Gerdi; Fenner doubited. 
But both conceiving there was no conſideration, and fo a plain 
Erro2; Wray being abſent, they were both ol opinion to reverſe 
the Judgment. Tanfield who was not of Council tnthe caſe, ſaid 
it was adjudged, Paſc. 23 Eliz. inter Coke & Hewer, That in confide- 
ration he would at the requeſt and inſtance of the Plaintiff, pay 
him twenty — upon a Bond at the day when it was due, he 
allumed to deliver to him the Bond: This was adjudged a good 
confideration. Gawdy; that may be, toꝛ it is to deliver to him the 
ſame Bond which was to be delivered upon the payment of the 
money ; but here it is collateral, and they would adviſe. N 


Rigg verſus Clarke. 


(9) Rror of a Judgment in an Action upon the.caſe; where Clarke did 
e E declare, That whereas he was poſleſled of a Selding, in con. 
fideration that he would lend his Gelding to B. to carty theee 
buſhels of Coals from Ware to the houſe- of B. he pꝛomiſed he 
would not aliter cum onerare, and alledges, that the ſald B. aliter per 
viam prædict onerabat ſpadonem prædict & magis ponderoſius onus ſuper ſpon- 
donem prædictꝰ impoſuit; Upon Non Aſſumpſit, and found fo2 the Plain 
tiff, Judgment was given, and Erro2 bꝛought. I. He ſalth, Per 
viam Przdi&', whereas it ſhould be in via, but this was clearly dil 
allowed; fo2 it is all one, and of one ſence. 2. Erroz, that it is 
alledged, aliter onerabat, and ſheweth not how. Gawdy and Fenner 
held clearly it was Erroꝛ: Fo2 to enable him to the Suit, he 
olight to ſhew how he over burthened him. And being moved 
again, it was adjudged, that foꝛ this caule the Judgement ſhall be 
reberked; although Godfry moved ſtronglp, that it was well e- 
nough ; fo2 it lay not in the Conuſance of the Plaintiſt, how he did 
over load him; no2 is it material, hom he did over load him : Fo: 
ik he alledged in one manner, and it be found in another manyer, 
it is found foꝛ the Plaintiff; and this is after AGerdid. And al- 
though the Declaration is faulty in foꝛm, this is atdedby the Sta. 
- tute'of 18 Eliz. But notwithſtanding t eſe reaſons,the Judgment 
was reverſed ; foꝛ it is a thing material; which the Plaintiff is to 


thew, Kennerſley 


* 
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Kinnerſſey verſus Smart, Trin. 32 Eliz. Rot. 898. 


bt t1pon an Obligation: The Defendant pleads, that at w. 
LY inthe County of Wakwick, there was a communication and 
agreement between them fo2 lending of money ; and that 
Plaintiff hould have ſo many Dren, which were of ſuch value 
above ten pound per annum; and foꝛ the perfozmanice of this uſtirt- 
ous Contract, the Bond was mave, and pleads the Statute of 
13 Biz. to n vid the Land. The Jlaintiff ſaith, Chat it was well 
and duly made upon good confiveration; abſque hoc, that it was 
made fo2 fuch ulurtous contra; And upon this they wete at 
iſſue,and tryed in the County of Warwick, and found fo2 the Plain⸗ 
tiff, Tanfield e this tiſite is mil trped, fo2 it ſhould be tryed in 
London : Fog the iſſue is, that the Bond was not made upon an 
Uſurious contract, and the Bond was ſuppoſed to be made at 
London; ànd the Bond being made there, the —— is to be there. 
Coke & Kennerſley, contra: o the Bond is conkeſſed, hut the Point 
is, Jf it were made by Uſury; which is alledged to be at W. in 
the County of Warwick; and upon this is the iſſue taken, 8 Edw.s. 
8. An illue being, ik a Deed were made by Dures, the iſlie thall be 
tryed by a Venire of the place where the Dures ig ſuppoſed, and not 
where the Deeps ſuppoſed to be made, 22 Ed. 3. 15. 8 H. 6. 24. 
Hill. 28 Eliz. Rot. 3 11. vel 21 f. Inter Sibthorpe & Turnor. This Ex⸗ 
ception was taken,and ruled, that the tryall ſhall be in the Count 
of Eſſex, where the Uſury was ſuppoled to be, and not àt London 
where the Deed is ſuppoſed to be made. And Paſch. 3 2 Eliz. Rot. 303. 

e 


The like rule, Inter Pay & Wilkinſon, And this being moved dit 
500 40 —— Term upon the laſt day of the Term the ne 


Parcel's Caſe: 


[ JE was indicted, that at ſuch a day, and divers dayes before and 
H after he was a Common Barcetoz, de . . — 


ts 


ewed no place where, 1102 cauſe, fo! which he ts a Common - 


arreto2 ; and theſe exceptions were taken by Lewkener : But 
the Court held it good, withont any ſpectal cauſe ſhewn og 
place is not material, ron ik is in every place,andthe tryal thalf ki 


corpore comitatus. | 
Wilſon verſus Jeffrey, Paſch. 30 Eliz. Rot. a 19. 


[7 Rror of a Judgment given in aWritof Copenant; ann th# 

- pancipal Erro2 affigned was, That the laintif derlared 
upon an Indenture in this männer, Quod cum per ſcriptum Indenta- 
tum factum inter eos Teſtatum fuit, &t. D Doth not alledg in facto, 
That he by ſuch an Indenture did Covenant, kenner [af the com 


F 


mon courſe in Oectarations; but in a Piea tu Bar it is tio god 


m. And all the Pꝛothonotaries of the e ne | 


fied, that ſo are all their Pꝛelldentg; and Loe and other Clerks 
od e Buerles Bench ſaid, ſo is their courſe; and the A en 
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Katherine Hume verſus Luke Ogle. 


Defendant ſuch a day at Weſt-Lilburne in the ſald County, 


(13) Avex! of the death of her husband, and declares, that the 


(14) 


gave him a moꝛtal wound, of which; at Werwood in the ſaid Towny 
ye languiſhed, and the ſame day there died; and lo the ſaid Oe: 
fendant, the ſaid day and year at Weſt-Lilburne dfoꝛe ſald, her ſaid 
husband Modo & forma prædict murdravit; and although not gullty 
pleaded, and iſſue joyned upon it, yet he waved it, and Ddemurreg 
upon the Declaration (as it was clearly held by the Court he 
might?) Fo2 if the Declaration be not gvod, it is in vatn to po. 
ceedtoa tryal, yet it was clearly held, that it is not peremptoꝛy 
to the Defendant; fo2 if it be adjudged againſt him, it is but à 
Reſpondes ouſter : And the caule of the Demurrer was, that the 
death is ſuppoſed to be at Werwood,and yet the murder 18 luppoſed 
to be at WeſtLilburne, which is contrary, and cannot be; toy at: 
though the ſtroke is ſuppoſed to be at weſt-Lilburne, yet it is not 
felony till his death, which was at Werwood, and there the murder 
is ſuppoſed to be done; and the caſe of Heyden (4 Co. tol.4r. ) wag 
cited. And as the Jndicment there, was inluffictent to2 the time; 
ſo here fo2 the place, which is moꝛe material; foꝛ from this the 
venireſhall come ; but if it had been Et fic murdravit modo & forma pre. 
dicta, it had been good. And Ive ſaid, divers of the ancient Hye: 
ſidents are, that the murder is ſuppoſed ta be where the ſtroke 
was, But the Juſtices held clearly, that the Judiament was ill; 
fo2 of neceſſity it muſt be at the place of his death: And although 
the ꝛeſidents are ſo, yet they did paſs Sub ſilentio, and were not 
well examined, and not to be regarded as Heydens caſe; and it was 
reſolved, that there was no difference between the caſes, and ad. 


judged, that the Appeal did abate, 


Sir Gilbert Gerrard, Maſter of the Rolls, verſus Mary 
Dickenfon, Paſch. 32 Eliz, Rot. 45 3. 


A2 upon the caſe fo2 ſlandering his title, and declared, that 
whereas he was ſeiſed of the Dannoz of Hely in the Count) 
ot, æc. And Sir Ralph Egerton was in ſpeech with him, to have a Leaſe 
of it fo2 years, and offered ſo much fo2 the Rent, and ſo much fo? 
a Fine, the Defendant promiſſorum non ignara, but intending to 
llander his title, (aid in the pzeſence of divers, I have a Leaſe of the 
Manner of Hely for ninety nine years, and puliſhed a Deed of Leaſe to 
Divers, affirming it to be good, and offered to ſell it, and all her 
intereſt in ft, Ubi revera, the Defendant did know it to be a fo2ged 
Deed; and by reaſon of theſe wozds, Str Ralph Egerton would not 
take a Leaſe, noꝛ any other, by which he loſt the commodity of his 
Land, tohis damages of One thouſand pound. The Defendant 

leaded, that one W. Dickenſon her husband, died at Uxbridge,&c. 
After whoſe Deceaſe Talis Indentura qualis in Naratione prædict' ſpecifica- 
tur, & quodam ſcriptum exemplificationis hujuſmodi talis Indentura ſab magno 
ſigillo Angliz ſigillat, Came to the poſſeſſion of the Defendant a 
mongſt other watings; the which, the Defendant then and m_ 
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did belle ve to be a good Leaſe, and duly made, ſealed anddeliver- 
ed; fo2 which, ſhe doth juſtitie the woꝛds abſque hoc, that ſhe did 
know it to be a Oced of a foꝛged Leale, and upon this it was de⸗ 
murred in Law, and argued by Coke and Warberton to2 the lain 


tiff, and by Alcham and Snagg Serjeant fo2 the Defendant. And 


as to the Bar, it was held clearly by the Juſtices, and in manner 
Canceled by the Defendants Council. that it was ll; foꝛ ſhe laith 
Talis Indentura qualis, &c. ſo doth not anfwer to the Deed inthe De- 
claration ; f02 talis is not cadem. Biit as to the ſubſtance of the 
Declaration, it was moved, that the Action did not lie; fo2 the De- 
tendant faith, ſh 4 had a Leaſe, which is not to be reterred to the 
Deed of Leale, but to the Intereſt of the Leaſe ; and when ſhe 
claimeth an intereſt, ſhe is not puniſhable ; and the caſes of Con- 
lpiracy, 22 Edw. 3. 1. & 40 Edw. 3. 19. Alld the caſes of publiſhing 
of kozged Deeds, 9 H. 6. 26. 20 H. 6.11. 10 H. 7. 29. 15 Edw. 4. 25. 
were cited, that the party is not puniſhable, claiming an intereſt, oz 
not knowing it to be fozged. And divers Exceptions were taken 
to the Declaration. I. It is not averred, that the Oefendant 
pad not title. 2. It is ſatd, ſhe offered to ſell, but laith not to 
whom, ſo incertain. 3. That ſhe publiſhed diverſis perſonis, lit 
ſhewed not to whom. 4. It is ſald, that ſhe knowing it tobe 
foꝛged, publiſhed it, and no place ſhewn of her knowing, which 
is material and traverſable; and ſo a place ought of neceſſity to 
be incerted. Sed non allocantur. And as to the matter, it was ſaid it 


was kufficient to entitle the Platntiffto an ation: Foꝛ it one en- 


title a Stranger to my Land, and not Himſelf, an Action lieth, Trin. 
24 Eliz. inter Johnſon & Smith. The caſe was, Johnſon enters ints 
a communſcation with Sir H. Bedingfield to ſell him certain Land; 
and the Defendant knowing it, ſald in the Country, that a 
ſtranger had a Rent charge out ok it, by reaſon whereof Olr H. 
Bedingfield refuſed to pꝛoceed in the bargain. And Mildmay's (againſt 
Standiſh) caſe was cited (1 Co. 177.) So here when ſhe derived no 
title to her ſelf, but in effect ſaith, Her husband had a Leaſe, which 
now is a ſtranger, an Action lieth. Wray Chief Juſtice, the wozds, 
I have a Leaſe, &c, ſhall not be conſtrued, that ſhe had a Term o 

Intereſt in the Leaſe it (elf, but onely an Indenture of Leaſe; an 


i$ as muchas if the had ſaid, that ſhe had an Judenture of Leaſe 


made to her husband in her keeping, (0 TIRES go title to her ſelt; 
aud being ſo, all will agree ſhe is puniſhable : But ik ſhe had ſaid, 
that ſhe had an Intereſt 02 Term fo2 ninety nine years, and en⸗ 
titled her ſelf to it, it were otherwiſe, - But in all caſes, when 
one doth entitle a ſtranger, it is not actionable, except it be hewn 
that ſome damage cometh to the e, pit, .yiz. That he 
cannot let it oz ſell it, ec. and that an Action lieth not where one 
doth entitle himſelf, the caſe of 17 Edw. . 3. duth pꝛoue it: Fo2 if 
one ſaith J. S. is his Utllatn, an Actton1feth not; but if he ſaith, 
J. S. 18 Uillain to a ſtranger it is otherwiſe, Gawdy: The ſaying 
I have a Leaſe, amounts to as much, as J have an Intereſt foꝛ years, 
to2 ſo it is intended in common Parlance; and "the vor not onely 
lap, ſhe hatha Leaſe, but this is inkoꝛted py offeringto fell it; b 

it being alledged, that the publiſhed it, knowing it to be 0p n 
and ſa doth endamage the Plaintitk, and of purpoſe to ſtop him 
to let, æc. It ſeemeth, the Action is marutainable, and at-Com-: 
mon Law, if one ſue a foꝛged Obligation, knowing it to be ſa, an 
Action of the caſe lax: And although the claimeth a Leaſe ours 
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(18) 


(19) 


ſelf, pet the publiſhing it, knowing it to be foꝛged, an Action lieth: 
And although it is ſatd, that it is not publiſhed as a true Oced ; 
but quaſi verum, this is a plain Aﬀetrmative, that it was true; and 
afterwards the Plaintiſt had Judgment. 


John Hoopers Caſe. 


Ohn Hooper alias Bartholomew, Carpenter, and others, were in 

Diced upon the Statute of 8 H. 6. And becaule the addition 
came after the alias, it was held void, as to him, and the India. 
ment diſchargen. And in the ſame Indiament, one was indicten 
by the name of J. the wife of J. s. of D. and it was moved, if this 
were good without any other addition to the wife, ofher myftery, 
92 place of her habitation. Gawdy held it was not, Clench and Fen- 
ner, contra. 


Edward Walwins Caſe. 


Rror haought 155 b to reverſe an Utlary upon an — 

ol Murder: the Erroꝛ was; fo? that in the Ind nt he 

was named Edward Walwyn de Mackre, and the capias was de Mackreo, 

and by the name ol Walweene, whereas his name was Walwin; and 
fo2 theſe cauſes the Utlary was reverſed, 


Berkenhead wverſns Nuthall. 
i —— a Judgment in Debt. Erroꝛ was, that in the Writ 
Lſhe demanded ne hundꝛed ſixty ſix pounds thirteen thillings 
four pence; and in the Declaration he demanded Dne hundzed 


ſeventy one pounds tenſhillings; and fo2 this variance the Judg⸗ 
ment was reverted. 


The Archbiſhop of York againſt Sir Henry Barkly. 
E upon a Judgment in a Quare impedit. Ulariance was aſſign | 


ton W 


ch 


Dyer, &c. And this was held a great 
d to be examined, ct. 


Leverett verſus Townſend. 


£* | 
* 


| A e tcaſe, aud veclareth,That whereas he was ſeiſed 


ot fixteenacres of Land in D. and by reaſon of it, had after 
eres akjopning there, every pear. the Detomvanre hay plowed 
is Land by. which he was diſturbed of his Common. After 
lerdick, ft was alledged in Arreſt ol Judgment, that he having a 
Fteehold in kde Land, to which he claimed Common; he was to 
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have an A3e, and not an action upon the caſe, 2H. 4. 11. 8 Eliz 


Dyer 258. But the Court, and Cole that was of Counſel of the 
ſamepart, held he might have one action 92 the other: But Coke 
ſatd, it was not exp2elled, when the diſturbance was made, and fo 
might be befoze harveſt,and then no cauſe of action, Gawdy and Fen- 
ner held it well enough ; fo2 the diſturbance was by plowing up the 
Land, which was a J2uſance, and would remain ſo alwayes ; but 
they would adviſe, : Ke 


Warter verſus Perry & 2 


ire facias againfſf them as Mainpernoꝛs bf Broke, they pleaded 
that B. was dead the day of the Judgment given: The Court 
at fitit held it no led; fo2 it gosth in avoiding the Judgment, 
und p2oveth it to be erroneous, which cannot be avomed but by 
Erroꝛ: But they might plead the death of B. befo2e the Scire facias, 
and after Judgment; fo2 then they could not bzing in the body: 
But afterward the Plea was received, becauſe they cannot have 
a Writ of Erro2 to reverſe the Judgment, 


Veal verſus Roberts, Trin. 32. Eliz. Rot.676. 


| 7 — Firmæ. The caſe was, Stevens was ſeiſed of two cuſto⸗ 
L, mary Meſſuages and Lands to the ſame belonging, and Hey- 
don was leiled of two other cuſtomary Meſſtiages and Lands to 
the ſame belonging; and W. & W. were poſſeſſed of certain Lands 
containing ten acres, called Normors (which were the Land in 
queſtion;) All which were parcel of the Poſſeſſions of the Abbe 

of Gloceſter. The Abbot and Covent let to J. v. the ſaid four Mel 
ſuages and Lands, Necnon the [atd Lands called Normors, Haben- 
dum & tenendum the ſaid Meſſuages and Lands, c, Necnon the ſaid 
ten acres of Land, A tempore mortis ſurſum redditionis, forisfacturæ aut 
determinationis ſtatus & termini prædict' Of S. H. W. & W. ko years ren⸗ 
Ding Rent; the eſtate fo2 years in Normors expired; the other 
eſtates of S. and H. were in being. The queſtton was, it the Leaſe 
ſhould commence koꝛ Normors. Johnſon and Snagg argued, it ſhould 
not, till all the eſtates were determined; to2 otherwiſe there 
ſhould be a great inconveniente fo2 the appoꝛtioning of the Rent 


And if aLeale be made to commence atter the death of J. S. & J. D. 


it hall not commence till both be dead. Coventry & Coke, e contra 
an relied upon Juſtice Windhams cafe, (5 Co. fol.7.) and Pollards caſe 
there cited. Gawdy and Fenner Juſtices held clearly it ſhould com- 
mence pꝛelently fo2 Normors; and Gawdy relied upon Adams & Wroteſ- 
lies Caſe in Comment. fol. That a Term in Reverſion ſhall commence, 
not when the Term is run out in time onely, but alſo when it is 
expired per ſurrender, oꝛ other means. And Fenner ſaid, the caſe is 
ſtronger then Windhams caſe ; fo2 here is ſeveral Habendums, bp 
reaſon of the wozd (Necnon.) And afterward Wray being preſent, 
it was adjudged accowdingly, ; 


Fetherſton verſus Hutchinſon. 


Ar and declares, Chat whereas the Plattitiff had taken 
the body ok one H. in Execution at the Sutt ot J. S by vertue 
of a Warrant directed to him as ſpecial Batliff; the Defendant 
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Wolley, Deaꝑ of E. and the Chapter verſus Ro- 
| binſon. 


1 Foꝛ entring into the Cloſe of the Dean; after Uer: 
diſt found foꝛ the Plaintifis, it was moved in Arreſt of Judg: 
ment, that this Acton being bꝛought fo2 the 99222 ok the 
Dean onely, the Chapter was not to joyn. And to? this cauſe 


- 


Judgment was ſkatd, 
Warner werſus Young. 


Reſpaſs, Fo entry into a TUood called Demfil-wood in L. in Suff. 
the Detendant pleaded, That the Dune of Norfolk was ſeiſed 
of this TUovd, and of a Meſſuage, and of Land to the ſame be- 
longing, and let to him the ſald Meſſuage and Lands fo? years 
by Jndenture ; and by it did Covenant, that fo2 the reparation of 
the houſe, and the fencing he might take Trees in the Mood; 
and becaule part of the houle was decayed, he took the Trees fo2 
reparation, cc. And upon this the Dekendant did demur, becauſe 
he doth not ſhew the Cillage o2 place where the Meſſuage, et. 
was: That it an Jſlue was, that the Meſſuage was not in decay, 
no place is known from whence the Vemefhould be. And fo? this 
— it was adjudged no good Plea, and the Plaintiff had Judg: 


Bouches Caſe. 


uffolk, De was indicted, fo2 that he being Conſtable of the 
PHundꝛed of H. arreſted one foꝛ Burglary, and after at D. iu 
the ſame County, he let him eſcape ; and becauſe no place was 
alledged where the Arreſt was made: And if he ſhould pleadnot 
guilty, the Venue ſhould be as well from the place where the Ar: 
reſt was made, as from the place of the eſcape; it was held, the 
indictment was void,and the party was diſcharged, 


Anonymus. 


WI Certain perſons were indiced fo2 entering into the 


called Denſhaw UCl00d; and the Jndinment being traverſed, the 


Venire facias WAS awarded De vicineto de Grovely, and the Jury ap: 
pearing at the Bar was diſcharged : 1 it was held, where a 
thing 1s ſuppoſed to be done in a place which is a Aillage in the 

oꝛeſt, the Venire facias ſhall be awarded De vicinero of the ſame Gil. 


lage: But ifitdothnot appear that it is a Aillage, then it ſhall 
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be De Vicineto of the Fozeſt, as 47 Ed. 3. 6Hen.7.3. & ; Hen, 7, But 
Gawdy und Fenner laid, That it the Sheriff returns, there is no 
ſuch Uillage oꝛ Pariſh; the Venire facias ſhall be awarded De corpore 


Comitatus. x * 9 * 4 
| % * * 


' Smith verſus Hitchcock. 


Ction upon the cafe upon an Indebitatus eſt, 19 Novemb. 32Ekz- the 
Defendant pleads he was indebted to the Plaintiff EE 
hundꝛed pounds, 3oEliz. Fo2 which 15 gave him his Bond ch 
ſame year, TUhich ſum the Plaintiſt had recovered againſ}hi 
in Debt,and had execution, Abſque hoc, that, adrunc, antea vel poſtẽa, he 
was indebted to the Plaintiff, alicer vel alio modo: And upon this 
[ca it was demurred in Law, Pudſey and Godfry argued fo2 the 
laintiff, that this is no goodPlea ; f it is but n traverſe;of 
the conſideration , which is not traverſable , but is tobe 
upon the General Jilue; and this Plea amounts by ty a Ot 
Illue: And though this be but matter of koꝛm, vet this . 
[edged ſpecially upon the Demurxer, and relied nder 
8 Hl. 6. 34H.6. The caſe of Trefpaſs in a Warren. And this Plea 
doth anſwer to the Aſſumpſit, but by wap of Argument , 8 Hen. 5. 9: 
11 Ed. 4. Partridge contra. F02 this is the (ttbſtance and matertal part 
of the Action, and fo2 that relted upon 12 H. 4. 7. and Kennerſley and 
Coopers Caſe, Hill. 32 Eliz, Pl. 5. Gawdy, in every Action where We 
of Law lieth not, the Conveyance to the Action being a thin 
material, is traverſable ; but here becauſe the conſmeration is 
executed, it is not traverſable, as ; Hen. 7. 21 Hen. 7. 13; Wrayaw 
Fenner, the conſideration in an Action upon the cafe is material, nut 
not traverſable ; as in an Action Sur trover, the Converſion — 3 


terial, but not traverſable : And it was adjudged fo2 the Plain 
Cullier & Culler. 


T ve? were ſued in the Spiritual Court fo2 incontinency, and 
1 the Judges there would examine them upon their oath,if they 
did it; but becauſe Nemo tenetur prodere ſeipſum , in ſuch cafes of De: 
famation , but onely in cauſes Teſtamentary and Matrimonial, 
where no diſcredit can be to the party by his oath ; Coke p2ayed a 
Mohibition, and it was granted. Fry 


Yeaman verſus Stenlack. 
Rror. TheErro2 was, that the Entry of the Warrant of At- 
tomey of the Defendant was ponit loco, but ſaith not fo; but 
the Entry being, that the Plaintiff ponit loco ſuo, and that the De- 
_— _ ſimiliter, it is good enough; and the Judgement 


Ina Bill of Perjury, the parties being at iſſue, Coke took ex⸗ 
ception at the Declaration ; which was, that the Defendant allo 
depoſuir,&c. but ſaith not, corrupte & voluntarie; but in the concluſion 
of the Declaratton , it was & ſic falſo, corrupte, & voluntarie depoſuit: 
{edged, the Declaration wag avjuvgen fügten und wal 
ed, the at 5 ed inſufficient , and that the 

Plainttff nihil cap. per Billam, comers 25 Antea. ; 4: 2 
Iſam 
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| Ilm & Paget werſus Hitchcock, Trin. 32 Eliz. rot. 98g. 


Ebt tipon an Obligation, the Defendant pleads, that the Ob. 
D ligation was made to them,and to one Bellamy ; and that thep 
thꝛee had an Action of Debt depending againft him, and demand. 
ed Judgment $i actio; and upon this it was demurred: And be: 
cauſe the Obligation made unto two , tipon which they counted, 
cannot be intended an Obligation made to thee ; and if it be a 
2dea, it is in abatement of the Bill, and not in Bar it was ad. 
udged without Argument fo2 the Plaintiff; 


Blaby verſus Eaſtwigg & Eaſtwigg. 


Con ſar Caſe. After Uerdict it was alledged in Arreſt of Judg: 
1 ment, that one of the Defendants was dead after the day gf 
Niſi prius; and becauſe the party had not day to plead it, and the 
Court is not to take Cogniſance of ſuch Jnfozmations , they re: 
natded it not, but gave Judgment fo2 the Plaintiff, 


Thomas verſus Ward; Trin. 32 Eliz. rot. 947. 
Flat e firmæ. The Plaintiff declared of a Leaſe made to him 
ok the Mannoz of Middleton Cheny, by A. B. and C. the Defend: 
ant doth entitle himſelf by a Leaſe of the Biſhop of Rocheſter, long 
time befoze the Leſlo2s of the PÞlaintift, cc. The Plaintiff by Re: 
plication confeſſed the Leaſe, but that it was by Indenture; and 
the Defendant by it did covenant, that he ſhould not put out oz 
Diſtarb any of the Tenants of their Tenanctes inhabiting there 
within the ſaid Mannoꝛ, doing their duties acco2ding to the cuſtom 
of the anno? , Sub pena ſorisfacturæ of his intereſt ; and ſheweth 
that foꝛ that the Defendant had ouſted one Anne Greene, Unam tenen. 
tium & inhabitantiumibidem, of the Tenement-parcel of the ſaid Yan: 
noꝛ Nuper in poſſeſſione & occupatione dict. A. G. F02 this cauſe the 
Biſhop entred fo2 Condition oken, and let it to the Leſſoꝛs of 
the Plaintiff. And upon this the Defendant did demur in Law; 
And the cauſe alledged was, That this is no Condition, but onely 
a Covenant ; fo2 they are the wozds of the Leſſee onelp , and not 
of the Leſſoꝛ: But if the woꝛds had been, It is covenanted between 
them, &c. it had been otherwiſe , 28 Hen. 8. Dyer 7. Upon this dif: 
ference , Houghton contra. Although the wo2ds ſound as the woꝛds 
of the Leſſee , yet being by Jndenture, they are the woꝛds of the 
one and other: And although the woꝛds ſound in Covenant, yet 
the intent of them is to defeat the eſtate, which cannot be by Cove: 
nant , but by Condition. Browning and Beeſtons caſe in Com. And he 


? x 


' Lited a caſe to be adjudged between Hill and Lockſon; where the 


Leſſee covenanted to grind his Cozn at the Mill of the Lozd , and 
other Covenants; and in the end of the Andenture, he did Cove: 
nant to pertoꝛm all the Covenants within the ſame, &c. Sub pena 
forisfaQurz ; and fo2 not grinding his Coꝛn, æc. the Leflo? entered, 
and adjudged foꝛ him; and relied alſo upon 21 H. 6. 51. 32 Edw. 3. 
Annuity 30. where the woꝛds of one in a Deed, ſhall be conffrued 
the woꝛds of the other. And of that opinion were Wray and Gawdy 
clearly, But Taofield moved, though it be a Condition, pet re 
| | de 
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breach is not ſufficiently ſhewn, Firſt, Becauſe he ſaid, that he 


„G. 
condly , That he ouſted A. G. que fecit debitum ſuum, befo2e expul- 
— which may be ſhe did it at once, and not always, as ſhe ought 
to do. Thirdiy , It is not laid ſhe did her duty accoꝛding to the 
cufom of the Mannoꝛ, but quod fecit debitum; which map be in- 
tended onely in doing reverence, and nat in doing her duty acco2d- 
ing to the cuſtom of the Mannoꝛ: And thei? and other kaults were 
held incurable ; and thereupon it was adjudged fo2 the De⸗ 
kendaut. | N * 
Smith verſus Bernard. 


Aubtupon an Obligation; the An Abe 8 the 
D Plaintiff , and. concludes in Abatement ;. the Plaintiſt 
leads a nul tiel Record. And the Defendant had day to bꝛing in th 

ecoꝛd, and did fail at the day; and becaule it was a Debt upon 
Obligation, in which Qtlary goeth in Bar, he failing ofthe; e⸗ 
coꝛd, the Plaintiff had Judgment, but otherwiſe it is in? 
upon Contract; koꝛ there the Queen ſhall not have it. 6;Eliz. 
Dyer 227. | | ; IF © 41074 5 


Gunnell verſus Bradiſh. 


A Venire facias [f[UteD, bearing date the ſeventh of July, and was 
Z A. returnable the ſixth of July ; and becauſe this was a qudictal 
Pꝛoces, and may be returnable De die in diem; it was held; it map 
be well amended : And it was laid, that it is uſual inthe Common 
Benth , if a judicial Pzgces bears-ceſte upon Sunday, ta a- 


Sir George Fermor verſus Brooke. 


\ Ction upon the caſe , fo2 erecting a Bake-houſe in Toſſiter, and. 
declares , That whereas time out ofminde , cc. there had 
been a anno? called Toſſicer in the ſame County ; and fo2 the 
ſame time, there had been a Town ot Toſſiter; and that ali tze 
Land within the laid Town of Toſſiter, had been holden of the 
laid Pannoꝛ, of which he is Lozd; and that he and all his An- 
ceſto2s, and all thoſe whole eſtate, #c. had uſed to have a Bake. 


[2 


_ houſe, and a Baker there, to bake TUhite-bzead and Pozfe-bzeam 


fo2 all the Inhabitants there, and Strangers paſſengers ;:and 
that none by the ſaid time, ec. had uſed to have a Bake-houſe 
there, but by their appointment, yet the Defendant had ereceda 
Bake-houſe there Ad nocumentum ſuum. The Defendant taketh all 


by]2oteftation , except that he confeſſed , that there is ſuch a 


Town; and pleaded, That at the time when he erected his Bake- 
houſe, that there were thzee Bakers there, and that he was an 
Appꝛentice to the Trade, and that he ſet up the Bake-houſe fo2 the 
benefit of all perſons, as it was lawful fo2 him todo: And upon 
this Plea, the Plaintiff demurred; and it was argued: by Francis 
Morgan fo; the Plaintiff , and _ tot the Defendant 2 2 — 
2 va 
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(37) 


(38) 


(39) 


was adjudged fo2 the Plaintiff ; fo2 the cuſfom 1s between the 
Loꝛd and his Tenants, which by Indenture may have a good 
and lawful beginning; and peradventure their Lands were given 
to them upon this condition: And it fs reatonable, that the Lozy 
maſntaining a Bakehouſe, that fo this charge they ſhould habe 
reaſonable recompence ; and the Plaintiff had Judgment. vide 


8 Co. 125. b. 
Stretton verſus Browne. 


Alſe Imprifonment. The Defendant juſtifieth , that he was Con. 

- ſtable of B. and that he appointed the Plaintiff to watch there, 
and becauſe he refuſed , he put him in the Stocks: And upon this 
it was demurred. Firſt, Becauſe the Defendant did not ſhew 
that * — was an Jnhabitant there; and he cannot ap. 
point a ſtranger to watch, neither by the Statute of Wincheſter, 
13 Edw. 1. cap. 4. 1102 Of 5 Hen. 4. cap. 3. Setondly, it was moved, the 
Conſtable cannot impaiſon one fo? refuſing to watch, but mut 
complain to a Juſtice of Peace, and he may inflic puniſhment up- 
on the Refuſers. Thirdly, That he ought to ſhew it was 15 

aintiffs turn to watch. Curia; Fo? the firſt cauſe clearly, the 

lea is not good; but fo? the ſecond , Wray held, that the Con-. 
ſtable might impꝛiſon one fo2 refuſing t watch, Gawdy contra: And 
fo2 the firlt cauſe it was adjudged fo2 the Plaintiff. 


ph Bradley verſus Whorewood. 


Eplevin, in the Tit the Defendant was named Whorewood ; 

and in the Count, and pꝛoceeding after, he was named Hore- 
wood: And this variance after Uervia was alledged in Arreſt of 
Judgment, and notwithſtanding it was held good; fo? it is as it 
there were no oztginal , which is helped · by the Statute ; and if it 
be ſaid a Aariance, it may be amended; and the Plaintiff had 


Judgment. 
Wellock Serſus Hamond, Trin. 32 Eliz. rot. 48 1. 


Reſpaſs, The Caſe upon ſpecial Uerdic was. Thomas Wellock 

1 Copyholdin Fee of Land of the nature ot Borrough Eogliſh, 
diſcendibie to the puiſne Son, and puiſne B2other , had iſſue four 
Sons and a Daughter, and Surrenders the Land to the uſe of 
his TUtll , and deviſeth the Land to his Wife fo2 life , Remain: 
Der to J. his eldeſt Son „ paying fo2ty ſhillings to each of his 
Brothers , and to his Siſter » within two years after the death 
of his TUife , and dieth; the Wife enters and dieth, J. enters 
and payeth not the Legacies within two years ;, but within 
five years hepayeth them; William the youngeſt Son dieth with: . 
out tue. J. ſutrenders the Land to the uſe of his Till, and 
Deviſeth them to his Wife , and dieth; the Wife enters and 
takes the Octendant to Þusband, R. as puiſne Bꝛother and Þeir 
enters, theDefendant ouſts him, and he bꝛings Treſpaſs , and 
it was found, that the Land was woꝛth four pound per annum. The 
queſtion was, tf the entry of R. was lawful. Godfry and Coke fo; 


the Plaintiff: The firſt point; the Land being wozth four one 
| 5 
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per annum, AND. being to pay eight pound, what eſtate paſſeth by 


the Devile? And they argued, that an eſtate fo2 life oneiy paſleth, 
foꝛ no eſtate is limited; and the conſideration is too little to make 
it a Fee-ſimple. And Godtry cited a caſe in 10 Eliz. between Hat- 
man & Clowton, That it was held by all the Juſtices, except We- 
ton accoꝛdingly; but when the conlideration ts of the value of the 
Land, o; near the value, it is otherwiſe. Second point, if the 
woꝛds paying be a Limitation oꝛ Condition, and they argued it 
was a Limitation and not a Condition; fo21f it be a Condition, 
it is void, and to no purpoſe , fo2 it ſhall deſcend to him that is 
Heir to the Condition; and ſo is extina, and noremedy to com- 
pel him to pay the foꝛty ſhillings: And theretoze the Law ſhalt 
conſtrue it a Limitation of his eſtate, that it ſhall ceaſe , if he 
doth not pay it; and the Law ſhall transfer it to the Heir in 
Borrough Engliſh, And although the wozd found as a Condition, 
yet becauſe they being ſa conſtrued , would be void, they ſhall be 
erpounded as a Limitation , and cited Crickmers caſe, which Vide 
antea , Mich. 31 & 32Eliz, Placito 8. Shirley & Johnſon contra, It is @ 
Fee ſimple; fo2he payeth a conſideration fo2 it, and the value is 
not material, and cited 29 Hen. 8, Br. Teſtaments 18. 6 Edw. 6. Br. 
Eſtates 78. 38 Edw. z. 14. Secondly, The woꝛds are ſufficient and 
_ apt to make a Condition „ 7 Edw. 6. Dyer 74. 3 Mar. 127. 18 Eliz. 
Dyer 348. And this can be no Limitation, becauſe the Lands are 
limited to other, if he pays not the money. And be it a Condt- 
tion oꝛ Limitation, it is not found there was any demand of the 
money, and ſo na bꝛeach. Curia; it is à Fee, fo2 the value is not 
material, and no Book ſpeaks of the value. Secondly, It is à 
Limitation, and not a Condition: Foꝛ ik it be a Condition, it 
Doth extinguiſh in the Weir, and no remedy foꝛ the money; but 
being a Limitation, the Law ſhall conſfrue it, That upon the 
non-payment of the money his eſtate ſhall ceaſe , and then the 
Law ſhall carry it to the Hir by the cuſfom , without ahyLimita- 
tion over: And ina Deviſe it may well be, that an eſtate in Fee 
thall ceaſe in one, and ſhall be transferred to another. Thirdly, 
The money was to be paid without requeſt, and it was adjudged 
(02 the Plaintiff, v. 3. Coke 20. b. 


Scroggs verſus Griffin. 
ASL The Plaintiff declared, that whereas one Brown and 


another did run fo2 a n_ of five pound, which B. did win; and 
upon communication ok it, the Plaintiff did affirm, that there 
was diſceit and covin uſed in the laid Match; the Defendant 
adtunc & 1bidem, in conſideration of twelve — delivered to him 
bythe Plaintiff, aſſumed, That if he could p2ove that there was 
diſceit in the running; that he upon requeſt, wouldgive him fozty 
ſhillings. Upon Non Aſſumpſit pleaded; and found fo the Plain: 
tiff, it was alledged, That requeſt muft be after the poof made. 
Curia contra: ꝛodt᷑ ought always to be inthe ſame ation, but when 
ee dene dere daha Schon nh a can D010 other 

YE doth e Atttor equeſt, 
and the Plaintiff had Judgment. an ... 


Bennet 


(49) 
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Bennet werſus Shortwright, Trin. 30 Eliz. rot. 774. 


(41) Pre upon a Suit fo2 Tithes of Coꝛn, Tclool, and Cal ves, 

and fo2 the Coꝛn makes Suggeſtion, that they had uſed in the 

Pariſch, to pay the tenth Sheaf in ſatisfaction of all Cithes jo 

Coꝛn to the Parſon ; and that he ſet them out, and the Parſon 

had them, and miniſtred this Plea in the Court Chriſtian, and 

they would not allowit; and it was held by the Court it was a 

good Suggeſtion: Foꝛ it he ſet out the Cithes, and the Parſon 

would not take them , there is no reaſon he ſhould be charged 

again. And therefo2e Godfry ſald , he would take iſſue upon it, and 

it was held he might: Foꝛ the Wool, he made another Suggeſti⸗ 

on; fo2 the Calves, he laid they uſed to pay within the ſaid Pa. 

o tiſh, cc. Two pence fo2 the Milk of every Cow in ſattsfagion of 

Caves: Ann the p2oots were, that there was ſuch a uſage to2 aj 

the Land, except five Farms; and fo? this cauſe it was held he 

had katled in hig Pꝛeſcription, foꝛ it may be theſe Lands were par: 
celot᷑ the five Farms ; but if it had been pꝛoved, that the Lands 

were not parcel, it had beenotherwiſe : And fo2 this cauſe a con. 


ſultation was granted. 
Naſh verſus Molins. 


| 3 — fo2 ſuing foꝛ Tithes in Bocking Park in Eſſex, and ſur- 


miſed, That the Lands were parcel of the Poſſeſſions of the 
Aoꝛy of Chriſts Church in Canterbury; and that the ſaid Pz2io2 and 
is Þ2edeceſſo2s had held it diſcharged of Tithes Tempore diſſolu- 
tionis , AND pleaded the Statute of 31 Hen. 8. The Defendant * 
pleads, that the Pzio2 and his Pꝛedeceſſoꝛs did not hald them 
Diſcharged; and upon this, iſſue was joyned, and being tryed at 
Bat, it did appear upon the evidence, that the Pꝛioꝛ oꝛ his Pꝛe⸗ 
deceſſoꝛs, time out ofminde , cc. never paid Tithes. But no 
caufe was ſhewn by unity of Poſſeſſion, real Compoſition, oz 
other cauſe to ſhew it Diſcharged, Coke card it was no evidence; 
f02 it is a pꝛeſcription in non decimando. Curia contra: Fo2 a Spiritual 
Man may pꝛeſcribe in non decimando and by the Statute of 31 H. 8. 
he ſhall hold it diſcharged as the Pꝛioꝛ held it; and if he held it 
Diſcharged non referr by what means; fo? it ſhall be intended by 
7 means: And the Jury afterwards found fo2 the Plain 
iff. | | 


| | Tooley verſus Windham. | 


(43) Ab Foꝛ that there were controverſies between him and 
the Defendant , koꝛ the pꝛoſits of certain Lands, which the 

Father of the Defendant had taken in his life time; and that he 

had purchaled a Wait out of Chancery againſt the Oekendant, to 

the intent to exhibit a Bill againſt hun : Upon the return of the 

Watt , fo2 the ſaid pꝛoſits, the Defendant in conſideration he 

ſhould furceaſe his Suit, pꝛomiſed to him, That ifhe could p2ove 

that his Father had taken the p2ofits ; 02 had the poſſeſſion of the 

laid Land under the title of the Father of the Plaintiff; that he 

would pay him fo2 the pꝛofits of the ſaid Land; and laid in facto. 


that he had pꝛoved, that the Father of the Defendant had —_ 
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the p2ofits under the title of the Father of the Plaintiſt; and 
upon Non Aſſumpſit, it was found to2 the Plaintiff. Coke : This ts 
no conſideration ; fo2 the Suit in Chancery was unjuſt, and then 
the ſtaying of it is no good conſideration ;. and he ſheweth not 
how the Father of the Dekendant did hold it, viz. by Leaſe o2 o⸗ 
therwiſe, Curia: It is no conſideration; fo2 if the Father ot the 
Defendant did take the pꝛolits, it is not reaſon his ſon ſhould an- 
wer fo2them : And ſo the Suit in Chancery unuſtz and the ſfay- 
ing ok it no good conſideration ; but if the Suit had been fo? 
Evidences, oꝛ otherwile, the ſtaying ok it had been a good con- 
ſideration; but here it is toꝛ a perſonal Torr; fo2 which. neither the 
Executoꝛ oꝛ Heir are to anſwer, And Trin. 33 Eliz. it being moved 
again, all the Court held it no good conſiderattion; fo2 he din not 
alledge, he was Petr 02 Executo? , and ſo had no colour to charge 
him: And it it had veen lo alledged, yet no cauſe to charge him 
fo2 a perſonal Torr : And it was adjudged koꝛ the Defendant. 


15 f a 1 
Termino Michaelis, 32 & 33 Eliz. in Communi Banco. 


Humphry Smalwood, Richard Cole, and Th. Sale, againſt 
© the Biſhop of Coventry and Marſh, Intrat. 
Paſch. 32 Eliz. Rot. 2065. 


Ou Impedit bꝛought by the Plaintiffs as Ereciito2s of John 


Sale f02 the Archdeaconry of Derby, which was abated Trin. 


31 Eliz. Which Vide antea, fol. Trin. 31. Placito 4. and was now revived, 
And thee queſtions were now moved. I. The Plaintiffs did 
count of a O2ant of the next Avoidance made to their Teſtatoz, 
23 Eliz. by the now Biſhop the Defendant, and made their title by 
it : Ik this G2ant be a good H2ant within the Statute of 1 Eliz. 
And if it be not good; it it be void againſt the Biſhop himſelf, o2 
onely voidable by the Succefſo2 , and not by him that granted it. 
2. I the Executoꝛs may maintain an Action to? a diſturbance made 
to their Teſtatoꝛ by the equity of the Statute of 4 Edw. 3. which 
gibeth Action foꝛ goods taken in the time of the Teſtatoz. 3. The 
Biſhop Defendant pleads a Pꝛeſentment by him elt, as Patron 
and Oꝛdinary of Marſh, the other Defendant , and that he was 
inſtituted and inducted fo2fix moneths befo2e the Action bzought ; 
and ſo pleads Plenarty ; if this were a Plenarty within the Stae 
tute of Weſt. 2. And after Argument by the Serjeants, the Juffices 
reſolved f92 the Plaintiffs. Firſt , That this Gzant was good 
againſt the Bithop that granted it ; fo2 the Statute was not 
made foꝛ his benefit , but fo2 the denefit of his Succeſſoꝛ, that he 
ſhallnot be p2ejudiced by the Act ol his Succeſſo2 : But they held 
that a O2ant of the Procheine Avoidance is within the Statute of 
I Eliz. did his Succeſſoꝛ may avoid it. Secondly , That this 
Melon was within the equity of the Statute of 4 Edw. 3. fo2 it is a 
Chattel that ſhouldgo tothe Executoꝛ, if the diſturbance had not 
been; and foꝛ a —— 22 in their own time, they ſhall recover 
namages to the uſe of the Teſtatoꝛ; by the ſame reaſon fo? a di⸗ 
ſturbance in the time of their Teſtatoꝛ, they ſhall recover dama- 

eg, hy the equity of the Statute of 4 Ed. 3. Thirdly,They all held 

hat this is not a Plenarty within the Statute of Welt. 2. F021 -- 


0 


(1) 
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(3) 


(4) 


muſt be Ex Præſentatione, non ex Collatione; and the Ptaintiffs had 
Judgment, | 


Carter verſus Ringſtead, Hill. 32 Eliz. Rot. 120. 


Reſpaſs. Upon ſpecial Merdict the caſe was, J. Bury, 35 Hen, 8. 
T tas ſeiſed of divers Lands in Odyham, and of the Pannoꝛ of 
Stapely fi Odyham , an covenanted by Jndenture to ſuffer a Ne. 
caver of all his Lands of Odyham, and of the Manno: ot stapel, 
andof his Lands in W. and I. And that this Recovery ſhail be 
of all his Lands in Odyham, to the ule of himlelf and his wite 
fo? their lives, and after to divers other uſes; and fo2 the Bay; 

192 of Stapely in Odyham , that the Recovery ſhalt be tothe iſe of 
imſelf, and of the heirs of his body, and after to other uſes; 
he Recovery was ſuffered accoꝛdingly. Bury dieth, and his wife 
married Carter, and the queftton was, if the ſhall have all the 
Lands in Odyham, 02 all except the Manno? of Stapely. And per Cu- 
riam, he = de 885 in the Mannoꝛ of Stapely; fo2 although 
by the firft part of the Oeed, ſhe 18 to have all the Lands in Ody- 
ham, pet this being by wap of Declaration of his intent and 
meaning, it ſhall be expounded as a TUtll , of which every part 
thall ſtand together ik it may: And therefoze it being expꝛeſſy 
ſhewn, that the Mannoꝛz of $rapelyſhall be to other uſes , the Lam 
Hall expound it ſo, and ſhall not be carried to her by the firſt woꝛds 
in the Deed. And lo the opinion of the Court was againſt the 


Plaintiff. 6 Co. 648. 
Clavell verſus Mallory. 


82 querela, Upon a Statute Staple acknowledged by one 
mithin age; and it was much queſtioned, if the Suit might 
be in this Court, oz ought to be in Chancery, 16 Eliz. Dyer 322. 
And a 222 was ſhewn in 2 H. 5. that it lieth not here, but 
was to be in Chancery: But divers other pꝛeſidents were ſhewn, 
that Suits had been uͤpon a Statute Staple in this Court; and 
it was therefoze ruled, that it lieth here, fo2 the Chancery hath 
no moe Recodd of it, then this — fo2 the Statute dothre: 
main with the party, and the Pꝛeſidents in the Book of En. 
les are, that Suit had been here , and there is a Wait fo2 it in 
Regiſter ; and theretoꝛe they reſolved , that a Suit might be 

it inthis Court , and in the Queens Bench, as well as in 
Chancery. Another matter was moved, that in the Reco2d the 
fnſpecionof the Infant is not mentioned, and he is now of full 
age ; ſo he cannot be inſpected. But the Pꝛothonotaries ſaid, 
that the entry is 2 — in propria perſona, and 0b b an In⸗ 
ſpection, and the Court would adviſe of the p2oof of his age 
and ſo is their common courle ; and accozdingly a p2eſident was 
ſhewn, Trin. 2 Eliz. Rot. 194. Blit the Court ſeemed to doubt ofit, 


and would adviſe. 


Rook verſus Wilmot. 


Ebr upon a Recovery of Damages in the Exchequer; the 
Defendant pleaded, that a Fieri facias iſſued out of the Ex- 
chequer to levy the damages; and upon it he paid the 1 
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the Sheriff was diſcharged of his Office befoze the return ok the 
Gitt, "but the new Sheriſt returned that he receit ſuch a Writ io 
indoꝛled, viz. fieri feci de bonis, &c. the ſtim demanded (but the mo- 
ney was not bꝛought into Court) and upon this the Plaitiff did 
demurk. And it was adjudged kozthe Defendant, that the Plain- 
tiff ſhould be barred; fo2 he having once paid the money, it is not 
reaſon he ſhould be compelled to pay it again; and the larntiff 
is put to his remedy againſt the ancient Sheriff, it he will. v. poſtea, 
Tr. 33 Eliz. 
John Fabian verſus Winſton. Trin. 31 Eliz. Rot. 
-TReſpaſs fo2 Land in Usbridge; the queſtion was upon the avoi⸗ 
ding ofa Leale upon condition foꝛ nat payment of the Rent ; 
the condition was that if he doth not pay the Bent at the Feaſts; 
in which, cc. 92 within twenty dayes after, that then, cc. and 
upon a ſpecial traverle the Jſſue was, i the Þſatntiff by Edm, Bedle 
demanded Seven pound and ten ſhillings of Rent due to him 
fo2 half a year, the Twentieth day after the Feaſt, by the ſpace of 
half an hour befoze the ſunſet; and upon a ſpecial ver dig it was 
found that the ſaid Ed. Bedle petiic ſeven pound and ten gs 
pro redditu dimidii Anni, Anglice f02 half a years Rent, prafacio J. Fabian 
tunc debit pro tenementis prædictis, and there remained demanding the 
Rent by the ſpace of a quarter of an hour, & non plus betoꝛe the 
dun ſet, canquam ad, and after the ſun ſet ; and that no other 
Reut was due but the half years Rent due at the Feaſt of the 
Anguotiation be oe; and the queſtion was, i this verdic was found 
fo2 the Plaintiff o2 Defendant. And all the Court held, as foꝛ the 
time, atthough it was not found to be halt an hour, but a quarter 
of anhour, yet it was a good demand; fo2 being demanded weil 
enough tor the time, it is not material although it be not pꝛeciſely 
acco2ding to the traverſe; but they all held this demand of the 
Rent (then due) is not good; fo2 he ought mectiely toſhewupon 
is demand what Rent he demands fo2 if it were due ive years 
efo2e, it was then due; and therekoꝛe he ought pee to ſhem 
what Rent, and foꝛ what time he demanded it; and altho h the 
Jury found that no other Rent was due, yet it is not material, 
le the requeſt muſt be certain; and it was adjudged fo2 the De: 
endant. 


Giles Longe verſus Heminge, Tr. 30. Rot. 2024. 


ure impedit, fo2 diſturbing him to preſent to the Church of 
Q Fromebellett, and Declareth of an Advowſon appendant to 
the £Yanno? of Fromebellett, by a Feoftment of the DYanno? by Tho. 
Long; the Defendant made title to it, and traverſeth, Abſque hoc, 
that Tho. Long enkeoffed him of the Wanno2, with the Advowſon 
appendant ; and the Jury found a ſpecial verdict, That the ſatd 
Tho. Long was [etſed in Fee of a Capital Meſſuage and Demeſne 
Land in Fromebellett, and of the ſervices of Fealty, and one pen⸗ 
ny Rent, by the hand of William Coyte, who was ſeiſed of certain 
Lands in Fee in Fr. and held them by the ſaid ſervices of the ſaid 
J. L, and that the (aid Capital Meſſuage, Lands, and ſervices 
were known by the name of the Manno of Fr. and that the ſald 
Advowſon had been always _ to the ſaid Tenements 


five 
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. | five manerio de Fr. ànd that 7 Eliz. the ſaid Tho. L. by parol without 
1 Deed gave the ſaid Meſſuage, and all the ſaid Tenements with 

the Advowſon to the Plaintiff, and made livery accoꝛdingly, and 
afterward, 17 Eliz. the ſaid Tho. IL. granted the Advowſon ro the 
Defendant,and that 25 Eliz. Will. Coyte the Tenant did atturn to 
the Feoftment ; and upon all this matter they pꝛayed the dif: 
cretion of the Court; and the Court reſolved fo2 the Plaintiff, 
foꝛ they all agreed it was a good manno?, though all the Tenants 
biit one are diſmembzed from it; and when the Atturnmelt came 
de had then the entire Mannoꝛ; and they laid that an Advowſon 
15 pꝛoperly appei:dant to the demeſnes ; and not to the ſervices; 
and by the livery of the demeſnes, the Advowſon pallod, and hay 
paſſed, although there had been no Atturnment; and it was ad: 
judged fo2 the Plaintiff. | 


Biſhop verſus Harecourt, Trin. 32. rot. 511. 


(6) * And declared that in conſideration ok, #c,. the De: 
fendant did aſſume ad deliberandum quandam Indenturam ante finem 
Termini Sanctæ I rinitatis tum proxim' ſequent, und the pꝛomiſe was, 
5 Iunii. the Plaintiſf alledgeth that J rinity Terme incepit 7. die Jurii, 
& finivit 26 die Juni; anD thut he had not delivered, cc. upon non Aſ- 
ſumpfit it was found fo2 the Plaintiff. And it was moved in arreſt 
ok Judgement, that the Court ex officio fs to take notice of the 
beginning of the Terme, and that was the EſfoineDay which was 
3 Junii, and then the Indenture was not to be delivered till Triniy 
Term was a Twelvemonth; and of that opimon was Anderſon; 
fo2 the Eſſoin day is the firſt day of the Terme, and ſo taken in alt 
Pleas and Returns; the Three other Juſtices contra, fo? the 
Plaintiffhad expꝛeſly alledged, that the Term began the 7. Juni, 
and the Defendant had not denied it; and the Court ex officio; 
are not to ſearch the Rolls of the Court, #c. but admitting they 
ought ſo to da, and although in Law the Eſſoine day is the firſt day 
of the Term, and TUrits may be returned then, yet in Common 
ſpeech that is the firſt day when the Court ſits : and Anderſony 
gainſt his own opinion gave Judgment fo2 the Plaintiff, 
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William Parſons, alias Frowde, verſus Chriſtopher 
Parſons alias Frowde, Int. Tr. 32 Eliz. Rot. 


ga Ebt upon an Obligation of Five hundzed pound, the 
5 Condition was to ſtand to an Arbitrement. The 

2 Arbitratoꝛs amongſt other Articles did arbitrate 
that the Defendant ſhould enjoy a Douſe called 


: years during the Terme, paying to the Plainti 
yearly twenty thillings ; and ©2 not payment of this twenty ſhil⸗ 
lings Action was bzought, the Defendant pleaded payment, and 
iſſue joined and found againſt him; and it was alledged in Arreſt 
of Judgment that this was a condition annexed to the award, and 


by not payment of it his Eſtate ſhould ceaſe ; and not ſuch part 


of the award, that fo2 the not payment of ft Debt ſhould be upon 
the Obligation. But the Court held clearly that this was part 
of the award, and fo2 not payment of it Debt might be bzought 

on the Obligation; and \o was the intent of the Arbitratoꝛs. 
nother exception was, that the replication was & prædictus Williel- 


mus Parſons, and ſaith not alias Frowde,ſo part of his name is omitted, 


and he is not intended the ſame perſon that was named befoze. 
But the Court held it notmatertall, foz it being & pradictus Williel- 
mus; that which cometh afterwards is not material; and it can- 
not be intended another perſon; and if it be, it ſhall beamended ; 


and it was adjudged fo? the 1 laintiff. Nota, Mich. 18 & 19 Eliz. inter 


Treſſam & Robins accoꝛdingly adjudged toꝛ the firſt point. 


Robert Limmer yerſus William Every. 


F. The Erro2 affigned was, that the ſaid w. E. had bought 
+ Debt upon an obligation by the name of W. E. Admimiſtra⸗ 
toꝛ, bonorum & cattallor. A. E. durante minore ætate of J. E. Executo of 
the laid A. E. Executoꝛ of R. Every, and demands a Debt upon an 

| EC 2 Dbligation 


(1) 


Al Bennets houſe, of which the Plaintiff was Leſſee 8 


(2) 
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(40 


- 


to the pleading it was well enough; foꝛ if One thouſand 


Obligation ot Twenty nine pound made to the ſald R. E. the firſt 


'Teſtato2, whereas he could not bung an Action by this name, 


but as Adminiſtrato? of R. E. But it was ſaid that Adminiſtrati⸗ 
on of the goods of R. E. being committed to him by this name, 
Omnium bonorum, & c. A. E. it map well be committed to him by this 
name; eſpecially when A. E. did not die inteſtate, but made an 
Executsz. 10 Ed. 4. 1. that by the grant of Adminiſtration of the 
goods 9 eat enn Admintſtration is by it granted ok all the 
goods of thefirit Teftatoz. x H.8.7. Curia contra, C{earl[y,f92 by this 
Adminiſtration committed he hath no Autho2tty to meddle with 
the goods of the firſt Teitato2; and foꝛ this cauſe the Judgment 
was-reverſed, | 


Minge verſus Earle, Paſch. 32. Rot. 208 vel 408. 


Ebt upon an Obligation; the condition was, that whereas 
| the Defendant had ſold certain Woods to the Plaintif, 
growing upon certain Land calied Spalding in Peaſemarch in the 
County of Suſſex, if the Plaintiff may enzoy it, #c. and if the 
ground whereupon the Mood ſtandeth be four miles fron Rie, 
that then, ec. the Defendant pleaded that the Plaintiffmay enjoy 
it, and this Land by the neereſt and ulual high way fo2 carrtages 
is four thouſand 5 reckoning five foot to every pace, from 


Rie, Upon which Plea the Plaintiff demurred. Cooper Serjeant 
argued that the Plea was not good, fo2 he doth not anſwer to 
the condition, which is four miles, allo fo2 the miles it is men: 
tioned in divers Statutes, 2 H. 4. 23. 1Eliz. 15. 23 Eliz. 5. but in 
Statutes it Hall be taken acco2ding to the intention of them, 
and this is accozding to the uſua wayes, and not as a Bir 
92 Arrow map flie ; but in Bonds no ſuch intent appeareth, 
and theretoze it thall be accoꝛding tothe account of the Country, 
and common reputation; and he anſwereth not to the miles, biit 
to the Paces. Towle contra. Cle have pleaded 10, becauſe we 
will not put it upon the Country, but upon the Law; to2 it is 
PANE to put it upon the Country whenit is a doubt how it ſhall 

e conſtrued. Gawdy and Wray concei ved, that to the exceptions 


make a mile, it is good, which tant amount that it is four miles; 
but theoubtis, hom the miles Mall be conttrued, fo: Wray ſaid; 
in the Cale of Cambridge, it was held that a mile ſhall be certain, 
ow 7 1 by the moſt neer way, and ſhall not be tanken as a 


Foſter & Wilſon verſur Mapes, Trin. 32 Eliz. 
1 


C upon an Indenture the defendant pleads non eſt factum, 
and the Jury found that this Deed Indented was made be- 
tween the plaintiff and the defendant, and that the defendant 
did \eale his part, and delivered to the Plaintiſfs, but rhey did 
not deliver their part, cc. and it, cc. And the Court without ar- 
ment held clearly, that it was a good Deed to charge the 
efendant, And Fenner fald it hath been adjudged, that fn — 
rs 


* 
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argatns and ſells his Land by Indenture, and the Bargains? 
_ deliver his part of the ſaid Indenture, and the other never 
delivereth his Counterpart, vet it is good ; und fo2 this pouit 
they reivived to give Judgment foz the Plainfift. . But after- 
ward Hobart moved an arreu of Judgment, that a ſuſticient bꝛeach 
was not aſligned; fo2the Covenant is, that whereas he -hadiet 
to the Platntiffs the Parſonage of B. that he would (ave them 
harmleis, concerning it, againſt X. Blunt; and they alledge that 
N. B. entred upon them, and put them uut; and that he was Par⸗ 
lon at the time ot the entry, which is not ſuitciently alledged, (02 
it is not averred that the entry of M. B. was lawtill, and it his 
entry was not lawfuil, it is no bꝛeach of Covenant, fo2 it is in- 
tended of a lawful interruption. Curia contra, fo2 when the Evve- 
nant is to ſave them harmleſs againſt a perſon certain, he light to 
defend him againſt the entry of that perſon, be it by droit or core. 
koꝛ he is damnified if he be diſturbed, though by wzong, as 2 Ed.. 
18, but if the Covenant Had been to ſave him harmlefs agamil 
all perſons, there it thall be taken fo2 a lawful entry o2 eviction ; 
and the wozds co ſave harmleſs amounts to mo2e then a Watran- 
ty, fo2 that is toꝛ lawtiul titles; but here it is to be intended that 
M. B. had good title, to2 it is alledged that he is parſon, and this 
is of the Kecto2y ; and that he entred and let it; by wich it 
gall be * he had Intereſt; and it was adjudged fo2 the : 
Plaintiſfs. N 


Truſſells Caſe. 


{JE was removed out of London by habeas corpus; and it was (5 
returned upon the Tirit, that he was vetained there to2 one 
Excution, and foz- divers other Actions at the ſiut ot 2 
perſons, and it was moved to the Court that he ſhauid be dil. 
charged of all the Actions, and ol the Execution, foꝛ he is a pertan 
aͤttalnted ok Felony, and had neither Lands o2 goods to ſatisde 
them, and his Body is not his own, but at the Queens picafure ; 
and all the Juſtices held that as to the Adions he ſhuuld be dil⸗ 
charged, fo2 a perſon attainted ſhall not be put to anſwer, noꝛ ſhall 
be put in Execution, and ſo are all the Books; but they ſaid they 
had ſpoken with the Juſttces of the Common Bench, and Barons 
of the Exchenuer, who in both Courts had adjudged the contravy, 
and upoR the very matter in Law, and not upon the toꝛm of pleay- 
ing, but they would ilcharge their conſciences as they had ; {82 
they found no book 1 —.— Heir opinion, wherefoze they all reſoi⸗ 
ved he ſhould be diſcharged ofathe Actions, but fo2 the Execution 
they would adviſe, fo2 then D the party ſhould lle 
it toꝛ ever. But Egerton Sollitito2:who moved it, un, whenhe 
1s let at liberty by the da of the Court, this doth not diſcharge 
him of the Execution fo2 ever and ſo it had been taken in this 
Court. Andakterwards, paſch. 33 Eliz. ft was moved Again, —— 
he being attainted of Felony was let go at large, but not pardo⸗ 
ned of the Felony, and being at large was aͤrteſted at the ſuit of 
Ognell, by a Writ of Execution upoy ehe out of Chancery; 
and afterwards he removed himſelf Y A. habeas corpus into the 
Queens Bench, and removed the Recoꝛd of ls attainder, and 
bꝛaught a fre facias againſt Ognell, compꝛehending all this matter, 
OOpnel! 
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(6) 


(7) 


(8) 


(9) 


Ognel appeareD, and proteſtando he was not the ſame perſon wha 
was attainted;toz Plea ſaid that he was at large, and out of pꝛilon 
when he was arreſted upon the Wrtt of Execution ;and upon this 
it was demurred ; and afterwards Ir. 33. they all reſoived that he 
ſhall be diſcharged ofthe Execution, upon the Statute ; fo2 being a 

erſon attainted of Felony,the Queen hath Intereſt in his body, 

o he cannot be taken in Execution foꝛ Debt, wherefoze they did 
diſcharge him of it. 6 


Andrews Caſe of Grayes Inn. 


and Fenner Juſtices were of opinion, that upon a Leaſe 
fo2 years by Indenture, by demiſit, & ad firmam tradidit, that 
a Covenant lieth againſt the Leflo2 it he enters; but if a ſtranger 
enters, it lieth not without an expzeſs warranty; foz if in a Co- 
venant againſt the Leſloz, upon theſe woꝛds he ſhall recover the 
Term it telt, 32 H.6. 32. gEliz. Dyer 258, | 


Auſtin verſus White. 


„ fo2 theſe c Aoꝛds, Thou wert laid of the French Pox, adjudged 
LA. Atttonable. And Fenner ſaid it was adjudged in this Court, 
that fo2 theſe woꝛds, Thou wert laid of the Pox, Action did lye, fo2 it 


. Cannot be intended but of the trench Pox. 


Peake verſus Pollard. 


AE tion f02 theſe woꝛds, Thou art a mutinous and ſeditious man, and didit 
£ A. procure the Queens Subjects to ſedition, Gawdy, the woꝛds are not 
Actionable, fo2 it is not faid, he moved them to ſedition again 
the Queen; and to this opinion the other Juſtices did incline, but 
this was onely upon motion. | 


a 


Lacy yerſus Reynolds. 


— fo2. wozds, which were, He is as very a Thief as any is in War- 
wick Gaol, and avers that J. S. was then a Pꝛiſoner in War- 
wick Gaol , condemned fo2 hozſe-ſtealing, and it was clearly 
held that fo? theſe wozds Action did lie, with this averment, 
but not otherwiſe ; but after verdict this matter was aljedged 
in Arreſt of Judgement, that the Defendant did pſead in 
Barr, quod quidam ignotus came to Warwick, and there cut the 
purſe of J. N. and the Plaintiff ſciens this, him did receive and 
comfo2t, and by reaſon of it, ſpoke the woꝛds; the Plaintiffre: 

lied de injuria ſua propria, und upon this Iſſue was joyned, and 
(ound fo? the Plaintiff. And it was alledged that the Jſſue is ill 
joyned, fo2 this matter doth not pꝛove the Plaintiff a Thief, 
although it doth pzove him a Felon; andſo held the Court that 
the 7ſitie was not well joyned, but they conceived that in as mtich 
as he had by thts confefſed the wozds , although the Iſſue is 
mis⸗joyned, anda mil trial, yet this is as void, and the co 
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hall give Judgment upon his confeſſion ; and the Plaintiff ſhall 
— babe his damages taxed by the Court, but ſhall have a new 
(Writ to enquire of damages; and it was {0 adjudged, „22 Bd. 4. 


46. 


Damport verſas Thatcher, v. antea, Mich. 3 1 & 32 pl. 6. 
Int. Mich. 32 & 33 Eliz. rot. 519. 


Rror of a Judgment given in the Common Bench. I. Erroz, 
becauſe,as it appeareth befoze,the Becoꝛd between them was 
removed into the Queens Bench by a TUrit of Erroꝛ; and then 
the Judgment in the ſcire facias was reverled as to the ſureties, 
and no Judgment was given againſt the Plaintiff, whereupon 


the Plaintitt went into the Common Bench, and ſhewed this 


matter to the Court, aud pꝛayed his Judgment might beentred, 
und lo it was, and Judgment given, and entred upon Reco 
which there remains, and this matter was aſligned fo2 Erroz; 
fo? they had no Authoꝛity to give Judgement; toz the Recoꝛd 
was removed from thence, betoze the Writ ok Erro2 bzought, 
ſo they had no Recoꝛd befoze them to give Judgment. Gawdy, 
the Writ of Erro2 was to remove the Keco2D, ſi judicium inde 


redditum fit; ſo when no Judgement was given, the Kecozd was 


not removed, but alwayes remains with them, ſo that notwith⸗ 
ſtanding they might give Judgment uponit, 9H. 6. 4. 4 Eliz. Dy. 
206. ahd by thts tecond wiit of Erroꝛ bzought, it is affirmed that 
the firſt Kecozd doth remain with them; and of this opinion 
were the other Juſtices. 2. Er202, fo2 that the wzit was bought 
againſt an Adminiſtratoꝛ, and ſaith not that the inteſtate obiic 
inteſtatus; ſed non allocatur, f {0 is the uſual foꝛm, 9 H. 5.6. 3. Be- 
cauſe it appeareth there was no habeas corpus 92 deſtringas, whereas 
the tryal was by verdia, fo2 this was certified upon a CAlrtt of 
certiorari AWArDED 2 ** it was held that this is aided by the Sta- 
tute of Jeofails, 18 Elz. that after ver dict Judgment ſhall not 
be reverſed fo2 want of a CArit oꝛiginal oz judicial; but they all 
held if there never was a habeas corpus 92 diſtringas awarded, this thall 
not be atded by the Statute ; fo2 then they had no Alithoztty ta 
take the Jury; and they could not know if they were the Jurozs 
returned upon the firſt Writ, but it ſhall be here intended there 
were ſuch Trits, 02 the Jury was taken; and it cannot be in. 
tended that they would oz could call them without-ſuch aTUrit ; 
and upon this pꝛeſumption it ſhall be intended there were 
un but that they are embeſiled ; and this is directly aided 
by the Statute; andthe Judgment was affirmed; but the Judg- 
ment in the ſcire facias ſtood reverſed as befo2e. F 


Crews 
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(14) 
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Crews verſus Bayles, Tr. 32. Rot. 1 49. 


ror to reverſe an Dutlary after Judgment in a Bill of pj: 

viledg ; and becauſe no pꝛoceſs of Oütlary was awardable, 
fo? capias did not lit in the Oꝛiginal, it was held a manifeſt Errsz, 
and the Dutlary reverſed. 


Meade verſus Cheyney. 


1 Plaintiff recovered againſt the Defendant as Exetuto⸗ of 
Skipwith ; und upon a fieri. facias a devaſtavir was returned, and 


upon this he p2ayed an Elegit,& habuit de terris executoris. 
Wickham Biſhop of Lincoln, againſt Cooper. 


Rohibition fo2 ſuing fo2 Tithes, and made ſuggeſtion that he 
P and all his P2edeceſſo2s, tc. were ſeiſed of the Mannoz of 
which the Tithes were demanded, Diſcharged. of Tithes during 
the time that it was in their poſſeſſion; and ſhewed that in the 
time of Ed.s. this Mannoꝛ was conveyed to the Duke of Somerſet, 
and was afterwards regranted and came to the Biſhopꝛick a- 
gain, And Fleming moved fo2 a conſultation ; fo2 tt was a pe- 
icription in non decimando, which cannot be; and upon his own 
chewing the pꝛelcription was interrupted, and cannot be revived, 
Curia contra; fo2 the pꝛeſcription fo2 a ſpiritual perſon is good; 
and the Biſhops of Canterbury and Wincheſter uſe to pzeſcribe ſo; 
and the pꝛelcription is not determined when it came to the Bi⸗ 
ſhopꝛick again; fo2 tithe is not a thing iſſuing out of Land; and 
unity of 8 doth not extina> them, no2 a Releaſe of all the 
right to the Land. 8 


x Harvy verſus Thomas, Int. Mich 31 & 32 Rot. 414. 


"TY: Cale was; Harriſon aid his wife ſold the Land of the fene 
L by deed indented, but it was not enrolled within the ſir 
months. and afterwards the Baron alone makes a Leaſe by parol, 
and then the Baron and Feme fevy a Fine to the Bargainee, and 
die; the queſtion was, if the Conuſee of a Fine ſhali avoid this 
Leaſe. And it was adjudged he ſhould ; fo2 being made by the 
Baron Onely, it was void againſt the Feme, and ſſo acceptance 
csuld make it good; and as itthall be void tothe feme, fo to the 
Conufee , fo of a Rent charge granted-bythe Baron, o2 aRKecop 
nifance by him. And ſo it was reſolved in the . od Muntjoys Cale, 
24 Eliz, that the Recogniſance of the Baron ſhall not bind the Co- 
nuſee of a Fine, and the Conuſee is in by the Feme, and the Baron 
joyneth onely foꝛ conkoꝛmity. V. 2. C. 77. b. 


Green verſus Edwards, Tr. 32. Rot. 1832. 


pe Caſe upon Demurrer was, Land was let to 7.5. fo2 ninety 
years if he liveth ſolong : and ik he dieth within the Terme, 
that then his wife ſhall have it, durante toto reſiduo teumini pn 
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7.5. dieth within the term, the queſtion was if his CTlite thall have 
it during the relidue of the term; and P. 33 Eliz. it was t elolved by 
all the Juſtices, that ſhe ſhall not; foꝛ the term was wholly deter⸗ 
mined, and the limitation to her was vold; koꝛ as a remainder tt 
cannot inure, foꝛ a remainder muit be created with the particular 
eſtate, and is to be limited toꝛ a certain eſtate, viz. to2 pears, like, 
in Fee, æc.and here no certain eſtate is limited to her; to: alti,ough 
it is limited to her during the relidue of the term, and ſo ſhall ve 
intended a Leate foꝛ years; yet tozafmuch as every Leaſe toꝛ years 
is to have a certain commencement and ending; here it is üncer⸗ 
tain it ſhe ſhall ever have it, foꝛ J. S may out- live the ninety years, 
and therekoꝛe a Termoꝛ cannot grant his term after his death ; 
and {0 the remainder here is void. But Anderſon laid , it the wife 
had been party to the Oeed , this peradventure might have bee 
good toher, not by way of remainder , but by immediate grant: 
and demile toꝛ ſa many years which ſhould be to come; and durante 
rermino , ſhall not be taken fo2 the intereſt but to2 the time, which 
walmſly and Windham did exp2etly deny, fo2 they held it is ar firit 
void foꝛ the incertainty when it thall commence, oꝛ whether it ſhall 
commence ; and it was adjudged that the wife took nothing; 
V. 1. Co. 155. | 


pn) 


Vautry verſus Aplen. 


E Eplevin: Defendant juſfifies as ſervant to J. S. as in his Free- 
hold, the Plaintiff conveyeth by a Leaſe fo2 years, from the 
Queen by her Letters Patents, but laith not Curiæ hic prolat. and tra- 
verleth the Freehold ot J. S. and upon this the Defendant demur⸗ 
reth generally, foꝛ want of theſe woꝛds, Curiæ hic prolat. and doth not 
ſhew it foꝛ Cauſe; and it it were matter ot ſubſtance o2 of fozm, and 
ſo amendable by the Statute of 27 Eliz. was well debated. And Pe- 
ram and Walmſly at firſt conccived that it was matter of ſubſtance ; 
koꝛ by this manner ofpleading, the Defendant loſt the advantage 


to demand Oyer ot the patents, fo2 without ſaping (hic in curia profac.) 


he cannot demand Oyer; and ik there be variance between them and 
the pleading, he may pꝛay that they be entred in hæc verba, of which 
now he hath loſt the ayvantage ; but afterwards p. 33 Eliz. it was 
geld by all the Juſtices (except Walmſly) that it was but matter of 
(02M and not much material, fo2 it was but an inducement to the 
travers and lo not traverfable, and it maybe amended: and they 
laid, ik the Defendant maketh no defence,and that there wants an 
averment to the Plea, theſe may be amended, and ſhall be inſer- 
ted, fo? the truth of the matter appeareth, and in this caſe the 
Letters Patents are not iſſuable: but periam ſad, if ſuch Plea 
had been in an Avowpy when it was iſſuable, it ſhouldbe otherwiſe; 
and it was adjudged ascoꝛdingly foꝛ the Plaintiff. - 


Richmond verſys Butcher, Hill. 33. rot. 315. 


12 Upon demurrer the cafe was; John Colvell was leiſed 
in Fee, andlet the Land foꝛ twenty one years rendzing twenty 


ſhillings Rent during the term, to him his Executoꝛs and Allig- 


nees , and dieth, the Defendant as ſervant to his heir fo2 Rent 
behinde after the death of the Leſfo2, Diffraineth, and after argu⸗ 
ment it was adjudged that the Jer _ not have the Kent , den it 
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being reſerved to the Leſſo2,his Erecuto2s and Aſſigns, and the 
heir veing none or them, he cannot have it, 27 H. 8. 15. 21H. 7.25. 
10 Ed. 4. 18. 11 Ed. 3. 86. Nota, they relied upon a book fhewn to them 
in writing in 12 Ed. a. where it was ſo adjudged. 


Foſter verſus Fountain. 


JeRione firmz : Jt was held upon evidence by the Court, that if 
E a Fine be levied, and an Juventure to lead the uſe ot it, be 
ſealed and delivered afterwards , this 15 not ſuffictent to lead the 
uſe of the Fine, except tt be averred and pꝛoved that the Tonuſoz 
intended befoze the Fine levied, to le vy it to this uſe: Quzre. 


Bind verſus Plain. 


* ung counts that whereas he recovered againſt the 
1 TUard in the Queens Court in Southwarke, held vefo2e the 
Steward of the Yayo? of London, twelve pound, and had a fierifacia 
to the Bailiff there to make execution of the goods ot the ſatd Tho. 
mas Ward which were in his hands: and whereas the Baily wa 
ready to do erecution of the tatd goods, the Defendant did aſſume 
to the Plaintiff , in conſideration that he 11 of September delivered 
to him the ſaid goods, that he would within fourteen dayes after 
Michaelmas pap to him twenty Marks, oꝛ otherwiſe-deliverto him 
the laid goods again, it in the mean time no other made title to 
them, and pꝛoved them tobe his goods; and averred that none 
made title to them between the 11 of Sept and fourteen days after 
Mich. the Defendant pleads non aſſumpſic, the Jury find the reco: 
very and the aſſumpſit, but find further that the ſaid T. W. long 
time befoze the recovery had ſold the goods to R. W. but with 
this p2oviſo,that he ſhall have the poſſeſltonof them fo four years, 
which are not yet expired; and if he then pay ſuch aſum of mom, 
the ſale ſhould be void , and that R. W. made title to them by 
foꝛce ot᷑ this ſale, Et ſi, &c. Cooper Serjeant alledged that the De: 
claration was not good. 1, Becauſe it was nor ſhewn by what 
title the Court of 5. was held, 2. That the Baily was ready to 
make execution, but ſheweth not where the goods were; but 
theſe exceptions were over-ruled not to be matertal, fo2 they are 
but the inducement and convepance to the Action. 3. There was 
neither time noꝛ place of requeſt alledged , but onely ſæpius requiſi 
tus; ſed non allocatur; fo2 it is to be paid at a day certain, and no 
requeſt needfull ; otherwiſe , if requeſt ought to have been made. 
5 That upon the matter found judgement ought ta be f2 the 
ekendant, fo21t is found the Plaintiff had onely a ſpectal pay 
perty, and the vendee the general p2operty . and ſo no cauſe of the 
redeſivery , and ſo no cauſe of the conſideration, and it is tound 
the Uendee had title; ſo it is ſufficiently pzoved a ſtranger had 
title; but Paſ. 33 Eliz. the Court reſolved fo2 the Plaintiff, fo2 they 
held that the Plaintiff having poſſeſſion of the goods quomodocun- 
que he came to them, he is chargable to Th. W. fo2 them, although 
he hath but a ſpecial pꝛoperty, and he may maintain an Aion to? 
them; ſo his delivery ot the goods is a ſufficient conſideration fo: 
by this the Defendant had the benefit of the uſe of them, and the 
laintiſt hath loſs, fo2 he is chargeable to the Action of T. W. and 
eſpecially the conſideration is good, being only fo2 the * 
8 of 
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of them, 92 pay ſuch a ſum. And although he recited that he had 
theſe goods liable to the execution, which is not true, to? r. W. 
having onely a ſpecial pzoperty , they are not lyable tothis Debt, 
pet this is but a naked and void reciral , and alt the ſubſtance of 
the Declaration is upon the delivery of them; and this being 
found , it was a good Aﬀtumplit , and it was adjudged fo? the 
J9latntiff, Erro2 bꝛought and judgement affirmed , Patch, 35. placito 


16. B. R. 
Mulgrave ⁊eVſus Ogden: 


Ction ſur trover of twenty barrels of Butter , and counts that 
A he tam negligenter cuſtodivit , that: they became of little value, 
and upon this it was demurred , and held by all the Juſtices, that 
no Action upon the Caſe lieth in this caſe ; to2 no law compelleth 
him that finds a thing to keep it fately; as it a man finds a gar- 
ment, and ſuffers it to be moatheaten; oꝛ if one finde ahozſe, and 
giveth it no ſuſtenance; but ifa man find a thing and uſeth it, he is 


anſwerable,fo2 it is converſion; ſo it he of purpoſe miluſeth it; as 


if one finds paper and puts it into the water, cc. but fo2 negligent 
keeping na law puniſheth him, Et adjournatur. 


Agnes Jennings verſus Gower. 


Ebt as Executrix: The caſe was, the Teſtato2 of the Platn- 

tiff devileth a term to J. Watts, and Deviſeth that if Agnes his 

wife ſuffers the Oeviſee to enjoy it thꝛee years, that the ſhail have 
all his goods as Executrix;,.but if ſhe doth diſturbhim , then he 
makes G. J. his ſon his Eretuto2 and dieth; Agnes as Erecutrir 
bzings the Action within thzee years, Anderſon at firſt concei ved 
that the Action could not be bzought” within the thꝛee years, fo2 
this is a condition pꝛecedent, ſo that untill the pertozmance of it, 
e ſhall not be Executrix ; but the other Juſtices held ſhe was 
recutrir p2eſently; fo2 although in grants, eſtates ſhall not be till 
the condition p2ecedent be perfo2med , yet it is otherwiſe ina 
Mill, fo2 a Til ſhall be guided by the intent of the party; and 


- this ſhall not be conſtrued as acondition pꝛecedent, dit as a con. 


dition to abudge her power to be Executrix if the perfozm it not; 
fo2 ſo by Periam the intent appeareth here by the woꝛds ſubſequent, 
viz, if ſhe diſturbe, that then G. J. to be Executoʒ, which doth pꝛove 
that in the mean time he intended ſhe ſhould be Executrix, and ak⸗ 
terwards p. 33 Eliz. it was adjudged fo2 the Plaintiff that ſhe was 
Exęcutrix untill the diſturbed, and that the plea ofthe Defendant, 
viz: that ſhe had made diſturbance,was not good, without alledg- 
ing in particular how ſhe diſturbed, 4 


Smy verſus June & Alios. 


EG firmz : The Caſe upon ſpectal Uerdict was , Sir Tho. 
Cotton was ſeiſed ofthe Land in queſtion in Fee, and conveyeth 
it to the uſe of himſelt᷑ foꝛ lite, remainder to Cheyny Cotton his eldeſt 
ſon intail, remainder to William his ſecond ſon , & primogenito filio 
prædicti Willielmi & hæredibus maſculis dict primogeniti filii-di& Will. & pro 
defectu talis exitus, remanere inde hæredibus maſculis dict. Willielmi ; and of 
Dir Tho, Cotton, With divers mn. "was Cheyny Cotton Ai 
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|; fue ; and af ter William the ſecond ſon hadiliue, W.his eld. 
— gh goeth beyond ſea; Sir Th. C. 29Eliz. le vieth a fine of 
this Land, which was to the uſe of himlelt ko lite, and alter to 
the uſe of Ro. Cotton his third ſon intaile , with divers remainders 
over; and afterwatds 21 Eliz. William the ſecond ſon dieth beyony 
ſea, will. his ſon and heir being then and now within age; Sir Tho. 
Cotton Dieth 27 Eliz. & 3 1 Eliz, W. enters being within age, and letg 
it to the Defendant, reſerving no Rent, but at will onely; Robert 
Cotton enters and lets it to the Plaintiff , upon which the Oeken⸗ 
dants re-enter, & fi, &. And it was argued by Drew and Glanyile 
Serjeants fo2 the Defendants, and by Beaumont and Hamon foꝛ the 
Plaintiff, I. Matter, if W. the ſecond ſon had aneſtate tail by the 
limitation to him and his firſt ſon, and tothe heirs males of the 
body of his firſt ſon , fo2 he then had no ſon; ſo it is void to the 
firſt ſon, ik it ſhall veſt in W. by the intent ok the Oonoꝛ. 2. Ad. 
mit he hath not an eſtate tail by this limitatton (as it was akter a. 
reed by all the Juſtices that he had not) it by the remainder after 
Jimited to the heirs males of the body of W. and of Sir Th. C they 
have joynt o2 ſeveral eſtates tail; and as to that, it was clearly 
agreed that they have ſeveral eſtates tail and nat joynt , ſo that 
clearly the Fine of Sir T. was good to bar W. of onemoiety, fo 
be was Tenant in tail of it. 3. Matter upon the Statute af 
4 H. 7. if the Fine being levied W. the ſon being beyond ſea, tf his 
heir ſhall haue five pears afterhis death; fo2 the Statute is, he 
thall have frve years after his return; and in this caſe he never 
returns, and ſo is out of the woꝛds, and the pꝛoviſo ſhall not be 
taken by equity. But all the Juſtices to this reſolved to the con. 
trary, — the intent of the Statute hall be obſerved; as the Sta: 
tute ſpeaks, that an infant ſhall make his claim within five years 
after his age, yet if he claimeth within his age, it is good, yet 
it is out of the woꝛds. 4. Matter, if Tenant koꝛ lite ledy a Fine, 
and he in the reverſion oꝛ remainder doth not make his claim with: 
in five years after the Fine levied , after the Tenant fo? life 
Dieth , if he ſhall have new five years afterhis death. And all the 
Juſtices held he ſhould, fo2 this is as another title accrued to him, 
and it may be he had no conuſans of the foꝛteiture; and it᷑ he had it 
= is at his election i he will take aduantage of it; and ſo Zomescaſe 
was cited to be adjudged 7 Elz. 5. Matter, that yet the Plaintiff 
ſhall recover, fo2 the title ot the Oefendants, was void , koꝛ they 
claim by a Leaſe at will of an infant where no rent was reſerved 
and ſo void, Curia; although they have no title, yet it appeareth 
9 oe md no title to a motety, and then he could not puniſh 
the Dekendants fo2 his motety in this Action where he muſt make 
title; otherwile perhaps in treſpaſs : and foꝛ the other moiety, he 
fhall not have an Action without an erpzeſs Duſter , which is not 
—— ; wherefoze it was adjudged fo2 the Defendants, v. Co. 2 
anututes 519. 


Termino Hillarii, 33 Eliz. in Scaccario. | 
Sir Moyle Finch verſus Throckmorton, Int. Hill. 32.rot. 


(to) 1 Caſe upon demurrer was Ning Philip and Qtieen Mary 1 & 2. 
Phi. & Mary, Demiſed the Scite of the Pꝛioꝛy of Raveſton in the 
Count of Bc. to Th.Throckmorton fo? ſeventy years rendꝛing we 


* 


+ 


—__EurzaBETHE; in Banco Reginæ. 


—— —— ́ͤ èæt./̃— ä — —C —— ·üœhlũ — 


2" 


at the Feaſts of the Annuntiation and Saint Michael, with a p2zoviſo 
that upon non-payment within koꝛty dayes after the Feaſts , the 
Leaſe ſhould ceaſe and be void: o El the rent was not paid at Mich. 
noꝛ within fo2ty dayes after, but atterward the Queens Re- 
ceiver received it, and makethan Acquittance as if it had been paid 
at the day, and receiveth the rent afterwards every year till 30 
Eliz, und makes acquittances of ir: 30 Elz. the Queengrants this 
Land in Fee to Str Tho. Henneage, and afterward an Office was 
found , which found the non-payment 9 Eliz. upon which Sir Th. 
Henne age entred, and let it ro the Plaintiff,*c. 1. Queſtion, if the 
Leaſe was void o2 not without Office. 2. It the acquittance could 
make it good. 3. Admit there muſt be an Dffice , if after the Þa- 
tent it cometh time enough fo2 the Patentee to avoid it. And 
this was divers times argued at the Bar, andafterwards bythe 
Barons, and all the Barons agreed fo2 the Plaintiff, and this 
Leaſe was vdid immediately upon the non-payment; fo2 the woꝛds 
are that upon non-payment the Leaſe ſhall ceaſe and be void, fo 

at the Land is dilcharged of this contract of the term, and the 


Datentee is no longer a termoꝛ, noꝛ (as Manwood fatd) a'Tenan 


will, no? at ſufferance , but onely as a Batliff 02 Perno2 of the 


p2ofits de ſon tort, andthen all the acceptance after cannot make a 
bold Leaſe good; and the office is onely — to infozm the 
Queen when the condition was bꝛoken, to entitle her to all the 
mean p2ofits , and to reduce the poſſeſſion, if the eſtate had con- 
tinued in the D 

mean p2ofits , and being found onely fo2 this purpoſe it is well 
enough fo2 the time, notwithſtanding the Patent of the inhert- 
tance , fo2 they held that the firſt eſtate ended as by limitation, and 
in ſuch caſe no office is needful to entitle the Queens; alſo it ends 
by the limitation in the firſt Letters Patents which are a Reco2d, 
fo the Reco2d which doth create it doth deſtroy it, and the Ba 

tentee might enter as in Land of which there was no Leaſe ; and 
t was adjudged foꝛ the Plaintiff, Nota, a Ait of Ertoz was 
bzought in the Exchequer Chamber, and erro2 aligned in the mat- 
— . £0; 8 after argument Mich. 36 & 37 Elz. the judgement 

a [rined; | | 
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Fermor verſus Dorrington. 


1 Ction fo2 woꝛds, which were, I will prove Fermor to 
| de a perjured Knave; After Aerdidt it was alledged in 
carreſt ot Judgement that the wozds are not action 

able, forhe doth not ſay he was perjured, but that 

be would p2ove him perjured; fo2it may be, that if 

ma he doth anp act after, that he may be convinced of it; 

but all the Court held that the Acton lay, and the woꝛds cannot 
have ſuch conſtruction. Another matter was alledged, that in the 
venire fac: and Diſtringas, one Taverner was named one of the Juroꝛs, 
but in the return of the Diſtringas in lieu ot Taverner one Turnor wag. 
returned, and was ſwoꝛn and tried the matter, fo it is a miſ trial 
being tried by one that was not returned in the venire fac. and Cole 
ctted a pꝛeſident in this Court between Dousby and Willot, where a 
Jura was returned by the name of Gregory Willot, and in the Di. 
ſtringas he was named George W. and he with others paſſed upon the 
Ingueſt-, and foꝛ this caule the judgement was ſtald: and another 
P2elident in the Exchequer, where one Mirael was returned upon 
the nenire fac. and upon the Diſtringas one Michael, aud both thefe were 
returned fo2 ſirnames; and becauſe Michael was ſwoꝛn, æc the judge: 
ment was ſtated, and fo it ſeemed to the Court; but they at firſt 
doubted if the variance in the ſirname be a cauſe to ſtay judge: 
ment, but fo2 variance inthe Chꝛiſtian name, they agreed clearly 
the judgement ſhall be ſtaid, but one may have two ſirnames; but 
afterwards it was reſolved the judgement ſhould be ſtaid. 


Taylor againſt Beal. 


Wbt fo2 Rent reſerved upon a Leaſe foꝛ years: the iſſue being 
joyned if the Kent were paid oꝛ not, the Defendant gave in 
evidence foꝛ part of the Rent, that the Plaintiff by Covenant 
was to repair the houſe and did not, and that thereupon he er⸗ 
pended part of the Rent in repatring the houſe; and the queſtion 
was if this evidence will maintain the iſſue: Gawdy concetved it 
did, fo2 the Law giveth this liberty to the Leſſee to expend the 
Rent in reparations, foꝛ he ſhall be otherwiſe at great miſchief, 
fo2 the houſe may fall upon his head befo2e it be repaired, and 


therefoze the Law alloweth him to repair it, and recou e the 
if, 


— 
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Rent. V. 1 2 H. 8. 1. 11 Ri. 2. Barr. 242. 14 H. 4. 27. Fenner, it Is no evi 
dence ; fo2 if the Leſſo2 will not repair it, he is to have his cove- 
nants againſt him. Clench ſeemed he might well expend the Kent 
in reparations , but he ought to have pleaded it, and cannot give 
it in evidence upon the general iſſue ; and they thereupon moved 
the Jury to find the ſpectal matter, and as ta the reſidue of the 
Rent, he ſhewed that he paid it to others that had Rents charge 
out of the Lands, which the Leſſoꝛ had cobenanted to pay, and 
that by the commandment of the Leſfo2 he paidthe Bend, in dif: 
charge of the laid Rents ; and this was clearly held good; fo? 
payment to another by the jlatntiffs appointment, is payment 


to himſelf. 
Truſloe verſus Yewre. 


C was agreed upon evidence, that where a controverſie was be: 
] tween two perſons fo2 a Leaſe of Land, who ſubmitted them- 
ſelves to the Arbitrement of J. S. fo it, and j. & did award that one of 
them ſhall have the Land, this is a good gift of ye intereſt ofthe 
term, 12 Al. 25. bit if the Award were that he ſhall permit and 
ſuffer the other to enjoy the term, this giveth not the intereſt in it. 
Alſo it was held, that if a term be deviſed to an Executo? , the 
remainder over, and the Erecuto? enters generally, this ſhall be 
taken as Deviſee , fo2 it is moꝛe fo2 his benefit , but they moved 
the Jury to find theſe matters ſpectaily , but they would not, but 
gave a general Aerdig. | 


Gore verſus Parkhurſt: 


12 firme: Bail was put in fo2 the Dekendant by the 
name of parkes, but the Declaration and all the pꝛoceẽ ding 
was by the name of Parkhurſt, and this matter after verdia was 
alledged in Arreſt of Judgement; and Tr. 33. it was adjudged 
that koꝛ this cauſe, Plaintiff nihil cap. per billam; fo2 it Doth not ap- 
pear that the Defendant againſt whom the Judgment was given, 
was in cuſtodia Mareſchalli, and otherwiſe the pzoceeding againſt him 
is coram non = „ 31H. 6.10. att it cannot be intended the ſame 
erſon , neither can it be amended, And the Court ſaid, if there 
- - — the Bail is pulled off the file, the party is with. 


In an appeal of murder the Defendant was acquitted, and the 
abbettoꝛs and damages were enquired and aſſeiſed to fir pence. 
dey moved that te vamages a ps 

: | elt. 2, cap. 12. E / 4 
hall be increaen. b. 12. and the Court laid, they 


Withington verſus Dalaber. 
N appeal | of murder bya Feme - the Defendant pleaded ment 
| ple in loyal matrimony, & ſi trove ne ſoit, not gutity to the Felo- 
ny; the Plaintiff replies thatſhe was accoupled loa macrimongann 


doth. 


— — 


(3) 


@) 


(5s) 


(6) 


Termino Paſchæ, Triceſgimno tertio 


—— ——— H— 


doth not anſwer oꝛ plead that he was guilyh of the Felony, And it 
was moved, that this was a dilcontinuafce. Curia; when a lea ig 
pleaded which is triable at Common Law, and concludes over 
to the Felony, there the JIlatntiff ought to reply and conclude 
over to the Felony; but when he pleads a Plea triable otherwiſe 
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then by the Common Law, it is other wile. 
Dethicks Caſe. 


T TE was Endicted upon the Statute of 5 Ed. s. fa; ſtriking in 
Saint Pauls Church. yard; and it was moved, that it being 

the Church · vard of a Cathedzal Church, it is not within the Stz- 
tute: Curia contra. Then ye pleaded that he was by the Queens 
— created Garter King of Armes, and demands judgement, 
ecaàuſe he is not ſo named; and becauſe it was a name parcel of 
his dignity and not of his office onely ; foꝛ the Patent ts , Creamy 
coronamus & nomen imponimus de Garter Rex heraldorum, and therefoze 
in all ſuits againſt him he is to be named by this name; koꝛ this 
cauſe he was diſcharged of the Endiament. | 


The Lady Ratcliffe verſus Shubley. 
Int. Trin. 31. Rot. 415. 


_— fo2 woꝛds, which were, Sheis as very a thief as any that robbeth 
by the high-way-ſide. CIpon not guilty pleaded, the Jury found 
that he ſpake theſe wo2ds , She is a worſe thief than any that robbeth by 
the high-way-ſide; anD the queſtion was if upon thele woꝛds found 
be the Uervic ſhe ſhould have judgement. And the Court held 
clearly that the woꝛds in both caſes areacionable ; but Gawdy & 
Fenner held that the woꝛds found do not agree with the Oeclaratt⸗ 
on; fo2 the Jury donotfind that the Defendant at the time men. 
tioned in the Declaration, ſpoke the woꝛds in the Qerdic ; ſoit 
may be he ſpoke them at ſeveral times, and differs from Bridges 
Cale 3 Mar. Dy. where the Jury found he ſpake part of the woꝛds 
but not all; fo2 there they did acquithim of the reſidue , and the 
wo2ds are not of one ſence. Wray contra, As very a thief, ND a worſe 
thief, are all one. | | 


Cole verſus Wall and Burnell. 


— cuſtodiæ of a CUard and his Land, and declareth that 
the Loꝛd of the Manoꝛ of s. had the cuſtody of the heir of his 
Copyholder, and of his Land, by the cuſtome there, untill the heit 
came to his age of 14. years, and that he might commit the cu⸗ 
ffody of his body and Land to whom he pleaſed ; and that one Cl. 
died ſeiſed of his Land being a Copyhold of inheritance , and 
that the Loꝛd granted to him the cuſtody of the heir, being with- 
in the age of 14. years, and the Defendant ejected him; after 
Cerdic , it was alledged that an Eject. firmæ doth not lie of 
a Copyhold Eſtate , and ſo it was-rulcd by the whole Court; 
and the Judgement was ſtayed. And the Juſtices ſaid, 
that an Ejectione firmæ doth lie of a Leaſe made by a Copy 
bolder 
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Copyholder, but not of a Demtle made by the L.oꝛd of a Copy⸗ 
hold, by Copy of Court Roll. But afterwards I rin. 33 Elz. thts 
caſe was moved again, andaliedged, that this action is an action 
upon the cafe, in nature of an Ejectione cuſtodiæ; and not upon a 
grant by Copy, but upon a grant at Common Law: And thece- 
upon it was adjudged, that the Action lay, 


Guildeflew werſus Ward. 


Ction {02 theſe woꝛds, Thou haſt ſtoln a load of Hoppoles; and it was (9 
ruled, that they were aCionavle; to? it ſhail not be intended 
put they were cut down befoze, fo2 otherwiſe they could not be 
ſaid Þoppoles,02 that ye could otherwiſe ſteal them. 


Marſh and his Wife. Antea. 


Arſh and his Mike, as Executrix to Wilkenſon, bought a ( 
M Writ of Erro2 to Reverſe an Utlary of Felony agatnit the 
CTeuatoꝛ; and the Erroꝛ aſſigned was, That the exigent iuued 
to London, and the Sheriffs returned Quod exigi fecer de Comitatu in 
Comitatum, Where it ought to be De Huſtingo in huſtingum, for they have 
no Counties; and fo2 this cauſe it was held a mamkeit Erroꝛ. 
But the pꝛincipal queſtion was, it Erroꝛ lieth by an Cxecutoꝛ to 
Reverſe an Attainder of Felony in the Teſtatoz, Coke and popham 
Attozney-General alledged, That it cannot be maintained by an 
Executoꝛ. Firſt,Secaul? à perſon attainted cannot have Execu⸗ 
toz. Secondly, Executo cannot have Ertoz, but to Reverie a 
Judgment in the perlonalty: But here the Judgment is moe 
high, fo2 it is in the realty, and it may be miſchie vous, foꝛ the Exe⸗ 5 
cuto2 may purſue fatntly ; and ſo the Judgment may be affhrmed, c 
and bind the Heir. Thirdly, upon a (Writ of Erroꝛ to Reverſe an 
Attainder in Felony, a scire facias ought tg be to wart: the Loꝛds 
mediate and immediate, which cannot beat the ſit of an Execu⸗ 
toꝛ. Gawdy conceived the Action did well lie; fo2 Executoꝛs are 
pꝛuvy to the Judgment, and peradventure have all the loſs; foz it 
may be that he that is outlawed had onely Hoods, and no Land. 
And as to the diſability alledged, that the Teſtatoꝛ was attainted, 
and ſo had no Gaods, no can make an Executoꝛ; It is not mate⸗ 
rial in this ſuit, where they are to Reverſe the Attainder which 
doth diſable them, as 11 H. 4. 64. But it doth not appear by that 
Bock, that he was outlawed fo2 Felony, And as to the faint 
purſuing of the Action, the Meir and Executoꝛ by reaſon of their 
leveral intereſts, may have ſeveral Writs of Erroz, as the Te⸗ 
nant andUouchee may. And as to the Scirefacias, this needs not 
be in reſpect of the Hoods which are intended to be in the Queens 
hands, who is always p2eſent in court; and it is to be well cen- 
ſidered, if it may be againſt the Lozds; (but the Clerks ſaid, a 
Scire facias had been Awarded againſt the Lozds.) Wray, the dil⸗ 
ability alledged is not to be objected againſt the Executo?, the 
ſuit being to Reverſe it: And the Cale ts to be well conſidered, 
fo2 it may be very miſchievous againſt the Loꝛd. Et adjournatur, 
v. Reſiduum. V. Poftea, Paſch. 34 Eliz. Placito. 2. 
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Garnons verſus Sir Henry Weſton. Int. 
Trin. 32 Eliz. Rot. 877. 


LRror upon a Judgement given in an Aſliſe of a Rent charge of 

Fifty pound per annum, in which the title was; John Vaughan 
and Anne his Tite (Mother of the Plaintiſt in the Afliſe) were 
ſeiſed of the Mannoꝛs of Huatington-Engliſh, and Huntingron-Welth, 
and by Fine, 18 Eliz. conveyed the Mannoꝛs (inter alia) to one Whic. 
ney,per nomen of two manners, and of fitty Meſiulages, and thee 
hund2ed Acres of Land,#c. Wlho by the ſame Fine rendzed the 
laid Rent of fifty pound to them, and the hetrs of A. and rendered 
the Yannozs and Tenements atozeſatd to them to? their lives, 
Remainder to Fr. their ſon Jntail, Remainder to the heirs of a. 
And that J. v. and A. died, and that the Rent deſcended to the 
Plaintiff as ſon and heir of A. and that Fr. entred as in his Re: 
mainder; and thereof Jnfeoffed the ſaid G. who was tenant in 
the Asile; and upon Nul tort, Null Piſſeiſin pleaded, and found fo2 
the Plaintiff,he had Judgement to recover; and upon this Erroz 
was bzought. 1. Erro2, That this Fine is pleaded of theſe 
Mannoꝛs (inter alia) ſo it may be intended, that other Lands paſſed 
in the Fine; ſo an Aſſiſe bzought againſt him that was onely Te- 
nant of the Yannozs, is not good; fo2 all the Tenants of the 
Land charged are to be named. 2. Becauſe the life of kr. who 


was Tenant in tail, was not averred, 3. That the Fine by the 


grant of the Rent, and of the Land to the lame perſon, by the 
Fine, is Repugnant foꝛ the Rent, and ſo vold; fo2 ſhe cannot take 
the Land and Rent at the ſame time. 4. When the had the Re- 
mainder in Fee of the Land charged, the Rent by this is erting, 
Stevens ko the Plaintiff, and Bourchier fo2 the Defendant. Tothe 
firſt, Gawdy and Clench held it to be Erro2; foꝛ it being inter alia, the 
per nomen {ſhall be intended of moꝛe then the two Banners ; and 


the Ter-tenants of the refidue not being named, it is not good, 


tinued by the death of Sir Henry Weſton, 


Fenner contra. To the ſecond Erroꝛ, they ali held, the life of Fr. need: 
ed not to be averred, fo2 he had made a Feoffment, and ſo the e- 
tate did continue. Co the third Erroz, it lemed to them, that the 
Rent granted by the ſame Fine that the Land was granted, was 
ood; fo2 the Law ſhall marſhal them, andthe grant of both ſhall 
e — Fo? firſt, the Rent ſhall paſs,and then it ſhall be as apur- 
ale ofthe Land dy A. who was leiſed in Fee of the Rent; and 
the purchaſe of the Remainder in Fee ſhall not extina the Rent, 
butit thall be in eſſe, during the particular Effate ; fox by this the 
poſleſſion is onely charged. And therefoze Gawdy ſaid, the diffe- 


rence is where one hatha Rent ſer vice, and he purchaleth the Re: 
maͤinder oꝛ Reverfionin Fee, all the whole Seignioꝛy is extina; 
koꝛ the intire Tenancy is held, but the ptirchaſe of the Reverſion 


NN Remainder in Fee doth not exting a Rent-charge ; fo21t is 
—— upon the Poſſeſſion, foꝛ he ſhall avow as in Land 
chargeable to his Diſtreſs. Et ad journatur. Nota, It was diſcon⸗ 
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Page verſus Faucet, Paſch. 29 Eliz. Rot. 12 1. 


Rror of a Judgement given in Lynne. ETrro2 aſſigned was, that 
the Judgment was given at a Court held there 16 February, 
26 Eliz. And this Day was Sunday, and it was ſo found by the ex- 
amination ofthe Almanacks of that year : And it was ruled, that 
this examination was ſufficient, and a trial per pais was not ne- 


cefſary, although it were an erro? in fact. And the Judgment was 


reverted. 
Ward verſus Knight, Trin. 30 Eliz. Rot. 846. 


Ction ſur Caſe, und declares, That whereas Loſtocke is an an- 
cient Aillage, and ancient Demeſi ofthe Crown ok England; 

and that the Cenants and Men ok ancient Demeln are to be quit 
of Toll in all places, æc. And that he was an Inhabitant and 
Tenant there, and had weer hig goods to Yarmouth, the De⸗ 
fendant not being ignozant thereof, had taken one Cable ot his 
goods tv2 Coll, cc. The Defendant did juſtifie,fo2 that Yarmouth 
is an ancient Boꝛough, Jncozpozate of Batliffs and Burgeſſes, 


and had uſed from the time, ec. to have a Water-Bailift thete, - 


and had uſed from the time, ec. to have Toll of the Tenants and 
Jnhabitants of Loſtoke, fo2 any of their goods bꝛought there by 
Sea fo2 Yerthandiſe, and ik it be not paid, to diſtrain,#c, And 
the Plaintiff being an Jnhabitant of Loſtocke, bzought by Sea 
twenty hundꝛed weight of Cable Ropes to Yarmouth fo Merchan- 
diſe ; koꝛ which he demanded Toll, and becauſe it was not paid, 
took this Cable Rope Nomine diſtrinctionis, &c. And upon this it was 
demurred, and it was argued by Golding fo2 the Plaintiff, and by 
Hobart fo2 the Defendant; and in the ſame term it was adjudged 
fo2 the Defendant : They gave no publick teaſon of it, but pꝛi⸗ 
vately did agree between themſelves fo2 the ſubftance of the mat- 
ter; foꝛ Wray laid, it is not reaſon they ſhould be diſcharged fo? 
Nerchandiſe- and ſo are the Books, _ Vide 9 H. 8. 25. 19H. 6.60. 
7H. 4 43. Fitz. N. B. 228. 


Lovelace verſus Grimſden, Mich. 32 & 33 Eliz. Rot. 94. 


Rror of a Judgment in the Common Bench. Erroꝛ aſſigned 
Lwas, that in Treſpaſs foꝛ taking of five Hoxtes,the Defendant 
— koꝛ that one Guillam was amerced fo2 blood. ſhed within 
his Leet; and that he and all thoſe which were Lozds of the Ban- 
noꝛ from the time, c. had uſed to diſtrain the Beaſt of any which 
came within the Dannoz, and were in the poſſeſſion of any man 
that was amerced in the Leet fo2 the Amercement; and ſatd,that 
theſe five Poles were in the poſſeſſion of Guillam; ko; which 

t 


did diſtrain them, cc. The Plaintiff took iſſue, 11 70 they were 
not in the poſſeſſion of Guillam: And upon this iſlue joyned, it 
was found fo2 the Jalatntiff, and ＋ given fo2 him; and it 
was aſligned faz Erro, that the iſſue was joyned upon a thing 


meerly void; and ſo no iſſue, and not aided by the Statute of 


Jeofails: And the Court agreed, that ik there be no matter of Bar 
in the Plea; and the iſſue joyned upon it, this is void; and not 
Gg 2 belpey 
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(13) 


(14) 
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helped by the Statute of Jeofails : But ik the Plea containeth 


matter of Bar, and iſſue is joyned upon a thing not material; 


this is aided by the Statute of 32 H. 8. But here is no matter 
of Bar; fo? the Þ2eſcription ts agreed to be void, and then if 
no Bar, no Jflue ; and ſo can be no miſ:joyning of iſſues, when 
there is no Jflue joyned. And although the Bar was ill, lo that 
the Platntiff might Have had Judgment upon the Bar, pet 
Judgement being given == the Qerdia, where no iſſue was 
joyned, is erroneous. And they all did agree, That the Judge: 
ment ſhould be reverſed ; but they would adviſe till the nert 


Term. 


a Green verſus Penilden. 


—— fo2 ſuing foꝛ Tithes, was pꝛayed; koꝛ that he had 
pleaded in the Spiritual Court, that the ſaid p. was not law. 
fil fncttmbent,but one Taylor. TUHtch Plea they would not allow 
the Pariſhioner to plead to the right of the Incumbency; and 
it was granted per Curiam : Fo2 he being the Tenant of the 
Eibe may plead it, o2 elſe he ſhall be twice charged fo his 

| es. | 


| | Man's Caſe. - 


HE had married his Wives ſiſters daughter fo2 which he was 
I ſued befoze the High Commiſſioners: Foz although this 
was not pꝛohibited within the Levitical degrees, vet becauſe de: 
grees mo2e remote are fozbidden, they gave ſentence of Oi⸗ 
v92ce 2 And he grounded his Pꝛohibition upon the Statute of 
32H 8. cap. 38. And a Conſultation was prayed and granted, be: 
caufe the Pꝛohibition is not to be, if it be not within the Levitt 
cal Degrees, And here it was general, and therefoze not good, 


, 


V. Coke upon Littleton, f. 235. 
1 N Stranſham werſus Cullington. 


* fo2 ſuing fo2 Tythes, as ꝛopꝛietoꝛ of the Recon of 
Cednam, and ſhewed, That the Tithes did grow Inter loca deci- 
mabilia of that Puriſh, as he ought to do, and that muſt be firſt 
p20ved : The Dekendant there pleaded, That the Land was in 
the Parich of aſhpole, and that he had paid the Tithes there; and 
upon this they are at trial, and upon this he had a P2ohibition: 

9-the-bounds of the Pariſh are 1 * by the Common Law. 

ng-upon another 115 ibition fo2 Tithes, o: nity of Poſſel⸗ 
ſion in the time ol the Abbot, at the time of the Diffolution was 
ſiemiſed, and pꝛoved it by the teſtimony of M2, Hynde and ano- 
ther, who ſaid, they had ſeena Deedof App2opxiation of the Par⸗ 
ang to the Abbot ; F92 which they verily thought, that there 

as an anty of Poſſeſſion at the time of the Oifſolution. And 
ig was ruled no pꝛook, fo2 it map be intended not to continue, 
di Conluttation was granted; but they ſald, that hear-ſay ſhall 


Apple- 


T th ᷣP ⏑⏑ ted — 
7 


—— 


RIC ICI 


ELI:ZAB ETH E, in Banco Reginæ. 


29 


— 


Applethwart verſus Nortly, Mich. 32 & 33 Eliz. 
Rot. 472. 


Sumpſit. That in conſideration he p2omiled the Defendant to 
A marry his Daughter, he pzomilev to give the Plaintiff foꝛty 
pounds, Et dicit in facto, that he had married his Daughter :t- Upon 
Non Aſſumpſit, it was found to2 the Plaintiff; and it was alledged 
in Arreſt of Judgment, that no time o2 place was allevged ok the 
Requeſt. Sed non allocatur, fo It 1s 1 Nature of a debt, and it is 
not here appointed to be upon Requeſt, but otherwiſe it is of a 
thing collateral. | 


Hopkins verſus Stapers. 


Sſumpſit. Foz that in conſideration he had ſold. and delivered 
F One thouſand couples of Newland Fiſh,Ad uſum proprium of the 
Defendant ; and in conſideration he had ſhipped the ſaid Fifh,and 
agreed to tranſpozt them trom Briſtol to St. Lucar in Spain, and to 
re-tranſpozt from thence the value of the Fiſh, to London 92 Briſts) ; 
Secundum uſum mercatorum, the Detendant pꝛomiſed to pay ts him 
One hundzed and twenty pound, upon the-arrtving of them in 
Portu St. Lucar; ànd alledges in facto, that he arrived with them ad 
portum St. Lucar , und had reaſpozted from thence goods, to os 


value of the Fiſh at London, Secundum uſum mercatotum. Upon Nd 
Aſſumpſit pleaded, and found fo the Plaintiff, Egerton moved it 
Arreſt of Judgement: Frrftz Thas it is no conſideration; ko he 
faith he had ſold and delivered the Fiſh to the uſe of the Defend: 
ant, but ſheweth not ta uhom; by which it might appear, the p20- 
perty was altered by the ſale. Secondly, De laid in conftdera- 
tion he agreed to tranſpoꝛt, but faith not with whom; and tt 
be he agreed with a ſtranger, which doch not binde the Defer 
Thirdiy, The p2omile is, he ſhall be paid when he axriveth 
Portu St. Lucar, and he ſhewed he arrived ad Portum; which; is no 
perkoꝛmance of the conſideration; and there is a difference be 
tween (ad & in) in conditions and conſiderations, tho ot in 
charges; and he relied upon 16 H. . 9 3 H. 4. 9. Fourthiy, pe 
ſhewed, that he bzought goods of thab value to London, bel | 
eth not to whom the p2operty of the goods didbefong; o then 
might be the goods ok a ſtranger: Curia contra in omnibus. Fg 
the firſt and fourth, they ſaid it ſhall be intended, that the 5 
were ſold and delivered to the Defendant, and that he r Ads 
ed the goods of the Defendant ; koꝛ it fs Secundum uſum mercatorumy 
which implieth both.” To the ſecond, it ſhall be intended that he 
agreed with the Defendant Himſelf ; and ik it were with a ſtrange 
— 1 ule, 8 — nus be imenneb other — bit de hn ne 
ect, and ſhall not be intende erwiſe; and i was adjudgenr 
{92 the Plaintiſt. enn OY | a 
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Mead verſus Bygott. 


20) — Thar whereas J. Arnold le vied a Plaint inthe Court 


(21) 


of Stepney againſt Stokes, and a pꝛecept to attach the goods of 
Stokes were directed to the Plaintiff, being Bailiff there: And 
whereas he attached Srokes by two quarters of Co2n, and deliver. 
ed them to the ſatd Arnold to deliver them at the next Court; the 
Detenvdant aſſumed to ſave him harmleſs of the ſatd Coꝛn. Up: 
on Non Aſſumpficpleaded,and found foꝛ k. Plaintiff, it was moved 
in Arreſt of Judgement, that the conſideration and pꝛomiſe was 
againſt Law, and ſo void; and ſo the opimon of the Court. Fg 
firſt, Attatchment cannot be of Cozn out of Sacks ; ſecondly, i 
it may, it is to be kept by the Bailiff, and he ought not to deliver 
them out of his hand to the party Plaintiff; and lo the pꝛomiſe is 
againſt Law, and void. 


Sir Richard Buckley werſus Wood, Mich. 31 & 32 
5 Eliz. Rot. 38 1. 


Crionfo2 vozds, and declared, That whereas the Defendant 
41 did erhibit a Bill againſthim in the Star-Chamber, 30 bin. 
containing (inter alia) that he was a noſeler of Theeves, Murder. 
ers, and Pirates, cc. and recited a great part of the til, that 
afterwards the Oekendant at pausbery in Salop, 7 May, 31 Eliz. ſaid, 
Pe would juſtifie his Bill to be true in every part,#c, The De 
ndant pleads, that the ſaid ſeventh of May at Weſtminſter, in the 
Count of Middleſ - He was pemanved by the Lo2d Chancelloz, 
Ae ill were true; and he ſaid it was true in all points, abſque 
5 120d dixit prædicta verba, betoꝛe 02 after the ſaid day, Aliter vel 
alio modo - And upon this the Plaintiffdid demur, and Mich. 32 
FE Eliz. Tanfieldargued, that the matter in the Declaration is not 
lUtficient to maintain the Adton, fo2 it is fo2 exhibiting the Bill, 
and laping it was true in all points. As tothe firſt, #02 exhtbit- 
ing a Bill in courſe of Juſtice, no Actionlieth ; and if it be kalle, 
ſhall be puniſhed by coſts given in the Star⸗Chamber, and not 
p Action. And although the matters are not puniſhable thereas 
uſo was yet they are — there as miſdemeanozs in him 
0¹ 


who was a Jliſtice of Peace, and a Deputy Lieutenant of the 
County, and may be puniſhed fo2 abuſing his Office, 11 Eliz 
Dyer 285. a ſcandalis magnarum ;*f82 an Action fo foꝛging a falſe Deed 
dzought againſt the Loꝛd R held not maintatnable. And Mich. 27 & 
28 Elz. in this Court between Tuthill and Osborne, fo2 exhibitin 

Divers Articles to the Juſtices of Peace at the Quarter-Sefli- 
og, to have the Good behavioꝛ; although they were falle, vet not 
actionable, fo2it is ina courſe of Juſtice : So Mich. 8 & 9 Eliz. be- 
tween Stanley andy Curſon. One was bzought in by Subpana ad reſts 
candum, ànd upon his oath declared matter of Jufamp again the 
1 pet he comming in by courſe of Juſtice, and if he ?wears 
kalũiy, he may be puniſhed fo2 Perjury; it was adjudged an {ion 
Did not lie. And fo2 the other wozds in Juſtification of 55 
Bill, no Action lieth: Foz it is not ſaid, he ſhewed the Contents 
ok his Bill, and ſo can be na ſlander; and fo2 ſaping he had a ill 
depending againſt one, is no ſlander. Coke contra: De agreed, hi 
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if his Bill of Complaint was in courſe of Juſtice, no Action did 
lie; but here he complains of divers matters which did not con⸗ 
cern himtelk, but others, with which he had nothing to do; and it 
was the Lo2v Clintons Caſe, 19 Eliz. And this is no Star-chamber 
matter, which toucheth his life; and one Leonards caſe was Ddiſmit- 
ſed fo2 the like cauſe, where one exhibited an Engliſh Bill in the 
aid Court, containing divers landerous matters, an Action upon 
the caſe did lie, and paſch. 23 Eliz. in this Court between Bowes und 
Stanley, Which was entred Trin. 21 Eliz. Rot. 559, This very cauſe 
was adjudged,CUhere one exhibited a Bill in Star. chamber, and 
after came into the Country, and ſpoke of the matters or his Bill 
at Stafford, und affirmed them to be true, and adjudged an Action 
lay; toꝛ he ſhewed not his counſel, but publickly, and our Decla- 


ration was framed upon that preſident; Ec adjournatur. V. Poſtea, 


33 & 34 Eliz. Placito 7. 
Chambers and Johns. 


T were indicted fo2 incroaching upon the High way, Et unum 


(22) 


Tenementum ibidem erectaverunt, where it ſhould be erexerunt; fuꝛ⁊ ,__ 


there is no ſuch Latine woꝛd as erectaverunt; and it is not Anglice did 
erect, which had been good. And to2 this cauſe it was diſcharged, 


Penhallos Caſe. 


LJE vas indicted upon the Statute of 5 Edw. 6 cap. 4. fo2 dꝛawing 

his Dagger in the Church of B. againſt J. S. And doth not ſay 
(accoꝛding to the Statute ) to the intent to ſfrike him; and fo2 
this cauſe 1t was void: But then it was moved, tifthis were not 
good as fo2 an Aſſault, that he might be fined upon it; but per Cu- 
riam, it is void in all - fo2 being indicted upon the Statute, it is 
void as to an offence at the Common Law. 


Wing verſus Harris. 


1 Firmæ. Cpon a ſpecial Aerdid. H. 8. was ſeiſed of cer- 
tain Lands called Burnels, and of the Scite of the Þoſpital of 
St. Johns in Wells: He demiſed Burnells to Aylſworch fo2 twenty one 
years, and afterwards granted the Reverſion of it ( inter alia) to 
the Biſhop of Wells in Fee; andafterwards the Biſhop granted 
thoſe Lands (inter alia) to Edward the Sixth, which did deſcend 
from him to Queen Mary ; and afterwards Queen Mary demiſed 
the Lands to the ſaid Aylſworth fo? ſixty years, not reciting the 
firſf Leale made to Aylſwortb. This caſe was argued Mich. 32 & 33 
Eliz. and Paſch. 33 Eliz. adjuDgeD, that the Leale fo? ſixty years 
was void, fo2not recital of the Leaſe fo2 twenty one years: Foꝛ 
although by the taking ofthe ſecond Leale the firſt was d2owned, 
yet at the inſtant time of the taking of the ſecond Leaſe it was in 
eſſe , and therekoꝛe ought to have been recited, eſpecially being a 
Leaſe upon Reco2d; but of a Leaſe by matter in Fact, they agreed 
there need be no recital. The objectfon againſt it was, becauſe 
the Keverſion had been conveyed to the Biſhop; ſo in his time 
the Leaſe might have determined without any matter of Reco2Dd, 
Aud fo? this cauſe, when it came tothe Queens hand, ft need not 
be recited: But the Court held, Foꝛ as much as Aviſworth was 


the 


(23) 


(24) 


me y OR 
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the perſon that was the Leſſee, and might well have knowledge 
of it, if it had been ſo done, and no ſuch thing is done, when the 
Reverſion was in the Queens hands, it is as if it had never been 
granted from the Crown; and fo2 this cauſe it was adjudged ac: 
coꝛdingly. There were other points in the caſe, but it was refot: 
ved onely upon this. : 


Termino Paſchz, 33 Eliz. in Communi Banco. 


The Warden of All-Souls Colledge in 
Oxon verſus Tanworth. 


Writ of Right was bzought, by Cuſtos & Collegium of All. Souls 
A tn Oxon ; and the UWIrit was Quod clamant tenere de nobis in Libe- 
ram puram & perpetuam elemoſinam, & quod clamant eſſe jus & hareditatem 
ſuam,&c. And exceptions were taken to the Tlrit. Firſt, it ought 
to be in Liberam elemoſinam, und not Puram & Perpetuam. SLcoindly, 
it ought to be Eleemoſinam with a dotible ee. Thirdly, they ought 
not to ſhew any tenure in ſpecial, but generally Tenent de nobis 
Fourthly,fo2 that they ſap not In jure Collegii; ſed nonallocantur, Fo; 
the firſt is but Surpluſage, and not material; the ſecond, the 
common courſe is ſo, and thereto2e it is good. Thirdly, they did 
well toexp2eſs the Tenure ; fo2 otherwiſe it might be taken fo2 a 
Tenure in capite, which they do well to avoid. Fourthly, when the 
CUrit is bzought by Cuſtos & Collegium, this cannot be but In jure Col. 
legii, as in their Incoꝛporation; foꝛ they have no other capacity, 


and the pꝛeüdents are both ways. 
| Perrot verſus Auſtin. 


He Caſe was, 4. covenanteth with B. to put his ſon an Appꝛen. 
tice to C. oꝛ other wiſe, that his Executoꝛs ſhall pay B. twenty 
ound, A. doth not put his ſon an Appꝛentice to C. and dieth; 1 
ungs debt againſt the Executoꝛs of A. And it was reſolved by 
the Court, that it lieth not fo2 two cauſes. hag? It cannot be a 


debt in the Executoꝛ, where it was no debt in the Teſtatoꝛ : And it 
one cobenants to pay ten pound, debt lieth againſt him oꝛ his Exe⸗ 
clitoꝛs, as 40 Edw. 3. & 28 Hen. 8. Dyer, ate; but if he doth cove: 
nant, that his Executoꝛs ſhail pay ten pound, an Action lieth not 
againſt them. The ſecond reaſon: The firſt part of the Deed 
ſounds in covenant, and the ſecond part ſhall be of the lame na 
ture and condition. Quære ot this Reaſon. 


Oglethorp verſus Hyde. 


Ebt tipon an Obligation to perfozm Covenants; the De⸗ 
fendant pleadeth generally perfozmance of Covenants, 
where ſome are in the Negative, and ſome in the Affirmative; 
it was held, that this is but matter of Fozm, and is arded by the 
Statute of 27 Eliz. except the party ſheweth fo2 cauſe of his Ot. 
murrer, that ſome of the Tovenants are in the Negative, and 
ſome in the Affirmative ; fo2 the Court ſhall adjudge accozding 
to the truth of the matter: But if any of the Covenants * 
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de dL umi ve, it is otherwiſe ;. fo the Court cannot know which 
* bt them in the diſ-undive he hath perfomed, aus; | 


— — — 


Aſcue werſus Fuliambe. 


Udita Querela, becauſe Execution was ſued upon a Statute at. (+ - 
knowledged in the City of Lincoln as a Stuatute Merchant 
which had but one ſeal, where it ought to be with two ſeals . 
ing to the Statute De Mercatoribus, 13 Ed. 1. And iſſue was joyned, 
it it were lealed with a ſeal of two pieces, and tryed foꝛ the Piaf. 
tiff by a Jury of the City of Lincoln, And it was alledged in Arveſt! 
of Judgment, that the iſſue ought to be tried by the Certificate? 
of the Major, and not per pais. Curia contra. Io this ia à matter 
of fact, and no parcel of the Reco2d. The ſecond cauſe, Lincoly: 
is in the Margent, lo it ſhall be intended to be tried by pais ot the 
County of Lincoln, whereas it was and ought to be tried by a Ve 
nue Ot She City. Thirdly,a Writ of Erro2 iteth upon this matter, 
and not an Audita Querela, 18 Ed. 3.25. where Crr92 is in uung Exe. 
cution. But it was held clearly, that where a Statute is errone⸗ 
ouſly acknowledged as here, no Alrit ot Erroꝛ ſieth, but an Audi. 
ta querela; f02 this is no Recoꝛd. But it it be well acknowledged. 
and removed hither, and Execution is here erroneous, Exro 
lieth thereof, Fourthly,this ſhall be taken as a Statute acknow⸗ 
ledged accoꝛding to the Statute of Acton Burnell of 11 Ed. 1. and not 
accozding to the Statute of 13 Ed. i. e mercatoribus : Do it is good 
fo2 the goods and body, Curia contra: Foz the Conuſee having fuen 
Execution upon it as a Statute Merchant, he ſhall not now be 
received to lay, but that it was acknowledged accoꝛding to that 
Statute foꝛ which the Plaintiff had Judgement. V. Paſch. 36 Ex. 
in Banco Reginæ, Placito 6. | 2 


Brunkhornes Caſe: 


Gore Facias agatuſt B. and others, which were bail fo2 one parker; (5 ) 
and their Kecognizance was, tif P. were condemned, that he 
ſhall pay the Debt within ſuch a time, oꝛ render his body to pꝛilon. 
P. being condemned, and not rendung his body to pꝛiſon, Scire fa- 
cias was bought againſt them: Upon this Kecognizance th 5 
pleaded, that B ſuch a day befoze the day in the Recogniſance, pũid 
the money. And this was held a good Pplea without a Specialty; 
fo2 the Recogmſance, as to them, is but as an Obligation with a 
Condition; upon which they might well plead perkoꝛmance. V.con- 
tra. Ter. Paſch. 31 Eliz. Ordeways caſe. Antea Paſc. 31 Eliz. but the arty 
in the Screfacias, upon this recovery cannot plead it, except ſatft- 


faction be acknowledged upon Reco2d ; fo2 by nude puyment he 
ſhall not avoid a matter of R : uuns 


ecozd. 
Leonard verſus Bacon: a0? | 


Ormedon. The Tenant pleads Mon- tenure, and upon this they ; + 
F were at iſſue; and tt was found that befo2et e Crit pech (6) 
ſed, the Tenant infeoffed divers perſons, to the intent to detraud 
them which had cauſe ol. action fo2 the ſame Lands, and notwith⸗ 
ſtanding he took the pꝛofits. And 50 Uerdic was apjudged ot 

11 


1 
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(7) 


(8) 


(9) 


the Oemandant, fo2 the Feofiment was void againft him by the 
Statute of 13 Eliz. 5, 730 | | 


Hayes verſus Allen. 


Ur cui in vita of a Meſſuage, the parties being at iſſue, it was 
8 found by der dict that a Oilcontinuance being of the Mellu⸗ 


age, the Dilcontinuee pulls it down, and erected a new houle, part 


otthe Land nifcontinued, and part upon his own Land adjopning; 
and if upon this matter the UWirit was well bꝛought of the entire 
Melſluage, oz that it was to have been bzought of ſuch part of the 
houſe ; and how the Judgement ſhould be in this cate, was the 
queſtion. - And after Argument, it was adjudged fo2 the Qeman. 
dant, that the (Urit was well vzought by the name of the whole 
Peſinage, and there needed not Forepriſe; fo the Aion is to be 
lwought as the Land is at the time ot the bꝛinging the action, and 

there is no other foꝛm of CAlxit in the Begiſter vut fo2 the intire 
houſe; and it was adjudged, that the ODemandant ould recover; 
but the Judgement was entred ſpectally, that the Demandant 
ſhould recover Meſſuagium prædict, ſcilicet, So much in length, and 
ſu much in bꝛeadth, accoꝛding to what the Aer dia found upon the 
Land in demand. V. Cokes, Entries «42. The Reco2D of this caſe, 
v. 39 Hen. 6. 8. 33 Ed. 3 Entries 80 11 Hf. 4. Dower 175 & 179. 16 Ed.; 
Brief 650. 32 H. 8. Dyer 47. Fitz. N. Br. 192. Nota, that Mich, 33 & 34. 
Eliz. Rot 11 f. d CUrtt of Erro2 was bꝛotigbt, and the Erroꝛ was 
aftigned in the very point adjudged ; and after Argument, the 
Judgment was affirmed. | i; 


8 Clark verſus Penruddock. 


T caſe adjudged as it is repoꝛted, 5 Co. 100. b. a gainſt the 
opinion of Anderſon, but two Exceptions were taken tot 
Writ. 1. That it did not warrant the Count, foꝛ the TUrit was 
Proſternere Domum, and the Coltint was Proſternere Penthouſe, andſg 
variant and not warranted by the TUrit, Sed non allocatur; fo2 fois 
he fomn inthe Regiſter, Proſternere Domum,where onsly part is to 
dhe Nuſance. 2. Exception, Chat the UWIrit is Modo querentis, hut 
heweth not how the Meſſuage came to him; fo2 it he cometh ta 
it in Le poſt, ag by Diſſeiſin, there is no colour faꝛ him to have re. 
wy. Sed non allocatur, fo2 the Count maketh it ſuffictentiy cer: 
in, 


Atkinſon verſus Atkinſon. 


3 fo2 woꝛds, viz. I have ſerved thee with the Queens Letter, for 
A. ſtealing of goods out of my mothers houſe ; Upon not gutity pleaded, 
and found koꝛ the Plaintift, it was adjudged, that the Action did 
not lie; foꝛ the Defendant doth not ſay expꝛelly, that he had ſtoln 
the goods, but that he had ſervedhim,#c. which may be, though 


he did not ſteal them; fo it is onely a charge by Implication. peri- 
am cited a caſe of one Nowel a Clerk of this Court, where the 
e were, Thou waſt cubbed up for forging of Writs, and ruled no 


on loy. 


Bighton 


a 
* 
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—— 


Bighton werſus Sawle. 


T was agreed by the Court, that where Judgment was given 
1 upon Demurrer, that after a Writ of Enquire of Damages 
is returned, befoze a new 1 — given upon it, the Oekend⸗ 
aͤnt may alle dge any matter in Arreſt of Judgment? But periam 
aid, this is where the damages are the pꝛincipal, but in debt 
where the debt is the Rn and he hath Judgment to recover, 
and a CUrit of Enquiry of Damages, it is otherwiſe. And Ander- 
ſon ſatD, that in Prat and Ruſſels cale where a Judgment was given 
inthe Queens Bench, befoze the Statute of 27 Elia. and the TUrit 
of Enquiry of Oamages was returned after the Statute, and 
the ent was given upon it ; that this Judgment bp 

| 1 ok all the Juſtices was reverſable by kozce of that 


Termino Paſchæ, 33 Eliz. in Scaccario, 


— 
Owen Joans verſus Elizabeth Hoel, Trin. 32 Eliz. 
b 7 Rot. ultimo. 9 


Ebeape: Firmæ of ſeven Cloſes, one called Greenmead, and ſo 
ve to the other ſeveral names; after Uerdig found fo2 th 
ſatntiff ; upon not guilty pleaded, it was moved in Arreſt o 

| gent, t he ought to count of a certain number ot Acres 
1 no Writ of Execution can be awarded to put him in pos 

| n, and ſo it is in every Præcipe 02 LONG. Curia contra: 

is well enough; fo2 when a name is given 

the content of the Acres are not mentioned, viz. ſo many®f a 

(o many of Paſture,e#c. it is ſufficient, t ough it were more toy 

mal to exp2els the Acres; and it is atdedby the e of Jeofail'y, 

and the Court is aſcertained of the truth. And popham Attomez 

a he - known it thꝛice ſo adjudged; and the Plaintifte bab 


at 
to every cloſe, althoug 


(8) 


(1) 
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In Banco Reginæ. 


| Vander Plunken verſus Griffith. 


Ction upon the Statute of 8 Eliz. fo2 cauſing him 
= tobearreſted in the name of Baildree, and thyee 
others, where the thzxe others never con- 
ſented to it; and that this was fo? vexation, 
none of them having cauſe of Aion: TheDe:. 
fendant pleaded not guilty,-and found fo2 the 
Plaintiff, And it was moved in Arreſt of Judy: 
ment, that this caſe is not within the Statute, 


— a 3 2 
fo2 ił he cauſeth one to be arreſted in the name of one ot the Plain: 
tiffs, though the other do not aſſent, he is out of the Statute, 
fo2 he hath colour to do it, and it cannot be ſaid to be maliciouſ 
done; koꝛ one of the parties may give him ſuficient authoutyt 
ſue: To which it was anſwered, that then the Statute ſhall be. 
defrauded ; fo2 then one that is a beggarly 1 and cannot 


pay coſts, pet peradventurẽ may conſent that one ſhalbſue in his 
name, and of the others, eſpeclally in an Action of Treſpaſs; 
but otherwiſe in an Action of Debt: And of this opinion we 

Wray und Gawdy; but the other 12 Contra, that it is out ot 
the Statifte,fo? the reaſon given befoze, But an Exception was 
taken to the Declaration,that the Statute was mif-recited;' for. 
the Statute is, If any. perſon ſhall voluntarily procure any other to be ar- 
reſted, to anſwer in the Court of, &c. where any priviledge is uſed to hodd 
Plea in Actions perſonal. And here the Statute is recited, where any 
priviledge is uſed to hold Plea in any Action, omitting perſonal ;- ſo as te- 
cited, it refers to all Actions:And ſo was the opinion of the Court 
that it was a plain miC-recital; and though the Statute is general 
and need not be recited, yet when he reciteth it fallly, it makes 
the lea ill: And foꝛ this cauſe pꝛincipally it was adjudged, that 


4 


* 


the Plaintiff Nihil capiat per billam. 


Tedcaſtle verſus Holliwell, Intrat. Mich. 32 & 33 Eliz, 
Rot. 423. | 


De. upon an Obligation. The Condition, that whereas J. D. 
I hath bound himſelf to be an Appꝛentice with the Plaintiff; 
if the ſaid J. D. during his Appꝛenticeſhip, o2 any other by his 
allent o2 pꝛocurement, take oꝛ riotouſſy miſpend any goods of the 
Plaintiff; if then the Defendant within one month after no- 
tice thereof given to him, ſatisfie and pay to the Plaintiff for all 
ſuch ſums of money oꝛ wares, cc. ſo taken oꝛ notoriouſly went 


n Dh. hl. es ee P atk ot. ems. te tel ol tremnacs * 


ELIZABETH, in Banco Reginæ. 


237 


the ſaid J.-D. 02 any other by his p2ocurement oꝛ conſent, che ſame 
being ſutticiently pzoveD, chat then, ec. the Oefendant proteſtando 
that the laid J. P. no2 any perſon by his conſent (not making men- 
tion of pꝛocurement) Had not takenno2riotouſly ſpent any goods 
of the Plaintiff, xc. Fo2 Plea ſaith, That the Piaintiff had not 
{ufficiently p20ved betoze Acton bꝛaught, that the laid J. D. had 
taken 02 riot ouſly ſpent any goods of the Plaintiff: Apon which 
Plea, the Plaintitf demurred, and it was argued by Daniel fo? 
the Plaintik, and by Godiry ko; the Dekendant. And the queſtion 
onely was, if the pzoof ſhould be in this Acton, o2 by any other 
means befo2e 2 and what pꝛoak ſhall ſerve, V. 10 Edw.4.11.7 Rich. 2. 
Bar 241. And Scroggs ciſe, Antea. Mich. 32 & 33 Eliz. Ahd Gawdy and 
Fenner conceived che pꝛoot muſt be befoze the Acton bꝛought by 
ſome collateral means, (but ſaid not what means o2 in whar man- 


ner) fo2 the Defendant is not to pay, but ſo much as is taken and 


pꝛoved to be taken o2 ipent, c. and this within one month after 
notice; ſo he is to have time to pay after we made, and notice 

wen; and this cannot be in this Action, But much was not ſpa⸗ 

en to it, fo2 there was an incurable fault in the pleading - Fo? 
he fo2 Plea ſaith, that the not made p2oof that J. D. 
took oꝛ riotouſſy ſpent, cc. but ſpeaks not, that any other by his 
conſent oꝛ pꝛocur?ẽ ment; and ſo doth not anſwer to the ſubſtance 
of the Condition, and fo2 this it was held clearly ill: And fo? 
this cauſe it was adjudgedto2 the Plaintiff, although it was ſaid, 
ui per alium facit per ſeipſum facit: So the Plea extends to it, but 

Court contra. But fo; the matter in Law, they ſaid it was 
ſtrong againſt the Plaintiff. | 


Salteſton and Offely verſus Payne: 


T* ORs Sheriffs of London bꝛought an Action upon the 
Cale, fo2 that the Defendant being in Execution under their 
cuſtody fo2 Fifty thꝛee pound, at the ſuit of Spicer, had eſcaped, the 
ſaid Spicer not ſatisfied , fo2 which they were compelled to pay the 
debt; the Defendant.-pleads, conkeſſing all the matter; and that 
after this eſcape Spicer had acknowledged ſatisfaction of Keco2d, 
And upon this it was demurred; and the Court held clearly, that 
an Action upon the Caſe lieth againſt a p2iſoner fo2 an eſcape out 
of Execution, to the intent to make the Shertff chargeable with 
ths Debt; and ſo — —— between Hill and Holt, Quod vide antea: 
That the Sheriff he hade Action, Quia onerabilis. Fitz. N. Br. 130. 
13 Hen. 7.2. 14 Hen. 7. 1. Blit here becauſe the Defendant is to be 
charged, fv2 that the Plaintiffs are chargeable with the Debt, 
and not otherwiſe; and the Defendant hath pleaded ſatisfacion 
acknowledged upon Necoꝛd, which may be by his means, which 
is not dented ; foꝛ otherwiſe the Plaintiff might have ſhewn the 
ſpecial matter by Replication; and ſo the Plaintiffs are to have 


no loſs, and ſo no cauſe of Action, it was adjudged fo2 the De⸗ 


kendant, and the Plaintiff Nihil capiat per billam. 
RC Mountney verſus Andrews. 


Gade aun upon a Judgment in Debt : The Defendant pleads, 
Y that upon a fieri facias direded to the Sheriff of the r ot 
eicelter; 


(3) 


(4) 
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(5) 


"Leiceſter; f02 levying the debt, he by fozce of it, taok divers theep 


ts, 


of the Defendants fo2 thz debt, and yet detatneth them: And 
this was ruled a good Plea per euriam; although he doth not al. 
ledge that the Writ is returned, and although the Writ is con. 
reinedy apainſt the Sheriff, and rhe Execurton's lawful. wh 
remedy againit the Sheri the Exe | 
the Defendant cannot refiſt, Vide ancca, Rooks caſe, Mich. 32 &33 
Eliz, ; 


Allen verſus Hill Mich. ga & 33 Eli. rot. 54. 


= JeRione Firmæ, fo; à Houſe in Cornhil, London ; Upon a ſpecigj 
Uervict the caſe was Fr. Benſon being ſeiled of the houſe in 
Fee, 4 Eliz. Deviſed it to Agnes his wife fo2 lite; and after to the 
Peirs of his body, the Remainder to Th, Benſon his Bzother in 
Fee. Proviſo, That if the ſaid Agnes clearly departs out of London, and 
dwell in the Countrey, that then ſhe ſhall have a Rent out of the faid houſe, | 
c. And found further, that Francis died without iſſue, and thay 
Th. Benſon died, and that R. is his heir, and that afterward, 1; El 
Agnes totaliter Departed from London, and went to Milton in Suffolk: 
And alter the ſaid R. beloꝛe entry made by him, and the Erecutaz 
of Fr. releaſed to Agnes ; and atterwards entered, and let to the 
Plaintiff, and that Agnes married one Huggins ; and the Defendant 
entered by his commandment. The ſubltance of the matter wag 
if this proviſo doth determine the eſtate befoze entry, fo ifſog 
was Tenant at Sufferance,. and the Releale could not enukt to 
her eſtate: Fo2 it was __ it was a good proviſo to mae her 
eſtate to determine; although there be no wozds (to ceaſe) q 
that it ſhall be void; but being in a Will, it is implied in the 
woꝛds, (that then ſhe ſhall have a Rent) which cannot be, it her eſtate 
be not determined. And the Juſtices ſatd, ſhe ig but Tenantae 
Suflerance , fo2 if the deviſe had been expꝛeis, That it che doth. 
uch an ac her eſtate ſhall ceaſe, atter ſuch ad done, thoughthe 
continue in poſſeſſion, and dieth, this is no Freehold in her; and 
is as much in ſubſtance, And Wray ſaid it was held at an A 
of all the Juſtices,That if Tenant-per aurer vie continue in 
poſſeſſion after the death of ceſty a que vie, he is but Tenant at 
Sufferance, and his diſcent ſhall not take away an entry; which 
Gawdy agreed, and that 18 Edw.4- 25. 19 not Lum: But there was 
a detauit in the Uerdict, fo2 it was toind'that ſhe totaliter Departed 
from London, and went to Milton ta-Suffolk ; but it was found, 
that ſhe dweit out of London, and this is part of the Condition: 
And thts not being found, it is not found that the Condition is 
wen; and thennotwithſtanding any matter found, the entryoe 
the Dekendant is lawfull. And it was moved, That as tort, 4 
Verite facas de novo ſhould iſſiie to examine this point better, it ſhe 
dwelt in the Country; foꝛ it was ſad in this point, the Ge 
was not well examined. But the Court held, that the Uerdict is 


kull; upon which a Judgment might be _ and then no Venire 


facias de novo 1$ ti be awarded ; f024t is found fo2 the Defendant, 
when it is not found that the Condition is bꝛoken; and fo2 this 
cauſe. onely it was adjudged foꝛ the Defendant, But then it was 
objected, that the lite of Agac« was not found, and then the Oe. 
fendant cannot enter. Fenner fad; it hall be lntended mew 


_— 
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bing; fo2 the Jury did not doubt of it, fo? they find that if his 


entry upon the matter tound is iawtul, that he 1s not guiity: So 
they doubted of nothing but that point, and lo it was adjudgedin 
28 El. in this Court. And Judgment was, Quod querens nihil capiat 
per billam. 


Simonds werſns Lawnd. 


Reſpaſs, The Jury found a ſpecial Aerdia. That R, I. Father 
T of the Detendant was a Copyholder of the Land in Fee, 
and ſurrendꝛed it to the uſe ot the ©etendant in Fee, upon con- 
dition he ſhould perkoꝛm the Covenant in ſuch an Jndenture-Che 
Defendant after admittance ſurrendꝛed the Land to the ule of 
the Plaintiff in Fee, upon condition if the Detendant paid ten 
pound, the ſurrender to be void: The Defendant neither paid 
the ten pound, no2 perfozmed the Covevants in the Jndenture; 
The Father enters, and dieth ſeiſed, and it diſcends to the De- 
fendant, and he enters, upon whom the Plaintiff enters: The 
queſtion was, ik this entry were lawful, and adjudged it was not; 
to2 by the entry of the Father, both the Surrenders are defeated, 
So the Oefendant may confeſs and avoid what was done to the 
Plaintiff, and it was adjudged fo2 the Defendant, 


Johns verſus Gittings, Hill. 33 Eliz. Rot. 


Ction foꝛ W02DS, Thou haſt played the Thief with me, and haſt ſtoln m 
A Cloath, and half a yard df Velvet. The-Defendant Ry that 
the Plaintiff was his. Tayloz, and thatupon the day ok, cc. be 
delivered to him a.yard and half of Uelvet, to make him a pair of 
Hoſe, and he made them too freight. Ratione cujus, He ſpake theſe 
wozds, Thou haſt ſtoln part of the Velvet, which I delivered you; abſque 
boc, That he ſpake any m__ aliter.velalio modo. Upon which the 
Plaintiff demurred ; fo2 the Plea and Traverſe do not contels 
any wozds of flander, and then the Traverſe is meerip void. 
L. 5 Edw. 4. 26. 9 Edw.4. 15. 37 Hen. 6. 34. 22 Hen. 6. 17. And ot this 
opinion was the Court; but a manifeſt fault was alledged in the 
1 fo he did not anſwer to the wozdg, Thou haſt ſtoln my Cloath , 
0it fs vicious and cannot be cured, and it was adjudged fo2 the 


Plaintiff. | 


Gaſtrell verſus Townſend, 


A Sono? w92ds. Thou haſt ſought the blood of my Hasband, and waſt 


A — —— ; — if — — — honeſt — 9 — been alive yet 
nd avers info that her Þugband was killed: It was moved 
the Action lieth not; fo2 it is not ſaid, ſhe did any unlawful act? 


and it was cited to be Arn Mich. 18 & 19 Eliza. That foꝛ theſe 


wo2DS, Thou wert the death of J. S. Action lieth not, fo it may be 


rief. But it was ruled here, that the Action lieth, fo2 they ſhall 


be taken to be ſpoken in Mala! » | 
taken poke am partem, amd it was adjudged toz the 


Elſden 


(6) 


(8) 


” (7) 
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(IO) 


(12) 


(13) 


(14) 


Eliden & Page verſ 10 Barnes, Hill. 33 Eliz. rot. 5 19. "mn 


Pf: to Reverſe an Ctlary in Treſpaſs. I. The Plaintie 
in the oꝛiginal was named Barnes, and in the exigent, Bernes , ſg 
an (e) f02 (a) Gawdy held it no Erro2,becaule it was in the name of 
the Plaintiff, Fenner contra: Fo2 the exigent iſſued at the iii ofg 
w2ong perſon. 2. The oziginal was blaba ſua, ahd the erigent 
Was _ and this was held a plain Uariance, and the Atlary 
reverſed. | 


Downes veſus Savage, Trin.32 Eliz. rot. 772. 


Rror to Reverſe a Fine in Cheſter, the Conuſance was taken 
of it by one, and the Dedimus proteſtatem to him, and another 
joyntly ; and this was erroneous. 2s 


Aſhbrooke verſus Snape. 


T was agreed by all the Juſtices, that if one be bound in an 

Obligation, and afterwards p2zomiſeth to pay the money, A. 

ſumpſit [teth upon this pzomile ; and ifhe recover all in damages, 
this ſhall be a Bar in Debt upon the Obligation. 


Barnes verſus May. 


2 That whereas he lold to the Plaintiff a pack of TMool 
{A fo2 twenty pound, to be paid at a day certain, and licet requſ- 
tus, viz, at ſuch a day and place, cc. he had not paid it; and that he 
ſold to the Defendant another Pack of Wool fo2 ten pound to be 
paid when required, Et licet ſimiliter requiſitus, dc. without alledging 
day and place, yet adjudged good, foꝛ it ſhall refer to the firit day 
and place of requeſt. | 


Termino Trinitatis, 33 Eliz. in Communi Banco- 


The Queen verſus the Archbiſhop of York and 8. Buck. 
5 Int. Hill. 33 Eliz. rot. 2350. 1 


—— impedit, f02 luring ts pꝛeſent to the Church of Ac 
worth, as in right of the Outchy of Lancaſter ; and declared, 
that whereas Henry the Eight was ſeiſed, 4c. and pꝛeſented k. 
Dean, Henry the Etghth-dieth, and it deſcended to Edward the 
Sixth, and krom him to Q. Mary, and from her to Queen Elizabeth, 
and that it became void,#c. The Archbiſhop pleaded, that Heath 
hig p2eDeceſſo2 was ſeiſed of the Advowſon as tn groſs, and colla- 
ted to it J. S his Clerk, who was admitted, inſtituted, and indi 
ſted, and died ſeiſed; and ſo pleaded thꝛee ſeveral Collattons one 
after another, and demanded Judgement if Action lay againſt 
him by the Queen; the other Defendant Jncumbent pleaded the 
ſame Plea. And upon this it was demurred ; and the queſtion 
was, if this double o2 treble uſurpation put the Queen out of 
poſſeſſion of an Advowſon which ſhe had in right of the Outchy 
of Lancaſter; andadjudgedit did not: Fo2 ſhe ſhall have ao 
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dge in this as if it had been in Right of the Crown, andfozſuch 
advowlon a Double uſurpation did not put her out of poſleſſion, 
25 it hath been adjudged. And here is no ulurpation but a colla- 
tion which ſhall not put a common perſon out of pofſefiion; and 
it was adjudged fo2, the Queen, and a TUrit to the Arch bichop 
of Canterbury : nota, an exception was taken that the TUrit was 
general, and did not mention that the Queen hadit in Right of 
rhe Outchy, but the Count was ſpecial andſhewed it, but it was 
awarded good; and fo is the Regiſter, and a pꝛeũdent ſhewn in 


Hall yerſus Turbett. 


Eplevin : The Defendant juſtifiethby reaſon of a Fine aſſeſſed 
R vya Steward ina Court Leete,fo2 not coming to the Court 
and doing his ſuit ; and fo2 it a diſtreſs taken; and upon this it 
was demurred. And all the Juſtices held that the Allellment be- 
ing without preſentment, that he ought to do ſuit at Court, was 
without Tarrant ; and in ſuch cate he ſhall be rather amerced 
tben fined ; fo2 Anderſon ſaid, fo2 ſuch offences as are within the 
Conuſance of the Steward as Judge, and of whichhe hath t 
view, he may Aſteſs a Fine, but of others not except they be pꝛe⸗ 
ſented ; and non conſtat to the Steward if he were reſident with: 
in the Leete o2 not, o2 what cauſe he had fo2 his abſence. And 
periam ſaiD,ifhe ſhail Aﬀels the Fine, he will Aſſeſs it too grievoug:; 
and ſo the party ſhall have no remedy ; but fo2 amerctamentsg, 
a moderata miſericordia lieth, 10 H. 6. 7. and fo2 this cauſe the Plain 


tiff had Judgment. | 


Kindler werſns Leverſage, 


R The Cale was, A. ſeiſed of Land made a Leaſe at 


| Clill rendꝛing ſir pound per annum, and by another Deen 
reciting this Rent, he granted eundum redditum to the Detendant 


foꝛ his like ; the Leale at Till determines ; the queſtion was if 
the Grantee ſhall have this Kent fo2 his life acco2ding to the 
wozds of the grant. And reſolved he ſhould, fo2 eundem ſhall | 

taken fo? talem, viz. eundem in ſpecie; viz. Nr pound per annum, às in 
the Queens patent, of a grant of eaſdem libertates to Iſlington, quas 
London, &c. this is not the lame, but tales libertates; and it was af- 


terwards ad E to2 the avowant, that the rent ſhall continue 


during his li 


» 


Margaret Palmes yerſ#s the Biſhop of Peterborough. 


Uare Impedit. De pleads that he demanded of 1.5. the 
of the Plaintiſt to ſee his Letters of O2ders, =o 2 l 
nor thewthem; and fo2 this cauſe fo2 that he was not aſcertained 
whether he were Deacon o2 not, and alſo he demanded of him 
Letters miſſive oz teſtimonials teſtifyinghts ability; and becauſe 
he had not his Letters of Ozders, 171 Letters mifliive, no2 made 
[ 


pꝛoot᷑ 


25 


(3) 


(4) 
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(5) 


(6) 


(7) 


— — 
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oof of them otherwiſe to the Biſhop, he deſired leave of the 
Giſhop to wing them; and he gave them a week, and he u ent 
wap, and came not again, aud that the fir months paſf, and he 
collated by Laps; and upon demurrer upon it, it was adjudged 
fo2 the Plaintiff, fo2 theſe were not cauſes to ſtay the admittance, 
and the Clerk is not bound to ſhew his Lerters of Ozderg z 
miſſive to the Biſhop, but the Biſhop muſt try him upon exam 
nation fo2 one and other ; and the Plea is nor alledged in figs, 
but pro eo quod non monſtravit, ſo all cometh under the (eo quod) and 
(ono part of it is traverſable; and fo2 one and the other cauſe 


was adjudged fo2 the JPlaintiff, 


Reade verſus Johnlon. 


Sſumpſit foꝛ Twenty four pound; and declares upon an indehi- 
A tatus aſſumpſit; Detendant pleads non aſſumpſit; the Jury found 
that the Plaintiff let to the Oefendant Land to2 Seven yearg 
rendzing Eight pound per annum and the Kent was arere fo 
Three years; and that the Defendant did owe no other Oebt, 
oꝛ made any other pꝛomiſe, & ſi &c. And it was held by the Juſtices, 
that the Action did not lie, but onely an Action of Debt. 


Simpſon verſus Titterell, Mich. 32 & 33 Eliz. 
Rot. 914. 


| Firmæ: One Bendlowes let the Land to the Oefendant fo2 
years, proviſo ſemper, and it is further Covenanted that the 
Leſlèe ſhall not aſſign his term to any other, except to the leſlo2 
paying as much as another; and if the leſſoꝛ will not have it, that 
then he may alien it to none except his mother o2 his ſonne; the 
Leſſee aſſigned it to his mother, Leſlo? entred and let it to the 
Plaintiff ; the queſtion was ik the wozds were a Condition, 0? 
onely a Covenant, And all the Juſtices held it was a good Cor: 
dition to Defeat. the Eſtate ; fo2 Periam ſatd,' proviſo alwapes im: 
plteth a Condition, if there be not woꝛds ſublequent which may 
peradventure change it into a Covenant, as where there is ano⸗ 
ther penalty annexed to it foꝛ perfozmance, as Dockwrays Cale, 
27 H. 8. 14. blit it is à rule in proviſoes, where the proviſo ig that the 
Leſſee ſhall pertoꝛm oꝛ not perfo2m a thing, aud no penalty toit, 
this is a Condition, otherwiſe it is void; but if a penalty is an- 
nexed, aliter eſt; to which the reſt of the Juſtices agreed. Audit 
was adjudged foꝛ the Plaintiff that the entry was lawful!, 


Barret verſus Heveſett, Paſch.33. rot. & fo. 


1 for aſſault, Battery and wounding, apud Downham in the 


County of suff. 26 September, 21 Eliz. the Defendant pleaded 


quoad vi & armis, not guilty, und quo ad reſiduum tranſgreſſum a ctio non 


&c. foꝛ he (aid that Philip Earl ot Arundel was ſeiſed of ſixty acres 


Of paſture called Shepherds Hole in Thetford in the ſaid County of 


Suffolk, 


————Tww__C te. Dent en das a ind ab tt. ate lt e 


6 


ELIZABETH, in Banco Reginæ. 


93 


Suflolc, and let them to Ro. Whitney, 28 Eliz. f02 twenty one years, 
and that the Plaintiff tempore quo clauſum prædict fregit & cunicùlos 
jpſius Rob. ibidem inventos cum retibus & alis ingenus capere valuit, f02 which 
the Defendant as ſervant. to the laid K. and by his command- 
ment tempore quo & molliter manus impoſuit typon the H laintiff at T. in 
the ſaid lixty acres to hinder him trom taking and carrying away 
the ſaid contes, que eſt eadem inſultus & tranſgreſſio unde, &c. abſque hoc. 
that he is guilty de tranſgreſſione & inſulcu, &c, alibi vel alio modo in 
Dict Com Suff. prout, &c. & hoc. and upon this it was demurred in 
Law, and adjudged foꝛ the Plaintiſt. Nota, this Caſe was taken 
out of the Keco2d delivered to the Repozter by Brownlow pꝛoto- 


nothary, 
Termino Trinitatis, 33 Eliz. in Curia Wardorum. 


Hartopps Caſe. 


Og Hartopp deviſed Lands to Denham and thee others in 
Fee, to the ule of Th. Harcoppher Bꝛother, and the heirs males 
of his body; and fo? detault ot uch Iſſue, to the heirs females of 
his body, with other remainders over, Tho. dieth having Jſſuea 
aughter, his Wife enſeient with a Son, which is afterwards 
bom, And afterwards Elizabech H. dieth ; The queſtion was, if 
the Son 02 Daughter oꝛ neither of them ſhould have the Land; 
and upon argument by Wray and Anderſon chtef Juſtices, Kingsnull 
and Morris -SUrveyo2 and Attoznep of the Court of TUards, that 
neither of them ſhould have the Land; 2 it being deviſed to the 
Uſe of Tho. ut ſupra, and he dying befo2e the Deviſoz, this cannot 
veſt in the heir oꝛ it never veſted in the Auncefter , fo2 the woꝛds 
(heirs) are not to give the immediate Eſtate, but b way of [tmt- 
tation; and if this ſhall veſt in the heir, it ſhall veſt in him as a 
purchaler, which was not the intent of the deviſoz, and ſo ſhall 
e void; and they concetved the Caſe doth not differ from Bret and 
Rigdins Caſe ; but becauſe the Office was not fully found, they 
would not reſolve it, but a melius inquirendum was awarded, 


Termino 


— 
— 
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(1) 


(2) 
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Kenſon verſus Reading, Int. Hill. 3s. rot. 542. 


Reſpaſs, The Cale upon a ſpectal verdict was. The 


Ar > 
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! 


Aueen had the Kectozy of Greenwich to which the 
Mannoz of D. did appertain ; and granted them 
per nomen Rectoriæ, and all the Lands, Tenements, 
bv Cuderwoods, and Þerevitaments to the ſatne ve; 
longing, Salvis ſemper & omnino reſervatis omnibus groſſi 
5 arboribns boſcis & maheremiis de & ſuper præmiſſis. And it 
by theſe woꝛds Boſſis, the Underwoods which are betoze let er. 

2efly were excepted o2 not, was the Queſtion, Winter fo; the 
Planet argued that the Uinderwoods are excepted. Foſter, contez; 

92 the underwoods being granted by expzeſs woꝛds cannot be ex, 
cepted no moꝛe in the Caſe of the Queen then of a Common per 
fon; to2 the rr of that which is exp2eſly granted is void, 
otherwiſe it is of a thing that 1 by implication; am 
here the woꝛd (groſſis) extendeth to boſcis arboribus, &c. and 10 nö. 
thing is ercepted bur groſſis arboribus, dec. and not the Cinderwoods, 
And ſo was the opinion of the Court, that an exception in the 
Queens grant cannot be of that which is befoze expꝛeſiy granted, 
and her intent here is apparant by the woꝛd (groſſis) to except on. 
ly the great Wood, and it ſhall be referred as well tothe Trees 
as to the reſt; and it was adjudged fo2 the Defendant, | 


Hill yerſus Pilkinton, Hillar. 32. Rot, 171. 


Ebt upon an Obligation, the Condition was to perfozm Co: 
venants in a Leaſe, the Oefendant pleads Covenants per⸗ 
foꝛmed. The Plaintiffby replication ſhewed the Covenants inthe 
Judenture ; whereof one was that he ſhould enjoy ſuch Lands let 
to him quietly without interruption, and ſheweth in facto, that the 
Defendant 20 Martii. 3o Eliz. had Diſturbed him, and in that aſſigi. 
eth the beach; the Defendant by rejoynder ſheweth that in the 
Indenture there was a proviſo, that it he payeth ol. the 3 1 of March 
30 Eliz. that then the Jndenture and all therein contained ſhall be 
void: and alledgeth that he paid the 10l. at the day (but this was 
after the diſturbance ſuppoſed) and hereupon it was demurred; 
and after opening of the Cale by Bevercotts fo2 the Plaintiff it was 
adjudged without any great argument foz the Plaintiff; fo2 by the 
Covenant bꝛoken befoze the Condition perfozmed,the Obligation 
Was fozteited ; and it is not material that the Covenants W 
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void befo2e the Action bꝛaught. But Wray laid, that it the proviſo 
had been that upon the payment of the 10 l. as well the Dbliga- 
tion as the Indenture thould be void, it had been peradventure 
otherwiſe ; fo2 then the Bond was void befoze the Action bzought, 
& 35 H. S. Dy. 57. and Bylowes Cafe was cited, where a Parſon 
made a Leaſe fo2 years, in which were divers Covenants, and 
after he became non reſident, by which the Jndenture became void, 
pet he might maintain an Action of Covenant, fo2 a Covenant 
#2oken beto2e his non reſidency, v. Dr. Hectors Caſe,antea;Mich.29& 30. 
B. R. placito 37. | 


Porter verſus Gray, Tr. 33. Rot. 365. 


voury f02 an amerctament fn a Leete ; fo2 that Ed. 6. granted 

e hundꝛed of H. tn which was a Leete to G. Owen in Fee,who 

died ſeiled, and it diſcended to J. Owen his couſin and Peir, who 
being ſeiſed, granted tt to Foſter in Fee, who by Deed enrolled 
granted it to the Earl of Leiceſter in Fee, who by Deed enrolled 
granted it to the Lozd Norris in Fee; and fo2 that the Defendant 


was reũant within the hundꝛed, and appeared not at a Leete held 


23 Aprill, 32 Eliz. he was amerced Twelve pence; and fo2 that the 
diſtreſs, cc. And upon this avowy it was demurred in Law. 
I. Becauſe he pleaded that G. Owen died, and it diſcended to J. O. 
his couſin and Heir, and ſhewed not that G. died without Jlſue. 
Sed non alloratur, f02 it ſhall be clearly intended. 2, That he ſaid 
that J. O. did grant it to Foſter, but ſhewed no Deed of the grant ; 
and it was ruled to be ill, fo2 this cauſe ; fo2 it cannot be granted 
but by Deed, which muſt be ſhewn. 3, That the Defendant did 
not hewthat the Court was held within a month after Eaſter; and 


this was held a good exception, it being a Leete by grant; but ofa 
_ Leete by preſcription it 1s otherwile, 20H. 7. 22. 18 H. 6. f 1. att 


they were of opinion to give Judgement fo2 the Plaintiff, but 
void adviſe, ec. | 


Love verſus Wotton, Hill. 33. Rot.188. 
Ebt lipon ah Obligation, the Defendant pleaded the Statute 


ot Uſury made 6 Feb. 13. Eliz. (whereas the Parliament did 
begin the ſecond of Feb. : 3 Eliz.) and that the Obligãtion was taken 


by Uſury ; the Plaintiff replied it was not made fo2 Ulury,c. 


at Iſſue, and found fo2 the Plaintiff; and fo2 that the Statute 
as milrecited, and it was a general Lawof which the Court is 


17 formam Statuti modo & forma prædict. anD upon this they were 
to take Conuſance; although both the parties do agree there is 


(3) 


© > hy 


ſuch a Statute, yet the Court well knowing there is no ſuch Sta- ⸗ 


tute , and ſo cannot be contra formar Statuti, the Court held no 
Judgment could be given fo2 the 1 it being in the Barr 
of the Defendant, the Court held it clearly ill; an that a re- 
pleader ought to be, although it was after verdict ; and it was 
adjudged that there would be a repleader, Mar. Dy. 118, 


Tayler verſus F iſher, Paſch. 32 Eliz. Rot. 146. 


| 1 fo2 bꝛeaking his houſe, and taking away a Coꝛſlett and 


a Pike ofthe Plaintiffs; The Defendant pleaded that _—_ 
| | ime 


(5) 


— 


1 
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time befoze the Treſpaſs ſuppoſed. J. Bamtield was ſeiled of the ſaid 
'Coxflett and ]Itke as of his own goods remaining in the Plain. 
tiffs houſe,and that he ſold them to the Defendant,and thereupon 
he tempore quo, &c. came to the Plaintifis houſe and demanded 
them; and the (Wife of the Plaintiff then and there (the plainti 
being abſent,) licenſed him to enter into the houſe,and take them; 
and he thereupon entred ec. and took them, as it was lawkul fg 
him to do, æc. And upon this it was demurred. And after divers 
motions it was adjudged foꝛ the Plaintiff, that he ſhould recover 
as to the entring into the houſe, bur not as tothe goods; toꝛ the 
goods being in the Plaintiffs houte, and it not appearinghoyw 
they came there, vz. either as Trelpals oꝛ otherwile, he cannot of 
is own head enter; and the TUtves licenſe to enter intoherhug, 
bands houſe is not good, fo2 ſhe cannot give one Atthouty to en 
ter into her Þuſbands houle; but Gawdy contra, fo it may be in 
tended the goods were there by the Plaintiffs Licence, and then 
he might well enter and take them; but the thꝛee other Judges 
contra: ànd it was adjudged foꝛ the Plaintiff, v. 30 Ed. 3. 12. 


Bretton & Elizabetha Uxor verſus Bolton of Graies Inn. 


wet: The Plaintiffs declared that whereas Tho. Bolton wag 
the B2other of the Oefendant, and the Oefendant was a 
Cotmſelloz, & peritus in lege, and whereas the Oefendant did know 
> the ſatdT. was ſeiſed to him and the Heirs males ol his body, 
the remainder to the Defendant, and to the heirs males ok his 
body, ofthe Mannoꝛ of Heywood in the County of Norfolk, and th 
the laid E. the wife of the plaintiff had lent 1001. to the (aid. fo 
the payment of which lum at a certain day to come, the laid T. ant 
the Oefendant were obliged by their writing Dbligatozy, ſigilow 
ſigillat joyntly and ſeverally in 2001. the Defetidant in contiders 
tion that the ſaid Eliza. at his ſpecial in 2 deli ver to the 
ſaid I. the ſaid wꝛiting Obligatoꝛy to be cantelleed and ſhould lend 
to the ſaid T. another 100 I. did aſſume to the ſaid Eliz. that ifſhe 
would refer to the Oefendant the making of the ſaid aſſurance fo 
the 2001. and would uſe no other Councel then the Councelo 
the Defendant, that he would pꝛovide calem aſſurantiam pro indepro 
prædict Eliz. per qualem ipſa eadem Bliz. haberet ma jus advantagium of the 
card T. if he ſhouls make default of payment of the ſaid 200 l. then 
the ens one ſaid 100l. and alledged in facto, that ſhe truſt: 
to his pꝛomi | | 
laid I. the laid bund to be cancelled ; and that the lent to the laid J. 
the other 001. and that the Oefendant not regarding his pꝛomile, 
but intending to detraud her, chen and there knowing that the ſaid 
I. was ad tunc, ut præfatur, leiled in Taple, viz. to him and his heirs 
males ot his body (but faith not where the reverſion o2 remainder 
was) then and there falſo & malicioſe pz0vided fo? her aſſurance a 
rant of an annual Rent iſſuing out of the ſald Mannoꝛ of H to 
ave in Fee (and ſhewed jt in certain) which was a Rent ſecke; 
whech the truffing to the lald pꝛomile received fo2 her ſecurity ot 
her 200 l. and alledged fn facto that the ſafd r. within one yeat 
Died without iſſue, by which after his death the ſaid Rent ceaſed 
and became void; and the ſaid \ came to the Defendant 
diſcharged of the ſaid Rent; and further alledged that the Deken⸗ 
dant pꝛovided no other aſſurance fo? the payment of the ſaid 20 . 


e uſed no other Counſel,#c, And delivered to the 


U ² oe dt at tein did. as £2. at ada at i tt. 
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and that the laid 200 l. and every part thereof were yet unpaid, 
& ſic. the Defendant taſly and maliciouſſy deceived the ſaid De: 
fendant in providing the laid aſſurance fo2 the payment of the 
ſaid 200 l. by which ſhe is without remedy fo2 the payment of the 
laid Rent 92 the laid 200 |, ad damnum 400 l. the Oetendant pleaded 
non Aſſumpſit, and found agatnit him. Ind divers matters were 
alledged in Arreſt of Judgment, 1. It was alledged that where- 
as the ſaid I. and the Oetendant were obliged per ſcriprum ſuum Obli- 
gatorium ſigillo ſuo ſigillat and (0 is Uncertain, 102 it cannot be the 
Bond of both, fo2 it is ſigillo ſuo, &c, in the ſingular number. Sed 
non allocatur, f02 ſigillo ſuo may be referred to both their ſeals, and 
both may uſe one ſeal. 2. The Aſſumpfit is that 1f the at his in- 
ſtance and requeſt would deliver the Bond, #c. and ſhe alledgeth 
that ſhe delivered the Bond, ec. but ſaith not that ſhe delivered it 
at his inſtance ; and if it was not delivered at his inſtance, but 
upon ſome other conſideration,as it may be intended it is no per- 
fozmance ofthe conſideration. Sed non allocatur, fo2 when the delt- 
vered the Bond to be cancelled, it ſhall be intended upon the con- 
ſideratton befo2e, and at the requeſt of the Defendant. 3. Fo2 
that it was alledged that the Defendant well knowing that the 
Catd I. was ſeiled ut prefertur in Tayle, but ſaith not in whom the 
remainder was; and it might be to his right heirs; and then the 
Rent ⸗charge may have continuance, Sed non allocatur, fo2 when in 
the recital it is ſaid that T. was ſeiſed tn Cayle the remainder 
to the Dekendant; and kt is ſaid afterwards that T. was ſeiſedut 
prefertur in Tayle, this ſhall be intended with remainder over as 
befoze, 4. Upon the ſubſtance ofthe matter; that this aſſurance 
that was made was better then what ſhe had befoze, fo2 it is not 
alledged when the firſt 100 l. was to be paid, but at a day to come, 
which may be long after ; and here the Kent that was granted be- 
ing an Inheritance which charged the Land, was a better aſfte- 
rance then a Bond which charged the goods, foꝛ which ſhe had no 
remedy it the Obligoꝛ left no Aſſetts to his Executoꝛ. But the 
Court held clearly the contrary, fo2 the Bond charged his per- 
ſon and his Executoꝛs after his death, but this Rent did onel 
charge his Land during his like; and he being dead, ſhe had nork⸗ 
medy. 5. The concluſion of the Action ſounds in nature of a diſceit 
and then the Iſſue non Aſſumpſic is no anſwer to that the 191aintiffs 
have charged the Dekendant. Sed non allecatur, fo2 the Plaintiffs 
having declared upon the whole matter, and having chewed tothe 
Court ſufficient matter that the Defendant had not perkoꝛmed 
his pzomſe, the concluſion is not material, but the Court mall 
aͤdjudge _= the whole matter pꝛecedent; ſo it is a good iſſue, 
And the Plaintiffs had Judgment. e f 


Sir Richard Buckly, verſus Wood, Cujus principium-. | 
antea, f. Paſch. 33. placito 21. rants 


T was now moved again by Egertou fo2 the Plaintiff, that the 
1 Bill was not lawfully exhibited in the Star: chamber, foz mat⸗ (7/ 
ters concerning his lite which were not examinable there, fozthen 
his own Dath ſhall p2ejudice him; and if the action did notiye 
foꝛ the erhibiting, yet it — he ſpoke of it in the Country; 
and ſpoke of the ſubſkance thereof (as it is en alledged in the 
Occlaration)and ſatd that his Bill, and all that was contained! 1 
ä [ 


— 


,, 


— 


— — — 


8 Ter. Mich. Trioeſs tertio & Iriceſs. quarto 


(8) 


(9) 


it was true, fo2 this an Action lieth; to2 this is not ina courſe 
of Juſtice. Tanfield; if the Bill containeth any matter ot flander of 
another, then or him againſt whom it is exhibited, an Acton lieth 
as in 2 Eliz. between Stanley and Courſep; where the witnels goeth 
beyond the point in Ifſue, 92 queſtion, and flandereth a third per⸗ 
ſon, Adton lieth; but here the exhibiting of the Bil is onely in 
courſe of Juſtice, and concerneth himſeit onely, and to is not pu⸗ 


nichable; and then his ſaying iu the Country that his Bill was 


true, &c. is not puniſhable, And ye tald thut rye Declaration 
is incertain, fo2 it is that the Defendant did exhibit his Bill, 
contepning (inter alia) this matter which is not good; fo? it might 
be there were woꝛds of qualification in the Bill, which qualified 
the firſt wozds, and therefoze the whole Bill was to be recited, 
But all the Juſtices held this exception not to be material; fo; if 
ere were any woꝛds or qualification, they were to be alledged by 
the Defendant, and it ſhall not be otherwiſe intended, but rather 
at it contained this matter of ſlander amongſt other matters ol 
ſlander. And foꝛ the matter they all reſolved that the gaion lay; foꝛ 
they were not matters examinable in Star chamber, and when he 
erbibited the Bill maliciouſly tn flander of the Plaintiff fo2 mat: 
ters not examinable there, it is reaſon ye ſhould be puniſhed, and 
eſpecially when he ſpoke of the matters in the Country, and pub. 
lithed them and affirmed they were true. But Wray laid, if the Bill 
been well exhibited, fo2 which matters the Court might take 
examination, ſo that his complaint was in courſe of Juſtice, an 
Action did not lye, although they were falſe and ſcandalous; and 
if it did not [ye fo2 exhibiting the Bill, then it lay not fo2 ſaying 
that it was true; but in the pzincipal Caſe they refolved ur ſupra 
And the Pꝛeſident ol Bowes his Cale was ſeen in Court, which was 
all one with this Cale, except that the wo2ds (inter alia) were left 
out; and all. the Bill was recited, and afterwards at the end ol 
the Term it was adjudged fo2 the Plaintiff, 4. Co. 14. B. 


Dalton verſus Sheffington, Tr. 32. Rot. 110. 


Rror to reverſe an Dutlary ; the Daiginal was Sheffingron, a 
— He mean pꝛocels Skeffingron, and fa? this variance it was te- 


Atkins verſus Atkins, Hill. 33. Rot. 776. 


ardthot his 
the Grit of 


Nelſon 


* 


8 of 
Is 2 "2s « 
3 115 S 
gink. 


ELTZ ABE THE, in Banco Re 


— 22 


Nelſon & Bugg verſus Woodward. Cujus princi- 
pium antea. Trinit. 32 placito 13. 
Rohibition: the Caſe was moved again: Gawdy Juſtice held that 
tonſultatton ſhould not be granted, 1 is ds n contraa fo2 
Tythes to come, which, may be without Deed, and may be fo2 
Alte 02years; and it is a contract that goeth in diſcharge: of pay: 
ment ot Tythes; but a Leale oꝛ grant a Tythes muitbeby Deed 
21 H.6,43- und here a Pꝛohlbition liethto avoid cirtuite of Action; 
and of this opinion was Clench Juſtice, Wray & Ferner contra; 'that 
this 1s a ſale, and cannot be without Deed, and a grant and con- 
tract fo2 Tythes is all one.; but-a fate: fo2 one year may be of 


249 


Tythes without Deed, and it ig not.reaſon he chould male a 


Deed to every one of his Pariſhioners koz each of their Tythes 
fon a year; and Wray fat 12 had conferred with the-Juſtices ofh 
houſe, and they were ol his opinion. ; And as ta the circuite 
Action, the Plaintiffs here can have no Action upon the pꝛomile, 


fo2 this was made with P. and although they are aſſignees of the 


Land, yet they can have no Action, & Poſtea P. 35 Ella. it was ad 
judged fo2 the Defendant, that this agreement cannot be with. 
out Deed, and the Alllgnee had no colour to take thereofadvan- 
tage, and a conlultatton was granted. . 1 5 


Leeks Caſe. 


Hs was Endicked by the name of John Leeks, alias Style de Dets? 
and it was held to be ill, foꝛ he ought to have his addition 
befoze the alias dictus, and ſo it was ruled in Grymes cuſe, althe 
both the names be not recited in the alias. Ten. J e 


Lacy verſus Lacy. 


A Singh : That whereas the Defendant was: poſſeſſed of a 
Leale foꝛ pears,the reverſion to the Queen; tnicotifid n 
of ten pound paid by the Plaintiſf to him in band, and ok ken 
pound to be paid to him upon the pꝛocuring of a new Leaſe ts the 
Plaintiff, the Defendant did pꝛomiſe to ſurrender his Leaſe, and 
to pꝛocure a new Leaſe to the Plaintiff befo2e the end of Trinicy 
Term, and that he had not perkoꝛmedit: upon non aſſiimpfirplead- 
ed it was found fo2 the Plaintiff ; and it was ſald in Arreft of 
Judgment that the Declaration was not good; becanife yo * 
not alledge he was ready to pay the ather ten pound at the end e 

Trinity Term; Sed non allocatur: fo it was not to be paid till the 
Defendant pꝛocured the Leaſe, ſo he was to da the rt Act; and 
the Plaintrif had Judgment. — 2 5 e eee e 


Brable verſus Hollywell; Tr. 33 Eliz. rot. 4833 
17 110 351 12534 Ar 


Sſumpfic The Plaintiff counts that the Derendbint upelt 
A certatn conſideration pꝛomiſed to pode to him 1 
UuUarters cf Tyeat between Sturbridge Fair and Chtiſtmar, if 
Plaintiff liked thereof at Sturbridge Fair ; and Hewed he liked 
che Ot and upon the laſt of November at ſuch a place requires 
the Octendant to deliver them, 3 he had not done. Upon 

KN non 


(it) 


(12) 


(13) 


256 Ter. Mich. Trioeſs. tertio & Triceſs. quarto 


(14) 


19) 


(16), 


non aſſumpſit pleadeD it was found foꝛ the Plaintiff; and it was aj. 
[edged in Arreſt of Judgment, that the Declaratton is not good, 
becauſe it is not ſhewn in the Court that he ſhewed his liking to 
the Defendant, and his liking is ſecret, of which the Oekendant 
cannot take notice; and theretoze of neceſſity it muſt be alledgey 
17 Ed. 4. and ſo it was ruled this Term between Chapman & Hurſt, 
which is entred Tri. 33. rot. 487. Bait it was anſwered, that his 
liking was ttictently ewn when it is alledged he required 
them at ſuch a day; th Court held this will not aide him as 
this caſe is, fo2 the liking is to be at Sturbridge Fair, and here a 
requeſt is alledged ule. Nov. which fs long alter, and at another 
place. And judgment was given koꝛ the Defendant. 


A Sſumpfir: The Plaintiff declared that the Defendant in conſi⸗ 
A deration the Plaintiſt ſhould ſerve him fo2 one year, and 
manure his Land, cc. pꝛomiſed to pay him fozty ſhillings, and 
alledged in facto that he ſerved him fo2 one year and manuͤred hig 
Land, cc. the Defendant pleads, the Plaintiff did not ſerve him 


*fo2 one year, but departed from his ſervice within the year, and 


upon iflue joyned, it was found fo2 the Plaintiff ; and it was al: 
ledged in arreſt of Judgment, that the iſſue was not well joyned, 


" fo2 it was a traverſe of the conſideration, which is not traver: 


ſable,but it was ruled good,and the Plaintiff had judgment, Non, 
the reaſon ſeemed to be, becauſe it was a conſideration exect: 


tou, 
Coles werſus Haveland. 


Ab koꝛ theſe woꝛds, Coles hath ſtrained a Mare, innuendo carraliter 

1  cognovit o_ the Jury found that the Defendant ſpake the 
wo2ds C. hath ſtrained a Mare, meaning that carnaliter cognovit. And 
lipon theſe woꝛds the Plaintiff Had judgement, although it was 
alledged that the woꝛds in themſelves had no ſence, and the Inw 
endo mill not help the matter, but onely denote the perſon; but 
becauſe the Uerdichath found p2eciſely that this was his mean. 
ing, and it is a phzale of the Country, Jt was adjudged ko the 


Stoner verſus Audely. 


A tion foꝛ theſe woꝛds, ſſ Aide me to Stoner, for I have felony to layts 
his charge for he would have robbed me. After UerDict fo2 the Plain 
tiff, it was alledged in Arreſt of Judgement, that the wo2ds are 
not actionable, fo? perhaps the ſaying, I have felony to lay to his charge, 
ok themſelves are actionable, but when he faith further, for be 


would have robbed me, they p20ve no felony, but extenuate the firſt 


w92ds, and ſhew what he did intend, andthe laſt moꝛds are not 
actionable; fo2 to ſay, One would have robbed me, an Action lieth not, 
without ſewing ſome overt Act put in ure, which is Felony, o: 
Laule to bind one to his good behaviour; fo2 though he had an in- 
tent, peradventure he repented of it, and did no evil Ac. And 
Lea,£ited a adjudged in 27 & 28 Eliz. inter Tuttell & Osborne, that 
theſe wo2Ds,ſcilicer, Thou wouldſt have murdered me,are not actionable; 
and fo2 this cauſe the Court inclined that an Action did not lye, 
Sed Adjouraatur. 4 | 

| Stapleton 
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Stapleton werſus Frier, Tr. 33 Eliz. rot. 189. 


4 Ction foꝛ wo2Ds, Ml. My Lord preſident of the North ſhewed Mr. Sta- 
pleton tis hand ſet to a Book, whereby he had conſented to the late Re: 


bels of the North, but by the means of Mr, Fairfax, my Lord Prefident was per- 


ſwaded,and the matter ſuppreſſed. After Uerdict fo2 the Plaintiffit was 
moved in Arreftof Judgment, that an Action lay not, fo2 it is not 
ſaid he conſented to the Rebells, but that his hand was ſet ts a 
book, wherebyhe did conſent, cc. but ſheweth not who ſet to his 
hand, and it might be done by another; alſo it is not ſaid he con 
ſented to them in their Rebellion, but the conſent may be in ſome 
other matter, no2 that he knew they were Rebels; alſo it ap- 
peareth not in what they were Kebells, it in treaſon o2 onely upon 
moceſs of Rebellion, Curia contra in omnibus; fo2 it Cannot be his 
hand, ik he himſelf ſets it not to the Book, but another may write 
his name; and when he ſatd, he conſented to the Bebells and 
ſhewed not any certain perſon, this cannot be otherwiſe intended 
but that he conſented to all the Rebels in thetr rebellion; but if 
he had ſaid that he conſented to A. and B. which were Rebells, 
this peradventure may be intended that he conſented to them in 
ſome other matter, as it was ruled 26 Eliz. inter Browne and Lifle, 
where the woꝛds were; He was confederate with Campian the Jeſuite, n 
Action lay, fo2 it is not ſaid he knew him to be a Jeſuite, no2 in 
what manner he was conkederate with him. And in this Term it 
was adjudged to2 the Plaintiff. 


Dullingham verſus Kyfeley. 


Rohibition : And ſurmiſed that k. the Defendant being P2o* 
pꝛietoꝛ of the Parſonage of sapſto in Suff. had ſued Curtis itt the 
Court Chꝛiſttan, to2 Tithes of certain Land in the Pariſh of s. 
the Plaintiff being Parſon of Hemingron in the ſame County came 
in pro intereſſe ſuo dd alledged there is a cuſtom within the Part 
of Sa. that the Parſon of Hem. ſhall have thirteen Cheeſes koꝛ t 
Tithes of thele Lands in Sa. and that in recompence thereof the 
Pardon of Sa. had thirteen Cheeſes fo; the Tithes of ſuc 
Lands in Hem. and upon this matter he grounded his Pꝛohlbi⸗ 
tion, alledging that he had pleaded this in the Spiritual Court, 
and it would not be received. Tanfield moved that the Pꝛohibi⸗ 
tion lieth not, fo? it is foꝛ one that is not ſued, and it is not rea- 
ſon he ſhould ſtay the ſuit ot᷑ a ſtranger. Alſo here the very right 
of Tithes is to come in queſtfon, and not the bounds of the Pa⸗ 
riſh, and ſo is not triable here, as 35 H. 6. 39 & 47. & 14 H. 4. 17. 
are, Coke contra, f02 the right of Tithes is not here in queſtions 
but a modus decimandi, and ſo is triable here; and this was a goo? 
matter fo2 the ÞPartſhioner to plead; and that which the part- 
ſhioner may plead, he that cometh in pro intereſſe map plead. 
Gwdy, the JIariſhioner might well plead it, but when the Par- 
ſon of another Pariſh will plead it, by this the right of Tithes 
will come in queſtion between . two Parſons; and 20 H. 6.18. 
the Cale is, that when the 101 of Tithes is in a 
2 . 
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(20) 


21) 


(22) 


between two Parſons, this Court hath no jurisdiqion: fo? the 


trial of the right, ec. belongs to the Civil Law, 3: H.6. and after: 
wards the Court was of opinion to grant a coniultation, Sed ad. 


* Smith verſus ClerkeP 


JRohibition: The Caſe upon ſpecial Cterdict was, two Tncum: 
bents were of 2 Church of Ungery Hatly in the County of 
Camb. one ſued the other in the Spiritual Court to depaive — 
foꝛ not reading the Articles, and giving his aflent to them accoz. 
ing to the Statute of 13 Eliz. and the Jnue being ik he gave his al 
ſeñt, the Jury found, that he read the Articles and ſaid, give my con. 
ſent unto them ſo far forth as they agree with the word of God. And it was 


adjudgen, that it was not lucy untained conſent as the Statute 


intendeth, but it ought to be abſolute without condition. Anda 


conſultation was awarded, 5 
M urrell verſus Smith. 


183 firmæ. V. 4. Co. 24. b. The Court held that he remained 
a Copyholder as befoze, and the heir might enter without 
admittance, yet ſhould pay his uſual Fine, and do all his ſer: 
vices, except ſuit at Court, fo2 that is gone by ſeverancefrom 
the mannoꝛ, andſhould be ſubject to foꝛteitures as waſte, cc. And 
Fenner Jlffice ſaid, that he might ſurrender his eſtate to the gran: 
tee of the Freehold, to the uſe of the grantee, fo2 he had the rever. 
ſion, but could not turrender to the grantee to the uſe of another, 
noꝛ the grantee cannot grant it by Copy to another; ſo the Copy: 
holder muſt always keep it in his hand; but quære ot this: and the 
other Juſtices gave no opinion of this point. 


Smith verſus Havens. 


eſpaſs: Upon demurrer the Caſe was, 1.5. by his TUillin wy: 

ting, deviſed that If Eliz. his Wife think good to bring up his children 
in Learning, and to find them meat, drink, and apparel, that then ſhe ſhall 
have his Land till I. S. his ſon attainhis age of twenty four years, 
and dieth;the wife undertaketh the bꝛinging up of the childzen,and 
dieth bekoꝛe the ſon came to twenty four: years age; the queſtion 
was, ik this was onely a matter of confidence, 92 of anintereſt 
alſo in the Land, And all the Juſtices were of opinion, that it 
was not onely a confidence but an intereſt, and it was tied with 
the condition to bing up the child2zen ; and if it ſhould determine, 
the childꝛen ſhould be without remedy fo2 their education, 4 Elz. 
Dy. 210. & adjournatur. 


Jeffery yerſus Coyte. 


Eldaing firmæ: The Caſe upon ſpecial Aer dict was os Trevelian 


being Tenant fo2 life, the remainder to Thomas her {on intail, 
they two 2 & 3 Ph. & Mar. let the Land by Judenture to Agnes Browne 
fo life, remainder to W. B. fo life, rendꝛing ten pound rent per ana 
Avice dieth, Tho. that was in remainder, accepts the rent of Ag. B 
and dieth, Hugh JT. the iſſue of Thomas accepts the rent of the iaid 


A. B. and after enters and makes a Feoſfment andlevietha F — 
| 0 
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to 1.5. Ag. B. re· enters and dieth, W. B. as in his remainder enters. 
The queſtion was tif 1. S. the purchaſer might avoid this Leaſe in 
remainder; oz tif the acceptance of the Rent from the firſt Te⸗ 
nant fo2 lite made this Leaſe good to W. B. in the remainder: 
Gawdy, this acceptance of the rent by the iſſue in tail maketh good 
both the eſtate fo2 lite, and the remainder to W. B fo; theymake 
but one eſtate; and it a Leaſe be made to two, and the iſſue intail 
accepts the Rent of one of them, and ſaith he will accept him on⸗ 
ly fo2 his Tenant, pet it is good toꝛ both, and thele eſtates are 
directed out of both the interens of Avice and Thomas their ſon, fo: 
they ſhall joyn in an Action of Taſte, 27 H. g. fo 17 Eliz. Dy. 3 39. tf 
Tenant fo2 life, and he in the remainder joyn in a Leaſe fo2 life, 
it is a foꝛteiture, foꝛ the Leaſe is derived out of both their eſtates, 
and if it enured by way of confirmation it could be no foꝛteiture; 
andhere when Avicethe Tenant foꝛ lite is dead, the eſtate ſhall be 
ſaidto be created onely by him in the remainder ; And all the Jti- * 
ſtices agreed if it were onely the confirmation of Tho. then the ac- 
ccptance of the Rent by his iſſue ſhould not make the eſtate in re⸗ 
mainder good. Wray änd Fenner held the Leaſe is derived out of 
both their intereſts; and ik any canavotd it, it muſt be the iſſue 
intail. Clench doubted, fo2 he conceived that the eſtate was onely 
created by the Tenant to2 lite, and ſo had gaineda reverſion ; and 
ſo the acceptance by the Iſſue ſhouldnot bind him; but it was-af- 
terwards adjudged that the eſtate in remainder was good and 
ſhould not be avotded by a purchaler. WE ns” 


Stone verſus Radiſh, Tr. 33. Eliz. rot. 762. 


Ebt upon an obligation; the condition was koꝛ the delivery ok (28) 
twenty quarters of Wheat ; the Defendant pleaded that 

pendente billa the Plaintiff had accepted fifteen quarters, and de- 

mands —— of the Bill; and it was adjudged no Plea, fo2 

it is collateral and not parcel of the ſumme contained in the obli⸗ 

gation; and ik it be a Plea, it is a Plea in bar and not in abate⸗ 

ment. And it was adjudged fo2 the Plaintiff. | 


Acton verſus Hill, Int. Tr. 33. rot. 39g. 


Abt upon an obligation; The condition was that whereas the (74 
Dekendant was made ſub⸗collectoꝛ of the Bubi by che —_ 
Plaintiff, ift he gave a ſufficient accompt in the Ercheguer of all 
lums which he received, and it he diſchargeth oꝛ ſaveth harmleſs 
the Plaintiff of theſe receipts againſt the Queen, and pꝛocureth 
to the Plaintiff a ſufficient acquittance oꝛ diſcharge out of the Ex 
chequer, as inthe like caſe is uſed, that then, æc. the Defendant 
pleads that he had accounted,#c. and had diſcharged and ſaved 
harmleſs the Plaintiff, æc. and had pꝛocured him an acquittance, 
cc. and hereupon it was demurred. Wylde moved fo2 the Plaumtiſt 
that the lea was not good, fo2 he pleads in the affirmative that 
he had diſcharged, xc. and ſheweth not how, Kc. 35 H.6.21. 40 Ed. 3. 
20. Gawdy, If the Diſcharge is to à particular thing, he muſt ſhew 
how,&c. but otherwiſe it is when it is to multiplicity of things; foꝛ 
then a general pleading is good, 5 Ed: 4.8. and lo peradventure it 
is here. Fr adjournatur. J | 


ap 


Clerke 


—— YC ————_—— 


— — 
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(25) 


(26) 


(27) 


Clerke yerſus Hopkins, Hill. 32. Eliz. rot. 2 38. 


Ae the Defendant as Executo2 to Simons; he 


pleaded, that he is not Executoz, and that he never admi⸗ 
niſtred, ec. the Plaintiff replieth that at D. in the County of 3 
he Admintftred goods to the value ot, æc. And upon this they were 
at iue. The Jury find a ſpecial verdia that the ſaid S. mãde his 
wife Executrix and died, the wife pꝛoveth the Till and admin. 
ſters, and made 1. S. her ton of the age of thirteen _ Executoz, 
and the Defendant Overſeer, and dieth; the Jntant Proveth the 
TUili, the Defendant by the conſent of the Jnfant ſelleth certain 
goods, to the value of onehund2ed and fozty pounds, to the uſe 
of the Infant ; And if this were Adminiſtration, they p2ay the dif. 
cretionof the Court. Tredway moved to? the Plaintitf, that this 
ig an Adminiſtration, f02 ugh an Inkant may be an Executoz, 
yet he muſt do things as an Exetutoꝛ; but it is not found that the 
goods were ſold in execution of the Till, fo2 then it would not 
de an Adminiſtration in the Dekendant, 1 Eliz. Dy. 166. 9 Eliz. Dy. 355. 
and an Inkant of the age of thirteen pears cannot give his aſſent 
to the ſale of the goods. Curia contra; fo2 an Infant Executo; ig 
topay Debts, and then he muſt ſell goods to pay them, foꝛ perad. 
ventiire the Treditoꝛs will not ſfay, no2 take goods fo their 
Debts; and therefore the ſale by the Infant himſelfis good,ſois 
= ſale by another by his conſent, and when it is no p2ejudice to 
the Jnfant, it is without doubt good; and here he doing it as a 
ſervant to the Inkant, it is no Adminiſtration; and it was adjudg: 
ed that the ]Plaintiff ſhould be barred, 


Laund verſus Tucker. 


Fi Jvione firme : Jt was found by — Qerdict that Tenant ko; 
life, and l. S. joyned in a Fine ſur conifsde droit come ceo, &c. tos 
ſtranger who rend2ed to I. S. fo2 eighty years, remainder to the 
Tenant fo2 like in Fee. Pꝛoclamations paſs, and the five years 
paſs without entry by m in thereverfton, Tenant fo2 life dieth; 
the queſtion was, if he in the reverfion ſhould have other five 
pears. And it was adjudged he ſhould, and fo it was adjudgedin 
Somes Eaſe, 7 Eliz. : 


Hogg yerſus Croſſe, Hull, 33. rot. 685. 


— firme of a houſe and Harden in London, of the Leaſe ot 
one Rice: Jt was found by ſpecial Uerdid that I. Warren was 
thereof ſeiſed in Fee, and held it inburgage, and by his Till de- 
viled it to Margaret his wife fo2 life, and dieth ; M. taketh Rice to 
husband, who made the Leaſe; but they further found that the 
{ad J. W. befoze the making of his Will made a Deed of Feoff: 
ment to G. W. his ſon, Habendum after the death of the ſaid J. W. 
the Feoffo? to the ſaid G. w. in taftc, and made Livery of ſet- 
fin ſecundum formam chartz. And if any paſſed by this, they 
pꝛayed, ec. G. Wray of Lincolnes Inn argued foi the Plaintiff, that 
this Feoffment was void and nothing paſſed, and then the will 
made afterwards was good; fo2 when no effate ts e Nn 


— — ES 


 -EvizaBETHE, in Banco Reginæ. 


— 
——— 


_ 


u the beginning of a Deed, but onely an inpliedeſtate fo2 life 
as here, and by the Habendum an expꝛeſs eſtate is limited, this 
doth controll the implied limitation, and ik this ve void and re: 
pugnant in Law as it is here being akter the deathok the Feaffer, 
all is void; but ik there be an expꝛeſs limitation in the beginning, 
if the Habendum he repugnant, it is vold, and the firſt is good; and 
although livery be made, yet it is tied ſecundum formam cartæ, which 
is bold, and lo all is void, fo2 it is but the execution of a void 
Seed. And this very point was ruled accoꝛdingly in Maynes caſe 
in the Court of Wards, Dalton contra, that an eitate fo2 life doth 
pals by the pzemiſſes, and the habendum vold; but all the Juftices 
reſolved the coutrary, fo2 it appeareth to be the intent of the 
Feoffo? that no eſtate ſhall paſs but in futuro, viz. after his death, 
which is againſf Law; and it being all the purpozt of the Deed, 
nothing ſhall paſs in any other manner, fo2 nothing ſhall paſs by 
the pzemilſes but acco2ding to his intent, which is nothing, fo2 
he intended not to pals the freehold tminediately. But if one 
grant a term by Deed hab. after his death, this doth paſs by the 
pꝛemiſles, fo2 the pzemiſes are ſufficient to carry it, and the ha- 
bendym ſhall not utterly Deſtroy it; but it is otherwiſe here, where 
it is to tale effect by the limitation of the party, which is void, and 
the li very is allo void to execute a void Deed. And without fur: 
ther 8 it was adjudged fo2 the Plaintiff, 2 Co. 55: b. C 

Littleton 48. b. Wot 1 11 


Emott verſus Cole, P. 33. rot. 337. 


Ebt upon an Dbligatfon made ule” Martii 29 Eliz. the condition 

V vas to pertoꝛm all Covenants, Conditions, articles, agree⸗ 
ments and Clauſes in an Ind. bearing the ſame date; the Beten. 
dant pleads the Indenture, which was a Leaſe fo2 years of cer: 
tain Lands and ſtock of Cattle to the Defendant, and to Tolfry, 
rendꝛing twenty pound Rent per annum, and all the covenants and 
other clauſes in it were concerning the Land, and pleads that 
long time before the Leſſoꝛ had any thing in it, one C. was fetſen 
ofthe Land in Fee, and acknowledged a Statute to 1.5. and that 
after the Leaſe made, viz. 29. May 29 Eliz. the Conuſee fued execu⸗ 
tion, and all the Land was delivered in execution (ſo they were 
thereof evicted) and that after the date of the Ind. until erecuti⸗ 
on ſued, he and T. had perto2med all the covenants, conditions, 
agreements and clauſes in the ſaid Jndenture. And upon this 
Plea it was demurred in Law. Buckly fo2 the Plaintiff took two 
erceptions to the Plea in bar. I. The condition was, i the De: 
fendant and T. and their aſfignees perfo2m\, #c. and he pleadgs 
that he and T. had perkoꝛmed, æc. but ſaith not that he and T. and 
their Alſſignees had perkoꝛmed, ec. and it may ee had aſſigned 
it ober. 2. The condition was, it they peꝛtonn al the covenants, 
conditions, agreements, articles, &c and when he recited them, 
he ſaid not which are all the Covenants, conditions, agreements 
and clauſes in the Jndenture, but leaveth out (articles) ſo hath not 
— — perfoꝛmance ofthe condition. The matter in Law was, it a 
eaſe be made of lands e goods rendꝛing rent, it the land be evicted, 
whether al the rent ſhal be gone, oꝛ there ſhal be an apportifiment in 


: regary 


hs 


— 


256 Ter. Mich. Triceſs. tertio & Triceſs. quarto 
| regard ok the goods; and ſo the not payment of the poꝛtion fo 
N rent, = 4 kockeltüre of the Bond; and he laid there ſhall ben 
- appoztionment; 12 H. 8. 11. 35 H. 8 Dy. 56. if the goods be evige 
there ſhall be an appoꝛtionment, and ſo e converſo: cæria contra in om 
nibus. I. Exception 1s not material, fo2 it appeareth not there ig 
any. aſſignee, and it ſhall not be intended except it be ſpecially 
chewn, and a bar is good to a common intent. 2. Except 
(agreements) is all one _ (articles) and ff many — contain one 
thing in ſignification ; if he an wers to them in lubſtance, itis 
D; — the matter in Law, there ſhall be no appoꝛtionment, fy) 
the rent iſſueth out of the Land, and follows it, and ſo Wray ſald 
it hath been heretofoze adjudged. And it was here adjudged the 
nr ſhall be barred. V. 4 Elz. Dy. 2 12. & 361. 9 Ed. 4. 1. 21 KH 
28 & 29. 


1 
a 


Haſſet v erſus Payne. 


(29) A Teint. Coke thewed to the Court that in the firſt ven ol the 
I petit Jury one George Ellinger was returned, and upon the diftc. 
gas, Gre mes — returned and appeared in lieu of Georgs H 
and mas oꝛn and tried the matter, ſo the trial was by eleven, - 
and then na Attaint lieth; and ot this opinion was the whole 
Court, and fo2 this cauſe the Attaint was ſtaid. | 


Bright verſus Metcalfe. 


Ebt Upon a Bill of five pound, which had theſe woꝛds, Jo be 
paid as Ipay my other Cteditors; the taintiff declared general 
| was indebted to him in five pound ſolvendum upon requeſ; 
the Dekendant demanded Dyer of the Bill, and it was entred 
or Et i, 
Demur | l 1 ; LLiar | 
1755 LH e Bill, fo2 he ought to declare ſpeciallyaccopding 


(30) 


v.the Bill; and of this opinion was the who Court, except 
Fenner, Who was of opinion that the wozds, To be paidas he paid 
other Creditors te bold, and it is payable immediately upon te. 
gueſt, as 4 E. 4. Solvend to aſtranger1s void, but the others hed 
c contra; àlid it was adjudged foꝛ the Defendant. 


penred verſus Chambers, Hill. 3 3. rot. 24. 


1) ENor of à Judgement given in Debt in 1 — 
on E tn Canterbury, anD ne Cxr0y aflgred was, that the JPlaintif 
Hts Ou Hath not averred his Plea, no in the end ol it 
2 nander 5 and damages, and koꝛ theſe cauſes the Judg 
ment was reverſed by Clench and Feancr( Wray and Gawdy abſcatibw) 
I e 0 

et ra; Hur ö iy Y on, aft E Itl⸗ 
nuit be in the file of the Court. 5 i 8 


Morne 


f 
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Morris verſus Thomas, Hill. 33 Eliz. Rot. 92. 


Rror Of a Judgment in Angleſey in Ejectione firmæ, andthe Erroꝛ 

alligned was, that the Venire facias was Quorum quilibet habeat 
four pound; whereas the Statute of 27 Eliz. cap. 6. EX{eNDS not to 
wales; f02 it is onely of the Courts at Weſtminſter, andthe Alllz es. 
To which it was anlwered, that this is no fault at Common Law; 
fo2 it is fo2 the benefit of the parties to have the better trial: and 
ik it be, it is helped by the Statute of Jeofail's of 32 H. 8 foꝝ that 
extends to all Courts of Reco2d; and this Judgment was at the 
H2and Seſſions there in Ejectione firmæ. And of this opinion was 
the Court, and affirmed the Judgment. 


Calthorpe verſus Woodward. Trin. 32 Eliz. Rot. i 15. 


CRror of a Judgement in Debt; Erro aſſigned was, that the 
E Venire facias Was awarded upon the Roll. Trin. 28 Elia. Return. 
Mich. 28 & 29 Eliz. And the tryal was by Niſi prius, 4 July, befoze the 
return of it; which is a calling of the Jury without Tarrant. 
And the Court held, that if the Venire facias hath an ill teſte, oz an 


Ill 2 02 is wanting, this is aided by the Statute after Uer- 
9 


dict; but here it is not wanting, but the Jury is taken befoze the 


return of it, and ſo without Warrant : And toꝛ this caule it is ill, 


and not helped by the Statute. 
Savery verſus Tey, Paſc. 33 Eliz. Rot. 102. 


Rror upon a Judgment in Debt in Norwich, upon the Statute 
of 33 H. 8. fo2 buping of Titles. Firſt Erroz, Fo? that the 
Defendant pleads not guilty, which is no Plea in this Action; but 
all the Court held it good, when the Action is = d upona 
enal Statute. Second Erro, the Plaintiff demands füty pound 
2 the value of the Land, and the Jury finde the value twenty 
moity, the Queen the other moity; and no Judgment was 
fo2 the reſidue of the fifty pound, viz, that the Plaintiff Sir in miſe- 
ricordia pro falſo clamore ſuo, And t02 this cauſe the Judgment was 
reverſed ; but in Treſpaſs o2 other Actions wherein the Plaintiff de⸗ 
clares Ad damnum, if leſs be found then he declares; yet the 


pound pon which the Plaintiff had Judgement to recover one 
a 


Plaintiffſhall not be amerced, becauſe the Action is grounded yp- 


| Griffin verſus Bover. , 
| Des toreverſe an Utlary upon Judgment; the Erro2 was, that 


on an incertainty. 


the oꝛiginal was Griffin, and the Cap. Giffin; and foꝛ this catiſe 


it was reverſed, 
Haſelip verſus Chaplen, Paſc. 33 Eliz. rot. 292. 


Rror t[Þ0on a Judgement in the Common Doug in Replevin, 
where the Defendant avowed foz a Eftcay - Erro2 aſſigned 
was, Fo2 that the Dekendant had Return awarded to him with 
coits and damages, whereas no coſts oz damages are giveh in 
this cale, neither by the Statute 17 * 8. 0221 H. 8. Foz they ws 
| | 4S onely 


(32) 


(33) 


(34) 


(35) 


(36) 


— 
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(37) 


(38) 


(39) 


(40) 


onely in Avowꝛies fo2 Rents, Services, Cuſtomes, and Damage. 
Feſant, ſo this is out ot the Statutes ; but it was anſwered, the 
Statutes are to be expounded, that the Avowant ſhall have cofg 
and damages as well in other caſes, as in thoſe recited, fp the 

are recited onely by way of example. But the Court doubted, fo 
damages are penal, and ſhall not be taken by equity; and they con: 
cefved it Exroꝛ, but would adviſe, Er adjournatur. V. Trin. 36 Eliz. plac 


B. R. : 
? Ramſey verſus Bird ſer.ior, & Bird junior. 


1 after Uerdict fo2 the Plaintiff, it was alledged in gx. 
reſt of Judgment, that the Declaration upon the File ſup- 


. poſeth the pꝛomite to be made by B. ſenior onely; but the Roll and 


the Keco2D of Niſi prius, and all the pꝛoceedings afterwards were 
well laid to be by both; and by examination it appeared, that the 
Paper copy under the hand of the Counſeller (which is the firſt 
thing that is put into Court) was, that the pꝛomiſe was made by 
both; and the queſtion was, if it might be amended; And it was 
ſtrongly urged, that it ought not; fo2 the File is as the oziginal, 
and is the warrant of the Roll, and of all the pzoceedings, ſo 
that if the Roll be ill, it may be amended by the File, but the File 
is not to beamended : And it was ſaid, it was ſo adjudged in this 
Court, Trin. 3 1 Eliz.Rot.774. inter Greenway and Elmes, But the Court 
(except Fenner) held the contrary,that it may be well amended. foꝛ 
as Brian ſaith, 10 H. 7.25. Papers are now as Recoꝛds. So that 
when it appeareth that the Paper Declaration is good, that the 
Pꝛomiſe was by both, it is the tault of the Clerk to enter it upon 
the File, to be by one; and ſo it was adjudged to be amended, and 


the Plaintiff had Judgment to recover. 
Denner verſus Shacroft. 


Ction ſur trover ; in the Diſtringas jurat the Defendant was named 
Aren but in the Venire facias, and all the other pꝛoceedings, 
he was truly named: And this Miſnoſmer was alledged in Arreſt of 
Judgment. Wray, the difference here is little, and in ſome Coun⸗ 
trey (a) is ſounded fo2 (o) and ſo is not material, and it was a. 
waͤrded to be amended,and the Plaintiff had Judgment. 


Cottons Caſe. 


— foꝛ woꝛds: In the venire faciasa Juro2 was returned by 
the name of J. S of Abbotſan, and in the Diſtringas he wasre- 
turned by the name of J. S. of Abbaſan; and it was awarded to be 
amended: So in this term between Mortimer and Oger, a Juroꝛ in 
the Venire facias was named De Huſt; and in the Diſtringas, De Hurſt: 
And this was alledged in Arreſt ot Judgment, and awarded good, 
and the Plaintiff had Judgment. | 


Cottingham verſus Griffith & Snow, Sheriffs of Briſtol. 


* upon an Eſcape; Iſſue was Nihil debent, the venire facias att 

Diſtringas was, — Juratam in placito trangreſſionis; and this 
after Uerdict was alledged in Arreſt of Judgment : And fo2 this 
cauſe the Judgment was ſtald; fo2 it is not aided by the Statute 
of Jeofail's; but if the Veaire facias O? Diſtringas had been right, it had 
been otherwile, 5 Gurny 


JS, 
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Gurny & K. Uxor verſus Sir Ed. Clere. 
Intrat. Trin. 33 Eliz. Rot. 


Ibt upon an Obligation made to one p. and to the ſaid K. Dum 

ſola fuit; after Uerdict it was moved in A2reſt of Judgment, 
That the Oefendant dtd plead, that whereas the Conditton ofthe 
Obligation was, that whereas he had by his Deed bearing date at 
B. &c. granted a Rent of foꝛty marks per annum to the ſaid p. and K. 
fo2 their lives , payable at two Feaſts , cc. If he acco2dingly 
pald the Rent, that then, cc. and alledgeth, that he always pain 
it to the ſaid v. and K. during the lite ot . and to K after his death, 
until the four and twentieth day of January laſt paſt; at which day 
G. the Jlaintiff having intermarried with the ſaid K. granted the 
Rent to J. S. &c. and iſſue was taken upon it, Quod non conceſſit, ann 
found againſt the Defendant : And this was alledged to be no 
iſſue; f02 a Gant of a Rent is pleaded , but no Attomment al- 


ledged ? then the H2ant is void, and an iſſue cannot be taken of - 


that which is not; and Warners caſe was cited to be adjudged in 
this Court, when in an Avowy the Defendant pꝛeſcribed to 
have Common to One hundzed acres of Land; the Plaintiff 
fraverſed, that he had not Common to One hund?ed acres of 
Paſture: And upon this iſſue was joyned, and after Uerdic it 


was adjudged to be no iſſue. Second Exception, The Venire fatias 


was of aw2ong Utllage; fo2 the Gant is fuppoled to be made at 
B. of a Rent tiſuing out of the Mannoz of B. and the Venire facias 
was of B. where it ought tobe of the Mannoꝛ of B. Sed non alloca- 
tur; fo2 the iſſue being upon the O2ant , the Venire facias ſhall be of 
the place where the Ozant is ſuppoſed to be made. Third Excep- 
tion, the Jury aſſeſſed damages to Baron and Feme , Ratione detenti- 
onis debiti, where it ought to be onely to the Baron, Sed non allocatur , 
foꝛ the damages ſhall be to both: But the Court doubted of the 
firſt Exception, and it being moved again, Gawdy ſaid it is aided 
by the Statute of Jeofails, fo2 it is an inſufficient pleading: As 
ik a man pleads a Surrender, and pleadeth not an Agreement ; 
this is inſufficient: But ik iſſue be taken upon the Surrender, 
and the Uerdict finde it, it is helped. So to plead a Deviſe of a 
Term, and ſheweth not the Entry by aſſent of the Executoꝛ; yet 
if iſſue be taken upon the Devile, and the Jury find it, this is 


aided by the Statute; and it was adjudged foz the Plainttf, And 


Coke (aid it was adjudged in Panniers caſe in this Court, where one 
pleaded a Concoꝛd, but pleads not ſatisfaction; and ifſue is joyn- 
ed, and Uerdict agatn(t the Defendant ; and it was adjudged good, 
and aided by the Statute, 


Welſh verſus Upton. 


Reſpas. It was moved in Arreſt of Judgment after Uerdic 
1 Cole — and the Panel were wanting 4 but the 
iſtringas jura net annexed to it remained: And this 
was ad judge to be helped by the Statute. 2 wy 


LI 2 | Andrews 


(43) 
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Andrews verſus Kirke. 


Ikbt upon a Bond. The Condition was to deliver fifty quarters 
D of Wheat, the Defendant pleaded in Bar, that he had de. 
livered thirty quarters of Wheat pending the Bilk, whichthe 
Plaintiff had accepted, but ſhewed no Deed, #c. And upon 
this iſſue was taken, that he had not accepted, #c. and found fg 
the Plaintiff: And it was moved, that it was no Plea; ſo no iſſus 
but it was reſolved, that it was helped by theStatute ; and the 


Plaint iſt had Judgment. 
Wood verſus Butts. 


jectione fimæ. The Defendant pleaded a Surrender of a Co 
pyhold, by the hand of Foſſet then Steward of the Manno; 
Illue was joyned Abſque hoc, that he was Steward; and all the 
Court held this no iſſue : Fo2 the Traverſe ought to be general, 
that he did not Surrender; fo2 if he were not Steward, the Sur: 
render is void; fo of a Surrender pleaded into the hand of the 
Tenants okthe annoꝛ: and it was held by the Court, that 
fſue is taken upon a Surrender, it ſhall be tryed where it was ak 
ledged tobe done, and not where the Pannoꝛ is, of which the 
— is holden; and in the pꝛincipal caſe, a Repleader was 
arded, 
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Bradiſh verſus Biſhop. - 


42 The Plaintiff ſhewed, that whereas the Defendant 
I at London] in Warda de Cheape, was obliged to J. S. the De 
cfendant in-coniideration that the Plaintiff would give, cc. it 
London, in Warda prædicta, ſuper ſe Aſſumpſit; and upon Non Aſſumpt 
leaded, the Venue was De Parochia de Arcubus in Warda de Cheape, 
zereas there was no Partſh mentioned befoze in the Count: And 
this matter was alledgedin Arreſt of Judgment, and Exception 
taken to the Count, that the pzomiſe was laid in Warda, andnotii 
a Pariſh within the Mard, as it ought to be, 7 Hen. 6. 36. Wards 
in London are as Pund2eds in the Countrey, and the Parith as 
the Town: And as an Act cannot be laid to be done in the 
Ded, dd it cannot be inaWard. Wray, An Aſſumpſit o2 other mat. 
ter is uſed to be laid in a Pariſh , and it hath been ruled, if the 
tryal be in another Parith , it is ill: Ga 
a Veuire facies tap be of a Town, 5 
known , but not of a City, County, 92 
helped by the Statute of 1s Eliz. And ſo was the opinion of 
whole Court , and that the Plaintiff cannot have a Venire faciasde 
novo, but muſt begin again; toꝛ the fault was in his Count, and 
not by the Award ofthe Court onely. 


Horſeman verſus Johnſon. 


Reſpaſs. The Jfſtte was, if the Mannoꝛs of Pircon and great 

L Haſcly, were holden of the Pono2 of Ewelme; and the Venire 
facias Mas ot one Mannoꝛ onely : And foꝛ this cauſe it was ruled 
to be ill; and the Plaintiff taketh a Venire facias de novo 00 — 
j annoꝛs, 
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Mannoꝛs, and the Tſſue was tryed fo2him. And Coke and Tan- 
field dlledged in Arreſt ot Judgment, that the Venire facias was not 
well awarded , but that Judgment ought tobe given Quod querens 
nihil capiat per billam; fo it is amiſ-tryal , and a Venire facias de novo 
was not to be awarded, but foꝛ the ſame Jury, oꝛ where the Uer- 
dict is not well examined; and the firſt Uerdica ts Pere entted, and 
the (Watt filed ; ſo there ſhall be two Gerdias of Recozd fo the 
ſame thing, and both full: But it being moved again, the Court 
held it ta be good, and the Plaintiff had Judgment. 


Ford yerſus Brooke. 
Aion fo2 wozds ; fo2 calling him a Perjured perſon at D. in Eſſex ; 


A the Defendant juſtified, to2 that the Plaintiff was pe 9 7 5 
in his anſwer in Chancery, at Weſtminſter in the County ok Niddle- 
ſex, and ſo juſtified the woꝛds at D. The Plaintiff replied, De injuria 
ſua propria; and the Venire facias by the Award of the Court was di⸗ 
rected to the Sheriffs of Middleſex: ; fo2 the juſtification ariſeth 


there, and the woꝛds were conkeſſed. 
The Queen verſus Harris. 


Te dan upon the Statute of 5 Edw. 6. cap. 7. fo2 biiying of 
Wools contrary to that Statute: The Defendant pleaded as 
to all, except tifty ſtone of Wool , not guilty ; and as to the fifty 
ſto ne he pleads , that there is an Infomation depending agälnſt 
ym fo2 it in the Common Bench at the Sult of Lewis, and avers, 
That they are foꝛ the ſame offence, and demands Judgment, it as 
to them he ſhall ve put to ant wet. And upon this it was vemceen 
in Law; and it was argued by Gedfry and Atkinſon roo the Queen 
that it is no Plea; fo2 it is not alledged, that any Wait 62 Pꝛo⸗ 
cefs is ſued out upon the Jnfo2mation, and thei it cannot be ſaid 
to be depending, 7 Hen. G. 6. 10 Ed:4.13. 2. The Intoꝛmation here 
ſuppoleth the buying ofthe Wool to be the twentieth of November, 
31 Eliz. andthe ſelling to be rhe ſixth of May, the ſame year; and 
the Infomation in the Common Bench ſuppoſeth the ſelling to 
be the ſirth of July, 3: Eliz. ſo cannot be intended the fame n $ 
And although the Oetendant hath averred it to the Court, t by 
f02 the ſame offence , yet the Averment is not material vhent 
appeareth. to the Court it cannot beſo ; being at ſeveral dips 
Bit all the Court (except Gawdy) held the Plea good; foz they 
ſaid that @inediately when the Jufozmation is bzought into 
Court, it is entred upon Recoꝛd : And this containeth all the 
ſubftance of the matter, and in (his pole is not like other THuts ; 
and therefore ſhall be ſard to be immediately depending; although. 
no Tt v2 Pꝛoceſs is ſued upon it; and this appeareth by the er- 
meſs wa2ds of the Statute of :8Eliz: Secondly ; Jt ts a 1 55 
Plea with an averment; fo2 otherwiſe by the fall 1 of the 
Day , when the offence is committed , the Defendant thall be put 
to double trouble. But Gawdy doubted of theſe matters ; yet at 
another day it being again moved, the Plea was adjudgey ſicfft- 
cient, and it was adjudged fo2 the Defendant, 


| Rockwood 
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Rockwood verſus Feaſar. 


(50) AC tion ſur trover inLondon : The Defendant pleaded, that long 


(51) 
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time befoze the Converſion ſuppoſed to be, J. S. was poſſeſſed 
of thele Goods, as of his own Hoods , at B. in Norfolk, aud that 
he befoze the Converſion ſuppsſed., did caſually lole them, and 
they came to the hand of Jo. Palmer by T2over , who gave them to 
the Plaintiff who loſt them in London; and the Oefendant found 
them, and afterward did convert them to his own ue by the com. 
mand of the ſatd J. S. as it was lawful foꝛ him to do; and it wag 
moved, that this is no Plea , foꝛ it amounts to the Seneral iſſue,” 
But all the Juſtices held it a good Plea; foꝛ if confeflethche pol 
ſeſsfon and pꝛoperty in the Plaintiff , againſt all but the lawful 
Owner. Nota, this Plea was Deviſed by Coke to alter the tryal. 


Wood verſus Hamſtead. 


Reſpaſsf02 taking the Cattle of the Plaintiff ;, the Defendant 

pleaded , that he was ſeiſed of the Land in which, Ec. and 
let it to A. rendzing Rent at the Feaſt of Eaſter; and if it be ar: 
rear at the ſaid Feaſt and ten days after, that he might re-enter; 
and ſaith at the Feaſt of Eaſter, inthe year of, cc. the Rent was 
behinde, and by the ſpace of ten dayes after ; and thereuponhe 
re-entred and diſtrained the Cattle Oamage-Feaſahit: And upon 
this it was demurred ; Firſt, That he ſaithhe let to A. but ſaith 
not virtute cujus He entred and was poſſeſſed ; fo2 it may be the 
Leſſoꝛ did not wave the poſſeſſo2 , and then no rent is due: Se- 
condly, That he ſafth the rent was behind by the ſpace of ten 
dayeg, where it ſhould be after the ſpace often dayes as in Brow: 
ing und Beſtons caſe, Comment. f.3. there is no mention of the day and 
year of the Leaſe , but ſpaces left foꝛ them: And fo2 thele cauſes 
and pꝛincipally fo2 the ſecond, it was adjudged fo2 the Jlaintiff, 


Dr. Hunts Cale. 


HE was indicted, that whereas by the Law of the Land noper- 
ſon is to be cited into the Spiritual Court, to take any oath, 
but in cauſes of Matrimony and Teffamentary ; that ye being 
Commiſſarp of the Archdeacon of Norfolk, had cauſed J. Bodinley 
tobe ſummoned to appear befoze him, at à place, cc. to compel 
him to take anoath concerning Jncontinency, which touched him- 
ſelf, againſt his will. Wray; this caſe was referred to the Low 
Anderſon, and the Loꝛd Chief Baron, andtomy ſelf, to certifie if 
the miniſtring of this Dath be againſt the Law. And we certified 
in this manner, Where the knowledge of the matter did belon 

to the Court Chaiſtian , they — p20ceed accoꝛding to the Civi 

Law. 7 he oath cannot be miniſtred to the party, but 
where the offence is p2eſented firſt by two men, Quod fuit conceſſum 
and it was ſatd, it was ſo in this cale, _ 
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Termino Michaelis, 33 & 34 Eliz. in Communi Banco. 
Elmer & Uxor verſus Thacker. 


Uod ei deforceat of Lands, of which the wife was Tenant in 
Dower. Che Defendant pleaded a Recovery againſt the 
wite, Dum ſola fuit, iu a Crit of Waſte by Nihil dicit, and that he 
releaſed the damages, and had Judgement to recover the Land. 
The Demandants replted Null Waſtefaic, and ſo would avoid the 
Recovery, and thereupon the Tenant demurred. Audafter Ar- 
gument by the Serjeants, all the Juſtices did dellver their opini- 
ons, that this Wirtt lieth not upon a Recovery by Nihil dicic; fo2 
the Statute doth not give this CUrit but upon a Kecovery by de- 


fault, which is intended befoze Appearance; but this is upona 


Nihil dicit, which is no Default, but as a departure in contempt of 
Court, 02 rather a confeſſion of the Action, and a not denying 
of the Maſte; to2 in this caſe, the Waſte is confefled, and no 
CUrit ſhail be awarded to enquire of the Taſte, but onely of the 
damages: And this Judgment is quaſi by her own aſſent, to2 that 
ſhe will not —— and the Court takes it as her acknowledge- 
ment, that ſhe hath nothing to plead againſt it; and the Statute 
that is made onely toꝛ her benefit, and to relieve her againſt her 
default, ſhall not relteve her againſt her contempt, oꝛ rather 
her own ac, And whereas it was ſaid, that a Nihil dicit ts taken 
as a default, fo2 a receipt ſhall be by a Termer. oz Feme Covert 
after a Nihil dicit, as 9 Edw. 4. cap. 37. is. And that a receipt ſhall 
be by a Feme after a TUrtt of Inquire of Taſte, and returned, 
and the TUaſfe inquired, that is not like to this caſe ; fo2 the 
Statute that giveth receipt is fo2 the benefit. of a ſtranger, 
that they ſhall not loſe their right by the default o2 negligence of 
the party that was to plead, and ſo a Nihil dicic, ,02Detault, is ali 
one to them: But here this Statute is fo2 the relief of the party 
againſt whom Judgement is given by default, and ſo are not like. 
And this is not a Judgement by default, but rather a veparture in 
contempt of Court, 92 a Nient dedire 92 quaſi a Confeflton of the 
Action; which is pꝛoved, as Periam ſatd, by the Caſes in Comment 


& Dyer, that in a debt againſt the heir, if Judgement be upona 


Nihil dicit againſt Him, execution ſhall be againſt him of his own 
Land: F02inamannerhe conkeſſeth, that he is chargeable, and 
hath Aſſets, And Anderſon and Periam held ſtrongly, that if Judg: 
ment had been given by default in Taſte, that upon ſuch Recovee 
ry a Quod ei deforciat did lie, eſpecially in this caſe, when ths da⸗ 
mages are reiealed; and ſo the TUaite is not found by Jr . 
Windhame contra, AS to this point; but in the pꝛincipal cauſe, they 
all reſolved ut ſupra; and it was thereupon adjudged fo2 the De- 
1 Vide 15 Edw. 3. Quod ei Deforciat. 9. Vide Cokes Littleton, fol. 
355. a. b. 


The Sheriffs of Gloceſters Caſe. 


Len upon the Statute of 29Eliz. againſt them, fo2 taking 

above twelve _ in the pound, fo2 executing Pꝛoceſs upon 
a Judgement in the Common Bench; The Defendants 3 
[4 
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the Proviſo in the Statute wherein all Cities and Cozpozations, 
and their Officers are excepted. Upon which it was demurrey; 
fo2 Owen Serjeant moved, that this Proviſo extended onely fo2 
ſerving of Executions upon judgements in their Courts, but 
not upon Executtons of Judgements in other Courts; and ſo it 
may be collected by the pzeamble and body of the Act, But all the 
Court contra ;' f02 tt ſhall be expounded as well fo2 ſerving Execy. 
tions upon Judgments in other Courts, as in their own Courts, 
And whereas it was objected, that the County of the City of Gio. 
ceſter exteuds four oꝛ five miles further then the City, and that 
this Excution was not in the City, but within the County ok the 

ity, and ſo is not within the proviſo. The Court ſaid, if it had 
been ſo pleaded, peraduenture it ſhould be otherwile; but as it is 
pleaded, it appears not to the Court; and thereupon it was ad. 
judged fo2 the Oetendant. 


| Buſh verſus Ridgeley. 


Ebt upon an Obligation; the Condition was to ſave the Plain 
tiff harmleſs againſt J. Robinſon of one Obligation; the De: 
fendant pleaded Non damnificatus; Plaintiff replieth, that Robinſon 
had ſuen him to the Exigent, and then he appeared, and the laid 
Robinſen had Judgement to recoder againſt him. Upon the Obit. 
mon iſſuit Damnified; the Defendant rejoyns, that he him. 
felt dad retained an Attozney fo2 the Plaintiff on the ſatdSut, 
and t 9 was at na expences, no? was arreſted uponit, 
noꝛ his Soods oꝛ Lands ſeiſed; and that atter the Judgment, he 
was not damniſſed: And upon this the Plaintiff demurred; and 
all the Court reſolved foꝛ the Plaintiff, foꝛ that immediately up 
on the Judgment given, he was damnmtfied; f02 his Body,Hoods, 
and Land, are liable to the Execution: And if he afterwards al 
enethhis Land, he cannot by reaſonof this Judgment warrant 
ft to be free ot Jiicumbrances; ſo that by the very Judgment hes 
daitmified: And if the Defendant after the Judgment had paid 
the debt, it would not ſerve,fo2 he was damniſied befoze, 


Brewſter verſus Sir Thomas Parrot. 


TY: Caſe was; Lefſee fo2 lite makes a Leaſe foꝛ years,render- 
1 ing Rent, and after Surrenders to the Leflo2 upon conditt- 
on; the Leſſee fo2 years takes a new Leaſe fo2 years of the Leſloz; 
the Leflerto: life perkoꝛmeth the condition, and puts out theLel- 

f fo2 years,who te enters; and theLeſſee fo? lite bꝛings debt fo? 
the firff Rent reſerved, and ruled it doth not lie; fo2 the Leaſe out 
of which it was reſerved is gone and determined. 


Offely werſus Batt, Paſc. 33 Eliz. rot. 403. 


He Caſe was, Conuſee of a Fine of a Reverſion befoze At- 
4 to2nment, ouſts the Leſſee, and makes a Feofiment ; the 
Leſſe re-enters, and the Feoffee Diſfrains fo2 the Rent. periam 
and Windbam held, that he could not diſtrain no moꝛe then the Fe 


offoz himſelf defore ttoznment, Vide Co. 113. 


\ 
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£ Scriven werſus Prince. 


Ormedon-of Thꝛee Meſſuages and certain Acres of Land; fo2 
F art ot the Acres of Land they were at Iſſue; and found fs2 
the Demandant ; and as to the reüdue of the Acres rhe Tenanc 
vouched; and fo2 the Meſſuages they were at Jſſueupon a non- 
renure plłdded; and the Fury tound he was Tenant of one of the 
Meſſuages, aud not of the other; but ſheweth not of which in cer- 
tain. And the Court held that fo2 the Acres; and the houſe of 
which the verdict is found,the Plaintiff may have Judgement;and 
a Writ to the Sheriff to deliver feiſin ; and the Plaintiff at j,is 
peril is to ſhew to the Sheriff what Meſſuage it was the Jury did 
intend,fo2 the Jury is not tied to ſet bounds to it, and he need not 
ſtay foꝛ his Judgement till the voucher be determined. 


The Queen againſt Fairclough: * 


INformation in nature of an Action of Treſpaſs, foz taking and 
J cutting certain trees of which the Queen was poſſeſſed, The 
Caſe upon ſpectal Uerdict-was this. Andreas de Lowe, and twelve o- 
ers were poſſeſſedof divers trees bythe grant of the owner of 
e ſoile; and the ſald Andreas fo2 and in latistaction of a Debt 
which he did owe to the Queen, aſſigned to her by Deed enrolled 
all the Trees; and the queſtion was if the Queen ſhould have by 
this Aſſignment all the, trees, 8 Ed. 4. 24. 19 H. 6. 47. Comment 
243. & 323. Coke f02.tYL Dekendant did agree, that where the 
Queen came to an entire thing by Ac in Law, as attainder 92 
other Act in Law, ſhe by her pꝛerogative ſhall have the whole; but 
where ſhe cometh to have part of a Chattel by the grant of a 
Common perſon he by his grant ſhall not pꝛejudice his companion; 
and therefo2e in that Caſe the Queen ſhall not have her pꝛeroga⸗ 
tive; quzre of this difference ; the Barons did not ſpeak to the Caſe, 
but they ſatd it was aſfrong Cate againſt the Detendant; and they 
gave him day to take advice, it he could ſay any other matter. 


The Queen verſus Wall and Green. 


\Cire facias; The Caſe was, J. 8. was bound to Green in a Statute 
of Four hundzed pound, and his Land extended fo2 this Debt, 
and delivered in Execution at the value of five pound per annum; 
and he was alſo bound in a Statute to J. D. who aſſigned it to the 


Queen fo2 his Debt,and thereupon an extendi facias being awarded, 


it was found that the Land delivered to Green in ertent was 
wo2th twelve —— per annum; and thereupon a Scire facias was a- 
warded againſt them to anſwer the ſurpluſage of the p2ofits above 
the ſatd five pound to the Queen; and the queſtion was, if it were 
duly awarded. Manwood and all the Barons held it was, foꝛ it be- 
ing found that there was a lurpluſage above that which would 
ſerve a common perſon,the Queen ſhal have tt by her pꝛerogative. 
Glanvil Derjeant; J will plead this at all pertH. Curia, und pou fhatl 
have a ſhoꝛt rule. Nota, afterwards all this matter was pleaded 
upon the scire facias. And the Caſe was this, A Reconniſance of 
Dye thouſand pound was acknowledged by J. s. to Comb. 20 Eliz 
a afterwards 26 Eliz. the ſaid J. S. was bound in a Recogniſance 


Y m to 


(7) 


(8) 


266 Ter. Mich. tricels. tertio, & tricels. quarto 


to Mabb in one thouſand pound, 27 Eliz. Wall and Green Execy. 
toꝛs of Combe ſued execution of the firſt Kecogniſance, and 
the Land of the Tonuſo2 was extended at 20 l. per annum, after. 
wards Mabb. was Dutlawed, by which the Recogmzance to him 
came to the Queen; and Pꝛocels of extent iſſued fo2 the Queen, 
and it was found that the Conuſo2had nothing but the Land ex; 
tended by Wall and Green; and that it was woꝛth (above the twenty 
pound it was extended at) Fo2ty pound per annum; and hereupon 
Ccire facias was awarded againſt W. and G. to anſwer the Queen fo 
e ſurpluſage above the yearly value that the extent was, and 
they pleaded their firft extent vy inquiſition ; andthat they were 
not yet ſatisfied; and hereupon it was demurred, which did depend 
till Mich.38 & 39 Eliz And then it being moved by Kingſmill Derjeant, | 

Periam Chief Baron, and Ewins puiſne Baron held clearly that the 
Queen ſhall nothave any ſurpluſage,fo 173 extent they had an 
Intereſt and Term in the Land, whic all nat be deveſtedby 
the finding of the ſurpluſage afterwards, and the value is not 
material; fo2 though it benowof ſo great a value, yet it may de 
befoze the time of theextent incurred, it will be of a lefler value; 
and the Conuſee is to bear rhe hazard: and the Queen hath no 
ſuch Prerogative to diveſt it from the Subject, it being lawfully 

veſted in him, eſpecially this Debt accruing ta the Queenhy 

common — = = — 1 On 45 — | y 
contrary,: fo2 it is the Queens pꝛerogat o be ed her 
b "any means, and it is no miſchief to the Tonuſee, fo} 


Debt 

he ſhall have as much anſwered to him, # the Land ts extended 
at; but Judgment was given fo2 the Deen 
be Diſcharged. ? 


dants that they ſhould 
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Pollard verſus 5 Tr. 31 Eliz. Rot 8 10. 
„ Nſormation tipon the Statue of 5 Eliz T 


and 7 = whereas }: R. byo! ; 
$@& againſt hun, and he-pleaded not giutt 55 4 we 
Set Plaintiff entituled himſelf by 1 Fealment of the 
Land; heh 7 a Court⸗Roll held befo2e J. Locke 
Sa Vent, which prove — 4 1— So old, prædict Jo. 
Locke falſo de —— 

time, abi revera he was — wherevy erdite 
againſf him, #c- after ver bia, it ur, where n rf ol uwe 
ment, F ſoꝛ here METS 2 
mentioned, viz. the Defendant, and J. U. Steward, and 


be intended another man and hen it ts lad pr 26] 15 1 


this ſhall be intended to reter to him ther was iat arb, 
not to the Defendant ; and every Declaration ought to be cer- 
tain, and ſhall not be. taken by intendment; and fo2 this caule it 
* N fo2 the etendant, V. 10 H. 7 K 5 H. 5 8. « GEd. 6, 

70. 2H. . 30. B. - | 7 2 


Wing verſus Earle,Cujus principium Aren Hillar 33 1 
B. R. Placito tertioo. 1 


„* De Cale was again moved Gawdy⸗ fuld, the Statute is pꝛivate, 

and not being pleaded the Court is to takeno notice of it; 

and ſo the other matter came not in quefffon : yet he held that a 

mile ſhall be accounted accowding to the e Engliſh 1 ſeHJE and no 
18 


accoꝛding to the Heomettical computation! Andif 
and is obliged that it 'containeth Tent 7 51 
coꝛding to the Law, and not acco 8 


try. Fenner, if the queſtion — bs — 

ſhall be conſtrued accowing tot 11575 [ 
upon the condition, if tt be wi — mi | 
tion is bꝛoken, wherekoꝛe it was adjudgev kor the 


Din 2 pendlebur: 


110 
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Pendlebury verſus Elmott. 


T Reſpaſß fo? Aſſault, Battery and wounding; the Defendanz 

ald he was Conſtable ok P. and fo2 ſuch a nusdemeanour gf 

the Plaintiff, he lald his hands on him, and carried him to the 

ſtocks, quæ eſt eadem tranſgreſſio: And upon this it was demurred, and 

adjudged foz the Plaintiff; fo; the Defendant did not plead nat 
utlty to the waunving no: juſtifiedit , but if one pleads that the 
hurt which the Plaintiff had was ok his own aſſault, this is agogy 

anſwer to all; and the Plaintift had Judgement. 


Browne verſus Pendlebur 55 Tr in. 33 Eliz. rot. 5 4. 


Abbt; fo2 that the Defendant 4 Aug. 32Ekz, granted to him an 
1_/ Annuity of five pound per annum fox two years,payable at Mich 
oꝛ within ſixteen dayes after ; and declareth that it was behind at 
Michaelmas & adhuc aretro exiſtit, AND Upon this Declaration it was 
demurred. I. Becauſe it is not averred that it was arere ſirteen 
Dayes after Mich. Sed non allocatur, fo2 it being alledged that adh 
aretro exiſtit, which is long time after the ſixtẽen Dayes paſſed, it 
is well enough. 2, That Debt lieth not to2 this Annuity during 
the two years,but a Writ of Annuity. Curia cont, that Debt lieth, 


being a grant fo2 pears, koꝛ it is by the Deedas a contract. 


il 413% 1  Fowlerwerſus Aſton. 
Aion fo2theſe words, | 

che Patron, who is neither the Queens Friend; nor a true Subject. After 
verdict it was alledged in Arreit of Judgement, that the wozdg 
wete not Actionable;:and lo it was adjudged 16 Eliz. between Burſted 
und Peck, that theſe wozds, He is not che Queens Friend will not bear 
an Action. And atterwards in this Term it was adjudged fo2the 
Dekendant, that the wozds are not Actionable, | 


Stanley verſus Osbaſton. 


a= fo2 theſe wozDg, He was a Bankrupt, and alledged he was 
a Shoomaker, and uſed buying and ſefling of Leather; And 
it was adjudged that the Action did 1 the Plaintiff 
was not a Perchant, but he got his living by buying and kel 


Seyman verſus Okeley, Paſch. 33 Eiz. 
12712 rot. 4.4.3. vel. 93. 


J Reſpaſs, The Defendant pleaded that frier was ſeiſed in Fee 
and let to him at Will ; and afterwards releaſed to him all 
accampts, ſuits, and demands, ab initio mundi, until the day ok the 
2 y which he was ſeiſed ko; lite, cc. the queſtion was, ik the 
tate of the reſſee at will was encreaſed; and upon motion te- 
ſolved by the whole Court, that the Eſtate is not enlarged; and 
the Plaintiff had Judgment. 275 


3 Underhay 


I am put out of the parſonage houſe by Fowler 


— — 
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By Underhay verſus Underhay, Tr. 31 Eliz. rot. 569. 


lectione firmæ, It was found by ſpecial verdia, that J. 5. made a 
E Leaſe fo2 thꝛee lives ; and after let the Land to Willimor,Haben- 
dum to him fo2 his life, which ſaid term to begin and have his being after 
the death, ſurrender or forfeiture of the three lives. And Livery was made 

maintenant : the queſtion was if this were a goodLeale, becauſe the 
words, which ſaid term appoints that nothing ſhall begin till after 
the Desth, t. And it was adjudged that to2 as much as the Eſtate 
was fully limited befoze the wozds (which (aid Term) thoſe 
woꝛds are vain and idle; ko; utile per inucile non vitiatur. 


| Perkins werfits Perkins, Hill.33. rot. 20. 


he Caſe upon ſpecetal verdict was, The Father was Tenant 
Ti: life,the remainder to Th. and Drew his ſons fo2 their lives, 
Drew purchaleth the reverſiontn Fee, the Father and Th. ſurren- 
der to him without Deed; the queſtion was if this be a good ſur- 


(9) 


render. Fenner, the ſurrender is void, f02 it it be good, it muſt firſt 


be the ſurrender of him in the remainder, which cannot be without 
Deed; and it cannot be the ſurrender of the firlt Tenant koꝛ life to 
— in the Remainder, fo2 there is no woꝛd of ſurrender between 
g Wigford werſus Gill. 


Reſpaſs; The Caſe was, J. S. ereſted a Mill dam part upon his 
ownLand, and part upon the Land adjoyning, the owner ol 
the Land adjoyning pulls dawn the Dam upon his Land, by which 
all the Dam falls down; and the water did runout. All the Court 
held it was: juſfifiable,.. So if one erecs a wall upon his own 
Lands, and the Land ok his neighbour, and the neighbour pulls 
down the wall upon his Land, and thereupon all the wall falleth 
down; this is lawfull. = 


The Lord Vaux Cale. | 


| 1 Lo2d vaux lebied a Fine to theuſe of himſelffo2 life, and 
after his death to the uſe ot his two daughters, till Ambroſe 
his ſon returned from beyond the ſea came to his full age, oꝛ died, 
which of the ſaid times, dayes 02 hours, came firſt, and then it 
ſhould remain to Ambroſe; he returned from beyond the ſea; the 
queſion was, if this remainder be good; and it it be, when it 
ould commence in him, if befoze his full age. And by aſtehe 
Juſtices the remainder is good, fo2 although his coming to his 
full age, 02 from beyond ſea,be uncertain,yet his death is certain, 
and ſo it doth not meerly depend upon uncertainties. 4 Mar. Dyer 
142. A.Deviſeth to Avicehts wife foztife; fi tam diu ſola vixerit nn 
grad manner eo nr eg DR 
a 913 EZ, 300. agree Dalighters 
an Eſtate foꝛ their lives conditionally, Aſc 9. 11. Aſſ. 8. And Wray 
chiet Juſtice ſaid that the woꝛds dis juntive (01 die) being in the 
end of the ſentence, make the copulatives before ts be disum⸗ 
tives ; lo that ik one of them be accompliched, the remainder doth 
veſt; and he was induced to it, by Truepennies Cale in the * 
place 


Ds 


(10) 


(11) 


—_— 


— 
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ac Eliz. where the Caſe was, the husband made a Leaſe to 
— if be und his wife oꝛ any child or their bodies chall lo long 
live, the wife dieth, and it was adjudged that the Leaſe continy. 
ed: fo2 the Sj$juntive that came laſt 'made the two copulativeg 
befoze, to de of ths ſame nature; and jadgement was giben in 
the Pu ipal caleaccs neh And afterwards a TUtit of Erro 
was bzought in the Exchequer-Chamber ; and it was ended hy 
compoſition.” Nets, Gawdy (aid thatif aLeaſe be made to one un 
til A. cometh to hes Age ok twenty one years, and then it wall re 
main over to andther;this is a void remainder; and tt is not ite 
a Leaſe foꝛ years, the remainder over; But Fenner and the other 
Juſttces were bf the contrary opinion in that Caſe. Nota, the Caſe 
of Trupenny cited befoze, was between Baldwin and Cocke, and jt 
was thus: A. having an intent to marry B. one of the friends of a 
and fo2 the pzeferment of B. made aLeale to A. and B. fo; ſixty 
years If A. and B. 92 any Iſſue of their bodies ſo long live, andit 
was adjudged that the Leale doth continue as long ag anyif 
them live, fo? { was the intent of the parties: and Anderſon com- 
manded Nelſon the Pꝛotonotary to enter upon the Recoꝛd, that 
the Leaſe continued lo long as any of them live. v. Co. Littleton 223. 


Ridgeley verſus the hundred of Warrington. 5: 


A Cionupon the Statute of Vue and Cry; upon the evidenceit 
was held by Anderſon and all the Juſtices, that whereas the 


Statute ſpeaks of Robberies done in the day befo2e night, pete 


a Robbery be committed in the mozning befoze day, oz in the 
evening atter the day; in any time of the night in which men ale 
commonly to travel, that the hundzedis antwerable koz it, butif 
it be at twelve oz one of the Clock in the night, at which time 
every one ts intended to be in bed, the hundꝛed is notamfiwerable - 
fo2the Robbery. Kaif 51901; loot n 


Ognells Caſe. 


Reſpaſs; The Caſe was upon ſpectal verdid. ꝗ termoꝛ being 
1 Dutlawed fo2 Felony, granted his Terme and intereſt to the 

laintitt, who is put out by J. S. and after the Putlaty is reverſed; 
a chen re ought Treſpals fo? the pofits taken between 
the Utlarp reverſed, and the alugnment, and. the queſtion was 
if the action did He, fo2 that during that time t 5 
Intereft, and the Aſſignee had no right, and it was adjibged{o! 


and there is no Record of it, - 


- C — 


dhe Fatntiff:; 5 reverkall, it is as it no Dutlary had been; 


Johns verſus Philips, Mich. 33 & 34 Elis. rot2101. 
QEcond deliberance. The Caſe was, A woman made a Leaſe 


to like, andafterwards grunted the feverſion fox 1000 pears, 


and befoze Atromment the tales J. S. to husband; and afterwards 


the Tenant atturned to the Gꝛantee; the Court n 


agreed, that theattomment came too late, but fo2 ome faultsin 


be pleading no Judgment was given. 22215 
7 . . Willa 


— 


———  — 
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William Richbell verſus Edward Goddard, 
Int. Tr. 33 Eliz. rot. 5 


Ction Upon the Caſe againſt the Defendant, Sheriff of the 
/A. County of Southampton, that whereas J. Gold was mdebted ro 
him by two leveral Obligations, one payable, 21 Novemb, 33 Eliz. 
he 17 Novemb. 33 Eliz. pꝛucured a latitat out of the Queens Benth 
returnable 8 Hillzry, intending to declare againſt Gold upon thele 
two Bonds, which CUrit was Delivered to the Oekendant, 
20 Novemb. 33 Eliz. apud 8. and the Defendant by foxce therepf 
4 Decemb: 33 Eliz, did arreſt G. at S. and afterwarÞs 14 Pecemb- 33 
iz. ſuffered him to eſcape at London, by which the Plaintiff loft his 
Debt; upon not gitity pleaded it was found fo? the Plaingife, 
Ind it was alledged in Arreft of Judgement. I. That this Pꝛo⸗ 
ceſs was taken out befoze the Debt was Due upon one ot the 
Obligations; and then the Plaintiffhad no cauſe of Action fo? it; 
and {o being an entire ſuite, it ſhall abate in all, Sed non allocatur 
becauſe the Arreſt was after the Debt was due, and this (if a good 
plea) was to be pleaded by the party himſetf, and not by the 
Sheriff, fo2 he muſt anſwer his own tort. 2. Jt was alledged 
that there was a mil;trial, being tried in London, whereas the Jilue 
(not guilty) refers to the whole matter; and the Arreſt which 
was the pꝛincipal was at S. and without it there can be no eſcape, 
and the trial ſhould be of S. Sed non allocatur; fo2 the eſcape is the 
matter upon which the Action is grounded, which ers theben 
to be at London, and the viſne ſhall be of the place where the eſcape 
was, and not of — on where the Arreſt was; and it was ad⸗ 
judged fo2 the Plaintitt. j 


Termino Hillarii, 34 Eliz. in Camera Scaccarii. 


Smalbroke werſus Dabridgcourt, Cu jus principium antea, 
Paſchæ 32, placito 91. 


Rror of a Judgement in the Queens Bench; the Erroꝛs were 

aſſigned by Godfry. 1. That there was no conſideration, 
fo2 if mas benefit to the Plaintiff to take the body of Lane, and 
it was the Sheriffs duty to execute the Pꝛocels. Sed non allocatur, 
to2 he being an Officer appointed by S. the now Plaintiff, it is no 
reaſon the Sheriff ſhould be at any loſs by his appointment; and 
therefo2e it was a good conſideration. 2. Erroꝭ, this aſſumpſit can- 
not dilcharge a future eſcape. Sed non allocatur. 3. Erro2,the eſcape 
is alledged to be 8 Novemb. 29 Eliz. and the Defendant anſwered to 
an eſcape, 30 Decemb 30 Eliz. Sed non allocatur, fo the Plaintiff may 
alledge it at any day, and the Oekendant may anſwer to it acco2d- 


ing as the truth is. + Erroz, that this aſſumpſic jg in nature of 


ond, and lo againſt the Statute of 23 H. 6. Sed non allocatur, fo2 


as the party may Diſcharge a Pꝛiloner in execution, ſo he may 
fozecloſe himſek from the benefit, if the Jzſoner elcapes, and 
the Statute never intended to help him that fozecloſcth himſelf, 
5, Erro?, that there was no venire facias. Sed non allocatur, f02 that 
1s to be alledged by way of diminution ; and the venire facias is ne- 
ver certified ; and this is after verdict, and ſo cannot be alledged. 
Ind the Judgement was affirmed. 


Tenacy 


(I) 


(2) 


—— — 


— 


272 Termino Hillarii, Triceſsimo quarto 


Tenacy verſus Browne. 


A | 
Rror of a Judgement in the Queens Bench, upon a pꝛomile. 
ck L. I. Erro2,that the Plaintiff in the Action declared chat where. 
as the Defendant was indebted to him in ten pound, he did al 
ſume that if the Plaintiff would fozbear him one week, that 
would pay it; and alledges that he did fo2 bear him foz one week, 
bnt ſaith not fo2 one week following. Sed non allocate, foꝝ it cannot 
be otherwiſe intended, 2. Erroꝛ, fo2 that the Plaintiffbeing an 
Alien, the trial was per medietatem linguz, and the venire facias was 
quorum quilibet habet four pound Land, whereas an Alien can have 
no Land. Sed non allocatur, fo2 it ſhall be referred onely to the En 


gliſh. And the Judgement was affirmed, 


— 


Termino Paſchæ, | 
Tricelsimo .quarto ELIZABETH, 


in Banco Reginæ. 
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Jordan verſus Lyſter. 


Pr 4 Clion 02 wo2ds, viz. What art thou ? a bankrupt, and 
waſt a bankrupt. After Aerdict Coke moved in 
Arreſt of Judgement, that the Declaration 
was, quod cum fuit mercator per magnum tempus, &c. 
but ſaith not he was a Merchant at the time 
ok the ſpeaking the woꝛds, and therefoze the 
Declaration is unſuffcient; and the woꝛds here 
4 = arte interrogative and not Direc; but the Court 
held the Declaration to be good, being alledged that he was per 
magnum tempus Merchant, cc. And that his antwer to the interra⸗ 
gation is a direc affirmance, but they would adviſe, æc. 


Marſhes Caſe; . Principium antea, Paſ. 33. Pl. 10. 


re Caſe was argued by Altham, that the TUrit of Erroꝛ lieth 
by the Executoꝛs, fo2 the loſs of the goods which they ſhall 
otherwiſe have; foꝛ it may be he had no Lands, noꝛ any lols to any 
other then the Executoꝛ; and ſo it is realon that they ſhould have 
the ſuit to reverſe the Otitlary, and to be reſtoꝛed to the goods, 
and fo2 that, vouched 43 Aff. 41 & 49. 34 H. 6. 32. 15 Ed. 3. Error, 
where two may have ſeveral Writs of Erro o2 attaint fo2 ſeve- 
ral loſſes, and 43 E.3.32. 46 Ed.z.25. 19 Ed. 4. 5 & C. where Executoꝛs 


ſhall have a ſcire facias fo2 the damages recovered, and the heir fo 


the Land; and he ſhewed two . — Mich. 11. H. g. rot. 13. where 
one Sudely was Endicted foꝛ robbery and outlawed, the Executoz 
bought a TUrit of Erro2, and one Erro2 was aſſigned that no 

P20Clamation was awarded, 2, Erro2, fo2 that there was not 

ve months between the date of the exigent and the return ok it; 
and there A Scire facias was awarded againſt the Loꝛds of the Fee, 
and it was returned there were no terr-tenancs,and the Dutlary was 
reverſed ; the other pzecedent was Tr.18 H.. rot.3. where one was 
endicted of Murder and Dutlawed,and the Adminiſtrato2 bꝛought 
Erroꝛ, and the Erroꝛ aſſigned was becauſe the Endiament was 


contra pacem domini Regis, whereas the offence was in the time of R.3. 


Coke argued e contra, fo? that the Dutlary trencheth in the realty, 
and the Lands and Goods are foxfeited, and the blood is coꝛrup⸗ 
ted, and therekoꝛe the Executo? ſhall not have Erroꝛ, quia de mini- 
mi non curatlex ; did (02 that reaſon, at the Common Law Tenant 
koꝛ years ſhall not falſifie a —_ which binds the Land — 

L really, 
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realty, 39 H.6. falſifie Recovery 19. So at the Common Law, atra, 
verle ſhall not be of an office which finds a wardchip, cc. fo; the 
King (fo2 they were but chattels) until the Statutes of 38 Ed.; & 
2 Ed.6. And fo2 the pꝛeſidents cited, he ſaid the Erro2s were ſuch 
as were apparent faults which were reverſible by motton; and aj. 
though the books of 19H. 6. 2. and 2 R. 3. 21. are that an Dutlarp 
erroneous in this Court is not reverſible by plea, but by TArit of 
Erroꝛ, vet he ſaid the Law is otherwtfe. But the Juſtices Held that 
an Dutlary here cannot be reverſed by Plea, but ought ta de by 
TUrit of Erroꝛ, and the Clerks ſaid lo was the courſe alwayeg, 
But foꝛ the matter they would adviſe, Nota 5. Coke f. 111. This Cafe 
is cited, to be reſolved that the Writ of Error was well brought by the Execy 
tor, and that it was reverſed at his ſuite, V. Paſ. 39 Placito 14. 


Pet verſus Baſeden, P. 3 3. rot. 392. 


8 The Plaintiff declared that whereas M. pett. was 
ſeiſed in Fee of divers Lands, and being ſo ſeiſed made his 
Will, and made the Plaintiff his Executoz and deviſed part of 
his Land to his eldeſt fon fn Fee, and that he ſhould have it when 
he came to his age of twenty one years, and that in the mean 
time the Executoꝛs ſhould take the p2ofits fo: Payment of Debts 
and Legacies, and deviſed a hundzed pound to Roſe his wife pro 
& in exoneratione Of her Dower in the ſaid Land, to be paidbyhis- 
Executoꝛ within one year after his death, and that he died, and 
the Defendant married Roſe; andfurther alledged that the Beten. 


dant in conſideration that the Plaintiff pzomiſed to pay him the 
hundꝛed pound within one year after the death of the eftatoz, 


did agree and pꝛomiſe to the Plaintiff to make him a reaſonable 
diſcharge of the hundꝛed pound, and alſo to the Plaintiff andthe 
fon a reaſonable diſcharge of the Dower of R. and alledged in fa& 
that he offered the payment of the hundꝛed pound to the Defen: 
dant, aud required a diſcharge of the ſaid hund2ed pound, and of 
the Dower ; pet he intending to have the ſald hundzed pound, and 
after to recover the Dower of the Land, ſued fo2 this Legacy in 
the Court Chꝛiſtian; and although he offered there the hündzed 
pound ſo as the Defendant would make a diſcharge of Dower, ec. 
per cyep refuſed to accept this offer,and thereupon he ſued a Po 
tbition, and upon this Declaration it was demurred in Lan 
'T. Becauſe this Legacy is pꝛoperly ſuable and recoverable in 
Court Chziſttan. 2. This Ir is no cauſe to dꝛab it out 
of the Spirifual Court. 3. Pe had not ſhewed perfoꝛmance of 
the 1 ; fo2 he ſatth he offered it, but ſatth not that he 
paid it, no? that the Defendant refuſed it. 4. Þe ſheweth not 
the time he offered it. But the Court upon motion were of opt 
nion that the Pꝛohibition did lie, fo2 here the woꝛds pro & in exone- 
ratione Make a condition, that he ſhall not have the hundꝛed pound 
until he make a diſcharge of Dower, cc. then when he alledgeth 
that he would have pald it, if the other would have diſcharged, ee. 
ft is good enough, and the agreement between them fs a cauſe 
ok an Action upon the Caſe at Common Law, and this Pleabe- 
ing miniſtred in the Spiritual Court, and they refuſed, is a good 
cauſe of Pꝛohibition. | 


Wyngite 


ETIZ ABE THE, in Communi Banco. 
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Wyngate verſus Marke. 


T was held upon evidence, that ik the Leſſee fo; pears of the 
1 Queen be Duſted by a ſtranger, pet although he be out of pol 
feſſion, he may aflign over his term; fo2 the re verſion being in 
the Queen, he cannot be out ot᷑ enz but at by pleaſuce ; 


And it was held that where an Action was bzought by an alien as 
Adminiſtratoꝛ of 1.5. who was Engliſh, the parties being at Jfſue, 
the trial being per medietatem linguz, that it was not well tried, 
and the Judgement was ſtald, toz when the Plainttff.bajngs an 
Action not in his own right but as Apminiſtratoz, the triatſhall 
de by Engliſh onely ; and fo was it held 23 Eliz. in D. Julios caſe:; 
but ik it had been averred that the inteſtate had been an alien, it 
would be otherwile. 4 7 


Argenton verſus Weſtover & Lucas 
Paſch. 33. rot. 1680. 


Rror to reverſe a Fine. I. Erro2, it appeareth by the recoꝛd 
4 that the caption of the Conuſans of the Fine was befoze Str 
| Roger Manwood Ch, Baron, 27 Martii 27 Eliz. nd the Crit of Covenant 
and dedimus poteſtat bo2e teſte 9 Aprilis,; ſo the Conuſans taken with- 
out CUlarrant ; and by the Statute of 23 Flu. the day of the cap- 
tion is alwayes to be certified; but the Egurt over-ruledit,. and 
would not hear it argyens oz they ſaid it [5.8900 CNOUGY, and 
otherwiſe they ſhould-repgrſe divers Fines; - 2. Etro, e Writ 
of Covenant was de manerio de Corthuther, and the ded porch. was 
manerio de Cortheder, and foꝛ this vartancethere is no Conuſans up. 
on the Writ ; but it being with an alias Corthuther, it ü 
good. And afterwards in p. 35. it was moved again, and other 
Erro2s alligned. I. That by the caption of the Fine upon the 
dedimus Poteſtatem, the Land was given ta Weſtover and his wife, 
and to the heirs of the body of the Baron of the body of the Feme be- 
gotten; and the Fine engroſſed was, to the heirs of the body 
the Baron pon the wife begotten, ſo is variant. But all the Ju 
ſtices cancetved that it was not material, fo2 in both caſes: 
Feme had but an elfate fo2 life, and the Bacon àn eſtate tail, 
the wozds are of the fame ſence. 2. Popham Chief Juſtice t. 
an exception that the TUrit of Covenant, and the caption 
de mafterio & tenement. & five ſhillings Kent, and the Fine | 
ſed was de manietio & tenementis ; butt tt was ſatd and agreen th 
courſe of Fines is, that if the Rent be under five pound; that 
ule not to mention it in the Fine engroſſed. 3. Erro2 aſſigned 
was, fo2 that the Caption was. fi contingat the Baron tu die without 
Iſſue, that it ſhould remain over, and the Fine engrofſed was fi 
contingat that the Baron and Feme die without Jſſue,- that it tha ce 
matn over; fo it is variant: but it was held all one, koz the eſtatẽ 
in remainder is alwayes limited upon the more long effare w 
nd 


is the eſtate tail, yet it was all of one ſence. 
Fine was affirmed. * F 85 * 


11 
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Foxe verſus Goodſon. 


A That whereas the Plaintiff had ſued ſuch an Agon 
agatnſt the Dekendant, and being at Iſlue hadſued out a ni 
prius Upon it, the Defendant in conſideration the 1 laintiff would 
turceale his ſaite, pꝛomiſed to aſſign ſuch a Leaſe to him, and to 
pay his coſts of ſuite and alledges he had ſurceaſed, and the De. 
tendant had not aſſigned the Leaſe noꝛ paid his coſts of ſuite; and 
upon non aſſumpſit pleaded, it was found foꝛ the Plaintiff, It was 
alledged in Arreſt of Judgement, that the Declaration was not 
ood, becauſe he did not alledge what coſts he had expended; 
Ind all the Juſtices were of opinion it was not good fo? that cauſe, 
and the Defenvant might have demurred upon it; but he not pe: 
- murring, but taking iſſue, he ſhall not now have advantage of jt: 
and thereupon it was adjudged foꝛ the Plaintiff. | 


Wroth verſus Wiggs. 


A ben of murder; the Defendant pleaded not guilty, and being 
X arraigned by a ſubſtantial Jury of Middleſex, the evidence 
was p2egnant that he was guilty of Man⸗ſlaughter, but fozthe 
murder was doubtful; the Jury found he was not guilty gf mur 
der, and being demanded ik he was guilty of Yan-flaughter, they 
anſwered they had nothing to do toenquire of it; and uponthis 
the Court being in doubt ſent Fenner Juſtice to the Common 
place to know their opinion, who concefved that by the Law the 
Jury are not compellable to enquire ot the Yan-flaughter, and 
thereupon they gave their Uerdict as befoze,and the pyſoner was 
diſcharged, 9 Eliz. Dy. 261. a. —_— | 


Green verſus Piper. 


IS was held by the Juſtices, that a houſe in London which was 
L part of the poſſeſſions of a Pꝛioꝛy that was diſcharged of pay: 
ing Tythes of their poſſefſions, yet by the Statute of 37 8.8.2. 
hall be charged fo2 Tithes accoꝛding to the Oꝛdinance there; fo? 
betoꝛe that Statute no dwelling houle was chargeable fo2 Tithes, 
becauſe no p2ofit arriſeth of it; and onely Noblemens houſes ate 
excepted, and p.; 5. it was adjudged accoꝛdingiy and a conſultation 


Scory werſus Baber. 


P againſt the Pꝛopꝛietoꝛ of the Church of Southbirby in 
z the County of York, who ſued fo2 Tithes of Hay, and (ut; 
ied that time out of mind the owners of theie Lands had found 
raw foꝛ the body ol the Church in diſcharge,of all Tithes of Han 
oke moved that this is no cauſe of diſcharge fo2 the Parſon was 
not chargeable with it, noꝛ had any benefit by it; and in Hil. 30 
Eliz it was ruled that where one pꝛeſcribed that he had uſed to pay 
the Pariſh Clerk his wages in ſatisfaction of Tithe-hay,this * 
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no diſcharge ; and ok that opimon was the whole Court, but it he 
had alledged that he gave the ſtraw to the Parſon, and he beſtow- 
ed it in the body of the Church, oꝛ that the Parlon had a ſeat in 
the body of the Church, it had been otherwiſe; and thereupon 
conſultation was granted. 


Terinino Paſchz, 34 Eliz. in Communi Banco. | 
 Lyls verſus Watts. 


Dohibition UPON A Libel fo2 Tithes of Slate⸗ſtones, the Deken⸗ 
L dant pꝛayed a conſultation, fo2 that heretofoze the Plaintiff 
ſued a 1920htvitton fo2 the ſame cauſe in Chancery, and upon the 
ſame Libel, and there a conſultatton was granted; fo2 otherwiſe 
he ſhall be infinitely vered, that when one Court grants a conſul- 
cation, he ſhall ſue a Pꝛohibition in another Court. And of this 
opinion was all the Court, that he ſhall have a conlultation, it 
befoze a conſultation was granted in another Court upon the 
{ame caule. And it was here held by the Juſtices, that no Tithes 
are due of a Quarry of Slate oz ſtone, fo2 the perſon may have 
Tithes of the Gꝛals pda which groweth upon the ſurface of 
the Land in which the Quarry is. | | 


Tropp verſus Bedingfield. | 


Abt upon an obligation; The condition was, that if 1.5. per- 
koꝛm the Arbftrement of 1. N. it any be made,betoze the Feat 
of Eaſter, and if none be made, ik the ſad 1. 8 came ta the Gutld- 
hall in Norwich at the Feaſt of Pentecoſt, and there ſuffers himſelf 
to be Arreſted at ſuich a ſuite; and doth not remove himſelk, if 
ſuch ſuite be commenced, but ſhall anſwer to the Action without 
delay, 02 pay to thePlaintiffat the Feaſt of Michaelmas ten pound, 
that then, ec. the Defendant pleads that no Arbitrement was 
made befoze the Feaſt of Eaſter, that I. S. died befo2e Pentecoſt; and 
anſwered nothing to the reſidue of the condition; and the quetti⸗ 
on was ff it were a good Plea. And the Juſtices upon the firifms- 
tion conceived it was, becauſe that bythe act of God he is depzi⸗ 
ved of his appearance, and ſo his Bond is ſaved although he pay 
not the ten pound, fo? he had election to do the one oz the other; 
but they would adviſe,  - 9 | 72 


1 Maſon verſus Nevill. 


1 the Defendant pleads that Alex. Nevill his Anteſtoꝛ was 
ſeiſed and died ſeifed, and the Land deſcended to him as ſon 
and heir, cc. the Plaintiff replted that long time befoze A. Nevill 
had any thing in the Land, 1. S. was leiled in Fee and infeoffed four 
others to the uſe of himſelf and his wife fo2 their lives, and after 
to the ule of W. his. ſon foꝛ life, and after his deceaſe that they 
(hail be ſeiſed ut in eorum priſtino ſtatu, upon condition that they ſhatl 


receive the pꝛolits, and pay to B. the wike ot w, twenty pound per an- 


num liring her lite, and after they ſhall be leiſed to the ule ak the 
heirs Males of the body of W. That the —_ Feme dit d, that 
W. entred and inkeoſfed the ſald Al. N. and died, who entxed ay 
. eviſe 


(8) 


(9) 


(I0) 
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ant. 


(4) 
by which his term was tozfeited tothe Queen, the LozdTreaſurer, 


(5) 


deviſed it by his Mill in wziting to his younger ſon fo2 lite, and 


afterwards A. the wife ol W. died, and Nich. as ſon and heir of the 
body of W. entred and let to the Plaintiff; and upon this it wag 


' denifirred in Law. 1. Becauſe he did not traverle the Deſcent, 


2, Becauſe as this caſe is the heir male of W. cannot enter, fo; 
by the feoffment the eſtate tail is diſcontinued, and none can enter 
ercept the Feoffees enter and revive the ule; but after motion of 
the caſe by the Serjeants, without any great argument, the Court 
gave judgment fo2 the Plaintift;to2 the deſcent is not traverlable, 
but the dying ceaſed, which is confefled and avoided by the device, 
And Periam laid the delcent in any caſe is not traverſable, but 
where both parties claim by the ſame perſon; and that this Feof. 
ment was no diſtontinuance noꝛ barred the entry of the heirg, 
quære the reaſon, fo2 the Court did not ſhew any reaſon of their 
judgment, 14 H.8.23. 19 H8.6. 21 Eliz. Dy. 366. 


Eyre verſus W oodfine, P. 33. Eliz. rot. $18. 


E Jectione firmz : The Cale upon ſpecial Aerdia was this, a Tex. 
moꝛ foꝛ years being Dutlawed upon the Statute of recuſancy, 


and Barons of the Exchequer, ſold it fo2 ten pound to Fr. Michel. 
and afterward the Dutlary was reverſed ; the queſtion was, if 
the Termo? ſhall have again his Term; and after argument by 


Glanvile of the one part, and Beaumont of the other part, Anderſon 


aud Walmſly conceived the Termo? ſhall have again his term, and 
not the money . was ſold, and in whoſeſvever hands the 
Lands came, and by whatſoever conſideration; the party ſhall be 
reftozed ; foꝛ the Dutlary being reverſed, it is as ifthere wereno 
recoꝛd, and the Queens intereſt was but conditional, viz. It is 
good it the Dutlary be good; and theretoꝛe the term being ſold,it 
ig tied with the condition into whomſoever Hands it cometh, that 


e 

he Putlary be reverſed, the term is reduced to the owner, 
And it is not like a ſale made by the Sheriff, fo2 the Sheriff ſells 
it by Juthozitp of Law to levy the money; and there it the Judy: 
went be reverſed, the party thall be reſtozed anely to the money, 
and not ta the term, koꝛ he loſt it not by the Judgment: But periam 
doubted and aid, that although by the book of 11 H. 4.65. that upon 
dbe doo pr add party ſhall have reſtitution; yet 

e 


book Tpeaks not if it be (old befoze. And here it is miſchievous 
of both ſides, tf the party that bought it lawfully ſhall loſe it; and 
of the other ſide, it the other ſhall not be reſtoꝛed to it, he ſhall 
have nothing, fo2 it will be hard to be reſtoꝛed to the money out of 
the Queens Coffers ; but afterwards, Tr. 34 Elz. Anderſon and 
Walmſey gave Judgement fo? the Plaintiff, periam not being reſol- 
ved in it, V.20 Eliz. Dy. 363. 


Loftus Caſe. 


Torta: Packeting demande the opinion ok the Juſffces in this 
taſe, Loftus being poſſeſſed of a term foꝛ eighteen years, and 
of another term in the ſame Land in reverſion fo? to2ty years, 
died inteſtate; his wife takes Adminiſtration and enters, and 
marrieth 1s. who let it to . D. foꝛ twenty one years rendꝛing _ 
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and makes his Executoꝛ and dieth; the — was if his wife 
92 Executoꝛ ſhall have the rent, Periam ; during theficſt ons 
years the Executo? ſhall have it; fo2 the Baron had given an 
all that term, aud no intereſt remained in the Feme; and the rent 
by the Indenture ſhall go to the Executoꝛ; but fo2 the rei 72 
eterm of twenty one years, which is derived out of the Leaſe 
fo2 foꝛty, the wife thall have it as annexed to the te verſion cz term 
which the wife had; quzre ; fo2 the other Juſtices delivered no 


Bayly werſus Churington. 


Ction foꝛ theſe woꝛds, Thou art a falſe knave, thou waſt arraigned for 
A two Bullocks ; ũdjudged that the wozds were not actionable ; 
fo he ſaithjnot he was arraigned fo2 ſtealing two Bullocks; and 
if the woꝛds had been ſo, yet the wozds had not been actionable; 
fo2 amanmay be arraigned fo2 Felony, and vet be no Felon; 


4 Charnels Caſe. 


1 foꝛ woꝛds againſt husband and wife, becauſe the wike 

ſaid, My Turkies are ſtoln, and Ch. hath ſtoln them. It was moved 
that an Action lay not; fo2 it appears the Feme could have no Tur⸗ 
keys, fo2 they are the Barons, ſo could not be true, ànd then no dif 
credit, Curia contra; becauſe the had charged him with ſtealing; and 
ff one which had no hozſe, laith 1. S. hath ſtoln my hozſe, this is as 
great diſcredit as if he had had one, fo2 every one knoweth not 
whether he had ahozſe o2 not. | | 


Blitheman verſ#s Blicheman. 


Ower the Defendant pleads, ne unques ſeiſe per dower, &c. and 

A upon this they were at Jſſue, the Jury found a ſpectal UMer⸗ 
did, that J Blitheman the husband ol the Demandant, and father 
of the Tenant,was ſeiſed of the Land intail, and in conſideration 
ofa marriage of the Tenant his eldeſt ſon, covenanted hy Ind. 
that this Land after his death ſhall diſcend, remain, oz ſhall be 
tothe ſon and his heirs, and afterwards he taketh the Demand: 
ant to wife and dieth ; and if he was leiſed of ſuch an eſtate of 
which the was dowable was the queſtion. Ard the Court reſolved 
fo2 the Demandant, fo2by the Indenture no eftate was altered 
in the Baron. but he remained Tenant intail as befoze, and this 
fo2 two cauſes. I. Becauſeit is onelya covenant and erecuengy, 
fo2 which an Action of Covenant lieth if he perfo2m it not; fo 
lt is not that he will ſtand ſeiſed to the uſe of himſelf fo2 life, 
and after to the uſe of the ſon, but onely that it ſhall diſcend, 


remain, oz be to the ſon after his death , which may be by ' 


his permiliton that it ſhall deſcend, and be to the ſon without 
any alteration of the eſtate, 2. Jf it were an erpreſs Co- 
venant that he would ſtand ſerſed to the uſe of 1 


2 


(6) 


(7) 


(8) 
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fo2 life and after to his ſon, this had been vold to alter the uſe ta 
the ton ; fo2 he being Tenant intail, and reſerving to himſelk an 
eſfate fo2 his own life, in that he reſerved all that he might law- 
fully diſpoſe, and then by the Covenant he can diſpole of no moze 
then he can lawfully do, and ſo the limitation afrer his death ig 
meerlp void, and the eſtate remained in him as bekoze; fo; both 
which clauſes, but pꝛincipally foꝛ the firſt, they held the Deman⸗ 
vant ſhould have Judgement, and it was given accopdingly, 
V. 2. Co. f. 52. i 


Termino 
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Triceſsimo quarto ELIZABETH, 


in Banco Reginæ. 


a. 
—U—ä 


Fox verſus Lee, Trin. 33 Eliz. rot. 5 f 6. 
ror of a Judgement in Ludlow, in Debt upon an 


Obligation; the Condition was fo2 payment of- 


ſeventy pound, ſcil. thirty ive pound at oneſday 
in the Temple-Church, London; and thirty five 
pound at another day. The Defendant pleads 
payment of the ſeventy pound at Ludlow,Secundum 
E ken upon it, and found againſt him, and Judg- 
- mentgivenfo2 the Plaintiff; And two errozs were aſſigned, firit, 
Chat he alledged payment of the ſeventy pound accoꝛding to the 
Condition, where he ought to plead ſeveral payments, of thirty 
five pound at one day, and of the other thirty five pound at the 
other day, and not to couple them together. But the Courtheld 
it good eiiough, fo2 when he pleads payment, Secundum formam t 
effectum conditionis prædictæ, this Reddendo ſingula ſingulis fs as if he 
had pleaded he had paid them ſeverall at the ſeveral days, Se⸗ 
cond Erroꝛ, F92 that the names of t 3 Did not appear of 
Recop, but it was held good enough, fo2 that never appeareth 
where the Jury is full of the — Panel , but where the In⸗ 
queſt is part of the pꝛincipal Pannel, and part by Tales de circum- 
ſtantibus, there the names of both ſhall be entered upon Reco 
and the Judgment was affirmed, 5 


Yates verſus Windham; Quod vide antea Mich. 
31 & 32 Eliz. B. R. Placito. 


N was moved this Term. Coke ſhewed, that upon the ſecond 
CUrit, Quod coram vobis reſidet, the Plaintiff aſſigned new Er⸗ 
roz8 ſcil. A Oiſtontinuance; and that the Judgment was, that 
the Oekendant fic in miſericordia, whereas it appeareth,that the e- 
kendant did appear uponthe Summons : To which the Defend: 
ant in the CUrtit'of Exroꝛ appeared and pleaded, That heretofoze 
the Platntiff bzought a weit of Erro2 upon this Judgment, and 
ſhewed all the p2occeving in it, and that this is difcontinued, in 
which none of theſe Errozs were alfigned: And upon this the 
JAaintiff demurred in Law, and Coke argued, That this CA rit of 
Erro2, and the Erro2s aſſigned upon it, cannot de maintained. 
I. The Plaintiff cannot alledge diminutton ro Reverſea Recod, 
after Errozs aſligned, and ſcire facias (ted upon it; noꝛ can the De⸗ 
tendant alledge it after tn nullo eſt Erratum pleaded , fo2 by it the 
Reco is affirmed, and ſo 28 Hs. 7 Bdw. 4. & 22 Edw 4. 2. In a 
Crit of Erroꝛ Coram vobis * the Plaintiff ſhall 9 

0 -rr02s 


= formam & effectum conditionis prædictæ, and iſſue ta- 


(I) | 


(2) 
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(4) 


Errozs but in the Recoꝛd removed, and not in the Judicial 1520. 


ceſs; fo2 the woꝛds of the Writ are, that there is Erro2 in records 


quod coram vobis reſidet. Su it is admitted, that this ts all the Re. 
coꝛd. 3. Upon a Writ of Erro2, Quod coram vobis reſidet, the entry 
iS Allegando errores prœdict in forma prædict allegar, and (0 ts the pꝛe⸗ 
ſident, Trin. 20 H. 7. 88. ut ik thele Erroꝛs be overruled, he map 
aſſign other Erroꝛs within the Kecoꝛd: But here is no mention 
of the fozmer Erroꝛs. Allo this is entred in another Roll, and 
not upon the ſame Koll, ſo that the Court might ſee all together, 
and ſo is the courſe; otherwiſe the Court ſhall not intend tt to be 
the ſame cauſe, and the Court ſhall be compelled to infinite ſearch, 
which the Law will not allow. But the Juſtices ſaid,That in as 
much as the firſt TUrit is diſcontinued,and this is a new EUrit ſu⸗ 
ed, che Plaintiffis not tied to the foꝛmer Erroꝛs, but may aflign 
other Erroꝛs at his pleaſure ; fo2 it is now as if no Erroꝛs were 

gned betoze, and he may aſlign other Erroꝛs in the Recozd, 


. aſl 
oꝛ other Erroꝛs out of the RKeco2d ; and this removing of the re: 


ſidue of the Keco2d in this manner is well allowable ; and theſe 
Erro2s may be well aſſigned, and as to theſe points they were ſa- 
tisfied ; but fo2 the entry of it upon another Roll, they doubted, 
and would adviſe : And afterwards fo2 this cauſe it was held a 
miſ-entry,and the Plaintiff put to anew Writ of Erro?, 


Beaucamp verſus Neggin. 


Fino: of a Judgment fn Aſſumpſt. Firſt Erro2, Fo? that N. the 


] laintiff in the Aſſumpſic declared, That whereas the ſaid z. 
in conſideration that the ſatd N. had paid fo2 him, and at his re: 
queſt to C. at ſuch a day (which was a year betoꝛe the pꝛomiſe) ten 
pound, he aſſumed to repay it Cum itide re quiſitus efſer ; which conſide. 
ration i not good, becauſe it was fo? athing paſt, Second Erroz, 
The A umpſir was {aid at Worceſter In alta Warda ibidem; and the VYe- 
nirefacias was of the City of Worceſter, whereas it ſhould be De alta 
Warda;-foz by it, it is intended there be moꝛe TUards 2 Sed non allo. 
cantur. Fo ũs to the firſt, when the payment is laid to be at his 
requeſt, the conſideration doth continue, and ſo is the common 
courſe. And as to the ſecond Erroꝛ, it ſhall not be intended, that 


there be moꝛe Tards, except it be alledged, 
Brown verſus Worſely, Trin. 33 Eliz. rot. 683. 


Por of a Judgment in the Common Bench, in an Action fo? 
wo2Ds, viz. Thou art a Whore and a Thief, for thou haſt poyſoned 
thy Husband. And upon not guilty pleaded, the Jury found againſt 
him, and afſeſſed e fo2 the firſt wozds, ſir pound fir ſhil⸗ 
lings eight pence, and to2 the other woꝛds twenty marks. And 
theſe damages were ſeverally afſefſed by the advice of the Loꝛd 
Anderſon, bef02e whom it was tried; and thereupon ſeveral Judg- 
ments were given fo2 the damages: And upon this Erroꝛ was 
bzought, fo2 the woꝛds will not maintain an Action. Fo? the firſt 
woꝛds, ſiut foꝛ them is to be in the Spiritual Court, « no remedy 
fo2 them at Common Law: And as fo? the ſecond woꝛds, although 
the woꝛds Thief will maintain an Action, yet the woꝛds ſubſequent 
will not maintain the foamer. But Mich. 34 & 35 Eliz. the Jtdg- 
ment was affixmed,that an Action lay foz the laſt wo2ds : * 
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e words, Thou arc a Whore, 10 Action lay ; and as to that, the 
Högner was reverſed. | 


pyers verſus Turner, Hill. 34 Eliz. rot. 766. 


4 Sſumpſit, AS Adminiſtratoꝛ ro Greenway , and Declares, that 
whereas one Walter 1urnor, the ſon of the Defendant, was 
und by Obligation of eighteen pound to the Jnteſtate ; which 
money was not paid at the day, but the ſon moved the Father to 
pay it £02 him, the Detendant in conſideration the Inteſtate would 
give him a longer Day, pꝛomiled to pay it; and that the Jnteſtate 
gave him a longer day, ſci. the ſixth day of May,&c. aud upon Non 
Aſumpſit pleade d it was found foꝛ the Plaintiff, And it was now 
moved in Arreſt of Judgement; firſt, That he did not ſhew the 
place where Adminiftratior; was committed , as 35H. 6, 31. 18. 
Sed non allocatur ; fog it is good in a Declaration, but not ina Bar, 
Secondly, Jt was moved that here is no conſideration, foꝛ the 
giving day to the Father who was not indebted, is not material; 
otherwiſe, if he had given day to the ſon, Sed nonallocatur; fo2 by 
Gawdy, {aping all the matter together, that the Father required 
it upon the requeft of the ſon, and the other giving day, it is good; 
and a recovery in this Action ſhall be a good Bar in debt upon 
the Bond againſt the ſon: Aud to this the Court agreed, and the 
laintiff had Judgment. Nota, Trin. 37 Eliz. in the Exchequer Cham⸗ 
— this Judgment was reverſed,fo2 it was no conſideration. 


Haſſall verſus Juxon. 
12 fo2 breaking a houſe th ſuch a Pariſh and Tard in 


London. UIpon not guilty, the Jury found the Treſpaſs, and 


that the houſe was in the Pariſh, but not in the Ward; and it was 

held, that this Uerdict is fo2 the Plaintiff , foz the finding it was 

not in the ard, is ſuperfluous, it being admitted by the parties, 

= te Jury had not to meddle with it; and it was adjudged fo? 
ePlaintitf, 


Allen yerſus Andrews, Hill. 34 Eliz. rot. 720. 


The Plaintiff had bꝛought debt as adminiſtratoꝛ to George War- 
low, by reaſon of Adminiſtration committed to him by the 
Archbiſhop of Canterbury againſt the. Defendant, and had -Judge- 
ment to recover; and after the year bꝛought a Scire facias upon the 
Judgement: the Defendant pleaded, that the Inteſtate died in 
London, and had not Bona notabilia in Divers loceſſes ; and that 
after the Judgment, the Biſhop of London committed Adminiftra- 
ton to the wife, and upon this it was demurred. And Andrews 
himſelf moved, that he might well plead this Plea, fo2 it was a 
matter of puiſne temps, and he could not plead it befoze : But all 
the Juſtices held, he came too late; fo2 Popham ſatd, if the Admi- 
nitration had been repealed, he might well avoid the Judgement 
up this Plea, fo2 it was of puiſne temps: But this was a matter 
he might have pleaded befo2e,and it is in adnulling ofthe Recozd, 
which is not ſufferable; and the Plaintiff had Judgement. 


De 2 Boyer 


C33 


(% 
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Boyer yerſus Jennings, Paſc. 33 Eliz. rot.248, or 34 8. 


Rror of a Judgement in Debt in the Common Bench, where 
E the Defeadant pleaded a good Bar, and the Plaintiff made 
an ill Replication; and the Detendant did not rejoyn,but Judge: 
ment was given againſt him upon a Nihil dicit, and now he would 
aſſign Erro2, foꝛ that the Replication was ill: ſo that it appear: 
ed upon his own ſhewing, that he had no cauſe of action, and then 
no Judgement was to be given fo him. But the Court held, he 
could not aſſign Erroꝛ in it; fo2 Judgement being given by Nihil 
dicit, ft is all one as if no Bar 02 Replication had veen made; toz 
the Court without Iſſue oꝛ Demurrer, ſhall not adjudge upon the 
Replication: and although it was ent red, yet when the Defend: 
ant doth not rejoyn, this 1s a waver of all ; and it it were in this 
Court, it is never entred until the Kejoynder be made; where: 
foe the Judgement was affirmed, 3 H. 6. 41. 38 H. 6. 39. 12 Edw. z. 


Eſſoign 17. | 
Termino Trinitatis, 34 Eliz. in Communi Banco. 
Flower verſus Rigden. 

R 7 The Caſe was, a Diſſeiſoꝛ infeoffed a ſtranger, and 


after the Oiſſeiſee bzought an Aſſize againſt the Diffeiſo2 
onely; and the Feoffee pending the Afitze, let the Land to the 


Plaintiff. The Otffeiſo2 pleads to the Aﬀize Null tort, null diſſeiſin, 


&c. and found againſt him, whereupon the Oifſeiſee recovered : 
The queſtion was, if the Termer koꝛ years ſhall falſifie his re: 
covery, that is to ſap, that the Defendant in the Allize Ne diſſeiſe 
pas. And it was agreed by the Court, that he might; fo2 the Ter- 
mer here did not claim by him againſt whom the recovery was 
had; and there is no doubt, that the Freehold, out of which the 
Term is derived, is not recovered, and the Freehold is not 
bound by it: And the doubt at Common Law was, tf the Ter⸗ 
mer might falſifie where the Recovery was againſt the Leſſoꝛ, but 
it was never doubted, but that where a Recovery ts not againſt 
the Reverſioner , but againſt a ſtranger which had — in 
the Land, but that the Lefſee might fallifie in point tried, and to fs 
1 H.. 19. And it is a rule, that every ſtranger to à recovery may 
fallifie, ( foꝛ he cannot have Erroꝛ o2 Attaint ) if he came not in 
pending the Writ, by him againſt whom the recovery was, ko: 
then he is bound: And afterwards it was ſo adjudged, that he 
might fallifie in the point tried. 


Farrar verſus Johnſon. 


12 Caſe was, A Feme Leſſee fo2 life, the Reverſion to two Co- 
patceners, the Feme and one of the Coparceners make a 
Leaſe fo2 years of the whole, rend2ing ten pound Rent per annum 
to the Feme,During her life, and after ten pound to the ſaid Copat- 
cener ; and afterwards, the Feme and the two Coparceners joyn 
in a Fine, Sur coniſans de droit come ceo, &c. to two ffrangers, which 


was to the uſe of Farrar, the Husband of the — — 
100 


„ 


3 - | - nog 5 —— 
ELIZABETH E, in Communi Banco. 


Funed in the Leale. Two queſtions were moved. 1. It᷑ he in the 
joyneeſion levy a Fine to the uſe of himſelf, it Attoznment be 


needful, and reſolved it was not; fo2 he is in by the Statute at 


2 H. S. So in every caſe of a Fine levied of a Seignloꝛp, oꝛ of a 
Keverſion to an ule. 2. Ik by this joyning in the Fine by Te- 
nant £02 like with the Reverſion, ik the Eſtate fo2 life be ſürren⸗ 
dered, and the Rent extind, becauſe the Reverſion to which the 
Rent was incident,is gone? And the Court doubted, but inclined 
is was not; £02 £very one granted what in him lay. And Perjam 
ſaid, ik they had not ledied a Fine, and Tenant fo? life died, the 
Leale was good but fo2 a motty of the Parcener that let, vet the 
Rent remained fo2 all. 725 1 


Termino Trin. 34 Eliz. in Scaccario. 
Edwards Caſe. 


Ction ilpon the Caſe. wh — the Plaintiff having a Cellar, 
FN in which he put divers | nd tl 

fendant having a CUare-houſe over the Cellar, malicioufiplatd 
into the Warehouſe ſuch a weight ol TUares, Quod propter gravi- 
tatem ponderis, the F1002 of the TUare-houſe fell down andfpoiled 
all his Wines, by which, ec. The Defendant pleaded, that. J. S8. 
was poſſeſſed of the Mare⸗houſe, and ok the Cellar ; and let the 
Cellar to the Plaintiff, and the Waxe-houlſeto the Defendant ; 
and that at the time of the Leaſe made, the Mare⸗gauſe was 
much in decay and ruinous; and that there uſed tobe laid in the 
(Uare-houſe a thouſand weight, and that he put in it but eight 
hundꝛed weight, Et propter ruinoſitatem tt fell Down ; and concluded 
his Plea, Et hoc paratus eſt verificare: And uponthis, it was demur⸗ 


red in Law; and the principal caule of the Demurrer was, fo2 


that the Platntiff laid to the Dekendants charge, that he malitioſe 
did over charge the TUare-houſe: with TUares, and that it fell 
Propter gravitatem ponderis; und the Defendant anſwered, that it 
. wasrumotis and fell Propter ruinoſitatem, and did not traverſe 


— 
— 


which was laid to his charge. And this caſe was argued by Atk 


\ 
-_ 


ogſheads of Wine; and the De- 


(3) 


ſon and Fleming f92 the Plaintiff, and by Coke and Dalcon fo the Dee 


fendant; and after ſeveral Arguments at the Bar, Gent and Sark, 

Barons held ſtrongly; that the Plea was not gaod fo2 want ot a 
Traverſe ; fo2 when d Malefeſans is laid to the Defendants charge, 

he ought expzefly to traverſe it, and not to anſwer it by Argit-: 

ment, But Manwood Chief Baron held firongly the contrary, 
hat the Plea was good ; fo? he confeffed that it te 


Ation upon the Caſe agatnit an Jnn-keeper, it is a good Plea, 
that the Plaintiff was robbed by one which came in company with 
him, without traverſing, that it was by his default; but it was 
anſwered, that ng Male-teſans iS expreſſly ſuppoſed by theſe ans, but 
onely a permiſſion: But here an ill act is expefly ſuppoſed, which 
ought expꝛelly to be traverſed; and the two Barons {afd, that ſa 
was the opinion ofother Judges, with whom they had conferred, 
wherefoze agatnſt the opinion of Manwood, they gave Judgement 
koꝛthe Plaintiff, 


Termino 


t tell, but ſhewẽd 
how : Js in Taſte, the Defendant pleads that it was ruindus at 
the time, without anſwering expreſly to the Waſte: So in an 


— — WR 44 Soo 
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(1) 


(2) 


(3) 


Termino Trinitatis, 34 Eliz. in Camera Scaccarii. 


Highgate verſus Diggs. 


Pike: aſſigned was, that Diggs had b2ought a TUrit of Covenant, 


and declared upon an Indenture; but in the Bill upon the 
Flle, there was no date of the Indenture, but ſpaces left foꝛ it; 
Ade eclaration was perfect and compleat, and fo? that, the 
Bill upon the File is as an ouginal Tartt,which ts the Warrant 
fo2 the Declaration; and this not being perten, the Declaration 
catinot atd it : Fo2 this cauſe the Judgement was reverſed, and 
theyſatd, ik there be no Bill upon the File, this is a plain cauſe 
ofReverſal, and. that they had ſo adjudged it: And fo it is here 
as if there were no Bill. Therefoze;t#c. 


Rawſon verſus Maynard. 
LXKror of q Judgment in the Queens Bench: The Erroꝛ aſlign- 
E Fut fo2 thilt in an Ejectione firmæ the Plaintiff did count of 
a Leaſe of the fourth part of a houſe in N. in kour parts to be di⸗ 
vided; by kozce ot which, he entered in Tenement a prædict and 


was inde poſſeffioriacus, until the Defendant did eject him De rene 


mentis prædict; whereas he ought to ſuppoſe his Entry into the 
fourth part the Ejectment of the fourth part. Sed non alloca- 
eur; top the ſuffices ſaid, that the Entry and Ejeament ſuppoſed 
De tenementis prædict ſhall not be intended of the entire Tenement ; 


but of the fourth part ofthe poule, accoꝛding to his Declaration ; 


and the udgment was 
ap Termino Trinitatis, 34 Eliz. in Curia Wardorum. 


Jernengham & Cornwallis. 


Fee, and of the third in Tail, all being held in Capite, aud he 
fled mi of them to a ſtranger : The queſfion was, fo? how 
mury his viſe was good; which was referred to the two 
Chief Juſtices, and they conceived it was good fo; the whole two 
Danno2s which he held in Fee, and votd fo? the third; fo2 he be⸗ 
ing Tenantin ail of the third Dannoz, and that deſcending to 
his Jſlne, is a ſufficient mance of the Statute of 32 H.8. 
and the intent of it is ſatisſied. | | 


Ts Caſe was; Aman was ſefſed ofthzee Mannoꝛs, of tio in 
D 


Termino 
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. Termino Michaelis, 5 
Triceſ. quarto & tric. quinto ELIZ ABET LTA, 
. In Banco Reginæ. 


— 


Beal verſus Charter. 


tied as Conſtable of A becauſe the Plaintiff bought 
ga childe of the age of two months, and laid it in the 
i Vo Church vard ot A. to the intent to have deſtroyed 
| 5 it, 02 to charge the Pariſh with the keeping of it; 
fo2 which he did arreſt him, and put him in the 
Stocks; fo2 which, ec. And upon this, it being de- 
murred, it was held a good Juſtification, foꝛ it is an ili pꝛactice, 
and is good cauſe to ſtay the Plaintiff, and to impꝛiſon him; and 
afterwards in the ſame Term it was adjudged, that the Plaintiff 


a — 


nibil capiat per billam. 


Grute verſus Locroft, Paſc. 33 Eliz. rot. 211. 


Tkeſpaß upon Demurrer; the caſe was, Baron and Feme Joynte⸗ 
naͤnts, during the Coverture foꝛ ſixty years ; the Baron by In. 
denture let all the Land fo2 ſeventy years, to commence immedt⸗ 
ately after his death; the Baron dieth, and the Feme ftrvived : The 
queſtion upon demurrer was, ik this be a good Leaſe to charge 
the poſſeſſton of the Feme. It was firſt moved, that it was a void 
Leaſe, becauſe it was not fo commence till after the death of the 
Baron; und it might be, that he might over-ltve'the whole Term: 
And it is all one, as if he had granted the Term to commence 
after his death, which had been void. Second re he dying 
befoze the Term commenced, the Intereſt is veſted in the Fee: 
But it was adjudged a good Leaſe. Fo? as to the ſfirſt, it is not 
like the caſe put, fo2 there nothing paſſed until his death; but 
here a good Term is created in Intereſt, although not in pollel⸗ 
lion, Foꝛ the ſecond point, the Baron having an Intereſt to dif: 
| — ok in his life, he might diſpoſe ok all the Term, and it ſhould 
ind the Fane : So when he hath diſpoſed by an A executed in 


his life of the Intereſt of the Term, andhathcreated a Term in 
Intereſt; this is as good as if he had granted all the Term: And 
lo it was adjudged, 1 Coke 1355. | 32 7718 


Martidale 


DT) ſpas f02 falle impꝛiſonment; The Defendant juſti- (1) 


(2) 


— . —ů— 
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(3) 


(4) 


ofa Deed of Feofttment, in 


Martidale verſus Marcin. 


JeRionefirmz, by the Leſſee of Sir Edw Clere againſt the Leſſee 
E of Peacock, £02 certain Lands in Thetford. Apo ſpecial Uerdic 


the caſe was, An Anceſtoꝛ of Str Ed. Clere de viled certain Land to 


divers and their heirs (under whom Peacock claimed) to the uſe of 
them and their heirs: Upon this truſt and confidence, that they 
otit of the pzofits dt it ſhould erect a, Free-ſchool , and pap 10 
much to the Baſter yeatly, and ſv muth to the cher, and ſhould 
give ten pound per annum to five pos men; and it was found, that 
the Land was not ſo employed, noz any School ereced,#c. And if 
this were a Condition, 25 breach whereot Sir Ed. Clere might 
enter, was the queſtion. There were two points in the cale, firſt, 
Ik theſe uſes were void by the Statute of 23 H.8. cap. io. Second: 
iy, It it were a Condition. And after Argument, all the Juſtices 

eld; firſt, that it was not reſtrained by the Statute of 23 H. 8. 

02 that was önely to reſtrain ſuperſtitious uſes, and never in: 
tended to reſtrain uſes that were in favour of learning, and reuet 
of the pooz. Vide 1 Co. Porters Caſe. Secondly, They reſolved it 
was no Coldition, foꝛ the woꝛds being upon truſt and confidence, 
— that he repoſed truſt in them, and would not have the Land 
return fo not perfozmance of it; and there can be no Mr apt 
woꝛds to ſhew his intent, and not to tie the Land with a Condi- 
tion. And Popham ctfted Machins caſe (which was entered, Mich. 
29 & 30 Eliz. Rot, 649.) where the Leſſoꝛ deviſed his Land to his 
Leflre fo2 years, fo2 the ſame term he had befoze, and paying the 
ſame Rent, and at the ſame dayes,and upon the ſame Covenants 
which were in the firſt Leaſe; and the queſtion was, Ik this were 
a Leaſe conditional, that his Leaſe ſhould ceaſe if he did not per- 
koꝛm the Covenants, andadjudged it was not; fo? the firſt Co⸗ 
venants were onely by way of Covenant, and not Conditional: 
And here it cannot be by wap of Covenant, and therefoze the De- 
viſe as to that was void, and ſtood foꝛ the reſidue; andafterwards 
it was adjudged foꝛ the Lefſee of Peacock. 


Juſtice Fenner werſus Fiſher. 


1 The Defendant juſtified, fo2 that Jo. Wright was ſeiſed 
1 in Fee, and let to him fo2 years ; that the Plaintiff clatm- 
ing by colour of a Deed of Feoffment, where nothing paſſed, 
entered, cc. The Plaintiffreplieth, by Pꝛoteſtation, that Wright 
was not ſeiſedin Fee, Pro placito ſatth Quod non demiſit: And upon 


this ue was joyned, and found fs2 the Plaintiſt. And it was 


now moved in Arreff of Judgment, that the Plaintiff hath not 
made any titie to himſelt in his Replication: But all the Juſtices 
geld it good enough; fo2 in this action a man need not make any 
tle. to Himſelf, but otherwife in an aſſiz e oꝛ other real Action: 
Allo dy the Dekendants Plea, that the Plaintiff entred by cols:ir 
| of. that he doth admit him to be Cenant 
at TUtlt, which ts not deſtroped; and it was adjudged koz the 
Plaintiff, Vid. 18 Edw.4. 26. 3 Edw. 4. 18. 22 Edw.4 Treſpaſs 140. 


and. hay 


Appleton 


— 


EL Iz ABE TH, in Banco Reginæ. 


Appleton verſus Burr. 


Rror of a Judgment in the Common Bench, in an Agionupon 
E the Cale againſt the Þlaitnttff, Sheritt ot E. fo2 ſuſtering a 
uſoner to eſcape that was arreſted by a capias upan-an Oꝛiginal 
Writ. I. Erro2, it was alledged that the Sheriff direded his 
{arrant to the Batly of the Franchile to arreu him, who arre⸗ 
fed him, and Delivered him to the Under-Sherfff in ea parte Autho. 
war &c. and ſhewed no place where the Baily delivered the pꝛi⸗ 
ſoner, fo2 it may be it was out of the County. 2. It was not 
chewn, that the Pziſoner did not appear at the day; and if he did 
appear, the Plaintiff was at no loſs, Sed non allocantur ; fo2 the 


ſhewing of the place was but an inducement ta the action; and 


when he pleaded not guilty, the eſcape ts the matter material; 
and to the lecond, though he did appear, yet the corc is not purged, 
and the Judgmeut was affirmed, + | 


Charnock verſus Sherrington. 
Ew fo2 that Sherrington recovered againſt one Worſely in Debt, 


and afterwards Worſely enfeoffed the Plaintiff of his Land; 


and then Sheriff ſued an Elegit upon. the Judgement, and the 
Plaintiff bekoꝛe Execution made, ſued this TAUrit of Erroz, and 

would aſſign Erroz in the Judgement; and it was demurred in 
Law it the CUrit did lie. Curia, it ſeemeth it did not. I. That the 
Feoffee cannot have a Trtt of Erroz, except it be foꝛ Erroꝛ in 
ſuing the execution. 2. Till execution ſued he is not a party 
griebed, and this was the reaſon that he in the reverũon o2 re⸗ 
mainder ſhall not have Erroꝛ in the life of the Tenant fo? lite, 
upon a- Judgement given againſt the Tenant koꝛ lite, becauſe he 


was not a party grieved, but he might have it after the deathof 


the Tenant fo2 life, befoze the Statute, But Egerton ſtrongly 


(6): 


urged the contrary, becauſe the Land is liable to the execution. 


V. 18 Ed. 3. 25. 4 Dy. 1. 2 Ed. 4. 24. 
| Graves Caſe. * 


Fs fo2 theſe woꝛds, Mr. Wingfield you never thought well of me 


ſince Graves did ſteal my Lamb, dd judged actionable, although it 
was aliedged in Arreſt of Judgement, that it was not a direct at 


firmance that G. R. did teal it- 
Levets Calc. 


Ction foꝛ woꝛds, and declared that the Plaintiff was an In⸗ 
holder in D. the Defendant ſpake theſe woꝛds, Thy houſe isin- 
tected with the Pox, and thy Wife was laid of the Pox,aDjUDgeD actionable; 
{02 it ſhail be intended the great Pox, and if it were the ſmall 
qr yet they were actionable ; fo2 it is a diſcredit to the Plaintiff, 
ud gieſts would not reloꝛt thither, and it was adjudged fo2 the 
Plaintiff,and fifty pound Damages given, 


P p Baxter 
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Baxter and his Wife verſus Mounting. 


Rror to reverſe a Fine. The Erro? afligned was, that the 
Baron ũnd Feme, and a Third perſon {evied the Fine, and the 
Tritt of Covenant was againſt the Baron and Feme, and the third 
perſon; and in the ſummons the Feme was left out. Coke moved 
that fo2 this Erro2 the whole Fine ſhall be reverſed, and it being 
ill in part, is ill in all. 2 Ed. 3. 39. 27.6.6. 10 Ed. 31.50. and fo was 
theopinion of the Court, but they would adviſe. 


Warneford yerſus Haddock, Mich. 33 & 34 Eliz. rot. 4. 


"Rror to reverſe a Judgment in an Action of Taſte. I. Erroz, 
fo2 that in the action of Waſte the defendant appeared upon 
the diſtreſs, and after Declaration made noanfwer, but Judg⸗ 
ment was given againſt him by nihil dicit; and upon the Writ a. 
warded to enquire of the Waſte and Damages, the Sheriff went 
not to the place waſted, but enquired of it at another place, and 
this was aſſigned fo2 Erro?, Sed non allocatur,fo2 when Judgment in 
IAlaſte is de dd upona Demurrer oꝛ nibil dicit the Taſte is confeſ- 
ſed, and the TUrit ſhall be onely to enquire of Damages, and al⸗ 
though the TUritdo commandthe Sheriff to go to the piace; and 
this is but of foꝛm andnugation; but otherwiſe it is where Judg: 
ment is given by default vefoze appearance; ſo is 3 Elz. Dy. 204. 
2, Erro he aſſigned the Taſte in d honſe, and by his Title it ap- 
— the Plaintiſt had onely two * of the reverſion of the 
ouſe, Sed non allocatur, fo2 although he hath-but two parts, vet) 
hall puuich the defendant fo2 TUaſte done, in that which was held 
of the Plaintiff; and the Yefluage being intire, he cannot aſſign 
the TUafte otherwiſe, and he did count acco2ding to his Title. 
3. Extoꝛ; becauſe it did appear the Defendant Had the two parts 
by feveral:demiſes; and therefoze though the Plaintiff had the re- 
verfion in one hand, yet he ought to have ſeveral Actions. Sed non 
allocatur : f02 he Having counted upon the whole matter, it is as 
ſeveral _ and he may well joyn them in one Aion, And 
Paſc. 35 Eliz. the Caſe was moved again; fo2that it voth _ by 
the Count, that the Defendant held one part of the demiſe of the 
Plaintiff; and the other of the demiſe of aſtranger, which had 
granted his reverfien to the Plaintiff, ſo he had the reverſion by 
teveral Titles, he cannot maintain this Action; And although he 
hath declared ſpecially how he held it, ex dimiſſione & aſfignatione,this 
will not aid him, but it he had made ſeveral Leaſes he might have 
had one Action of Waſte, as 44 Ed. 3. is, But all the Juſtices held 


the contrary; fo2 in as much as he hath ſhewn the truth or his 
Caſe in his Declaration, and he 2 h 2 8 


f i 0 e reverſion in one hand, he 
ſhall maintain this Action. ih : 


rro?2, that the Sheriff had taken 
an inqueſt to enquire of the Cale. whereas the Judgment being 


by confeflion,it ought not to be enquired : but becauſe divers p2e- 
fivents were lo tt was awarded no Erroꝛ; and the Judgment was 


Termine 
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Termino Hillari, 
Triceſsimo quinto E LIZ ABE T H AM; 


in Banco Reginæ. 


Sharley verſus Richardſon, Int. Hill.34. Rot.462. 


WANT, Ebr upon an Obligation of Fifty pound, the 
RISES Condition was to perto2m the Arbitrement 


ok Walter Bolton und Ed. Price of all Actions, æc. 
> The Defendant pleaded they made no Arbt- 
trement; the Plaintiif by replication chewed 
OZ =_ they made an. Award, ſcilicer, that each of 
them ſhould, give tothe other within four 
days atter the award a general releaſe of all 
demands till the date of the Obligation, proviſo ſemper that it either 
ok them diſliked the award within twenty dayes after the award; 
ſhould pap to the other within the laid twenty dayes ten ſhil⸗ 
1 4 then the Arbitrement ſhould be vold, and it ſhould be 
2 


and 

lings ; 

lava them to ſue their Actions, cc. one againſt the other. 
aud upon this it was demurred ; and argued by Tanfield of the one 
part, and Lewis of 7 other; and after argument it was adjudg⸗ 
ed fo2 the Plaintiſt, fo2 all the Juſtices held that the firſt part of 


$25 


the award was good; and the proviſo being repugnant and can⸗ 


trariant to the pzemiſes is wholly void; and fo2 the not pertoꝛm⸗ 
ance of — — which was good, the Action did lie; ko when 
they awarded that they ſhould releaſe each toother withinfour 
dayes, by not perfozmance of it the Bond was fozfeited; then 
the proviſo that upon payment of tenſhillings all ſhould be vold, 
this cannot ſave the Bond, which was befoze fozfeited. And 
when one hath releaſed to the other, the other if the proviſo be Fand 
might tender the ten ſhillings to make the Arbitrement void, 

el _ not avoid the releale; and it was adjudged foxthe 


Ridler verſus Punter: 


Pore Firmæ. Jt was found upon ſpecial verdict,that W. and his 
h Wife being pofſefled in right of the Wife of a term whichſhe 
— as Adminiſtratrix to C. her firſt husband; and w. being in⸗ 
ebted by contract, granted the 9 to Coleman, to the ule 0 = 
Ip 2 * an 


(3) 


— 


(3) 
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and his TUife fo2 their lives, and atter to the uſe of Colemanhim: 
(elf. W. is ſued foꝛ this Debt, and recovery againſt him, and a fieri 
facias Ling awarded to the Sheriſt, he fo2 this Debt of W. fold the 
Term to the Plaintiif; the queſtion was if this ſale were good. 
It was moved, that this grant ot a Term, being but a Chatteil, 
and to the uſe of the granto2 himſelf, is void by the Statute of 
3 H. 7.Curiacontra,f82 the pꝛeamble of the Statute is, where grants 
were made by fraud o2 covin, ot Chattells to the uſe of the gran- 
toꝛs themſelves,to defraud Ezeditoꝛs oꝛ others, that they ſhall be 
void; but this grant is not to avoid Credito2s ; fo? the term 
being in right ofthe wife as Adminiſtratrix, it it had ſo continued 
in the hand of W. and had never been granted, this was not erten- 
dible fo2 the Debt of W. and if W. himſelf had it as Exectitoz, it 
was not extendible fo2 his pꝛoper Debt, and fraud ſhall not be 
intended, except it be m laber 28 And this grant is out of the 
— * of 19 H. 7. and ail other Statutes of that nature, where: 
oe, cc. 


Eaſt werſus Harding. 


* fo2 cutting of Trees; the queſtion was, if it bea for- 
feiture by the Common Law fo2 a Copyholder to cut Trees, 


without a ſpecial cuſtome fo? it. Gawdy and Popham held it was, 


fo2 it is to the Loꝛds diC:inheritance ; and is not allowable foꝛ a 
Copyholder to do it without a Cuſtome and ik he did it, it was 
a fo2teiture ; but by Popham, if it be found that he did it fo? repa- 
ration of the hotiſe, by whtch it is made better, there peradven- 
ture it is otherwiſe. 3 


Gregory verſus Nevill 


A: Sſumpſit, That 1 M the Leſſee fo2 life of Land, the re- 
A venon to the Defendant, had granted to the Plaintiff a 
Kent of Ten pound out of it, in conſideration that the Plaintiff 

zomiſed to relinquiſh the Rent, the Defendant pꝛomiled to pay 

m — and alledged in facto that he did relinquiſh the 
ent, and did not claim it, ec. and upon non Aſſumpſit ft was found 


fo the Plaintiff, and upon motion in Arreſt ot Judgement, it 


(5) 


was reſolved that the Declaration was not good, becauſe he 
ſhewed not how he 1 the Rent, fo2 it might be by 
woꝛds, which was no diſcharge, Pt 3 


Bagnall verſur Sachaverell. 


A Soph, Fo2 that whereas the Defendant was indebted to 

him in Fifty pound, he pꝛomiled to pay t, the Jury found that 
quoad Fo2ty ſeven pound, parcel of the aid Fifty pound, he did 
allume to pay it, cc. quoad refiduum non aſſumpſit; and it was moved, 
if upon this verdict the laintiſt ſhould have Judgement; and re- 


folved he ſhould not, becauſe it was'found that he did aſſume 
. onelyfo2 part, ſo the ſame aſſumpſit was not found that the Plain 
tiff did declare upon; and although it was upon an indebitatus af 
ſumpſit, ft would not alter the Caſe. | 


Nedbam 
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Needham verſus S. Corſellis, an alien. 


-Crion fo2 wozdg, f02 that whereas J. Clerke bzought an aſſumplſit 
againtt the Defendant, and they veing at Illue uponit⸗ the 
laintitt being pꝛoduced as a witnels at the trial at Guildhal befoze 
Wray Chief Juifice, fo; Clerke, and upon his Dath gave evidence to 
the Jury; the Detendant ſuper hoc immediate ſaid, thou haſt forſworn 
thy ſelf, innuendo IN the laid Dath, And upon this Declaration the 
Defenvant did demurr. And it was adjudged that the Action lay 
upon theſe circumſtances; foꝛ it was ſuper hoc immediate, c. after he 
took the Oath, and it is innuendo the laid Path. Anda TUrit of 
enquiry of damages was awarded and it was held that upon this 
(Urit the enqueſt ſhall be all of Engliſh, and no part of Aliens, 
dz it is out of the Statute, 


Sherwood verſus Winchcombe. 


Rokibiion,The Plaintiff declared that whereas King H. 8. was 
P ſeiled or the Mannoꝛ of D. of which a poꝛtion of Tithes of fuch 
a plate was parcell time out ot mind cc. conveyed it to him, and 
he was impleded in the Court Chriſtian fo2 thele Cithes, cc. and 


upon this Declaration it was demurred; fo2 Tithes cannot be 
barrel of a Yannoz, fo? they are things rn fo2 which at 


Common Law a Common perſon cannot ſte ; and being of a 
* diſtin nature, cannot belong to a Mannoꝛ; 10Ed. 3.5. 9 H. 7. 46 Ed. 
3. cattal a felonum Cannot be parcel of a Mannoꝛ, and although the 
bing may have Tithes, yet he hath them not as a lay Fee. And 


of that opinion were all the Judges, that he cannot p2eſcribe foz 


Tithes as parcell of a Mannoꝛ; but if he had pꝛelcribed to have 
decimam partem granorum, this had been good, but not portionem de- 
cimarum und a Lonfultation was granted. V. 2. Co. 45. b. : 


Scavage verſus Beauchampe. 
A con upon the Caſe, by a Sheriff againſt the Defendant, be- 
cauſe he was a paiſoner and in execution, & violentur eſcaped, 
The Defendant pleaded, that befo2e the time of the eſcape the 


underſheriff carried him out of the pziſon to ſuch a place, which 
mn e 


was out of the juris didion, and afterwards brought 
again, and there he remained till the time of the eſcape ſuppoſed, 


and then he went out as it was lawful o: bim, anduponthis it 


was demurred in Law. I. It was moved that an action did not 


keep his pꝛilon at his peril. Curia contra, and fo it was ruled 
between Holt and Hill; fo2 the Pꝛiſoner by Law is to remain in the 
place whereto he is committed. And as to the matter, the Juſfices 
conceived, if the pꝛiſoner be once by the Ac of the under cherill 
cartied out of pꝛiſon to another place out of his juriſdiction. 


| al- 
though he be tyought again to the p2iſon, he is not in erecutions 


and need not tarry; but they would adviſe, 


Levett | 


ite 11 Sheriff againſt a pꝛiſoner fo2 an eſcape, fo2 he ought ta 


(6) 


(7) 


(8) 
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Levett verſus Farrar. 


(9) F Impriſonment. The Oefendant juſtified,fo2 that a Writ up. 


on the Statute of Northampton was. awarded 30 July 32 Elz. 

to the Sheriff, andthe Juſtices of the Peace of the County of 
Norfolk to remove a loꝛce, and he being underſheriff by the Com: 
mandment of the Sheriff went to the places, and found the 
fo2ce, and becauſe he was not able to remove it, he made 3220. 
clamation that every one ſhould depart and leave their wea⸗ 
pons, Ec. and afterwards he enquired of the fozce ; and it being 
tound-that the Defendant was one of them that made the fozce, 
the Detendant 6 Auguſt, afterwards by.vertue of the ſaid Cirit 
did Arreſt him, and committed him to Pziſon ; and ſo juſtifi- 
eth. And upon this the Plaintiff demurred. 1. Becauſe this is 
a Commiſſion to the Sheriff, which the under Sheriff cannot 
execute. 2. Pe ought to commit him at the ſame time when 
the fo2ce was done; and cannot Arreſt him afterwards, when the 
fozce is ended. 3. Becauſe it is not averred that he was unde 
eriff at the time of the Arreſt, But the Court notwith#and: 
ing theſe and other exceptions held the Plea good. Foz when 
it is directed to the Sheriff, by the name ot his Office, and not 
by. a particular name, no2 doth expzeſſy command him to ds it 
in perſon, the under Sheriff. may do it, fo2 it is a Writ ground. 
ed upon the Statute ; and not a Commiſſion, fo2 then it had 
been otherwiſe, 2. The Irreſt is lawful at another time; foz 
if the DICE — been removed befoze his coming, yet if by en: 
quiry it be tound that a fozce was done, and who did it, he 
may Arreſt them at another time; and it is not like the Statute, 
hat the Juditozs may commit the accountant, fo2 there he is 

toze them. 3. It ſhali he intended he continued under⸗Sheriff, 
when in the ſame Plea it is alledgen he was under ⸗ Sheriff; 
and the — is not ſhewun. And it was adjudged fo2 the 


Termino Hillarü, 35 Eliz in Camera Scaccarii. 
| Scroggs verſus the Lord Mordant. 


E Plaintiff as Adminiſtrato2 of Bridges bꝛought a TUrit of 
1 Erro2 to reverſe a Judgement in Seandalis magnatum in the 
Queens Bench. I. The Oetendant alledged that the Crit of 
Extoꝛ lieth not; fo2 this TUrit of Erroꝛ is given by the Statute of 
27 Eliz. and the Statute is, that the party, ]slaintitf o2 Defendant, 
ſhall have a Mrit of Erroz, but ſpeaketh not of the Heir, Erecu- 
to2, oz Adminiſtratoz. 2. That Execution was ſued againſt the 
Teftato2 by Elegit, and the Lands onely were extended, but no 
gapds delivered in Execution, fo the Adminiffrato2 had no tots; 
and when he had no iols he cannot be reſtoꝛed to any thing. But 
the Court reſolved fo2 both points, that the Crit of Erro2 did 
11He; fo2 as to thefirſt, it is within the intent of the Statute, 
fo2 which the Statute did pꝛovide. And as to the ſecond; he is 
pavy to the Recoꝛd; and may have loſs by it in futuro. And in 
many Cates he that hath no lols noꝛ can have loſs, may maintain 


aTUrtit of Erro? ; as the Tenant which makes a Feofiment Fete 
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ding the UWlrit agatnſf him; ſo in Treſpaſs againſt two, and exe⸗ 
dun of the damages is had againſt one onely; and the Plain⸗ 
tiff is ſatisfied, and he againſt whom the Execution was, died, 
pet the ſur vi voꝛ may ſue a TUrit of Exxoꝛ; and foꝛ this point 
20 Ed. 3. Mas cited, whereupon it was awarded that the (UIrit did 
ere Ren my end e, een 
that! U / 0+ map be avoided, a 

- — the Adminiſtratoꝛ may be damnified. * | * 


Termine 
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Munday z erſus Cordal, Int. Hill. 35. Rot. Go. 


9 Ction fo? theſgwoꝛds, Thou art a forger, and art ſued 
in the Starchamber for going by one Sedge. It was af- 
ter verdict moved in arreſt of Judgment, that 
an Action did not lie fo2 thoſe wozds, fo2 it is 
not ſbewnu what thing he foꝛged, and how he was 
ſued, fo2 it might be, it was without cauſe, But 
LET the Court gave Judgement fo2 the Plaintiff; 
fo2 when he laid, thou art a forger, this ts intended 
of ſuch a thing ol which fozgery might be, and to be ſpoken in the 
wozie part; and when he lald, Ne is ſued in the Star-chamber, this doth 
- — mn it, that he did ſuch a Foꝛgery, foꝛ whichhe ts ſuable 
ere. 


1 Barleys Caſe. 


9 


More verſus More and his Wife. 


A Ction fo2 woꝛds againſt the Baron and Feme, fo woꝛds oven 
by the Feme,and aiſo to2 woꝛds ſpoken by the Baron; the Deken⸗ 


dants did confeſs the Action; and upon a TUrit of enquire of da- 
mages, the damages were entirely aſſeſſed, and held ill; and fo2 
this cauſe the Judgement was ſtaid, fo2 the damages ought ts be 
ſeverally allelled fo2 the ſeveral wo2ds, V.9.Ed.4 f. 


Green 


——— 


„„ 
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Green verſus Dancy. 1 


Crion koꝛ theſe woꝛds, Thou art falſly forſworn in Bell- Court, innuen- 


do, a Court Baron held at Bell; and per curiam, with this in. 
endo the Action did lye, otherwile not. bad 


Lee verſus Secombe. 


Ction f02 theſe woꝛds, He was falſly forſworn in the Court of the Bi- 

ſhop ol Exon, at Exon. And it was moved tn Arreſt of judgment, 

that it doth not appear he was lwozn in any judicial Court, koꝛ it 

may be in the yard ol the Bichop, which 1s called Hts Court. Fenner: 

itis known to us that every Bidop hath his Court, that is his 

conſiſto2y to Determine cauſes, and it ſhall be intended he was 
foz(wozn there, and the Plaintiff had judgment, 


| Levermore verſus Martin. 


if 
\ found a ſpecial Cerdic, that the Defendant ſaid the Wlatis 
tiff was a forſworn fellow, to whom the Plaintiff ſaid, Will you ſay I 
im perjured,the Defendant (aid, Yes, if you will have it; and the Court 
eoncerved that upon this matter an Action did not lye, and it was 
adjudged fo2 the Defendant; ij 


Butler yerſus Payntet. 
2 fo2 wbzds, fo2 that whereas the plaintiff was a Juſtice 


of Peace, the Oetendant ſaid, You do openly maintain and coun- 
tenance the worſt people againſt Gods Laws and the Queens. After Uer dia 


Au fo2 theſe woꝛds, Thou art forſworn and perjured ; the J 


(6) 


467 


ſt was moved that an Action did not lie fo2 theſe wozds, fo? it is 


not ſhewn who theſe — are which he intended were the woꝛle 
kople, vi. oglies, g 2 + 
be did know them to be ſuch perſons, noꝛ in what he did maintain 
; and of that opinion were Fenner and Clench, but Popharn 
ef Juſtice contra, koꝛ they found to his diſcredit ; and he ſatd it 
tas adjudged upon good deliberation, in a Caſe between Sir 
Hen, Portman anDStowell; that fo2 theſe woꝛds, Thou maintaineſt ſuch a 
fait, an Action did lte, fo2 maintatnance is unlawful and adious, 
and it is here alledged to be ſpoken malitioſe, and cannot be intend⸗ 
dd but he maintained them in their naughtinels. Andafterwards 
Mich. 35 & 36 Eliz. the caſe was moved again, and it was held by 
the whole Court that the action did not tte, fo2 the woꝛds are too 
general to maintain an acion. dat 


More verſus Roſwell. Hill. 3 5. rot. 23. 


Ebt tipo an obligation: The condition to-perfomm Cove- 

nants of ſuch an Indenture, and the beach aſſigned in this 
that the dekendant did Covenant to aflure fuch Land by ſuc af 
ſurante as by the Councel of the plaintiff ſhould be deviſed, and 
alledges that the plaintiff cauſed ſuch an aſſurance to be d2zawn 
and ingroſfed, and put War to it, and required the d ant 
ta execute it, and he refuſed ; _ 1 this the — _ 

| *. 


ereticks, oꝛ the like, and it is notthewn that 


(3) 
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Temur. Harris Serjeant moved that no bꝛeach of the Covenant was 


. ; nt | 
ecken der being the Cqunceltoz ofthe Plaintif, be 15th 


ache ten 


ewn, fo2 when he is to make luch aſſurance as the Councel of 
e Plaintiff ſhall deviſe, and the Plaintiff Himſelf doth deviſe 
it; this is no bzeach, fo2 he is not campellable to make it, 6H.7.4. 
268.8. 17 Ed, 4. Gawdy, this Clearly is no beach, foꝛ when it is 
referred fo ſuch an aſſurance as Councel ſhall adviſe, this ſhall be 
intended, ſuch aſſurance as ſhall be reaſonably adviſed, and not 
in ſuch manner as the partyhimlelf of his own head ſhall adviſe, 
which peradventure may be unreaſonable ; and afterwards being 
moved in at another 1 the Court was of the ſame opini⸗ 
os w ow Plaintiff would have been non-ſ{uited, but he 
Laura not, becatile he 1 the ſame Term, and therefoze 
* Fare Adil went till thenert Term, to the intent to be non. 
ſted and to dilcontinue it. V. 5. Co. 19. b. V. Paſ. 38. placito 20. B. R. 
canhga. 4 


Stafford verſus Bottorne. Hill. 3s. rot.645. 


Sſumpſirt: Foꝛ that the Defendant upon ſuch conſideration p2o. 

| ny eden de the Plaintiff ſich allurance of the R | 

R{rl their japne jves, aSthall be deviſed by the Councel of 

Witt , ang alledged in #0 that ane Jo. Morris was of his 
alincel, and that he dedi big adviſe — the Defendant ſhoula 
make a Leaſe by Javenture,tc. and that the Platuttf himſele 
poſtea apud L. dedit notitiam to the Defendant of the advice of the ſaid 
I. M. and required him to pertoʒm it, which he had not done, Alter 
Uerdid Godfrey moved in Arreſt of Judgement, that the Coun⸗ 
9991 is to Feen pech of - org — Aras, ORE 
| PEry ge Wee | rulp; a e De- 
dat 1a nid ond to ive credit to his repoꝛt; and ſo is 11 H.. 

I. 


e contra, A | 
advice ta the Plaintiff ; and he tonotitieit to the Defens- 

ot 3 9 Ed. 4.22. 14 H. 8. 21. nd the Defendant is not 
11 f, fo2 he is not to do it without notice; and if no. 
e is to do TR peril, if it ſtand with the agree- 


laintift giv ice ts make ſuch an aſſurante 
ughit be nat adviſed dy Council, this ail 
| aud if the JPlatatiff Wall afterwards ſay that the 
Egunteladwiced any other, aſlurance, he neednotmake it, ko: 

; ig not ta vary TN am; [f the 
vere, that he ſhall make ch, an aflurauce as the Councel of 
Blaintifi all adviſe the Defendant, it is no doubt, but 
2 NCT — ** to the Defendant; and ik the woꝛds were, 
rig .Bincel of the 1 ſhall adviſe him, it is no dou 
hat notice is onelp to be g 


given to the laintiff; but the wo 
here are, As by the Councel of the Plaintiff ſhall be deviſed, which Doth 


ſtand indifferent and he concetved it is ſufficient to be given to 
the Plaintiff, and he ſhall give notice thereof to the Defendant, 
[ry 15 okevexy condition, every one is to perfam 

t which lieth in his notice; aud therekdꝛe ift e pzomiſe be, that 
uch ene as my Councel ſhall adviſe you, J 

ht to give notice w eee guncel,; and it was ruled in a 
Cale, where one made a Leaſe fo2 years, with à pꝛoviſo, 


en Hillings at the Cathedral Church of Sarum, at 
e term, that the Leaſe ſhould be vold; 4 - 


ng 
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und to give notice to the Leſſee when he would be there to ten- 
der. fo2 the time was incertain (v. i8 Eliz. Dy. 338.) And ſo another 
dale was ruled, that if one be obilged to another to pay ſo much 
tohim, when he came next to Pauls, he ought to give notice when 
he would come next thither. So here it is to be expounded with 
reaſon, fo2the Councel of the plaintiff ts not bound to travel ta 
ſeek the defendant ; and it he give Toucel to the plaintiff, and 
he give notice to the defendant, this is lufficient, and there is 
no milchiek to the defendant ; toz2 1f the plaintiff doth repozt it 
to him falfly, yet if the defendant doth perkoꝛmit, it is ſufficient, 


and he cannot vary from it, but hath diſpenſed with the defen- 


nant fo2 any other, and ſhall not lay afterwards that the defen- 
vant hath done it accoꝛding to the advice; and this is the ſtreſf 


way, and of that opinion were Fenner and Clench (abſente Gawdy) and 


it was afterwards adjudged fo? the plaintiff, V. 5. Co. 19. b. 
z Okes verſus Kirby. 


\ Sſumplit : In conſideration the Plaintiff at the Defendants 
FA. requeſt would ſurceaſe ſuch a ſuit,#c, the Defendant pꝛomi⸗ 
ſed to ſeal him a Bond when required, c. and alledged in fa&o that 
he did ſurceaſe the ſuit, and the Defendant licet ſepius requiſicus, ſuch 
a day and place, had not ſealed it. After Uervict it was alledged 
in Arreſt of Judgment; firſt it is not alledged that he ſurcealed 
at the requeſt of the Defendant, 2. That the requeſt to ſeal the 
Bond was not by the Plaintiff, Sed non allocantur: fo2 as to the 
firit it hall be intended, koꝛ it is fo2 the Defendants benefit; and 
to the ſecond, it ſhall be intended, ik the contrary be not ſhewn 
that it was by the Plaintiff, o2 by his ſervant fo2 him; wherefoze 
it was adjudged fo2 the Plaintiff, 


Lewes verſts Hay. Mich. 33 & 34 Elis. rot. 44 8. 


' \Reor, fo? that the Judgment was ,& Idem Jo. Lewes in miſericordia i 
where it ſhould be Th. Hay, it was amended by award. 


Bartlett 'perſus W right. 


Elise firmæ: Fh Deſſuage one Rood and two Acres of Land 
in Bridgenorth, of the Leaſe of Elburne; the Jury upon not guil- 
ty pleaded, find a ſpectal Aerdid; that one Delborough was ſetſed 
of the houſe and of twd yard land in B. and that the two Acres of 
Land were time out of minde parcel of the two yard-land, and 
that the ſald B. let to the ſaid E. Leſſo? of the Pſaintiff, all my 
houſe and two yard land in B. in the poſlefſion of Geffe; and thep 
found that the two Acres of Land were not in the poſſeſſion of E 
but all the reſidue were; and the queſtion was it the two Acres do 
pals, And it was argued by pudſey of the one part, and Herne of 
the other: Gawdy conceived it did paſs ; fo2 when it is named my 
houſe, and two yard in k. this is ſuffctently certain, and that which 
came after is not material, and it is good fo? all, though no 
ou were in the poſſeſſfon of G. Popham accozded, fo2 1775 the 
Is void, as it one grant the Mannoꝛ of D. in D. and this extends 
to D. and S. if he hath —— -x ſervices in D. and in s. this 

2 ſhall 


aw makes a certainty,that which cometh alter and fs repugnant 


(10) 


—_—__— 
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[ paſs only that which is in P. foꝛ the woꝛds are ſupplied that 
Dom paſſeth.; but if he hath Demeſnes and lervices onſy in 
D. then the whole ſhall paſs, fo; otherwiſe the grantee chall not 

ave a Mannoz; ſo here, toz that the yard lands are intire, and 
e cannot have the yard land except he have two Acres, they 


hall aiſo pag, ans it ſhall not be reſtrayned bythe laſt clauſe, So 
f 


one hath five Acres called Blacklands, and he granteth all his 
Acres called Blackland in the tenure of I. D. and 1. D. hath but four of 
the Acres, yet the five ſhall paſs: Clench & Fenner contra, fo the in- 
tent of the parties was to paſs, only that which was in the tenure 
of G. and a yard land is no ſuch certainty, but when it is refgr- 
red to moe 1 this ſhall be good, elpecally when the 
grant may be ſupplied by the Land in the tenure of G. but if no 
part were in his tenure, it is otherwiſe ; & adjurnat. And after: 
wards, p. 25. Eliz. Popham being abſent, it was again moved, and 


againſt the opinion of Gawdy it was adjudged fo2 the Defen- 


(43) 


ad 


(14) 


(I5) 


dant. 
Dell werſus Babthorpe. 


E hes > Upon ſpecial Cerdict the caſe was, I. S. had a Cloſe and 
a (Uood adjoyning to it, and time out of minde a way had 
been uſed over te Clole to the {ood to carry and recarry; he 
granted the Cloſe to one, and the Wood to another; the queſtion 
was, tif the dd of the Mood ſhall have the way, and it was 

udged he ſhould not, to2 the granto2 by the grant of the Cloſe 
had excluded himſelf of the way, becauſe it wag not ſaved to 
him, aud he himſelf could not ule it, no moꝛe can his grantee, 
V. 26. Ed. 3. Admeaſurement. 8. | | | 


Clever verſus Gyles. Tr. 34. Rot.865. 


E ectione Firmæ: Jt was found by ſpecial Uervic, that Knight ſold 
to Onely certain Laud by Deed Jndented, upon condition of 
re-entry upon payment of twenty pounds, and that all allu⸗ 
rances ſhalt then be to him and his heirs, and covenants to make 
other aſſurances, and that they ſhall be to the ule in the Jndent. 
afterwards he makes a Feoffment to the ſame bargainee, to the 
uſe of him and his heirs, and atterwards Levies a Fine to him, 
which was to the uſes in the Jndenture ; and if by this abſolute 
Feoffment, and to the expꝛeſs uſe of the Bargainee, if his eſtate 
be conditional oꝛ not, was the queſtion, and adjudged, that not- 
withftanving the ablolute Feoftmerit, and to an expꝛeis uſe; pet 
it 17 no new agreement, this is guided by the covenant, 
and it chall rule it, as well as an expꝛeſs limitation of the uſe. 


Porter verſus Gray. 


Vowry fo; an amercement in a Leet, _ doing (uit, the 

plaintiſf was non ſuited, fo2 which the. Defendant had a re⸗ 
turn, and he pꝛaped his coſts, but the opinion of the Court was, 
he ſhould not have coſts, foꝛ it is not ſuch a thing fo2 which the 
— — doth give coſts, fo; it extends onely to cuſtoms and 


Byade 


— 


— ä 


ELIZABETH, in Banco Reginæ. 


= E: : | 
ynde verſus Plaine, V. Antea, H. 75. C. B. placito 'P 


Rror, Exxoꝛ aſſigned in the matter of Law, and fo? that the 
plaintiff did averr that between the 2 x day of Sept. and 14 Days 
after Mich. no challenge o2 claim was made, and doth not anſwer 
to the reſidue of the 11 ay te Sept. if claim was then made. But 
bopham and all the Court held it good, foꝛ it is good to a tommon 


» 


intent, and we muſt not pinch ibo upon inſtances of time; and.t - 


ſhall not be pꝛelumed rouge COMTENTE was made, if it were not 
ſpecially alledged; and Law p2eſtmeth all the day to be the 
day of the pꝛomiſe, and that no claim o2 challenge upon that day, 
ik it be nat ſhewn, and in any Plea o2 Declaration, it is ſuffictent 
to ſatisfie the common intendment. And it hath been adjudged 
that where an Arbitrement was the 12 of April, and 7 1 Arbitrato? 
Awarded that the party ſhall releaſe all Actions untt 


the Award, he pleaded a releaſe of all aaions until the 12 of Ap. 
and it was adjudged a 890d Plea, fo? the inſtant of time is not 
tobe telpeued: wherefo2e the Judgment was affirmed. 


e all the making 
of the Award, in Debt upon an obligation fo2 not pertoꝛmance oz 
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Termino Trinitatis, | 
Triceſsimo quinto ELIZABETH, 
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— 
- 


Hughes »erſ#s Robotham Executor of I. S. 


s SSuwpſirc, That whereas the 14 Ap. &c. the Plain- 
tiff was poſſeſſed of a Leaſe to2 years, and the 
i” Teftato2 was poſſeſſed of the reverſion foz 
Spears, the Teſtato? in conſideration the Plain: 
NN would ſurrender to him all his eſtate, pꝛomi⸗ 
WAY led to give him thirty pounds, and alleadges in 
acdc, that 20 Ap. &c. he ſurrenders, &c. and upon 
x non aſſumpſit, it was found fo2 the I laintiff. Foſter 
moved in Arreſt of Judgment, I. It was not ailedged that he 
was poſſeſſed of the intire tearm at the time of the ſurrender; 
and it may be had aſſigned part of it befo2e to another. 2. Both 
parties are Termo2s, one in poſſeſſion and the other tn reverſt: 
on, and a Termoꝛ cannot ſurrender to a Termoz, fo2 one eſtate 
cannot d2gwn in the other. As to the firſf all the Court held 
clearly that the Declaration is good, fo? it ſhall not be otherwiſe 
intended but that the eſtate did continue, and it being but an in⸗ 
ducement, it need not be fo pꝛeciſely alledged. To the ſecond, po- 
pham ſàid it is clear that he which hath an eſtate foꝛ ten years inay 
ſurrender to him that hath an eſtate fo2 twelve years, and the e- 
ſtate is dꝛowned, and the other ſhall come in poſteſſion, and there 
fs no doubt but a ſurrender to him that hath a greater eſtate fo2 

ears is good, as to him that hath an eſtate fo2iite, which Gawdy 

id expꝛelly affirm; and here it ſtandeth indifferent, if the rever: 
ſion had a greater eſtate fo2 years o not; but tf one be Leſſee fo2 
twenty years, and he let the Land fo2 ten years, and he ſurren⸗ 
ders to him that hath the reſidue of the term, this is good to con⸗ 
vey his intereſt, but not to — the Eſtate, but he ſhall have the 
twenty years as befoze; otherwiſe it is of a ſurrender to ano- 
ther man that hath the reverſion fo2 years. And Popham con⸗ 
ceived, that if the Teſtatoꝛ had the Reverſion fo2 a leſs number 
of years, yet the ſurrender is good, and the eſtate ſhall dꝛown in 
it. And ik a man be Leſſee fo2 twenty years, and the reverſion is 

ranted fo2 one year to another, which grants it to the Leſſee 

oꝛ twenty years, this is a ſurrender of the firſt Leaſe foꝛ twenty 

ears, and is as if he had taken a new Leaſe fo2 a year of his 

eſſoꝛ; quod Fenner Juſtice affirmed , and ſatd the ſurrender 
was good, although the reverſion was fo2 a leſs term fo? 


years, foz here are ſeveral terms out of the reverſion, — 
; [| | 
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Tannot ftand with the other, but coming together, one ſhall 
dꝛoum the other; and the number of pears is not material; fg 
he may ſurrender to him which hath the reverſion in Fee, a 
ae inen pears nee em: rue en 
e | ars maketh a Leale fo2 ten years, who ſur- 
renders; _ —_— in heather, becaul — was not ta 
commence Em LED; ;  JOLIONED ACC 
tonlyfo2 the JPIAINCA, V. Hill. 32. CB Pats gets WO ue 
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Termino Michaelis, 
Triceſsimo quinto & ſexto ELIZABETHE, 


In Banco Reginz. 
Ad St. Albans. 


— — 


——— 


Balſton & A. his Wife Executrix of M. S. verſus Baxter. 


Q bt upon an Obligation made to the Teſtato? to pay 
IN thirteen pound ür ſhillings and eight pence, dated 
el Eliz. the condition to pay ten pound at the 
Feat of St. Th. the Apoſtle then next enſuing at the 
Church Poꝛch of Newton; Che Defendant pleaded, 
N that betoꝛe the ſaid Feaſt, viz ul. Nov. 24 Eliz. the Te: 
ſtatoꝛ did agree with him, that ik he would p2ovide fo? him ſir 
pound and =_ at his houſe in N. the 15. dap of Decemb. next, and 
would pꝛomiſe that he would par the four — reſidue at the 
Feaſtot St. John Baptiſt enſuing, that he would accept it in full ſa- 
tisfaction of the ſaid ſum of ten pound, and alledgeth in facto that 
ye paid the ſatd fir pound the (aid 15 dap of Dec. and then pꝛomiſed 
e would pay the reſidue at the ſaid Feaſt of St. John the Baptiſt; | 
and the Teſtatoꝛ did then except the ſaid pꝛomile in full ſatistadi- 
on of the ſaid ten pound, hoe, &c. and upon this it was demurred. 
And this Term upon the firſt motion without any great delibera⸗ 
ffott, the Court did adjudge fo2 the Plaintiff, fo2 this ts a con⸗ 
£920 _ and is executo2y, and ſo can be no bar in Debt up- 
ona Bond, na moꝛe then in a Treſpaſs; and this pzomiſe to pay 
the reſidue is a thing in Action, and can be no bar ofa Debt, which 
is certain; as in Debt upon an Obligation, it is no Plea that he 
accepted another obligation in recompence of it, 11 H. 4. hut by 
Gawdy,if he had pleaded payment ot a leſſer ſum betoꝛe the day, and 
at another place in ſatistaction ot᷑ a greater ſum of money, and had 
relied _ it; this peradventure had been a good Plea; and they 
all reſolved in the Aab caſe, that it was no good Plea toa- 
void a Bond upon ſuch naked matter. 


Nevill v erſus Payne. 


Uo Warranto ſued by Nevill in the name of the Queen againſt the 
Defendant fo2 claiming a Leet within the Mannozot Med: 

burne; The Defendant pleaded that he was ſeiled in Fee of the 
Mannoꝛ of Medburne, and claimed the Leet there by p2eſcription, 
and the venire facias (they being at Iſſue upon the pꝛeſcription) was 
= of the Gill. of Medburne, and tryed againſt the 
ueen; and it was upon motion adjudged a mif-trial, fo? the 
preſcription being that he had a. Leet within the ama 


— — 


— * 
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u. and 1iiue joyned upon it, the viſne was to be ot the Manno 
— M. and not ot the-Uillage ot M. Foz there was ng —.— 
Gillage in the Kecozd and the venire facias might well be of the 
Yanno2: And chen it was p2ayed, that the polſea might be certt: 
fied ; but becaule it was mit tryed, and fo upon the matter no try- n 
al, and being againſt the Queen, it was oꝛdered the poſtca hot 
ed e re dee 
verdi, yi en ebidence agat 
een, which ſhall not be ſuffered, _ — againit the 


1 Doctor Cæſar verſus Curſeny. 


\ Crionfo2 wo2ds, That whereas the Platfittfe 4 
A ena a7 one pner 
| inf 5 


5 Judge! 
envant, 
t; the 
; | 1 ” ntit 
zwe. DE E 


(3) 


— 


ok the Judge that gave the ſentence, and lo it is pꝛeciſel 
inthe Declaration. Then it was moved, that a * — — — 


Statute ok 35 Hen. 8. fo; that is intended ta le granted at : 


Actions, ec. ales ſhall be awarded as iji the Beilch. Bu 
could i "Bench, ans ere 


„ * 


wat d kel there are none teturned 
not Demedietate, &c. And the Court conceived it | be 
In this it is ſufficient to return ſo many onely, whit 
other Might make a full Jury, but otherwiſe of Tales in Banco; 


+ 


* 


Aeneon ter rings upon an ladet Afnighte, the He. (4 
ings, pattel of it, and th 

itt ſhould or 

| the 


= 306 Ter. Mich. Tricels, quinto & Tricels, fexto 


(5) 


(6) 


(7) 


e fifteen ſhillings, and that he was always ready to pay the re: 
— in Hats. And upon this it was demurred, and without Ar- 
gument ft was adjudged fo? the Plaintiff; fo2it being a Concoꝛd 
erecuto2y in part, can beno Plea; fo2a Concozdis always to be 
intirely executed, and not to be executoꝛy in any part; and it was 
adjudged foꝛ the Plaintiff, 6 Hen. 7. 9. 5 


Sir Chriſtopher Hilliard verſus Conſtable. 


Ction foꝛ theſe wowds ; Sir Chriſtopher Hilliard is a blood-ſucker, 
A and ſucketh blood; but if any man will give him a bribe, as Sheep, or a 
cougle of Capons, he will take them. Upon Not guilty pleaded, it was 
found not, gull as to all the wo2Ds, except be is a blood-ſucker, and 
ſucke th blood; and fo2 them he was found guilty :_ And the opinion 
of the Court was, upon motion in Arreſt of Judgement, that the 
Jaſt woꝛds not being found, an Action did not lie to2 the firſt ; Foz 

unh he alledged in his Declaration, that he was a Juſtice of 
eace, and one of the Council in the Noꝛth; yet the firft woꝛds 
cannat be any ſlander, fo2 it cannot be intended what blood he 
ſucked. And by the advice of the greater part of all the Juſtices - 
of England, it was adjudged fo2 the Defendant, Vide Mich, 37 & 38 


Eliz. Placito 41. 


Burton & Eſtove verſus Gowell. Trin. 35 Eliz, Rot. 92, 
Te upon ſpecial Uerdict the caſe was, J. S. was ſeiled in 
Fee of Land, and by his Till in 2 made at Pulham, 


deviſed the Land to the Defendant, and after at Sterſton lying ſick 


Dixit & declaravit, that his Util made at pulham all not ſtand, and 


the queſtion was, if this were a Revocation, becauſe it was b 

wo2d onely, and by woꝛds in futuro, and not in præſenti: To the fi 

it was reſolved, that all may be revoked by parol only; and 
fo is Harriſons cafe, 14 Eliz. Dyer. To the ſecond it was ſaid, that 
verba in futuro ſhall be taken futurely when they refer to a future 
act, otherwiſe when they refer to a preſent reſolution. But by 
Popham, if he had ſaid, I will revoke my Will made at Pulham, this is no 
pꝛeſent Revocation, to2 it referred to a future ac: But whenhe 
faith, It ſhall not ſtand; this takes effect pꝛeſently: As if J ſay to 
Another, Youſhall have my Land for ten years; this is a pꝛeſent Leaſe * 
and it was adjudged aRevocation  - N 


e Caſe. 


Rohibition againſt the Parſon of T.fo2 ſuing fo2 Tithes of A ood 
dk the Park of Thachſty,and ſurmiſed,that he and all thoſe, ct. 
time out of mind, cc. had uſed to pay tothe Utcar ot I. ten ſhil⸗ 
lings 5 yearly, fo2 all Tithes of Wood growing in the ſaid place; 
and 200fs were, That he paid ten ſhtllfngs fo2 diſchargevf 
Tithe-TUood in the Loon and two other — And Coke Sol⸗ 
lucitoꝛ moved foꝛ a onſuitation , firſt, Becauſe-he ſurmiſed he 
paid fo much tothe Micar in diſcharge of Tithes; and by this the 
right of Tithes, between the Parſon.and Uicar, is cou . 
F ] ; 


- 
* 


by 


"EuizaBETHE, in Banco Reginæ. 


man. which is meerly tryable in the Court Chaiſtian, as it 
aud been twice adjudged in this Court, Mich. 28 & 29 Eliz. inter 


Hunt & 1 ntian | | 
ju e pzoofs do not p2ove the p2eſcription; fo2 the pꝛeſcrip- 
ceo Pap ren chillings fo: the Tithes ot the TUood,#c.andthe 

oofs are of that Park, and two other places. And ot that opinion 
5 the Court fo2 both points, but it was adjourned, and no con. 


' was 


ſtation awarded. Y 


Crouch werſus Givers. 


\ $umpht; F02 that the Delendaut in conſideration of a marri⸗ 


Ariage, cc. aſſumed to give him unum cubiculum, innuendo, the furni⸗ 


of a Chamber; and fo2 not perfozmance, the Action brought, 
1 os Aſſumpſit, found to2 the Plaintiff aid thirty fix pound 
112m in damages. Coke moved inArreſt of Judgement, that the 
each is not well alledged, in not giving the furniture, of a 
hamber; and the innuendo here can have no ſuch intendment; and 
it is meerly a collateral and void matter, as innuendo a hozfe ,fo2 
the innuendo ought to have ſome affinity with the matter pꝛecedent. 
Godtry ſaid the phzaſe of the Countrey is ſo, to give a Chamber 
on the. marriage; the meaning is the furniture, æc. But the 
otirt, contra: F92 prima facie, it is meerly contrary, except it had 
been lo averred in pleading; and it was adjudged fo2 the De⸗ 


kendant. 
Gravener yerſus Rake, Trin. 33 El. Rot. 611. 


112 — was, if an Eſtate⸗tail might be of a Coppyhold. 
1 Gawdy and Clench, that it cannot be by the Statute, btit may 
be 2 and cuſtom. Popham and Fenner, contra. That there may be 
an Eſtate-tail by the Statute of Copphold, by æquitatem rationis, 


but it cannot be by cuſtom. 


Hall and Gauen & ali. 


dictment upon the Statute of 8 Hen. 6. Exception was taken, 
becauſe the Statute was recited, Si aliquis expulſus fic & diſſeiſicus, 
whereas the Statue is vel diſſeifirus., But Gawdy and Fenner held it 
not much material; foꝛ the woꝛds are 2 they are al⸗ 
ways expounded as copulative; Foz ik he be not expulſus & diſſeiſitus, 
Alton lieth not upon the Statute. Secondly, the Statute was 
recited vel aliquod Feoffment aut diſcontinuationem, whereas the Sta⸗ 
lite is Poſt tale ingreſſum aliquod Feoffment'; and fi this miſrecitaiit 
was held inſufficient:And it was moved, although the JnIicment 
was void fo2 the Entry. with koꝛce; yet it being that they with 
others Riotoſe and routoſe entred, cc. it ſhould be good 1 19 Riot. 


Curia contra: foꝛ the Indictment beginning with the Statute of 


8 Hens. and concluding contra formam Staruri, this can have no rela⸗ 
tron to any offence, except upon this Statute; and the Tndictnient 


was awarded inſufficient, and diſcharged, 
: Rr 2 „ Ball 


Buſh, and Mich. 30. & 31 Eliz. the Lady Greſhams caſe. Second 
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(11) 


(12) 


(13) 


(14) 


(15) 


(16) 


Venire facias 


without TUarrant ; and fo2 this cauſe it was reverſed, 


O 


— 


Ball verſus Roane. 


Ction fo2 theſe woꝛds, There was never a Robbery committed within 

1 forty miles of Wellingborough, but thou hadſt thy part in it. After Uerx: 

Dict it was moved in Arreſt of Judgement, that the Action did not 

lie, becauſe it was not averred there was any Kobbery commit⸗ 

ted within toꝛty miles, ec. Foꝛ otherwiſe it is no flander, & fic opi. 

nio cur; and Judgement fo2 the Defendant, Mich. 36 & 37 Eliz. 6 R. 
Placito 12. 5 


Preſton verſus Pinder. 


Ction f02 theſe woꝛds. You have ſought to murder me, and I can prove 
it; adjudged that it lay. 


Guerdon verſus Winterflud. 


Ction fo theſe wo2Ds 2 He is a ſuborner of Per jury. After erdict 
1 Harris Serjeant moved, that the Action did not lie; foꝛ it is not 
alledged, that he ſuboꝛned any perſon to commit perjury; and 
the wozds of themſelves have no ſence, foꝛ one cannot ſuboꝛne 
perjury. Curia contra; f02 he cannot be a ſuboꝛner of perjury, but it 
mutt be neceſſarily intended he did ſuboꝛne ſome perſon to commit 
Perjury,and the woꝛds tn themſelves are very ſlanderous, where. 
oꝛe it was adjudged fo2 the Plaintiff; and a hundred marks dam. 
ages being given, the Court was moved to mitigate them, but 
they denied it. 


Perepoints Caſe. 


* koꝛ theſe woꝛds, My Maſter hath put me away, becauſe I would 
not be a Papiſt; for he will keep no ſervants but Papiſts; andaliedgeth, 
that he was a Juſtice of Peace; and upon Demurrer, the Court 
held that the Action did not lie to2 thoſe woꝛds. i 


Young verſus Watſon, Paſc. 35. Eliz. Rot. 4 1. 


Etinue Of Goods, the Tit was Ad valentiam twenty pound, 

the Declaration Ad valentiam fg2ty pound, it was ad judged 
Erroꝛ, and the Judgement reverſed. And in another Tait of 
Erro2 between the tame parties, Paſc. 35 Eliz. Rot. 42. Firſf Erro2 
alsigned was, that there were not fifteen days between the Tefte, 
and the return ofthe Venre facias; but it was held, that this was 
clearly —— by the Statute of Jeofail's. Second Erro, that the 
ad no return, fo2 the Statute did not help Non-returns, 

but Miſ returns. And this was held Erroz, foꝛ the Jury appeared 


Gore & Uxor verſus Perdue, Paſc. 34. Eliz. Rot. 234. 


Rror upon a Judgement in Dawer, where the parties were at 
ſue, and afterwards the Dekendants made default , where- 
upon a petit cape was awarded, and Judgement given by * — 


— — 


FEIIZz ABE THE, in Banco Reginæ. 


— 


309 


Error aſs1gned, that the Tenant was within age at the time or 


E ; - S 

rudgement; and the Court held it no Erroz, elpecially being 
{he Juppearante „ fo2he cannot 1tave his default by Non Summons. 
Vide 7 Ed. 2. & 17 Edw. 2. Saver de default. | 


T iblethorpe verſus Hunt, Hill. 35 Eliz. Rot. 357 


ANubt upon an Obligation of fourteen pound, fo2 payment of 

ſeven pound ; the Defendant pleaded payment ar the day, 
and upon this they were at iſſue; the Jury found payment of fifty 
ſhillings, parcel of it, and that the Oetendant then delivered to 
the Plaintiff certain Hats to the value of the reſidue, which he 
accepted: and it was adjudged againft the Defendant; ko this 
ig nd payment, but he might have pleaded this matter ſpecially 
and then the acceptance of the Plaintiff had been a Bar. 


The Queen verſus Ingerſall. 


A Ttint. The Caſe upon ſpecial verdict was. Brooks had ſued an 
A Jnfo2mation fo2 the Queen and himſelf, againſt the Defend- 
ant, upon the Statute fo2 buying of Cattle out of Fair oz 
Market, tc. And ſuppoleth he bought the Cattle of one peare- 
point AD aliis Ignotis 2 The Defendant pleaded not guilty, and the 
Jury finde fo2 the Defendant.And y — this the Queenalone (fo2 

e cannot joyn with the party) bzought an Attaint ; and the 


(17) 


(18) 


rand Jury in the Queens Bench, Paſch. 35. Eliz. finde this ſpecial - 


Uerdict, ſcil. That it was given in evidence to the Petit-Jurp by 
one Whitworth, That the Defendant out of Fair and Market vid 
buy foꝛty Cattle, which were the Cattle of Pearepoinc, but they 
found that in truth the Cattle were bought of Wbnworth, as the 
Cattle of Whirworth ; and that it was not given in evidence that 
they were bought of Whitworth, as the Cattle of Whitworth; ana 
if "pou the whole matter, ec. And it was argued by Coke and Man 
fo2 the Queen, that upon this matter the Jury is to be attainted 
Fo? here the point in iſſue is found, that they were bought out of 
Fair 02 Market, and it is not material it they were bought of 
him that is named in the Inkoꝛmation, o2 of others, and then 
the Petit-Jury was to find him guilty; and foꝛ that cited 38 Hen. 
8. Bro, Iſſues $1. And a Caſe in the Exchequer, 13 Elz. in an Inkoz⸗ 
mation fo2 buying of Co2n of J. S. Contra formam Statuti; and the 
Jury find it was bought of J. B. and adjudged againſt the. Defen- 
dant; and ſo the Juſtices did agree here, that the buying of 
the Cattle of any other perſon is ſufficient to maintain the Jn- 
fozmation, And althoughtt be matter ot Law, yet the Jury find- 
ing the contrary to it. An Attaint lieth. As Pleadals caſe; 10. Eliz: 


was, and 5 Eliz. 219. Dyer. But it was here ſaid by the Juſtices, 


that if the Judge delivers the Law to the Petit-Jury, and the 


nd accozdingly, although he miſtakes the Law, the Jury chall 


not be attainted: And it was moved, if an Attaint lieth where 
Uerdict paſſeth againſt the Queen upon an Inkoꝛmation, and the 
Court held it did. But in the pꝛincipal caſe the Court held, that 
there was no ſufficient matter to Attaint the Petit-Jtury : Fo2 it 


appeareth, that the evidence given to them was falſe in part; 


and although the falſity was in a point not material, ſcil, that / the 
Cattle were the goods of pe repoint, whereas thep were the l mm 
| A 


—— 


Ter. Mich. Triceſs. quinto & triceſs. ſexto 


(19) 


(20) 


"of Whitworth ; pet by reaſon of this falſity, the Jury need not give 


im tredit in any other part; and lo they had no cauſe to find 
their Qervict upon their Path againſt the Defendant: And here 
though it was found he ſold them Ur averiaW. yer this is au expꝛeis 
Averment, that they were the goods of Whitworth, as in pleading, 


t is alledged that Land deicend to one uc filio & hæredi. 


Hanger verſus Fry. 


he Caſe upon ſpecial Uerdict was, That the Plaintiff re⸗ 
T covered. in Debt againſt H. Fry, ard ſued a Tait of Elegit, and 
the Sheriff did deliver to him ſome Lands ot the ſaidH, Fry. in Ex⸗ 
tent, ſuper quo the Plaintiff came in Court, and ſurmiſeth that 
the ſaid H. Fry had other Lands in the ſame County, and pꝛaped 
another Elegir, and had it; and by vertue of this ſecond Writ, the 
Lands in queſtton were delivered: The queſtion was, ik this ſe- 
cond Extent was good, and ik not, it it be void oz voldable, 
18 Edw. 2. Execution 140. 22 Edw. 3. 14. 29 H. 8. Popham Chief Juſtice, 
fit doth appear that the Plaintiſt had taken the firſt Land upon 
he Delivery of the Sheriff, and accepted it, then he cannot af- 
terwards take a new Extent ; and if he doth, it is wholly void, 
and not only voidable o2 erronious, fo2 then the Recozd.is end- 
ed, the Attoꝛneys of both parts are out of Court, and it is as a 
Wait without oꝛiginal, which is wholly void: But here it is 
found, ſuper quo he came and pꝛayed a new Extent; and this ſhall 
be intended the firſt day ol the Extent returned, and then it is rea- 
ſon that he may wave it, and pꝛay a new Extent; foꝛ he never ac- 
cepted of the ürſt, and ſo are the Books, that if the demandant 
in Dower accepted the Land alsigned by the Sheriff, ſhe cannot 
in another term p2zay a new execution. Fenner and Clench were of the 
ſame opinion, and ſaid ſo is the courſe in the Common. Nlace to 
grant a new Elegic, if the party pꝛay it upon ſuch ſurmiſe; and 
afterwards it was adjudged, that the new Extent was good. 


Stainer verſus James. 


T was moved in Arreſt of Judgement, that the name of the 
1 Sheriff was not to the Diſtringas, noꝛ to the Tales awarded upon 
it, and it was tryed by Niſi prius. And it was (aid, that the name 
of the Sheriff was not of neceſsity till the Statute of York, no? 
was uſed 92 appointed; and by that Statute,the Sheriff is to foz: 
keit a penalty, if he doth not return his name upon it but this 
doth not make the return ill, and it is helped by the Statute of 
32 Hen. 8, whichhelps inſufficient returns; and no CAlꝛit returned. 
Curia contra; fog of neceſsity, the name of the Sheriff is to be to 
the return, otherwiſe it appeareth not by what Tarrant it came 
in; and otherwiſe any man without the Sheriff might return 
Waits, which would be a great inconvenience; and the Statute 
doth ald onely inſufficient returns, oꝛ when the Tt cannot be 


found; ſo it may be intended it is imbezled: But here it appear- 
eth, and that it was never returned, wherekoꝛe it cannot be good. 
And it was ſaid, it was ſo ruled in the Common-Place, 35 Eliz. 
Walklies Caſe, and alſo in this Court between Mark and Lancaſter. 
And fo2 this cauſethe Judgement was ſtaid. | 


Childe 


% 


——_— 
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Childe verſus Towers. 
(21) 


a Slumpfic in the County of Warwick, Warwick being in the Mar⸗ 

gent, and declareth, That the Defendant was paltends of 
g term foꝛ years at Norton, in the Co of Northampton, Et poſtea 
apud Stonely in Com? prædidt wmed, cc. And upon Non Aſfampſic the 
yenire facias WAS Awarded de ＋ in Com War, and tryal upon it; 
and it was held a mi[-tryal by all the Court; fo2 apud Stonely in 


Com prædict ſhall be intended in Com North' which is laſt | 
and not to Warwick whichis in the Hargent. named; 
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Triceſsimo ſexto ELIZABETH Æ, 


in Banco Reginæ. 


Thornaigh verſus Diſney. 


(1) Ebt upon an Obligation of four hundꝛed pound, 


the Dekendant demandeth Judgement of the 
= "Bt; fofthat the Plaintiff in the Obligation 
was named J. Thornaigh, De Fenton in Com. Note. 
Arm And in the Declaration he was named 
D Jo. Tho. Arm', {0 (De Fenton in Com. Nott.) were 
XN left out; and fo2 this variance demands Judg- 
ment: And upon Mation without Argument, 
| it was ruled, that the Defendant ſhould an⸗ 
wer over; fo2 this is no variance to abate the Bill; when hets 
well named in his pꝛoper name and ſirname, the addition is not 
extal gtherwile, if it were ofthe part of the Defendant, And 
Coke Sollicito2, who pleaded it, ſaid, That he did it onely to gain 
Ume, vecauleit was a matter of great extremity. vide; Hen. 6 
23 5 Edw. 3. 230. 


Forteſcue verſus Hext. Hill. 35 Eliz. Rot. 35. 


(2) = fo2 theſe woꝛds, Thou art a Witch, an Enchanter, a Necroman- 
cer, and a Sorcerer, and thereby waſt the cauſe of the death of my Hus- 
band. And upon Demurrer, and reading the Recoꝛd without any 
Argument, adjudged, that the Action lap: Foꝛ by Popham, there 
cannot be mo2e Hatnoug .mo2ds,. and by them the party was to 
luffer cozporal puniſhment. Nota, the ſame Term and Roll, be- 
tween the ſame parties, Action fo2 theſe woꝛds, He is a Witch, and 
bewitched my Husband to death; for he made his Picture in Wax, and roſted it 
every day by the fire, until he roſted my Husband to death. pon Oemur- 
rer, Harris Serjeant moved, Thattheſe woꝛds will not maintain 
an Action; fo2 when ſhe ſhewed the cauſe of the wozds, it appear- 
eth to be a vain and fond conceit, and then no cauſe to call him a 
Witch, as to ſay, Thou art a Thief, for thou haſt ſtoln my evidences. But 
the Court held the wozds very heinous and actionable, and it was 


| Bleverhaſſet 
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Ble verhaſſett werſus Baſpoole. 


Crion fO2 woꝛds, fo? that the ]Ilatntiff was a Juſtice of Peace, 
and the Detendant was endited of a Felony, and pleaded te 
it not giulty, the Dekendant ſaid theſe wozds, Vr. Haſſett did ſeek my 
life, and offered ten ſhillings to the Underſheriff to impannel a ſpecial Jury that 
iebt find me guilty of che Felony ; and it was adjudged that the 
words were very llanderous being ſpoken of a Juſtice of Peace, 
and the Plaintiſt Had judgement, 
Doctor Ford & Uxor verſns Hollingbrough. Trin. 33 
Eliz. rot. 36 1. 


tb: upon an Obligation mought by the Plaintiff and his 
Date, Executrix of Or. Drury : The Condition was, That 
whereas Or. Drury had let Land to the Detendant fo2 Seventeen 
bears; if the Defendant o2 his Execiitozs do pap to Dorothy Gold- 
ingh:m ten pound yearly, during the ſeventeen years, if he oz his 
Alligns, and all other perſons that ſhall clatm the ſatd Lands im- 
der him, ſhall oꝛ may lo long occupy the ſame Lands, c. that then, 
#, The Ocfendant pleaded, that within five years, Ec. he ſur- 
tendꝛed the ſaid Lands to Or. Drury, and that ali times before he 


ald the ten pound; and upon this it was demurred in Law. 


Coke argued fo2 the Oefendant, fo2 that his Eſtate was ended by 
the act and Aﬀent of the Dbligee himſelf, who was to take ad- 
vantage of it, and therefo2e the Action did not ye. Tanfeild contra, 
and all the Court held that the Action did lye; fo2 the conditt- 
on was collateral to pay money to a ſtranget, ſo long as he 02 his 
Aignees might enjoy the Land, here though he ſurrendzed, yet to 
aſtrangerhis eſtate is not determined, but is in eſſe: and this is dn 
act to be done by him to a ſtranger, which the obligee ſhall not 
eſtopp him to do, and the obligee who had the reverſion, and 
which is in by the ſurrender, is as to a ſtranger in by him, and 
under his title and occupied as his affignee : Alto the woꝛds are if 
he hall oꝛ may enjoy, c. and here he might have enjoyed it, and 
therefoze during the time he might have 1 it, he is to pay 
it, But Popham fatd , tf the condition had been, if he oz his al- 
ſignees, oꝛ thoſe which ſhould occupy the Lands, ſhould pay the 
money. and after he had ſurrendꝛed to the obligee, and he did not 
pay it, the obligation had not been fozfeited;fo2 the obligee in that 
caſe was the party that was to pay it, and he ſhould not take ad- 
vantage of the non-payment, as 35.H.6. Bar; wherefoze it was 
adjudged fo? the Plarnttff, 


Clerk verſus Day. Hill. 35. rot. 467. 


1 * Cale upon ſpectal Aerdia was , Joan Marſh de viſed certain 
Land to Roſe her Oanghter foz like, and it ſhe marry after my 
death and have heir of her body, then J will that the heir after my daughters 
death ſhall have the Land, and to the heirs of their body begotten; and it my 
daughter die withour iſſue of her body begotten, then Philip Taylor ſhall have 
it to him and his heirs. J. M. Died, Roſe married Silly, and had iſſite, 
the qrieftion was if Roſe had an eſfate intail, 92 fo? fife onely. 
Flrſt tt mas agreed by all the Jnffices, that a ventile to one 
andthe heir of his body, is 3 Tan tail, and ſhall go oy 

| heirs 
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Ars of her body, fo2 ( heir) is nomen collectivum, and one canhave 
— one heir at one time, and this ſhall go krom heir to heir; but 
Gawdy and Fenner held that Ro. had but an eſtate fo2 life, fo2 ſo it is 
limited by expzeſs woꝛds that ſhe ſhall have fo2 lite and then her 
heir ſhall take as a Purchaſer, and it ſhall not execute in Ro. Pop- 
ham Chief Juſtice contra, fo2 the eſtate is limited to the Anceqgy, 
aud after limited to the herr,and ſhall execute in the Anceſtoy, e⸗ 
ſpectally the woꝛds being, it ſhe hath any heirs, and therefoze in 
tended that any heir ſhall have it, &adjournar. 


Waring verſus Whale, Pa. 34. rot. 132. 


Rror tu reverſe a Fine in Shrewsbury, le vied befoze the Batliffs 
there: Firſt Erroz, it did not appear that they had any autho. 
2ity to take Fines, and they cannet have it by p2eſcription, oꝛ by * 
general woꝛds in the Kings grant. 2. It is levied without any 
TAlzit of Covenant. 3. It is de meſuagio five tenemento, which 18 
in the diſjunctive and incertain. Curis this Fine is vord, fo2 that 
it appeareth not by what authoꝛity the Fine was levied, foz it is 
in derogation of the Crown, / and p2ofits of the Crown, pro li- 
centia concordand”, And paſ. 36. the Fine was reverſed, 


Ka. Geanes verſus Portman. 


12 caſe upon ſpecial Uerdict was: J. Geanes the hus band of the 
Plaintiff, and T. G. were joyntenants fo2 life, the reverſion 
to H. Portman, J. G. by the aſſent of I. G. occupied the Land alone, 
and took the p2ofits alone ta his awn ue, and ſowed the Land to 
his own uſe, and made the Platutiff his Executoꝛ, and died; and 
afterwards T. G. made his wife Executrix, and died; ſhe ſold the 
co2n to the Defendant which took it, and the Plaintiff bꝛought 
treſpaſs; and upon motion all the Court agreedfo2 the Plaintiff, 
fo2 by this aſlent that J. G. alone ſhould occtipy.the Land and take 
the pꝛolits to his own uſe, this doth amount to a Leale at will 
which one joyntenant may make to the other, ſo the Platnttff hath 
good title; but & he had ſaid to his companton, I will not occupy it, 
this had not been material, toꝛ he doth not by this,afſent thathis 
— "an ſhall have all, noꝛ gave any thing by this to his com- 


Pratt verſus Stocke. 


SSumpſit by an Adminiſtratoꝛ, and counts of an Adminiſtration 
granted to him by Th, Tayler Batcheloꝛ of Law, Commiſſary 

to the Biſhop of London; the Defendant pleads the Statute of 
37H.8. 17. intending that none by that Statute can be a Commiſ: 
ſary but a Doctor of Law, alſo that ſince the laſt continuance 
(which was from Quindena Martini to die lunæ poſt oct. Hillarii) the Bt- 
thop of London granted Admtniftration to him by his letters bear- 
Ing date 27 January, anD upon this it was demurred: two points 
moved. I. It a Batcheloz of Law may be a Commiſſary ſince 
the Statute of 37 H. 8. 2. It Adminiſtration be committed pendente 
billa, ff the Bill abateth ; but as to that it was held clearly that 
the Plea was miſpleaded, fo2 this is pleaded after the dar- 
rain continuance, where it appeareth to be after his Plea nn 
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Court held fo2 the Plaintiff, I. yophamſatd, that admini-. 
n and pꝛobate of Witis was by the Common Law, which 
ap mgbt do; and the Scatute of 374.8. ks in the affirmative, 
02s of the Civil Law may ve Tommiſſaries though:they 
are married, but it is not reſtrictive, that no other may be Com: 
mifſaries> and theretoze taketh not away the liberty at Common 
Law. And ifa Patchelo; at Law cannot be a Commiſſary, yet 
g dom by him are not void till they be avoided byſentence;as it 
Lay man be pꝛeſented, inſtituted & indueted, this is not void. And 
to the letond, they hold that if letters of Adminiſtration be grant- 
d to one, and akter are granted to another, by this the firſt are nor 
abolded, except by judicial ſentence, but by the milpleading this 
tometh not in queſtion, and the Plaintiff had judgement, 


Buckland verſus Brooke. Hill. 35. rot. 360. 


dumpſit againſt the Defendant as Adminiſtratoz, W. B. upon an - (9) 
jndebitatus aſſumpſit, the Action was bꝛought, Hill. 35. the De- 
fendant pleads that the inteſtate (ſuch a day made an obligation t 
1.5. offourty pound fo2 payment of twenty pound at Nich. wh 
ſhould be Ann. Dom. 1593. and that he hath fuliy adminiſtred all the 
the inteſta WH ich mere the tnteſtates at the time ot᷑ bis 
death, except to ſatisfie the laid twenty pound, Ec fic nihil habet nec 
tempore exhibitionis billæ prædict habuir,&c. and upon this it was demur- 
red, Foſter fo>the — that this Debt upon contraa is to be 
ſatisfied betoꝛe the debt upon the obligation, which is not yet due, 
fo2 by this means he may defeat all contracts by a Debt upon bond 
which ſhall be due une hundzed years after. Alſo the plea is not 
60d, f02 that he ſaith that he hath no goods which were the inte⸗ 
ates at the time ol his death, foꝛ he may have goods that were 
nat the inteſtates at the time ofhis death,andſo ts 7 H. 4. 39. Alſo 
he ought to anſwer to the time ſince the Bill exbibited,fo2 he ought 
tu ſay he had not at the time of the bill erhibited, o2 at any time 
poſtea, and non habet, &c. without anſwering to the mean time is 
not good. Curia contra, the matter of the plea is good, fo2 Debts 
upon bond are to be patd _ Debts by contract, and this 
poved by the declaration in thete actions, that he hath ſuffictent 
toſatisfie all other Debts, and to the firſt exception, the plea is 
good to a common intent, and if the truth be as the Plaintiffſup- 
poſeth, he is to ſhew it, and the book of 7 H. 4. is not Law in that 
point, bu the Court doubted as to the laſt exception, but Daniel 
aid it was but of fozm, and it was not ſhewed fo? cauſe of demur⸗ 
ker. Et adjournator. | | | 


Cordals Cale. 


Ne Coke Atturneythewed to me a reſolution of. Gawdy and (10) 
Anderſon in a caſe referred to them by the Queens command: | 
ment, in which two points were reſolved; where adeviſe was to 

two perſons of Lands to hold fo2 payment of the Legacies in a 

11g dur the Debts ofthe Teſtatoꝛ, and afterwards to Ed. Cordal , 

his bother fo2 life, remainder to his firſt ſon intail, and ſo to the 

ſecond, the remainder to the heirs of the body of Ed. C. Firſt it 

was reſolved that this is no freehold in the two perſons, but one- 


ly aterm koꝛ years, although it cannot be ſaid fo2 any certain 
Sl 2 number 
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number ot years, fo2 the p2ofits are not certain, noꝛ the Debt, 
pet it is a chattel and quaſi a term, as a deviſe duting the minoꝛity 
ot J. S-02 Land extended fo2 Debt, and this fs in favour of Wills, 
but otherwiſe it is of ſuch a limitation in a Deed, toꝛ there it is a 
freehold conditional, V. 8. Co. Manhings caſe, 2. It was reſolved, 
that the eſtate tall was not —— foꝛ the poſſibility ofthe mean 
eſtate that might -interpoſe, and therefoze it was always dif; 
joyned, during the life of Ed. C. ſo that of that eſtate his wife could 
not be endowed and this was reſolved upon conference; | 
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ren in this Term there were ten Serjeants 
V7 % made, which appeared in Chancery, tres ſeptim.Paſch. 
6 2 Gn,» 
NI 8 5 
o p 


viz. John Heale of the Inner Temple; of Grayes Inn, 
William, Daniel and John Spurling; of Lincolns Inn, 
George Kingſmill, Peter Warburton, Richard Braethwaite 
and Thomas Fleming; of the Middle Femple , Rich- 
> Ag ard Lewker , John Savill and David Williams. All of 
them except Daniel and Kingſmill-had their Wits 
in dich. CTerme, returnable in Eaſter Term, as the Juſtices lard 
the oꝛder was to have one Term between the Wait and the re- 
turn, dut Daniel and Kingſmill had their TUzits'tn the vacation he- 
ween Hillary and Eaſter Cerm, yet they all appedted together, and 
had their antiquities as they were. WF oF > 


Godiry werſus More. 10 


Ction f02 theſe wozds , Thou haſt killed a man at NI. in Eſſex, upon (2) 
II not guitep it was found foꝛ 0 Plaintitt, and it was moped 


in arreſt of judgement, that the wo?ds were not actionable,fo2 they 
were too general, fo? it may be he killed one in his defence, oꝛ he 
killed a thiel 1 allaulted him in the high way, oꝛ was an officer, 
und in arreſting killed him, ec. and of this opinion at the firſt was 
Gawdy; but it being moved again, all the Court held that the 
wozds being alledged to be ſpoken maliciouſip, ſhall be taken 
moſt ſfrongly againſt him that ſpoke them, and it was adjudged 
fo2 the Plaintiff. | "5 „ Fr 
8 Tryor verſus Beſtney Bette. 
P. hibicion fo2 ſuing foꝛ Tithe-hap in Chartres, and ſurmiſed that (3 
I theDefendant is Parſon Jnparſonee of the Parſonage of Ch. 
ad that there was a Cicar of Ch. of which the Defendant was 
Hatron, æc. and that time out of mind, #c. he had ufed to pay td 
e ſaid Uicar in full ſatisfaction of the Tythes of Pay of the 
place, where,tc.fir ſhillings eight pence per annum; and the paſfu- 
ring ot a _ inthe ſame place, And Godfry moved that it was no 
good ſurmile, fo2 by it the right of Tithes came in queſtion, to 
whom they were to be paid to the Parſon o2 Utcar, as 31 H. 6. & 
6 Ed.4. te, and Buſhes caſe in this Court.Gawdy and popham, where 
the right of Tithes is to come in queſtion, this hall be tried in 
the Court Chaſttal, and it is no Plea, he hath uſed to pay the 
Tithes to Wen n 0 he confeſſethhe ought to pay Tithes, 
but the gueſtion was who ſhould habe them, and this ſhall be tried 
in the Court Chaiſttan; and that was the reaſon in Buſhes cafe, fo? 
there he pretendedhe was to pay Tithes in ſpeeie, but here is onely 
a modus decimandi, which though he pleads it, to be tothe Uicar, in 
diſcharge of Tithes, pet it is good, fo2 otherwiſe there will be a 


great 


. 
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(4) 


(5) 


| miacter, ſo that by it the Action is confeſſed, and the 


eat miſchief,fo2 the ſpiritual Court will not allow a plea of mo- 
, decimandi, hit only of payment of Cithes in kind, and they 
will not allow him to plead the intereſt of the Uicar, noz payment 
to him fo2 diſcharge, butt he aught to come in pro incereſſe,and it he 
will not come,but collude with the Parſon, to charge the Þartſht- 
oner to pay Ttthes in ſpecie, he ſhalt ve chatged to payother Tithes 
thenhe hath uſed,and therefo2e the common law ſhall ald him, and 


. eſpeciallyas this caſe la, ag it was moved by Tanfield, that the De: 


ant is Patron of the Uitaridge, and the Qicar fn conſidera: 
— ot thek Tithes, diſchargeth im of all ſpiritual care any 
charge. Fenner & Cench, fnclined to this opinion, Er adjournatur. 


Grills verſus Ridgeway. 


he caſe 3 Co. 52. Gawdy ſdid it is without queſtion that a replies: 
T der may weil be after demurter, but that is when the pieav- 
ing is (nſuffictent of both parties; Popham, it it be 8 in 
and a demurrer upon it, pet judgement ſhall be given again 
be Defendant, but where the bar is landet not in matter, 
but in fozm;(as fo2 want of a traverſe) and a replication ts to it, 
hich is ill, and a demurrer upon tt, there ſhall be a repleader ; 
and afcerwards the Juſtices moved the parties to diſcontinue 
the Action and to commence again, and fo they did. 


Rowland Hargthorpe verſus Margery Milforth & 
Anth. Miltforth. 


Den againſt the Defendant as Executo2s, they pleaded fully 
adminiſtred, and ſo nothing in their hands; upon iſſue the 
Juty found that they two and one Agnes Mil. their Mother were 
made Executoꝛs, and that Ag. had adminiſtred and waſted goods to 
the value ot ſix hundꝛed pound, and that the Oefendant had not of 
the goods of the Teſtator, but to the value of ſixteen pound, and 
that Agnes was dead, and if they ſhould be charged by this devaſtavic, 
of thetr.co-executo2,02 onely charged fo? the ſixteen pound, was the 
queſtion ; and the Court held clearly that one Executoꝛ ſhall not 
be charged by the devaſtavit made by his companion; fo2 the Ac of 
one Executoꝛ ſhall chargs the other no further then the goods of 
the Teſtatoꝛ in his hands amount unto, but not to charge him of 
his own goods; fo2 it was the folly of the Teſtatoꝛ to put ſuch 
truſt in one, that would do ſuch acts to his diſadvantage, but the 
acts of one ſhall not hurt the other, fo their own goods, as if one 
Executoꝛ will confeſs an Action, this ſhall bind the other; ſo ik he 
will reteaſe an Action, oꝛ give away all the goods of the Teſtatoz, 
this all bindhfs companion,V.3. & 4 Eliz. Dy. 210.21 H.6. 46. where 
clk all be charged or the goods of the Teſtatoꝛ, the non ſuit, 
releaſe oꝛ other ad of one ſhall bind the other, but not it᷑ they ſhall 
be charged of their own goods, 11 H. 4. 69. where both do waſte the 
goods, execution ſhall be againſt both of their pzoper goods. Jt 
was then moved, ifjudgement ſhall be againſt them of the whole 
Debt, 02 of ſo much as is found in their hands; and the Court 
held clearly that judgement ſhall be of the whole Debt, but that 
execution thall be onely fo2 the ſixteen pound, which is found to be 
in their hands; fo2 otherwiſe the Plaintiff ſhall be barred of the 


_ reſidue, which is inconvenient, v.46 Ed.3.9.7 Ed. 4.9.33 H.6.24. 34 H. 6 


24.And afterwards at the end ofthe Term all the MPonocarien 
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of the common place, certified that their courſe was not to enter 


judgement kor the whole Debt, but onely that he ſhall recover ſo 


uch as was found in their hands, and thereupou the Juſtices 


m | m | 
[y adviſe of their judgement in that point; but to2 the firſt 
int they were all relolved ur ſupra. | 2770 


Fulſhaw verſus Aſcue. | 
pt to reverſe a judgement in the common place, fo2 that Aſcue 


bought an audita querela to did a Statute acknowledged be-. 


fore the Hajoꝛ of Lincoln, becauſe it was ſealed with a ſeal of one 
peece, where the Statute of 13. Eliz. 1. mercatoribus doth appoint 
it to be lealed with a ſeal of two pieces, whereof the Matoꝛ ſhall 
keep one, and the Clerk appointed fo? this purpoſe the other, the 
Defendant pleaded it was ſealed with a ſeal of two pieces,acco2d- 
ing to the Statute, and thereupon at the niſi prius at the City of 
- Lincoln, it was found fo2 the Plainttit in the audita querela, and 
© thereupon in the Common Bench it was adjudged that ſtatutum 
* qorzdicum in forma prædict. recognitum penitus vacuum foret, & pro nullo habea- 
ur, and upon this Exroz was brought. 1. Fo? that the trial in 
this caſe was not good, fo? the iſſue was not to be tried per pais, 
but by the certificate of the Majoꝛ, and all the other matters were 


alledged as befo2e in the Common place. 2. That this judge- 


ment quod penitus evacuetur [S exroneous, £02 though it be void as a 
Statute, yet it is good as an obligation; but the judgement was 


affirmed: f02 as to the trial, it was a matter in fad triable by the 


County; and ik it be not a Statute, it is no obligation, but being 
diſcharged as a Statute, it hath loſt his fo2ce in all reſpeas and 
that the ole means to avotd it, is by an audica querela, fo2 Erro?2 
lieth where the Statute is good, but the execution is erroneouſly 
ſued upon it, as :7 Af. and the judgement was affirmed, vid. the 
judgement in the Common Bench, Pal. 3 3. placito 4. „ 


Codwell verſus Parker, Mich. 33. & 34 Eliz. rot. 419. 


ppeal de mayhem ; the parties were at Iſſue, and one Juroꝛ was 
returned by the name of Palus Cheale and tn the diſtringas, and 
— annered, he was named Paulus Cheale and by that name 
wo2n, and this matter was alledged in Arreſt of Judgement, and 
this was held no trfal, foꝛ it was only by Eleven, and fo2 that 
cauſe à venire facias de novo was awarded, V. 5. Co. 42. b. and upon 
that the Jiſue was tried. And it was moved in Arreſt of Judge- 
ment, to2 that the Reco2d was entred, that in the firſt venire facias 
one Pals Ch. was returned, and in the Diſtringas awarded upon 
It, Palus Ch. was left out, and Paulus Ch. put in, ſuper quo confidera- 
tum eſt per cut. that A venire facias de nove ſhall be awarded, and it 
ls not mentioned that Paulus Ch. was ſwon, and Trial had; 
wherefoze no cauſe here appeareth to award a venire facias de novo 
and fo this is mil awarded. But the Court held, although 
this be the cauſe let down in the Recoꝛd, yet it ſhall be intended 
that there is a good cauſe apparent upon the whole Reco2d toge- 
ther to award a venire facias de novo,and the Court ſeeing it, did 
award the ſecond venire facias, and it ſhall not be intended to bean 
Erroꝛ, when there is any cauſe to juftifie it; and the cauſe mentio⸗ 
ned in the Recoꝛd is not ſo material to bind them; fo2 the Office 
ofthe Court is to ſee all the caules, and to give Judgement upon 
5 any 


(6) 


(7) 
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"any matter which may appear to them, and it ſhall be intended 


did fo, 8s 22Ed.4 45- b. upon a Judgement in a Tait of 
. Another exception was taken, becauſe no manucaptozs 
are returned upon the ciſtringas, And the Court held it ſhail be 
amended by the Sheriff, and it is not material it no manucaptoꝛs 
be returned wy n the Jury appeareth full, and the verdic given 
upon it is good. 3 H.. 8. and Judgement was given fo? the Plain: 
tiff. 


Walſh v erſus Collinger, Mich. 32. & 33 Eliz. rot. 460. 


Rror to teverſe a Jgement in the Court of N. 1. Erroz, 
that the Judgement is entred to be befoze the Mayoꝛ and J. s. 
& J. B. Aldermanis, &c. und at the ſame time the Plaintiſt was made 
Majoꝛ, pending the ſuit ; Sed non allocatur, unleſs the party had 
ercepted to it in the Court, and it was diſallowed there, then 
it had been Errs2, but if he admits him to be his own Judge, it 
is not Erroz, 2 H. 4. 4. 2. Erro2, the pꝛeſcription is to hold 
Courts befoze the Yayo?, and two Aldermen, and it is alledged 
_ at ſuch a Court held befoze the Mayo; and J. S. and J. D. 
Aldermen, Kc. and alledgeth in facto that J. S. was not then 
Alderman, the Defendant pleaded in nullo eſt erratum. Godfrey 
moved that this is no Erroꝛ, no moze then in Erro2 to avoid a 
Fine, that one of the Judges befoze whom the Fine is ſuppoſed 
to be levied, was not a Judge. 1 Ed. 5.3. b. but the Court ( abſente 
popham) held it to ben maniteſt Erro2, fo2 the Court cannot be 
held ercept befoze Aldermen, fo there muſt be two at leaſt ; and 
J. S. was not Alderman, there were not two Aldermen; anditi 
not like the Caſe of a Fine, fo2 that is befoze ſuch Juſtices, & alis 
fidelibus; and if there be no ſuch Judge as one of them which is 
named, yet the Fine being levied befoze other Judges is good, 
And fo2 this caufe the Judgement was reverſed, and it was here 
held by the Juſtices, that a diſcontinuance after verdict is not 
helpt by any Statute. | 


Griffin verſus Spencer. 


+ Kror of a judgement in the Common Bench; Erroꝛ aſsigned - 
was, that Spencer bzought Debt upon an Obligation againſt 
Griffin, the condition was, that if Grim̃n pay to Spencer a hiindꝛed 
pound within one month after notice of his return from Conſtan- 
tinople in Iſtria into England, that then, ct. the Defendant Pleads 
that there was no notice given to him of the return. æc. and upon 
this the iſſue is taken, and tound fo2 the Plaintiff, and judgement 
given fo2 him; and now Erroꝛ was aſligned, becauſe it was not 
averred that the money was paid, and then no cauſe of Aion. As 
in Debt fo2 not perfozmance of an Arbitrement, the Defendant 
pleads no Arbitrement, the Plaintiff hall not only ſay that they 
made an Arbitrement, but alſo that the Defendant had not per- 
foamed it, in ſuch a part, to infozm the Court that there is good 
cauſe of Action; ſo hexe: but the Court held clearly that it was no 
Erro?2,; fo2 when the Defendant ſaith he had no notice, this is a 
confeliion per inent dedire thathe had not paid it, and iſſue being ta 
ken upon a collateral matter, and found fo2 the Plaintiff, judge. 
1 be given fo2 him; wherefo2e the judgement wo od 
0 Sade 


r 


ELIZABETH, in Banco Reginæ. 321 


Read & Morpeth verſus Erington, Trin. 33. Eliz. rot. 3 


ſectione firmæ, and Declares of a Leaſe made * Anthony Mitford, (10) 
E 20 January, 11 Eliz. Of Co hundzed Acres of Land, One hun: 
dyeb Acres or Meadow, and one hund2ed and fifty Acres de paſture 
im pent- ſland, Habendum from the Feaſt of St. Mich. Jaft pait to2 
twenty years ; upon not giulty pleaded, the Jury find a ſpeci⸗ 
al verdict, which was thus in luvſtunce; that Anthony Mitford was 
ſciſed in Fee of the Manno; of Porc-lſland in the County of Nor- 
chumberland, Of which the Tenements in which, ec. were parcel; 
and of other Lands called Crawleys in Pont-iſland, parcel alſo, 
tenement in quibus, &c. and of another parcel of Land called 1ſland- 
Green in Pone-)fland, parcel of the Tenements in which ec. and 
being ſo ſeiſed, 8 Eliz.conveyeth the anno? of ponr-Ifland tothe uſe 
of himſelf fo like, remainder to Jaſper his eldeſt (on, and the 
Heirs males of his body, remainder to the right Heirs of Anthoay; | 
aud the Lands called Crawleys tg the uſe of the ſaid Jaſper and * 
Margaret his (Ute ; and of the Heirs males of the body of Jaſper; 
and afterwards to the uſe of the right Heirs of Anthony. And 
the Lands called 1111nd-Green to the uſe of the ſaid Anthony and Julian 
his wife fo2 their lides, remainder ut ſupra. And they further find 
that Jaſper had Illue, Mary his daughter, married to the Defendant ; 
and afterwards died without Jiſue male; and that Jaſper was the 
eldeſt (on, and Meir of Anthony; and thep further find that An. 
thony 11 Eliz. Makes the Leaſe in the Declaration prout, et. 
and that afterwards the Leſſees 24 Marti 11 Eliz. make a Deed of 
Feoffment of theſe Lands to Alexander Heron and gathers in Fee, 
with a Letter of Attozny to enter into them oꝛ ppart 2 5 
and to make livery accoꝛding to the Deed; and t t the Attoznp 
made livery in a Stable of a pouſe, parcel of the Banno? o 
Pont-Ifland, Anthony M. the Lefſo2 being then and there preſent ; and 
that at the time of the Livery the Lands called Crawleys were in 
the poſſeſsion of Anthony, as Tenant at ſjifferance to the ſain 


Margzeet the wife of Jaſper; and that the Lands called Iſland- Green 
were in the hands of divers Farmers and Leſſees, by vertue of 
ſeveral Leaſes to them made befoze the Legſe made 1x El. and 
that Anthony und Julian were dead; and that the (aſp Alexander Heron 
andthe other Feoffees enter a Ken, their Term Eſtate 


Gs : — 
— 8 — SIS _ — — — — — 
. — - > 2 — 1 
3 ———— —̃—— — — — — me * E * 
——— —— — —— — 
SC SEE IRE — — — — — — 8 8 — — 
22 = AMES > IS EY E — — —— oe —»„— Bs * ” 
2 * = ö 1 5 n 2 = A x 2 4 
- — — n — 2 TTP a Pr 8 — * — — 9 _ — — 
—e— — = > 4 — art. IT — AZ — Sz, — 3 — = — ñ — — — 
by * hy — — — : i 5x =. E n 3 * — * 
- DI u — — — 2 — 7 = 2 — nm St = — 2 - i. bw _ = = — ca — = 
eee edt _ — — 22 Rc pin. E - EL SIRE — — — - — — 
— * * 5 = 2 = = - = <= — : IE” —————ů no — — — 
—— II — — - i 2 = — ” — 
—— — EEE - — —— — - = 8 


— 


and Intereſt to the Leſſees of the tiff, ut fi ſuper totam materiam 
lc. Nota, the Jury found that Crawleye tontained Acres, and 
Hand. Green Dne hundꝛed and Twenty. And upon is Dec Hop 
dit theſe matters were moved. I. Jf the Remainder Itmite 

ta the right Heirs of Anthony Mio} Crawleys, in which he bad 
ne patticiiar Eſtate, be in him as His ancient. xevertion , 9 
veſteth in his right Deir as 4 remainder by pyx . fo2 if it 
were a purchaſe in the Heir, it was not chargeable with the Leaſe 
of Anthony Mitford. And all the Court reſolved clearly; that. the 
uſe limited to the right Peirs of Anthony is the ancient uſe in 
him, and was never out o pum, and is in him as a reverfin to 
grant o2 charge, and from him Gall deſcend to his Heir, and 16 
as if it had nor been mentioned, and the limitation to his right 
fn, + Brom e e 
Leſſoꝛ being upon the Land, was t Feoffement fo? the Leto 


— 
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Tas it was ſaid) cannot be difſeiſed, he being upon the Land 


and no Freehold can be deveſted out of him, but he being in 
poſſeſsion guards the Land, that no Feoffment can be made. 
Curia contra, that it is a good Feoffment, and ſhall inure by way 
of Feoffment, foꝛ the 3 Leſlee being upon the Land, the 
Law ſhall Judge him in poſſelsion that hath the right to it, and 
the Leſſee hath the ſole right to the poſſeſston, and livery ought 
always to be given of the poſleſsion; e theretoꝛe he that hath the 
oſſelsion ſhalt make the Livery;and therefore if the Leſſoꝛ makes 
Livery, the Lefſee being upon the Land and contradicting it, this 
is void, foy it cannot inure upon the poſſelsion, noꝛ give it, when 
the Lefſee is there and keeps it, and the Law ſhall adjudge it only 
fn him; and when he cannot give oꝛ meddle with the poſſeſsio 
he cannot make Livery. And e converſo, when the Leſſee hath poſſel- 
on, he may make Livery, and the y2zeſence of the Leſſoz which 
hath nothing to do there cannot dffturb it, but immediately by 
his being there, this is as an entry by him, and a reveſting of 
the Freehold in him; ſo is Perkins, f. anD 20 Eliz. Dy. 360. And Poptam 
laid, that if it cannot inureas a Feoffment , and thoughit cannot 
deveſt the Freehold, no2 be a diſſeiſin to the Leſſoꝛ, yet clearly it 
1s a foꝛteituꝛe, becauſe the Leſſee had taken upon him to make a 
Feoffment , and give a Fee-ſimple, and ſo it is an * 
ment of his Term; as ik the Lefſee of the Queen makes a 
Feoffment, no Freehold paſſed, fo2 he cannot deveſt the Free: 
hold out of the Queen, yet it is a fozfeiture. And fo2 theſe catt- 
ſes the Court did clearly reſolve fo2 that part fo2 the Defendant; 
but fo2 Crawleys,Vecauſe it was found to be in the hands of Anthony 
M. as Leſſee to Margaret, it was held that nothing paſſed, and ſo 
fo2 Hland-Green, that was found to be in the hands of ſeveral Far: 
mers, nothing paſſed, no2 was it any fozfeiture. 3. Coke Attoꝛ- 
ney moved, that the Plaintiff had declared of a Leaſemade 10 Jan. 
IT Eliz, Hab. from Mich. befo2e ; and it So by the ſpecial ver- 
dict it did not commence from Mich. befoze, fo2 it was the joynture 
of Margaret that was Tenant fo2 life, and died afterwards, ſo, fo2 
that it was a Leaſe only from the time of her death, and ſo the 
laintiff had fatledinhis Declaration. But the Court reſolved 
at the Declaration was good as to that point; fo2 it being by 
ndenture (as ft was found) it is good between the parties, and 
Margaret being dead it ſhall be ſaid to begin accoꝛding to the time 
limited in the Indenture; and he cannot declare in any other 
Manner ; but it it had been without Deed, perad venture it ſhould 
be otherwiſe, 4. It was moved. that fo iſland-Green the verdict is 
fo2 the Defendant, fo? it is found it was in the hands of Farmo2s 
and Leſſees, by vertue of Leaſes made befaze this Leale; and it 
was not kound that their Leaſes are ended, and then it ſhall be 
intended that they yet continue, and thenthe Defendant cannot 
of Sep of the ejectment of the Plaintiff. But the Court con- 
cefved this not to be material, it being not found that the De⸗ 
fendant claimed under the Lefſees; and the PPlaintiff having en- 
tred, and the Defendant entring upon him, this is an ejectment 


ok thePlaintiff, foꝛ which the Plaintiff ſhall puniſh him; And it 
was relolved that fo: the Mannoꝛ of Ponr-1fland, Judgement ſhall 


be fo2 the Defendant, and fo2 Crawleys and 1ſland-Green, Juldge⸗ 
ment ſhall be entred foz the Plaintiff. 


Downs 
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Downs verſus Hopkins. 


T was found by ſpectal verdic, that the Land was ancient 
Copy hold Land demiſable fo2 one o2 two lives, and that this 
Land was granted by Copy to J. D. the husband of the Platntil, 
Habegdum to him t02 lite, and to the Plaintiff durante viduitate ſua ; 
and the queſtion was ik this were warranted by the Cuſtome, 
fo? the wifes Eſtate, fo2 it is no abſolute but a limited Eſtate; 
But all the Juſtices did hold without any argument that it was 
00d ;-fo2 when the Tuſtome warranted the greater Eſtate fo2 
ife tobe made, it doth warrant the leſſer Eſtate, ſpectallyhere, 
becauſe this is alſo an Eſtate foz lite, but limited and as it were 
coffbitional ; then it was moved, that the ite was named only 
in the Habendum, and it was held good, fo2 it is common in copies, 
and (6 adjudged. 4 Co: 23. BOY EE 


Hoptonand his wife verſus Johns. 


Rror to reverſe a Common Recovery had againit the Ulife 
E and her koꝛmer husband, in which they were Tenants, and 
vouched the common vouchee; and the Erroꝛ aſsigned was, that 
the Feme was an Jnfants and appeared in perſon, and not by 
guardian; aud loſt, and ſa ts as a recovery by default; although 


(12) 


they appeared and pleaded, fo2 that Judgement was given | 


default ; and Common Recovery is but a Common Aﬀarance, 
and not a Recovery by Title, which peradventure ſhould be good; 
and an Jnfant cannot make an Aſſurance ; and therefoze it was 
erroneous, and fo2 this cauſe the Judgement was reverſed. 


Charter verſus Ereind, Hill. 35. rot. 502. 
Dot upon à Judgement in Rediſseffin; Erro2 asi; 
E gar he 


| faintift han entred pendenre brere, and in ds A8 
he is to be reſtoꝛed to the Land. But it was rutey thar cannot 
dany thing in this Action, 


aſsign this fo2 Erroꝛ, ka he cannot plea 
eſpecially itbeing a biene It attudir 9280 edp 


he have cauſe , and here atntiff is not to rec 7 
o to be reſeized. TUherefoze the Judgement was affirmed. Fo 


Milborne verſus Daſhburhe. 


Tae, The Cal? was, A reverſion upon a Leaſe ww life 
ts granted fo2 life, cum poſt morcem of the Tei ſe 5 115 


enant 
. acciderit, the queſtion was, ik this ſhall refer to the ente⸗ 
; c in 


ment of the future time, as to the Effate; oz to habe the 

poſſeſston; and it was ruled it ſhall not refer to the — —.— 

men - the Eftate, but to the having the Land in poſſeſstont. 
« Dyer 376. "55 2020 Wane 


- 


Tt2 p 


— 
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— — 


Biſhop verſus Grant, Hill. 35. ant. 36. Eliz. rot. wy, 


(15) Fine of a Judgement in an aſsiſe of a Rent ſeck in kent, where 


(16 


the Plaintiff made his Title, that the Rent was granted t 
be "aid — at the Four Feaſts, viz. Chriltmas, Annunclation St. Þo 
Baptiſt, and Michaelmas, and at another place out of the Land, and 
ſheweth that the Rent was Arrear fo2 four years at the Annffncta: 
tion laſt paſt,fo2 which the Plaintifk in craſtino prædict feſti purificationis 
deatæ Mariæ, demanded the ſaid arrerages. I. Error that the 
Rent was demanded upon the Land; and not at the place where 
it was payable. Sed non allocatur, fo: it is well demanded upon the 
Land, and it is not like to a Rent reſerved upon a Leaſe with a 
clauſe of re- entry. 2. Erro2, that it was demanded akter che 
Feaſt, Sed non allocatur. 3. That no Feaſt of the purification 18 
mentioned befoee, ſo it appeareth not that the demand was after 
the Rent was due, 92 befo2e.. Foſter moved that this word (purifi- 
cation) ſhall be void, and furplulage, and then prædictum feſtum 
thall referr tothe Feaſt laſtmentioned. Gawdy; although the woꝛd 
(purification) be void, yet predict feſtum cannot referr to the laf 
Feaft, fo2 there are divers Feaſts mentioned, ſa it cannot be 
referred to any one certain, but the woꝛd (purification ) can be 
no moꝛe void, then the woꝛd ( prædict ) ſhali be void, and the other 


to ffand (omment. 86. and foꝛ this caule the Judgement was re⸗ 


verſed; but if it had been, & poſtea iter che ſatd Feaſt of the purifi- 
cation, #c. it had been good to2 ail after the woꝛd poſtea ſhall be 


vold; and fo? this caule the Judgement was reveried. 


Pipe &c. verſus Dominam Reginam, Trin. 35. rot. 868. 


7 — by Pipe as Son and Heir, and Executoꝛ ot Sir R. pipe, the, 
Biſhop,and the Jncumbent,againft the Queen, upon a Judge: 
ment in a Quare Impedit by the Queen againſt Sir R. Pipe as Ja- 
tron, the Biſhop, and Bagſhaw the Incumbent, to pꝛelent to the 
Church of B. in the County of Derby, to which ſhe made Title to 

tbylaple,qnd recovered.Erro2 aſſigned, toꝛ thatthe Patron 


Pei | 
die 2 2 breve, and yet Judgement was given againſt him. 


And this was held by the Court to be a nianifeft Erroꝛ; foꝛ al- 


though the death of the Patron ſhall not abate the Wait, as 9h. 
$3018, yet whenJudgement is given agatnſt him, it maketh all 


rroneous, and ſhall cauſe the Judgement to be reverſed in all, 
fo2 it cannot be reverſed by parcels. Nota, This Erro2 was con: 
felſed by the Queens Attoꝛney: and note here, all the other were 


ſummoned and ſevered, except Pipe; and this was held good fo2 
ag ſumm 


nons and ſeverance ſhall be ina Quare Impedit, ſo 11a Tit 
of, Erro2 upon it. But then it was moved that this zit ot 
Erro was not well brought by the Plaintiffas Heir and Execu- 
together; but the Court as to that held it good enough; as a 

it of ye ve may be bzought againſtone as Heir and Erecuto? 
ther. But then it was moved that he had no cauſe to bꝛing 
Ut of Erro2 as Heir, oꝛ as Executo?, foꝛ he cannot have it as 
Peir, fo2 the Inheritance is not touched, fo2 the Queen only 
claimed by laps, ſo affirmeth the Inheritance, and as Executoz 
cannot wing an Action, foꝛ he hath no damage, fo2 the Teftato2 
had pꝛeſented, and the Incumbent was in the Church; 1 — 
[4 


— 


— —— 


EL IZ AB E T E, in Banco Reginæ. 


325 


eee eee eee * "Fa _ 
7 Teſtato2 had not p2elented, peradventure it had been other⸗ 


mile: and here all the lols ts to the incumbent, and he cannot re⸗ 


the judgement, fo? he is ſevered; but the Court held the 
ant ok Erro bid well iye, foꝛ it is to maintain the Incumbent 


in the Church; and the 4ncumbent although he be ſevered, yet | 
all ofneceſsity have judgement to be reſtozed,to2 the judgement. 


Gallfrely to be reveried, And Tri. 36 Eliz. the judgement was 


but it was not ſaid at whole ſtitr, viz. as Petr o2 Execu- 


D | 
100. pit was ſaid the Jncumbent may well enter, fo2 by the 
reverſal there is no recoꝛd of the recovery agataſt him. 


Buckly verſus Williamſon. Hill. 36: rot. 246. 18 


Rror of a judgement in Debt upon an Obligation; the Erroꝛ al 
ſigned was, that the teſte of the CUzit was 15 Septem. 32 Eliz. 
returnable Octob. Michaelis, and the money was due at Mich. 32 Eliz. 
and ſo after the teſte, and befo2e the return of the Tat, and this 
appeared by the condition, which was entred in hæc verba; and fo2 
1118 cauſe, although the = ement was after Uerdic, ſo that it 
there had been no dꝛiginal it had been good, yet it being 115 91 


hefoze cauſe of Action, the.judgement was reverked, and it ts n 


aided by the Statute of 18 Eliz 


. — 


Termino Paſchæ, 36 Eliz. in Scaccariod. 
Allens Cafe; eq. 6 angie 
$5 EFT? iS „ SE 


771718 s 
» + }ags * 
dd. 


A Sdrefacias was ſueDinthe Queens name againſt Allen,why ere- 
cution ſhould not be againſt him fo2 a debt that came to the 


Queen by Attainder of ). S. the Oefend pleads that the Queen 
hath granted over this Oebt,and all actions anddewaindsfo2it'to 
Vork; and upon this it was demurred, if the luit could be in the 
Queens name, after it is granted aver (Nota, in truth there were 
ſpecial wozds in the Patent, that he might ſue toxttinthe Quer 

name, but this was not pleaded ; and the Court held clearly, that 
if it had been pleaded, the ſuit might be inthe Queens name,fog 
the Queen had this liberty to grant to ſue in hername) but ii as 
the caſe is pleaded, he might ſue in the Queens name, the Toutt 
doubted and two pꝛeſidents were cited, the one paz o. Elz. rot. 19 f. 
where Green to whom a debt was due, was attainted of Felony, 
and the Queen granted over the debt, and all actions and demands 
f02 it, and a ſcire facias was ſued tntheQueens name, the other pꝛe⸗ 
{Ment was Hill. 32. Eliz. rot. 216. Mabb was indebted by Bond to J. S. 
andthe debt came to the Queen by Attainder, and che granted 
It and all Actions fo2 it to Bowes, and not withſtanding the dit, koꝛ 
t was in the Queens name; but the Court laid, they will lee the 
preſidents, & adjournatuu. | ne 


Neormation ko? converting Two thouland timber Trees into 
Coals to make Jron; and demänded 3800 l. the Defendant 
picads that the ſame JIlatntiff had another inkoꝛmation againſt 


him fo2 the came cauſe, æ demanded the ſame lum, and demanded. 


Judgement 


(17) 


(1) 


(2) 


Termino Paſehæ, Triceſsimo ſexto 


(3) 


(4) 


Judgement whither he ſhall anſwer to the laſt, pending the firſt. 
And altham argued, he was not to anſuer ; fo2 when a Declara- 
tion is made, and the certainty appeareth there ſhall be no other 
ſite to the ſame catrſe,- fo2 the double veration to the Deken⸗ 
pant. 14. Ed. 3. brief 318. 22 H. 6. 52. 14 Af. 6. 29. Aſſ. 40. 39 H. 6. 12. 
& 28. 40 Ed. 3. 35- 39 H. 6. 14. and there is no difference between 
the Caſe of the Queen, (as it was objecked) and of a common 

tt, fo2 the Queen thall not have two ſuits fo2 the ſame cauſe, 
19 Ed. 3. brief 470 & 33 Ed. 3 brief 916. & Q. Impedit 58. and tif it ſhould 
be ſuffered,the party ſhall be twice charged, and have no remedy, 
fo2 an Audna querela[teth not againſf the Queen. 18 Ed. 3. 2. 45 Ed.z. 
brief 547. Coke Attorney contra; fo it is but in the nature of a Crel⸗ 
paſs; 5 H. 7. 15. no Plea in Treſpaſs, that another is depending; 
and the Queen hath a pꝛerogative above a common perion: and 
he offered to withdzaw the firſt ſuit, but the Defendant would not 
afſentto plead to the lecond; And the Barons would adviſe , but 
they ſatd it was not peremptoꝛp, but a reſpond' ouſter. | 


Agard verſus Candiſh. 


- FNfortnation upon the Statute of 8 Ed. 4.2. fo2 giving licences; 


upon not guiltp it was found fo2 the Queen. And it was mo- 
ved by Tanfield, that the Action lieth not in this Court; foz the Sta- 
tute appoints it tobe ſued in certain particular Courts theretn 
mentioned, and there is no wozd of the Exchequer : Arkinſon 
contra, the Statute is in the affirmative and not in the negative 
that it fhall not be ſued elſewhere. Stradlings caſe in the Com- 
mentartes :f. And to this the Barons agreed, to2 this is a ſuperioꝛ 
Court, though not named, and ſo ſuit maybe here, foꝛ there are 
no reſtrictive woꝛds in the Statute, and this Court hath power 
to Hold yen in any thing concerning the Queen, tf not reſtrain 
ed. Et ad journaturi * 4- x | 


Hitchcock & uxor verſus Skinner & Lacy, Sheriffs of London, 


2 —— eſcape of Lyſter, who was taken in Execution, 
La declared that whereas the Plaintiff as Erecuto2 of one 
Bevill bzought an Action of Debt againſt Lyſter, and recovered and 
had Execution, the Defendants ſufferedh:m to go at large, and 
counted in this Action, in the deber & detinet, the Defendants plead- 
ed mil debent, and found fo2 the Plaintiffs, And it was moved 
in. arreſt of Judgement, that the Action was not well bzought in 

e debet & detinet, f02 as the firſt action was onely in the derin-r, fo 
this Action — upon the Reco2d ought to be, and to puxſue 
it, 10 H. 7. 5. b. 11 H. 6. 17. 9 H. 6. 11. 20 H. 6. 4. 5. & 6. where an 
Executoꝛ baings Debt fo2 arrearages of account found befoꝛe 


Auditors d by Himſelf; ſo in ati Caſes where an Erecuto? 
ſueth fo2 anything due to the Teſtatoꝛ, oꝛ by reaſon of any ſuch 
thing; as if an Executoꝛ recover damages in Treſpaſs, de bonis 


ceſtatoris aſportatis, and recovers, and then bzings Debt fo2 the 
Damages, it muſt be in the detinet, and in Scroggs caſe, againſt the 
Lady Greſſam, 27 Elz. C. B. whtn ſhe was Execiitoꝛ to her husband, 
and ſold Lands by vertue of an Ac of 1 rliament, to pay her 
husbands Debts, it was adjudged the ſhall be charged only in 
detinet; and if a recovery ſhould be in this adion in the debet & deriner, 
it ſhall not be to the uſe of their Teſtatoz, but of themſelves, 


Periam 


— ers atoms, das 


—— 
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peram ; this Action is grounded upon a cor: done to themſelves, 
and is not grounded meeriy upon the Recozd ; and is not like the 


caſes put ot Oebt upon arrearages of account, 82 upon a Recove- 


ry, but is meerly collateral, fo2 the core done by the Sheriffs 
in ſuffering the party. to eſtape, yet when it is recovered it ſhall 
be aſſets in their hands, and the Acton in the debet & detinet ts well 


bjought. Ewens & Clerke, contra, fo2 the ground of the Action is the 


recovery as Executoꝛs, and the corcis due to them in that right; 
and therefoze the Action is to be bꝛought in the detiner onl 
was afterwards adjudged accoꝛdingiy. h 25 and it 


< 


T D i 


. 
— 
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Ilermino Trinitatis, 
Triceſsimo ſexto E LIZ ABE TH, 


in Banco Reginæ. 


Humble verſus Glover, Hill. 36. rot. 420. 


Nee bt upon a Leale fo2 years, made by Tho. Play to the 
VDekendant, and declares upon an Aſsignment ofthe 

| Dz 18 reverſion by Indenture of Bargain and Sale en: 
„rolled; the Defendant pleads that after the grant 

2 of the Keverſion, and befoze any Rent arrear, he 


7 
＋ 
77 


T@D aſsigned over his Terme to Scormead, and doth not 
name his Chꝛiſtian name, but a blank was left fo2 it; and upon 
this :Plea it was demurred. I. Point, if the Leflee. ſhall be 
charged with the Rent after the Alsignment ok his Term, andre: 
ſolvedhe chould not. v. z. Co. 23. b. fo there is no pꝛivity between 
the Bargainee and Leflee, but by reaſon ot the Pivity of Eſtate, 
which bein gone, the Leſſee is not chargeable; 


; ut between the 
Lefſo2 and Leſſee he ſhall not diſcharge himſelf, by aſsfgning over 
his Term, f02 the palvity is by reaſon of the cantrac and reſer- 
vation, rather then by the occupation of the Land; which by his 
own Ac he ſhall not diſcharge; but in this Caſe the pꝛivity is de- 
«Point, it was moved that the Plea is not good, fo2 a 
ne not naming his Chꝛiſtian name is void, fo2 it is un. 
certain to whom the grant is, except the grant be to one which 
by reaſonof his dignity o2 office, it is known there is no other of 
the ſame name, as to popham chief Juſtice, o2 Glanvile Serjeant , 
and yet in that Caſe it muſt be averred that there be no moze of 
that name; and if an Obligation oꝛ grant is made to one, and his 
Chꝛiſtian name is miſtaken, the grant is void; fo a grant made 
b — a fortiori, where there is no Chꝛiſtian name; and of 
that opinion was all the Court, except Fenner, and that the Plain- 
tiff ſhall have Judgement to recover; but no Judgement was 
given, becauſe the lea was diſcontinued, 


Brooke verſus Clarke. Paſch. 36.rot. 397. 


Ap fo2 woꝛds fo2 that whereas Clarenceaux King of Arms 
had a Patent of his office; æ that he might grant Commiſſion 
to any to be his Deputy, to viſit in things concerning his Dffice ; 
and he by his Commiſston did appoint the Plaintiff to be his 
Deputy in the Counties of Devon and Somerſet, and the Plaintiff 
by vertue thereof did ſit and inqutre of matters concerning the 
Dffice,the Defendant præmiſſorum non ignarus ſaid of the Plaintiff, 
He came and fat by force of a forged Commiſſion, and he is a Scrivener and no 
Herald; the Defendant pleaded not gutlty; and it was _— 1 
gain 


>. 


— 


— 


— — 
— 
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rarnlt han. And t was now moved in arreſt of Judgement. I. Chat 

the wo2DS would not maintain an Action. 2. It ſome ot the woꝛds 

were actionable, vet others ot them were not, and damages were 

entirely given. Ca the firſt, the Court conceived that the Action 

leth; £02 they touch him in his pꝛokelsion, and are very flander- 

ous, that he lat by vertue ofa tozged Commilston: And where⸗ 

as it was objected, that peradventure he did not know it, it is ex- 

pielly averred by thoſe wozds, bræmiſſor' non ignatus; but tf thoſe 

1020s had not been in the Declaration, it had been otherwiſe, 

f021t might be, that he lat by virtue ofa tozged Tommiſston,any 

knew it not, and then it touched him not in his credit. And the 
20s, He is a Scrivener, and no Herald, touch him in his pꝛokeſsion, 

and by it he getteth his living, and therefoze it is realon, that foꝛ 

them he might being his Action. And as to the ſecond, all the 

Juſtices held, that Judgememt ſhall be given fo2 the Platintiff;foz 

it ſhall be intended that damages were given fo2 the woꝛds, which 

were actionable. But Popham ſatd, that it an action he bꝛought 

ko: wozds ſpoken at one time, and to2 other woꝛds ſpoken at an. 

other time; and fo2 the woꝛds ſpoken at one time an Action lieth, 

but not fo2 the woꝛds ſpoken at the other time, and damages are 

intirely aſſeſſed, no Judgement ſhall be given; to2 the Action is 

bꝛought fo2 all the woꝛds, and damages koꝛ all: And fo it was held 

in the Loꝛd Admirals caſe,18 Eliz. and afterwards Judgement was 


givenaccodingly. 


— 
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Chapman verſus T humblethorp, Hill. 36 Eliz. rot. 113. 


1 koꝛ bꝛeaking his Cloſe, Et quædam averia ibidem exiſtent (3 
J cepit & aſportavit. The Dekendant pleads, that the Cattle were 
his own goods, and that J. S took them by wꝛong, and put them 
in the Plaintiffs cloſe by his aſſent; fo2 which, he finding them 
there, did take them, ct. as it was lawful, #c. And upon this 
— demurred, Pudzey argued fo2 the Plaintiff, that the 
efendant could not enter into the PlatntiffsCloſe to fetch them 
out, except they were put there by the Plafntiffs Tort; and this 
Plea doth amount to a Seneral⸗iſſue, fo2 he cannot Traverſe the 
p!operty of the goods. But the Court held it a good Plea; fo2 
the Plaintiff by his Declaration doth not aver the p2operty of 
the goods to be in him, but ſaith onely quædam averia: And when the 
Dekendants Beaſts are taken from him by wꝛong, and are not 
out of his poſſeſston by his own Delivery, he may juſtifie the 
taking of them in any place he finds them; and it was adjudged 
fo2 the Plaintiff. N 1 7700375 


— 


Haſelop verſus Chaplin. Cujus principium antea. 
Mich. 33. & 34 Eliz. B. R. Placito 37. 


T was now moved again, and divers pꝛeſidents were ſhewn (4) 
2 of the Common Bench „that always ſince the Statute, 
damages and coſts had been gtven to the Avowant tn Avowaes 


ko; Amercements in Leets, and to periots, and other caſes not 
| | Au mentioned 


W-:- 4 


2 


Iermino Trinitatis Triceſs. quinto 


— — 8 


— u— 


( 


EN 


(6) 


entioned in the Statute. And the Juſtices conceived, that 
their courſe being ſo ſince the Statute, the Law ſhall be con: 
frued to be ſo; aud ſo inclined in their opimon: But then jt 
was moved, that the Replevin was D- averiis taken, and the 
taking was onely of a Pozſe, and fo ill. And of that opfmon 
was the Court, that the Court had made the Tait taiſe; and 
fo2 this cauſe the Judgement was reverſed, 


Dickins verſus Marſhal: Paſc. 33. Eliz. rot. 403. 


12 Cale upon ſpecial verdict was. J. T. deviſed all his Landg 


and Goods after his Oebts and Legacies patd to R. Toby 
and Mary his childꝛen, equally to be divided between them. The 
queſtions were, firſf, Whether an eſtate ot Inheritance, oꝛ onely 
a Freehold paſſed by thole wozds 2 Secondly, It they were 
oyntenants 02 Tenants in common? And after Argument, the 
'C6Uurt reſolved, I. That an Effate fo? life onely paſſed; fo2 al. 
though the deviſe of the Lands and Goods are coupled together, 
and it be a Deviſe fo2 ever of the Goods; yet fo2the Land, there 
beingno woꝛds to pafs the Inheritance, onely an Eſtate fo2 life 
paety. And although tt was objected, that the De vile of the 
and is, after his Debts and Legacies paid; lo this is limited 
after he hath made an end of diſpoſing any thing; and it was to 
his childꝛen, of which his heir is one; ſo that he intended to give 
as much to one, as to the other, and that he doth not limit amy 
eſtate over to any other, yet the Court held, that onely an Eſtate 
fo2 life did pale. Pophamfatd, it may be Doubted if any Land did 
pats, in cale he had a termfo2 years in Lands, and ſo the Deviſe 
of Land may be ſupplyed, and that onely the term ſhall paſs, 
Second ork They all conceived it was a Joynt-eſfate,and that 
they ſhall not takeby parts in common fo2 he doth not appoint a 
diviſton to be made. But Fenner ſaid, that in 2 Eliz. between Hide 
and Southcot it was adjudged, that a Devile of Land to two equal⸗ 
8 this was a Tenancy fn common. But here it is ta 
o equally to be divided, and it is not certain that a Diviſion 
ſhall be made. V ide 3 Co. 3 9. b. 


Barry verſus Stanton. 


5 Cale upon ſpecial Aerdict was. A Leaſe was made fo2 
1 - years upon condition he ſhall not Deviſe the Land, oꝛ Aſsign 
over his term, and by his Will he deviſed it. Gawdy, fenner, and 
Clench, held clearly, that the Condition was bꝛoken; — by this 
Deviſe the term is diſpoſed by his gift, which is an Alienation, 
and is as ſtrong as any other Alienation. But popham delivered 


. 


110 opinion. 


Kent verſus Sponder. 


Sire facias tu Have execution of Land, and damages recovered 


in an Ejectione firme ; the Defendant pleaded an Entry into the 


Land after the Judgement and befoꝛe the Scire facias; and becauſe 
he did not anſwer to the damages, the Plea was ruled fi alt : 


- 
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dheretoꝛe it was adjudged, that the Plaintiff ſhall have Exe⸗ 
cution of the Land, and damages. 5 wy 


Patridge verſus Mayler. by 


Rror · upon a Judgement in an Action upon the Statute, 1& 2 (6; 
p. & Mar. fo2 taking a Diftreſs in one County, and inchaſing 

and impounding it in another Countp, and the Vevire facias award- 

ed onely of the place where the Fan was ; and this was an 

ed koꝛ Erro2 ; and koꝛ this cauſe the Judgement was reverlend 


Harvy verſus Wrot. 


Rror upon a Judgement in Dower. Erroꝛ aſsfgned was, thar (7) 
Fe Tenant was an Inkant, and the Judgement was by default. 
V. 5. Edw. 3. 70. 17. Edw. 3. 47. 17 Edw. 2.Saver Default 80: where ati In- 
fant ſhall be compelled to ſave his Default, And it was moved 7 
here, that in as much as ina Wat of Dower the paroll ſhall not 
Demur foꝛ his nonage, that the Infant ſhall be compelled to ſave 
his Default : And lo it was cited to be adjudged in Cories caſe, 
34 Elz. Sed adjournatur. | reg: 


Berry verſus Taunton. Hill. 36 Eliz. rot. 376. 


TY! Caſe upon ſpectal Qerdic was. A Leaſe was made toGiles (8). 
Taunton fO2 eighth years, upon condition, That if he, his Ex⸗ 
ecutoꝛs o2 Alſignees do demiſe the Lands fo2 moze then from year 
to year, that then the Leaſe ſhall ceaſe and be void, G. I. goth 
deviſe it to his ſon, and dieth, the ſon enters by the aſſent of the 
Exetutoꝛ; the queſtion was, it the condition be bꝛoken, fo2 the de⸗ 
viſe is not pꝛoperly a Demiſe. But all the Juſtices held it a 
breach; fo2 a Condition fhall not be taken ſo ſtrialy, that it ſhall 
be accoꝛding to the pꝛeciſe woꝛds; and it the meaning be b2zoken, 
it is a beach of the Condition; and none will deny but a grant 
of all his Eſtate had been a bꝛeach, ſo it is here of d deviſe? And 
it was ſo adjudged. 1 
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Lee verſus Norris, Paſc. 36. Eliz. rot. 41. 
ectione firmæ: The Plaintif declared of a Leaſe by I Ss. The (9)? 
FSemmant ſatd, that long time befoze the Leale fd Cie 
ment, that the Queen was ſetſed of the Lands; and let it to B. 
to? pears, who let it to the Defendant fo2 two years; upon whom 
J. S the Leſſoꝛ of the Plaintiff entred, and expulſed him, and let 
itto the Plaintiff: And upon this it was demurred, becauſe the 
Plea amounts to Non-guilty, Gawdy; the lea is good: but if 
it had been in the caſe of a common perſon, it had not been good; 
without ſaying, He ouſted the Leſſee, and diſſeiſed the Leſſor; blit dere 
there can be no Difſeiſin to the Queen;wherefozehe ſaith enough, 
chat he put out the Leſſee; f02 otherwiſe it is not god, 10 Edw. 4. 6. 
koꝛ otherwiſe his Entry may 32 lawful;but when he ſatth, 
| he 
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(10) 


(II) 


(12) 


be expulſed him, this intendeth an unlawkal Entry, and confeſceth 
in him ſuch apoſſeſsion, that he may make a good Leaſe agatuit 
any but him that hath right. Fenner agreed; and by this Entry 
he hath gained ſuch a Poſſeſston, that the Leſſee of the Queen 
may bꝛing an Bjectione firmz, although the Queen be not put out 
of the Freehold ; which Pophamagreed, 


Nevill erſus Seagrave, Trin. 33: Eliz. got. 323. 


R evin. The Defendant avows fo2 Damage-feaſant, the 

Aaintiff replieth, that the day after the Oiſtrels taken, he 
tendered ſufficient amends, ſcil. Six pence, which the Oefendant 
refuſed; upon which the Þlatntiff demurred, becaule the Tender 
was not befoze the impounding. Gawdy ; the Tender is good, al- 
though the Cattle be impounded; and it the party that diſtrained 
refuleth it, the owner may take them out of pound, And it is 
clear, if the Tender were bekoze re he might take 
them out, Quod fuic conceſſum- {{Jhereupon the Court gabe dap 
to the Detendant to ſhew cauſe ye contrary, otherwile Judge- 
ment ſhall be given fo? the Plaintiff: But-Tankeldat the Bar ſai 
it was adjudged in Sit Henry Cromwels caſe in the Common Bench, 
that tender after impounding, cometh too late. v. 5 Co. 76 


Dr. Andrews verſus W ood. 


Ebt upon an Obligation. The Condition was to perfozm 
Covenants in an Jndenture of Leaſe, whereof one was to 


pay the Rent at the day; the each aſsigiied was fo2 not pay: 
ment of the Rent. which it was demurred, becauſe no de- 
mand of the Rent alledged; but the Court did over-rule it, 


becauſe it was an expꝛeſs Covenant, and by the Recovery the 
Obligation is determined, Sed Adjournatur. n 


Lambert verſus Auſtin, Trin. 35 Eliz. rot. 185. 


2 The Defendant avowed upon the Statute of 32 H.. 
as Executo? ; fo2 that the Lady Southwell was ſeiſed in Fee of 
the Mannoꝛ of Weſton, and 3 Eliz. granted a Rent of five pound 
per annum to Richard Adamſon fO2 his lie, iſſuing out of the Yannoz, 
who made the Defendant his Exetutoꝛ, and died 28 Eliz. And fo? 
ten pears arrearages between 17 & 28 Eliz. he avowed. The 
Plaintiff replyed, that after the Grant, ſcil. 12 Eliz the Lady 
Southwell made a Feoftment of this Manno to Copley; who 13 Eliz. 
let the Land to Brocket fo2 twenty one years, which occupied it foꝛ 
the term, which expired 34 Eliz. and afterwards Copley let it to 
the Plainriff foꝛ thꝛee years; upon whom the Diftreſs was taken, 
— — this it was demurted. The queſtton reſts onely, if fo2 
the Rent incurred during the teri, if by the Statute he map 
diftrain fo? it after the term expired, upon him in the reverſion; 
fo2 the Statute is, that he thall diffrafn upon the poſſeſsion of the 
Tenant in Demeſh, which was chargeable with the Rent, o2 any 
claiming under him, Gawdy and Fenner, the Tenant of the * — 
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old is oneiy to be charged, io; an alſiſe onely lieth againſt him, 
and he is tyre party thab is tu atturn; and the Leſſee toz years is 
onely chargeable to2 his Cattle being upon the Land, as a 
ſtrauger hail be tn that cate; and the intent ot che Statute was 
onely to give remedy againſt him who was chargeable in the life 
of tie Teſtatoꝛ. And Fenner ſald, if Leſſee fo lite grants a Rent⸗ 
charge, and then makes a Leale fo2 years, anddieth, debt lieth 


0 this Rent againſt the Executoꝛs of the Tenant toz life, and 


ot againſt the Tenant koꝛ years, toꝛ he is not the party charge: 
able "and in this caſe, if no Seiſin was had, there is no remedy : 
Fo? Tenant fo2 years.cannot give Seiſin, anda Releaſe of this 
Rent mut be to the Tenant to? life, and not to the Tenant foz 
years. Clench and Popham, contra : That the Tenant fo2 years, is 
onely chargeable iu debt yo nm incurred during the years, 
and not the Tenant of the Freehold, and both are chargeable, 
one with an Aſsiſe,and the other with a Diſtrels during the eſtate, 


Then it is to be conſidered in this caſe, who is chargeable by the 


intent of the Statute: It Tenant Perauter vie grant a Rent and 
celty u que vie. dieth, the Ozantee of the Kent dieth, the Execu⸗ 
toꝛs ofthe Gꝛantee have no remedy. by the Statute ; fo2 the Sta- 
tute giving the Diſtreſs intends the party that properly and uſu⸗ 
ally is to be diſtrained, which is the Termer, 

thoſe that come in pꝛivity under him; but ſo is not he tn the Re- 
verſion? And therekoꝛe in this caſe the Executoꝛs cannot diſtrain, 
but anely have an Action of Debt, and the Statute. giveth the 
Diſtreſs upon the Tenant in Demeſn, which is chargeable im- 
mediately, and. not on him in the Reverfion, except his Cattle 
come upon the Land by eſcape, Fenner : Jf Tenant in, Tail grant 
a Rent: charge, and then makes a Leaſe fo2 years acco2ding to the 
Statute, and dieth, the iſſue ſhall hold it diſcharged, and 

br on thall not diſfrain during the term. Quid Gawdy conceſtit,8& 

journatur. IN h 


| Folcot verſus Ridge. 


I fo2 ſuing fo2 Tithe ay upon fifteen acres of Land, 
ten acres of Meadow, and ſeven acres of Paſture, and ſurmi⸗ 


leth, that he and all thoſe, gt. time out of mind, ec. had uſed. to 
| all Tithes of Pan cut 
there, ec. and iſſue upon it; the Jury find the p2eſcription, but 


pay four pence yearly in ſatisfaction of all C 


that part of the Land was never moved, but ſhew not what part 
in certo, The queſtion was, tf this verdict be certain enough, and 


fo2 whom it was found, and it was adjudged fo2 the Plaintiff; 00 
u, | 


both parties are agreed, that all the Land had been M 
the finding contrary to it is void e the Uerdict is certain enough. 


Anneſly verſus Stokes. 


Rror Upon a Audgement in Debt; fo? that in the Wait he was 
named son and Heir apparent, and inthe Declaration, Son and Heir 
generally; and fo2 this variance the Judgement was reverſed, yet 
it was laid, that Apparent was Surpluſage, Sed non allocatur. 


Tamino 


ermer in poſſelsion, and 
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Frederick verſus Frederick. 


— The Caſe was upon ſpecial Merdia. A. levies a Fine 
(I) to J. s. which by Judenture is Declared to be, to the uſe of B. 
fo2 life, and after to the ule of the Childꝛen of C. procreatis: C. at 
the time of the limitation had two ſons, and betoze the death of 
B. had iſſue two daughters ; the queſtion was, if the daughters 
ould take: After argument at the Bar, it was reſolved by the 
Court ( except Owen ) that the daughters ſhould not take, Ander- 
ſon firſt ſhewed his opinion, that the poſtnatæ ſhall not take; but 
onely the Childzen that were in Eſſe at the time of the limitation; 
fo2 they ſhall-not take as Joyntenants, noꝛ as Tenants in Com- 
mon, noz by way of Remainder; and therefoze not at all as 
Joyntenants they cannot take; foz they were not in being at the 
time of the limitation of the Remainder, noz as Tenants in 
Common oꝛ by Remainder, no moꝛe then they could take by an 
eſtate executed by other conveyances: And tiſes are not allow⸗ 
able, but as they are conſonant to the Rules in Law and Reaſon; 
and it is plain here, that no pꝛeſent oꝛ future uſes are limited to 
thoſe that ſhould be afterwards bom, and no matter can be col- 
lected out of the parties intent to help them. Walmſley accoꝛded; 
this Rule is to be obſerved in Uſes, in every Cale there is ta 
be Donor and Donee, who ſhall take as well in limitation of an 
Uſe, as of an Eſtate. executed: And although the Common 
Law knows nothing of Uſes, yet now by the. Statute an 
Ce is an Citate ; and to take ſuch an Eſtate, there onght 
to be a Donee. As if a gift be made to the Father, Et primo. 
genito filio, if He Hath no ſon then, the ſon bom afterwards fhail 
not take, and the Uſe ought to be obſerved, as it is appoint- 
ed; and when it is limited in Poſſelsion, it muſt take in 
Poſſeſsion, and in futuro, and in expectancy, when it is ſo limit⸗ 
ed; but there muſt be a Donee to take at ſuch time as it is 
limited. And where it was objected, That the intent and mean. 
ing of the Uſes is to be obſerved, it is true, if they be not 
fond and idle; as in Tlills, which are greatly favoured, fo? the 
weakneſs of them that make them. And it is againſt the Rules 
of Law and Reaſon, and of Ales, that one who is not in Eſſe 
ſhould take by an Uſe limited in poſſeſson: And therefoze the 
ſons in Eſſe ſhall onely take in this caſe, and not the daughters 
bom after. And in the Earl of Bedfords Caſe it was ruled by 
the advice of the Juſtices in the Court of Wards, that where 
he made a conveyance to the uſe of himſelf fo2 years, the Ke. 
mainder to his eldeſt ſon in Tall, the Remainder to the Heirs 
of the Earl, although his meaning was (as it appeareth by the 
wo2dS) that his Hetr ſhould take as a purchaſer ; yet it was 
ruled acco2ding to the Rules of Law, and not accozding 
to his meaning. falioer, That he ſhould take it as a Fee 
executed in himſelf. And it ſeemeth , That if a limutacig 
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e to the right Peirs of J. s. and he hath ifluea Daughter and 
eth, his Feme enſeint with a Son, who ts afterwards bozn, 
yet the Daughter ſhall retain it, fo2 the was in the Eſtate exe⸗ 
cuted, Beaumond agreed in omnibus: Owen contra, F02 the intent 
here appeareth , That all the Childzen ſhall have it; foz procrea- 
ts referreth to thoſe that were bozn, as to thoſe that ſhall be bozn, 
and an ule is a matter of Conſcience. But it was adjudged by 
theother Juſtices againſt the Daughters, . 


The Lord St. John verſus Talbot. 

Orfeiture of Marriage, and counts that the Father of the De- (2) 

fendant held of him by Kntghts-ſervice and died, the De- 
fendant his Heir being within age; whereupon the Plaintiff 
tendered him a marriage, and he refuſedand married himſelf ell⸗ 
where, and at his full age intruded; the double value or his mar: 
riage not being ſatisfied; the Defendant acknowledging the 
tenure and martage, traverſeth the Tender: And it was there- 
upon demurred, and ruled, that the Tender is chiefly traverſable 
in this Cale; but the Court held, that in a Valore maritagii, the 
Tender is not traverſable , fo2 the Lo2d ſhall have it without 
Tender. anderſon and Walmſly held, that if the Heir marry him⸗ 
ſelf befoze Tender, the Lo2d ſhall have onely Valorem maritagii, and 
not the Fozfeiture; fo2 the Tender afterwards, when he is mar: 
ried, is in vain, fozhe cannot except of it, and it ſhall not gain to 
the L02d the double value, 


Gurney & Somes Cale. 


bt foꝛ Thirty five pound foꝛ their Fees, as Sheriffs of Lon- (3) 
don, f02 executing a Capias ad ſatistaciendum directed to them, 
and demanded by koꝛce of the Statute of 29 Eliz. cap. 4. twelve 
pence in the pound fo? the firſt One hundꝛed pound, and ſir pence : 
in the pound koꝛ the reſidue : And it was thereupon demurred; 
firſt, becauſe there is not any Acton given by the Statute : Se- 
condly, becauſe they ought to have but ſir pence in the pound, 
where the ſum exceeds fifty — and not to take twelve pence 
inthe pound koꝛ the firft one hundꝛed pound, and ſix pence koꝛ the 
relidue; and ſo the Court held upon the firſt Argument in both 
Points, Sed quære, quia adj ournatur. 


F errer verſus Johnſon. 


cron Upon the Caſe, fo? diſfurbing him of an Office, the (4) 
Plaintiff made a ſpectal title to it, and a ſpecial Gerdi 
was found, wherein a title vartant in part from that which was 
alledged, was found. And after divers arguments it was held 
er curam, That notwithſtanding the Uartance , thePlaintif 
ould have Judgement: Foꝛ Walmſly ſaid, that the Title in this 
ation was ſuperfluous , and the Uariance found was not ma: 
terial, And it was held per curiam, That if one grant an „ 
0 
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of Bailiff oꝛ Steward, oz the like , with the pꝛolits thereof, 
without rendzing an account, he cannot diſcharge the Szantee, 
but he ſhall continue to have the p2ofits of rhe Difice; but 
otherwiſe it is, ik no Fee 02 192ofits had been granted fo2 the 
ererciſing thereof. And Walmſly held, that one may grant an 
ce, Habendum after the death of ] S fog it varieth from the 


Dffi Y 0 
Cale ok Land, #c, andthe Plaintiff had Judgement. | 
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Ro. Black well Zerſus Eyre, Hill. 36. Eliz. rot. 404. 


dam actione eject firmæ of the Leaſe of Blackwell rhe 
Plaintiff, JunRus fuit inter Anth. Buxton querent &R. 
Senior, Geo. Ne:dham. & Hen. Bradly Defendants, 
ad quem exitum triandum, the ſaid Anth Buxton han 
ſuedout a Venire facias, the Defendant in conſide- 
ration that the ſaid Anch. Buxton and R. Blackwell the 
Plaintiff, ad triandum exitum prædict' parcarent infor- 
dare their title, Sed darent tenuem & parvam evidentiam ſuper triationem 
exitus verſus præfat R. Senior, Geo. Needham, & Hen. Bradly, aſſumed to 
pay to the Plaintifl Two hundꝛed and ſeventy pound, ſcil. Twelve 
pound at the Feaſt of St. Michael next enſuing, and twenty four 
pound at every other Feaſt of St. Michael, until the Two hilndzed 
and ſeventy pound were paid; and ik default of payment ſhould 
be made ofany of the ſatd ſeveral ſums by the ſpaceot one moneth, 
then he would pay fo2 every moneth after ſuch default twenty ſhil- 
lings Nomine pznz,and alledged in facto, Quod exitus prædict triatus 
ſuit; and that the ſaid A. B. and the Plaintiftſpared to info2ce their 
title, and gave but ſmall evidence Super triationem exitus prœdict 
againſt the laid R. S. G. N. and H. B. fic quod juratores jurati ad trian- 
dum exit prædict dixere, that the ſaid R. S. G. N. & H. B. were not 
guilty, and alledges in facto, that the Oekendant did not pay the 
laid twelve pound at the Feaſt of Michaelmas — and that 
thirty four moneths are paſſed ſince the ſaid Feaſt, after the laid 
Feaſt, till the tenth of June, 35 Eliz. And that the Defendant had 
not paid the ſaid twelve pound at the ſaid Feaft of St. Michael, 
32Eliz, no? within one moneth after, no2 the thirty four pound 
toxfeited Nomine pænæ, and fo2 the not payment, #c. he bought his 
Aion; the Illue Non Aſſumpſir, the Jury find a ſpecial Uerditt, 
that inthe laid firſt Action of Ejectione firmz,there were two Iſſues 
10vned, ſc. R. S. pleaded not guilty, and G. N. and H. B. pleaded a 
Surrender of the Term, and Iſſue upon them, Et ſi ſuper totam 
materiam, &c. The queſtion was, if this Clerdict be fo2 the Plain⸗ 
tiff 02 the Defendant. And it was moved, that the word Exitus 
was a general wo2d, and might be referred to both the Jſſues; 
and ſo is gaod Reddendo ſinguſa ſingulis, and relied upon 28 Edw. 2. 97. 
4r Edw. 3. Brief. 4 H. 6. 11. But it was anſwered, that although 
Exitus be general, and may be n to divers Iſſues, yet it be. 
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ing coupled with quidam, this reſtrained it to one, and junctus fuit i8 
in the üngular number, and ſheweth it cannot be intended; but 
if one iſtũe cannot be intended to refer to moze iſſues, and the 
Plaintiff afterwards ſheweth that exicus prædict triatus ſuit; and that 
the Juro2s laid, that they thzee were not gutlty, ſheweth his in⸗ 
tent to be, that but one iſſue was joyned ; and the Cerdict findeth 
the contrary to it; and ſo he hath failed of his conſideration, 
But the Court held, Chat the wo2ds quidam exitus being general, 
Hall refer to both; and in this it may be intended, that they meant 
both; and in that it is afterwards ſaud, that the Jury found them 
not guilty, this is but nugation; and he needed not to have ſpoke 
of the Uervic, and ſo is not material; and of that opinion was 

the whole Court, & adjour. And at another day it was moved a⸗ 
gain, Popham nd Gawdy being abſent, And Clench and Fenner held 
their fozmer opinion; and then another matter was moved, that 
it was not ſhewn how long the payment of the twenty ſhillings 
ſhould continue; foꝛ it is not fatd, quoſque the Jlaintift ſhall ve 
ſatisfied: But they held it not material, fo2 it ſhall be intended 
till they be ſattsfieo; andthey gave Judgement fo2 the Plaintiff, 
and lald he might have a Tait of Erroꝛ if he would, 


Button verſus Wightman. 


Eier firmæ. fo? Lands in Marrow, upon a Leaſe by the Low 
L North ; upon ſpectal QGerdid the caſe was, 38 H. 8. TheDean and 
Canons of Chniſt-Church in Oxon were incorporated by the name of the Dean 
and Chapter of the Cathedral Church of Chriſt Oxon ex Fundation: Regi 
H. 8. and 1 Bdw. 6. they make a Feoftment to Edward Loꝛd North, 
by the name ofthe Dean and Chapter of the Cathedral Church of Chriſt in 
Academia Oxon' ex Fundatione Regis H. 8. And afterwards 12 Eliz. they 
make a Leaſe of the Land foꝛ years, by the true name of their 
1 N to the Defendant ; and the Jury find further, that 
the City of Oxon and the Univerſity of Oxon, Sunt unum & idem in 
circuitu, but the Liberties of the Univerſity extend further then 
the limits of the City. The gueſtion was, if this addition in A- 
cademia be {ich a Miſnoſmer as ſhall make the Feoffment void. Fen- 
ner, this Miſnoſmer 1s à material variance, foꝛ the place ofthe name 
ofa Coppozation is material; fo2 a Coꝛpoꝛation cannot be with- 
Ott a name, and Oxon, & Academia Oxon, are Diverſe, Quz in uno ca- 
dere non poſſunt, alt ough both contan the ſame thing: As a Ozant 
toan Abbot, anda [the perlons of the Covent, 02 to a Wajo?, 
and all the peſons ot the Cozpozation, is not gosd. 13 Edw. 4. 
22 Edw.4. F02 it is not by the name of their Coꝛpoꝛation, and it ts 
no addition to name one of the Univerſity of Oxon; and that they 
are both of the ſame content, is not material. Popham,Clench and 
Gawdy, contra: Cle all agree there muſt be a local place of a Co 
poꝛation; and ſoit is here, though not ſo pꝛeciſe, and the recital 
of the local place by another name is good; and it is not necel⸗ 
ſary to recite the place by the very Letter of the place. 44 Edw. 3. 
16. A Recovery was had againſt the Prior of the Hoſpital of Sr. Johns 
of Jeruſalem, ànd in a Scire facias {Pon it,. the woꝛd Hoſpital was omit- 
ted, vet held good. L. 5 Edw. 4. 20. The caſeof the Abbot of York,&c. 
and Oxon, und the Univerſity of Oꝛon, are by intendment both one, 
and fo are in common knowledge. 28 H. 6. 8. the caſe of prior, &c. 
And if a Coꝛpoꝛation be made ofa Town, and then it is m_ a 
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City; and they grant Land bythe name of a City, it is good. And 
by Popham,an Univerſity is as much a iocal place as a own, and 
there be divers Colledges founded in Acaden ia Oxon, without any 
other place; which dory pꝛove it is a locat place, and is all one 
with the City. And there ts a great diverſity in the name at a 
Copporation, between the name befoze the plate, and after ofthe 
place; f02 that which is pꝛecedent vefore the place ought to be 
p2eciſely obſerved; but in the name of the place, it is ſutficient if 
it be hewn by circumſtances : And therefoze Oxonand the Univer- 
ſity of Oxon being both one in common knowledge, and ſpeech, and 
well known, a grant ſhall not be avolded by this Miſnoſmer; and 
Judgement was given fo2 the Plaintiff, and the Defendant im⸗ 
mediately bꝛought a Tat of Exroꝛ. | 44 


Jordan verſus Cleabourne, Paſc. 35 Eliz. rot. 144- 


Iectione firmæ. ot the third part of a Cloſe called Gate-houſe Cloſe, ( 3 
E and after Uerdict to2 the Plaintiff it was alledged in Arreſt 
of Judgement, that an Ejectione firmæ lieth not ofa CIbſe, although 
à name be given to it, foꝛ it is in nature of a Præcipe of Land, which: 
ought to be of a certain number ot Acres. Popham and Gawdy, it is 
but a perſonal action,and a treſpaſs in its nature; and although 
an Habere fac* poſſeſſionem lieth upon it, yet a name being given to 
the Cloſe, the Sheriff may well take Cogniſance of it; and in 
22 Eliz. it was (0 adjuDged. Clench & Fenner, contra, fo ulli the ꝛe⸗ 
ſents are, that it ſhall be demanded by a certain number ot acres; 
& adjourn, And in the ſame Term inter Palmer & Humphry, which is 
entred Trin. 35 Eliz. rot. 8 15. un Ejectione firmæ was of à garden caſled 
Minchins Harden, of a Meadow called Dale Meadow, and of apeece 
of Land called Minchins peece; and being found fo2 the ÞPlaintiff, it 
was moved fn Arreſt of Judgement,that an Ejectione firmæ lieth not 
ofa peece of Land without ſhewing the number of acres, vide - 
5. H. 7.9.45 Edw. 3. Brief 588. 11 H. 4.43. unnd adjudged, that the E- 
jectione fi æ was well bꝛotight, but upon a Tit of Erro2 bꝛouaht. 
the Judgement fo2 this caule was reverſed, Nota, paſc. 38 Elz. Rot- 
453.inter penn & Merevill. Ejectione firmæ de una Virgata terræ. Ad judged 
in the Exchequer Chamber, that it lieth not. . 


Ireland's Caſe. 


En upon a Judgement in a Replevin in the Common Bench; (4) 
the Occlaration was in Eaſter Term, the Defendant impari-. 
ed and afterwards pleads, and nothing done moze in Michaclmas 
Term, and in Hillary Term the Plaintiff replieth, and they were 
at iſſue; and after evidence, and befoze Uervic, the Plaintiff 
was nonſuit, but the Jury gave a Uerdict koꝛ the damages; and 
nom the Plaintiff alsigneth this foz Erroz, that it was a Diſ- 
continuance, And the Court heldit tobe a manifeſt fault, and the 
Plaintiff might alsign it, though it was fo2 his advantage. And 
it was held, that although a Uerdict was given koꝛ the damages, 
pet it is but in the nature of an Inqueſt of Office; and therefo2e 
19a Diſcontinuance not helped by the Statute of 32 H. 8.02 18 
was 3 iontinuance after Uerdict found, and the Judgement 
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(5) 


(6) 


(7) 


i 


Long verſus Michell. 


Rror of a Judgement in the Common Bench;and the Erroz af. 
E ſigned was, That the Judgement was given upon a Uerdic 
by Niſi prius and there is no Beco2 of the poſtea, no2 the Wat of 
Habeas corpora C£rtifieD,no2in the cuſtody at the cuſtes brevium, which 
is the office fo2 this purpoſe: And upon a WIztt of diminution it 
was certified accodingly. But it was alledged, that in as much 
as in the Plea-Roll the Reco2d maketh mention, that the Aer. 
dict was gtven and certified, and Judgement given upon it; it is 
well enough, fo2 this is the pzincipal Reco, But the Court held 
that every Dfficerhath his ſeveral charge, and their courſe is ta 
be obſerved, And in the Common Bench the courſe is, that 
theÞPlea-Roll ſhall be marranted by the Recoꝛd ofthe poſtea,which 
is always to remain with the Cuſtos brevium ; and when it 1s not 
warranted by it, it is erroneous. But in this Court the Piea⸗ 
Koll is the f Kecond, and the Poſtea is ᷑ntted in it, and Judge: 
ment given upon it; and if the poltea be certified, and 18 after: 

s loſt, it is nut much material: Therefoze fo2 this cauſe 
they held it Erroz. Sed adjournatur. 


Griffith eue Williams, Hill. 36 Eliz rot. 610. 


"Rror upon a Judgement in Wales in Ejedione firmæ. I. Exxoꝝ, That 

—the wo2ds vi & armis are not in the Declaration. 2. Erroz, the 
ſuit there was by Plaint, whereas it ought to be by oꝛiginal. Wil. 
liams Serjeant ; none of ryefe are Erroꝛs: Fo? as to the firſt, it 
may be one way 02 other, 7 H.6.4. 17 Edw. 3. 1. and it is atter Uer: 
Dict, and is but matter of fo2m, and cited a prefident, Trio. 33 Eliz. 
inter Lawſel & Sprivg, that this is helped after AGerdict. And as to 
the ſecond Erroz, the Statute of 26 8. 8. appoints, that fo2 Lands 
in Wales the Action hall be by o2iginal, is to be intended in real 
Actions, in which Lands are demanded, but this Action is in the 
perſonalty. nd the Court held, that Judgement was to be af: 

ed. Sed adjournatyr. | 


Laurence Tanfield verſus Rogers & Watſon, Paſc. 36 Eliz, rot. 


R fo2 taking of Cattle at Clanſield in Com Oxonꝰ: Rogers n 
IX vows in higawn right, and W. as Batliff of Chapman, and his 
wife made Cogniſance fo? Damages-feaſant dus in their Free: 
bold. The Plaintiff faid, that long time befoze the taking, tc. 
J. Edmunds was ſeiſen of the Manno of Clavfield in Fee, and gave 
it ta Thomas his fan, and Ages hig wife in tail, that Thomas Died, 
having iftue by the aid.3gnes tua daughters, and died; Agnes ent 
ters, & by Indenture 25 Elz let ta J. Fox, the Scite of the Mannoꝛ, 


and all the Demefn Lands of the ſaid Mannoꝛ, and all other 


Lands with it enjoyed by the fatd Fox; Ac etiam totym illud Manerium 
de Clanfield-ac omnia terras & Tenementa eidem Manerio ſpectant. Habendum 
the ſaid Scite and Demeſns, and aifa the ſaid Mannoꝛ and Þ2e- 
miſſes to the ſaid J. Fox fo2 twenty one years, from the day of the 
date of the Jndenture,vielding and paying fo2 the (aid Scite and 
Demeſns and Pꝛemiſles therewith letten, thꝛee pound fir ſhil- 
lings eight pence ; and pielding and paying fo2 the ſaid anne? 


. 


— 
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and Pꝛemilſes therewich letten nine pound ten ſhillings, and con- 
veye the eſtate of J. Fox. to himlelt, and that he put in his Cattle, 
and averred, that the Land where the taking was, was at the 
time of the Leate parcel of the Demeſns ot the Pannoꝛ, and 

re in the poſſeſsion of the laid J. Fox, and that the ſaid Scite 
and Demeins had been Uluaily let fo2 twenty years betoze, and 

at the Rent was the ancient Bent, that they were not then in 
Leale, and that the Leaſe was not without impeachment of waſte; 
and that Agnes is Dead, and the two daughters were the heirg. ot the 
body ok Agnes, in whote right the Avowey was, The Defendant 
demanded Oyer of the Indenture, which was entred ut ſupra, and 


pleads, that the Mannoꝛ was not let fo2 the greater part of twen 


ty pears befoze the Leale made; and upon this the Plaintifk de⸗ 
murs : And the queſtion was, tf this were a good Leaſe fo2 the 
Scite and Oemeſns which had been uſually let, and voidable fo2 
the reſioue, 02 being both joyned in one Leaſe, 18 voidable in all. 
and it was moved, though it ve by one Jndenture, yet the woꝛds 
being ſeveral in the Demiſe, and the Habendum and ſeveral Reſet⸗ 
vations; this is not a joynt, but ſeveral Leaſe. And one Leaſe foꝛ 
the Scite and the Demeſns, and another fo2 the reſidue of the 
Mannoꝛ, 14 Eliz. Dyer 308. Winters Caſe, hut admitting it be a 
jopnt Leaſe, yet when one Rent is relerved fo2 the Scite and 
Demeſns which had been uſually letten, and another Rent fo2 
the Mannoz; ſo the Rents are ſeveral and diſtina, and ſono pze- 
judice to the Iſſue Intatl, and no danger of appoꝛtionment. But 
of the other part it was urged, that this is an entire Leaſe, fo: 
hen ſhefirſf lets Scite and Demelns, and after lets the entire 
Yannoz, it is as if ſhe had let the Mannoꝛ entirely, and the Rent 
reſerved' as iſſuing out of the whole Mannoꝛ. And at the end ot 
the Term it was moved again, and all the Juſtices reſolved 
there are ſeveral Reſervations, and ſothe Leaſe is good fo2 the 
Scite and Demeſns ; and it ſeemeth, that theſe ſeveral Reſerva- 
tions, and the ſeveral wo2ds in the Habendum make it as ſeveral 
Leaſes; but they ſaid it was not much material, whether it be 
ſeveral Leaſes, in regard there are ſeveral Reſervations; and it 
was adjudged fo2 the Plaintiff, > 


Cherburne verſus Rye. 
"cb upon à Leaſe fo2 years of a Houſe and Land: The Pe 


fendant pleads, that the Leſſoꝛ had entred upon part ot᷑ the 


Land let, and that he had pulled down part of the Boule, and ſo 
had ſuſpended his Rent: The Platntiff depth a the De⸗ 
kendant had re-entred into the Land, and into that part of the 
Land where the Houſe ſtood: And hereupon it was offered to de⸗ 
mur; Bromly moved, if the Rent were not revived by the re en 
into the Land where the Houle ſtood; Popham and Gawdy concetv 
the Rent is not revived; fo2 when the le was let it is part of 
e tauſe fo2 which the Rent was reſerved; and when the 2 
rey ns he L.nd ere the Houle den ec een d 
| e Do oo t e 
Bent. Fencer and Clench doubteu. Et adjournatue, — 
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Peter Palmer verſus Boyer. 


| Ction foꝛ wo2Ds, that he being a Cotinſeller at Law,and Stew⸗ 

(9) Aa to J. S of his Yannozs, the Defendant ſatd of him, He 
is a paltry Lawyer, and hath as much Law asa Jack-an-ape. CIpon not Qtitt-' 
ty pleaded, it was found againſt him, and damages twenty pound. 
Indit was moved, that the Action lleth not; fo? it is nor lald he 
had no more Law then a Jack-an-ape. But it was adjudged fo; the 
1 fo2 the woꝛds are ſcandalous, and touch him in his pꝛo⸗ 

on, l | 


Baxter verſus Shade. 


Ction foꝛ theſe woꝛds. Thou art a forſworn Jack in the Court. Baron of 
FA b. chou haſt ſworn me out of twenty ſhillings Rent, and haſt me ön thy ſide: 


Wſudged that the action lay, and the Plaintiſt recovered, 


01 4 Ball verſus Roane. 


="Y" 5 

#1} 

335:3 
. +& 


s & 
— 


x 
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Ction f02 theſe. woꝛdg. There was never a purſe cut within twenty mites 
A Wellingborough, but thou hadſt thy part in it; and avers,that ſuch 
a purſe was cut, æc. and he had no part in it. And it was moved, 
that an action lieth not; koꝛ it is not ſaid he had a part of it as a 
partaker in the Felony, foꝛ he may have a part in it in the loſe, 
and ſo it is no ſlander: But it was adjudged fo2 the Plaintiſt; 
foꝛ the woꝛds ſhall be taken to be 1poken in the woꝛſt ſence, in dif- 
grace and repꝛoach of the Plaintiff. Nota Serjeant Yelverton 
cited a caſe, Paſch. 32 Eliz. Sir Edward Haſtings bꝛuught an Action fo? 
theſe woꝛds, You have procured a perjured man to ſeek my blood; and 
ruled, that an Action did not ite. But Fender ſaid the cate was 
not adjudged, but ended by his Arbitrement. Vide Mich. 35 & 36 
Eliz, Antea B. R:Placito 11. | 


May verſus Middleton, Trin. 35 Eliz. rot. 


7 Ebt upon an Obligation of eighty pound. The Defendant 
pleads, that the ]ſaintiff pending the Bill bzought againſt 
him a-Plaint in London, and: there by cuſtom had attached fozty 
pound of a debt due to the Defendant in the hands of J. S. fn ſa- 
tisfaction of foꝛty pound due upon this Bond, and demanded 
Judgment of the Bill, and pꝛaved it might abate. And to this 
the Plaintiff did.demur, fo2 this amounts but to an acceptance 
of part Pendente billa, which goeth in Bar, and not in Abatement. 
And it was argued by Godfry fo. the Plaintiff, and Altham fo2 the 
Dekendant: And all the Court (except »opham) concefved, that 
it is a lea in Bar, and nat in abatement of the Bill, fo2 the 
Plaintiff fo2 this part 18 to be barred foꝛ ever; and this receipt 
of parcel 1s a lawful act; but ik the Demandant enters pend⸗ 
ing the TUrit, this ſhall abate the Wait, fo2 his entry may be 
unlawful. And Fenner laid, tt hath been fo adjudged in the Com: 
mon Bench. Vide the Book of Entries, fol. 159. a pꝛeſident a * 


» 
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iy; and they adjudged it ſo, againſt the opinion of Popham, be: 
y 10 * c Stance by his own ac doth kalſiſie s own Tt. But 
it was laid, a Recovery is by Actin Law, which may help the cale; 
otherwiſe of a bare acceptance. e 


Brent verſus Ingram. 


Ction fu; W02Zs. Foꝑ that the Oetendant ſatd to 7,3. ſon of the 

Plaintiff, in the pꝛeſence of Divers, Thou (Præfat. J. B. innegdo) 
and thy Father (innuendo the Plaintiff) were both per jured, and 1 ( innu- 
endo the Defendant) will prove you both perjured. Upon not guilty 
it was found fo2 the Platntiff, damages twenty pound. Aud it 
was moved in Arreſt of Judgement, that it was not averred that 
j. B. was the ſon of the Plaintiff; but it was held well enough 
fo2 that it was alledged, that the woꝛds were ſpoken to J. B. is 
ſon, And it was adjudged foz the Plainttff, | 


Lacy yerſus Whetſton. 


Sſumpſit. And declared, that whereas there were divers con- 
Atroberües between the Platntiffand Defendant, concernin 
the right of the office of Steward and Clerk of the Court o 
Pleas in Peterboroygh and concerning the right of the Court of 
Pypowders in Peterborough, ann concerning the Dffice of Steward: 
ſhip and Clerk of divers Courts of the Dean and Chapter of 
Peterborough, and Concerning an annuity of fix pound thirteen thit- 


2 


lings and four pence granted by the Dean and Chapter of Peter- 
borough to J. S. And that whereas they ſubmitted themielves to 
J 


2 


oder of Mr. Heron De præmiſſis fiend, the Defendant iu con 
Hon, that the Plaintiff ot his part aſſumed to ſtaud tot 4 

of Pr. Heron, did aſſume to ſtand to, and'perfozm the Award ann 
Onder of Mr. Heron de præmiſſis fiend', and alledges in tacto, that 

Mr. Heron made an Award, that the Defennant N 57 * a 
enjoy the ſaid office of Steward en Ple 5 Id of 

the laid Court of Py powders, without interruption of 15 75 | 
tiff, and that the Plaintiff ſhould enjoy the Stewardſhip of the 

Courts ofthe laid Dean and Chapter of Peterborough, and f 
Court of pypowders without interruption of the Defendant; and 
alſo the ſaid annuity of fix pound thirteen fillings and four 
pence, and that the Plaintiff ſhould make c af all 

| of Plots invarrborongh,anD 97 hy Gar“ of perde ce o 

n Peterboron | ypowders there, to 
Defendant in ſuch manner as he ſhall ad vile; and furt nb 
ed, fo2 that the Defendant had exerciſed the ſaid office of Ste⸗ 
ward ok the Courts of the ſaid Dean and Chapter, without the 
aſſent of the Plaintiff, and fo2 divers other conſiderations, and 
{02 the quieting of all controverſies between them, that . 
next 

a 
2 


pay to the Plaintiff thirty pound within thꝛee Monerhs t 
_ enſuing, and fo2 not payment ofthe 1 pound he bꝛough 
Action. pon Non Aſſumpfit pleadeD,it was ui £02the Pl fk, 
and damages kozty pound, And it was now moved in Arreff of 
Judgement; Firſt, That the Arbitrement is not made accozdfpi 
to the ſubmilsion; fo2 the ſubmilsion was koꝛ the right oft rol 
| oY N ce, 


5 5 


(13) 


(14) 


— — — 


ſice, æc. And the Award is onely, that the Defendant ſhall enj 
the office, and ſpeaksnot of the right of the office. Sed non ale 
tur; fo2 the Award is, that he ſhail enjoy the office, which doth 
imply the right of the office ; and the award is, that the Þlaintif 
chall make an aſſurance of the right of the office, which is ag 
much as the ſubmiſſion requireth. Secondly, it was moved, 
| that the Award ts, fo2 that the Defendant had medled with the 
office of, æc. without aſſent of the Plaintiff; and foz divers other 
conſiderations, and fo2 ending all controverſies, that he ſhall 
pay thirty pound, ct. which is votd; fo? = the arbitratoꝛ g. 
wards this fo2 other conſiderations, with which hs was not to 
meddle, and fo2 the ending of all coutroverſies which is out of 
the ſubmiſsfon; koꝛ he was to meddle onely with the controver⸗ 
fies concerning the offices, æc. and the ſubmiſſion is to his Award 
Super præmiſſis. Sed non allocatur; fo2 other conſiderations being but 
general parlance implies nothing, except expꝛeſs confiderations 
were ſhewn, fo2 otherwiſe none ſhall be intended: But if any 
had been found which were not within the ſubmiſston, this would 
make the Award void fo2 that part, ſo in that it is awarded foz 
the ceaſing of all controverſies between them, æc. it ſhall not be 
intended there were any except concerning the offices, it none be 
ſewn in the Award oꝛ by Averment; and this being ſo in a general 
intendment, is good. And it was adjudged fo? the Þlarntif, 
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Walter Dennis v erſus Wells. Mich. 
34 & 35 Eliz. rot. 147. 


(15) Rror of a Judgement and Execution ſued in the Common 
Bench. Erro2 aſstgned was, fo2 that the ſatd Wells recovered 
| —.— the ſaid Dennis, a debt of four hundꝛed marks, and had 
recution by Fieri facias ; and upon it the Sheriffs returned, that 
he had levied ninety pound, parcel of the debt, and had the 
money in Court; and that Dennis the Defendant had no moze 
Kgods, unde &c. And notwithſtanding Wells ſued a Capias ad ſatisfact 
of the whole four hundꝛed marks, and anExigent upon it: Upon 
which Dennis was outlawed, and to reverſe this Atlary and Exe⸗ 
cution, he bought a Tait of Erro2. And foꝛ this cauſe it was 
held clearly by the Court, that the Execution and Utlary was 
erroneous; fo2 it ought to have made mention of the ninety 
pound which waslevied bekoze: and the Utlary and Execution 
was reverſed; but no Erroꝛ being alsigned oz found in the Judge: 
ment that was affirmed, 44 Edw. 3. 1 2. 4 Hen. 7. 


Callard verſus Callard. 


(16) | Tory firmæ. The Caſe upon ſpecial Uerdic was, that Thomas 
lard being ſeiſed in Fee of certain Land in conſideration of 

a marriage of Euſtace his eldeſt ſon, ſaid theſe woꝛds (being upon 

the Land.) Euſtace ſtand forth, I do here reſerving an Eſtate for my own, and 

my wifes life, give thee theſe my Lands, and Barton to thee and thy heirs. The 
queſtion was, if this was a good Feoffment to Euſtace. (oke At- 


tomey General fo2 the Plaintiff, there are two points oy 
| 5 
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ered. I. Jf this ſhall inure as a Feoffment to the uſe of 7h. and 
his Cirfe £02 their tives, und after to the ue ot Euftace and hig 
Heirs, and if it be an immediate Feoffment, and the relervation 
void. 2. Ik it be not a Feoffment, if the wo2ds ſpoken, being in 
conſideration ot Marriage, 1f the ue ſhall ariſe out of the poſleſſi⸗ 
on ok Thomas, and ſhall execute by the Statute of uſes, although 
it be without Deed. 1. It ſeenieth that it is a good Feoffment, 
and the iſe ſhall ariſe upon it, although the wozds (relervant 
are ſirſt; foꝛ lo the Court is to canſider it, to mitke all ta tand 
together, and in 22 Eliz. between Hare and Barron, it was adjudged 
that where one giveth Land to J. S. reſerving a rent tothe Feojfer 
and his Peirs, Habendum to the Feoffee an his Heits, the refer: 
vation being bekoze the Habendum, pet the Feoffinent being by In⸗ 
venture, it is well enough; fo2the Law Hal mary aff it accoꝛding 
to the intent; ſo here rt ſhall be intended as following, and to 
ſhew the intent ok the parties, and not to make it all doid. 2. Ad: 
mitting that the reſervation is repiighant, and it can be no Feoff⸗ 
ment, yet the — 4 alk riſe and execute by parol, fo? it is out of 
the Stititte ot Entolimente, fo2 this doth not hinder the ili 
vfany uſes, but onely upon Bargaines and — which (hal 
not erecute by Bargain and Sale, but by Indentare encolled; 
all other tiſes are at the Common Law, which ariſe upp 
zonſidexation upon Marriage, #c. But he did agree that at 
hall not arife upon general wozds 02 words ſpoken in futuro, Hit 
in præſenti; as to ſap : 1 ue a8 J f4 ban 
Lam bat npon wozeg ſpoken abviſsdly, and dp teaſon of u 
valuable and great confiveration, and ſpokett in preſenti, 0s Yo 
ere et. which is an immediate gikt. eye RD INen the Reco2d. 


| bfthe Cafe, 12 Eliz Dyer 296.-an9 the woꝛds wert pe 
cation ofa Marriage to be hap, 1 will aſſure after my denth Old Atte to 
myſon, it was ruled na uſe artſeth ; and the reaſoh feemerh}to be, 
that the wozds were ſpoken in fütaro; and therefb2eif one fin 
tohisſon, in conſideration he is hrs ſony J do give thee my Ban- 
192 of D. this is ſufficient to raiſe an uſe; fo? they being mon 
 fpoken with adviſement, and fo2 conſideration, it chall be inteny- 
ed a gift of the Land. Gawdy, J have not ſeen any Book, that 
at the Common Law a uſe ſhall a Burg 


— 


1 


and Sale which is by reaſon of the confideration given t : 


und; and that is the reaſon that a Fee both pars without 
107d Heirs, and in this caſe an nſe ſhall not ariſe, foxif appear 
$ intent was to paſs the Land by way of Feoffttient. 


W 


ay it was moved agarn. And Popham (af they were all re- 

; N my Dy Fot the Plaintiff, (which 

flaimed under Euſtace) And being moved to ſhew the FENG — 
— 


pom commit. 
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(17): 


parol, and he couldſhew the Recoꝛd ot it: Fenner ſaid it was a good 
Feoffment, but would ſay no moꝛe. And it was adjudged fo! the 


Plaintiff. 


Bold verſus Bacon. 


Ction fo2 ſlandering his Title, and Declared that whereag 
William Bacon Byother of the Oefendant had married one 
Iſabel, and died, and afterwards the Plaintiff Married her; and 
whereas the Plaintiff and the ſaid 10 bell, as in her right, were 
ſeiſed of divers Lands as well Freehold as Copphold in Fee; 
and had made a Surrender of the Copyhold to the Plaintiſt and 
his Heirs; and of the Freehold had levied a Fine to the uſe of the 
Plaintiff and his heirs, and that whereas the Plaintiff intended 
and had offered to ſell the ſatd Land 707 pAPente ok his Debts, ec. 
and had offered them to J. Cleyburne in Sale, the Defendant well 
knowing the ſame, and envying che Eſtate ol the Plaintiff, and 
to ſlander his Title to the Pꝛemiſes, (ad theſe woꝛds. She ( Innuen- 
do the Mike of the Plaintiff) was never the lawful Wife of my Brother 
William Bacon, for ſne was married before to one Nicholas Killingtree who is 
yer alive,” which Marriage is fully to be proved, and hath been already as fully 
proved as any other Marriage can be proved, and that by reaſon of theſe 
wozds none would buy the Land, #c. to his damage of Theee 
Pau pound: upon not guilty pleaded, it was tound fo2 the 
Alaintiff, to his Damages Twenty pound. And it was now 
moved in Arreſt of Judgment, that upon the matter the Aion 
ltethnot, fo2 that which is alledged is no ſlander, koꝛ it map be 
that killingtree was married to Her iufra annos nubiles, and they after: 
wards dilagreed, oz that a divozce was had vetween them fo? 
es cauſe; and then although Kill. be alive, yet it might be a Law⸗ 
ul Marriage with William Bacon, and by conſequence with the 
alntiff; and ſo is no dired ſlander. Gawdy and Clench conceived 
e Action lieth; fo2 the Action is bought fo2 ſlandering his Title, 
and not his perſon; and the Law intends it was a good marriage 
with Killing. and no divozce was, except the, contrary be ſhewn; 
and thoſe that heard the wo2ds knew not if adivozce was, Fenner 


contra, this Action lieth not but by reaſon of the NR in the 


Sale; and this appeareth not, fo2 upon a Surrender oz Fine b 
a feme covert, ſhe is examined, and it is good till the Baron dot 


| Defeat it, which hen it 1g not here, and an Action dath not lie 


koꝛ flander, but when it is erpzeſs, and not by argument; and 
here it is by way of Argument, fo2 that K was married to her 
and is alive, and ſo may be collected that ſhe is not the Lawfull 
lite of the Plaintiff ; and the Surrender and Fine not good. 


Popham agreed. I. Becauſe it was ſaid it was but by way of 


argument; and all the wozwds may be true, and yet ſhe may be 
the lawfull Wife of the Plaintiff, fo2 it may be ſhe was p2econ- 
traced to the Plaintiff, and afterwards married to k. and then 
to Bacon, andhe died, and then divoꝛced from Kill. and —— — to 
the Plaintiff; and ſo there may be an evaſion of the concluſſon. 
2. Here is no direct ſpeech, but oblique; and an Action lieth not but 
fo2 words directly ſpoken, and cited Anne Davies caſe 4 Co. f. ſo if 


LS. hath Land by dilcent; and ſells it to J. D. and he offers to ſell 


it to B. and one ſaith to C. in Common diſcourſe, that J. S. is a 
Baſtard, and this cometh to the ears of B. pet J. Þ. ſhall b — 


— 


\ as à Legacy, then the Plaintif and Defendant are 


0 


non, fo? it was not lpoken directly to 7.5. flander the Citle ot 
- — this is no ſlander; but if he had ſald to B. take heed 
how you buy the Land, fo2 J. S. was a Baftard, Action lieth, to2 it 
was directly ſpoken to that purpoſe toflander the Title, Et Adjour- 
natur. | | _—_- 


Buckhurſt verſus Newnton. 


Rohibition f02 ſuing fo2 Tythes of F aggots,of Oake, and Elme, 
P cautele making his Libel fo2 Faggots, which were of Beech 
and Thozne ; the Defendant pꝛaped a conſultation, ita quod he 
ſhould not meddle with the Faggots of Dake and Elme, foꝛ ocher⸗ 
wiſe the party that maketh the Faggots max per cautelam plit iu d 
ſtick of great-Tlood into the Faggots, and ſo pꝛejudice the Pat⸗ 
ſon ofall the Tythes of the reſidue. But the Court ſaid, ik it be 
ſo, the party muft ſhew the ſpectal matter pro conſultatione Habenda, 
that the Oaks and Elme are ſo intermixt, that he cannot do ocher- 
wiſe; and pꝛay a conſultation as ta that which was CThoꝛne and 
Beech. And lo it was done in Molyns and Dawes caſe, where ſuch 
a ſpectal conſultation was grams upon ſuch ſpectal JPlea; but 
agit 1s he can have no conſultation fo2 any part. 


Pannell verſus Fenn, Int. Mich. 35 & 36. Rot. 26. 
vel Hill. 36. rot. 5 6. 


Tx: upon ſpectal verdict; the Caſe was, John Fenn was'poſ- 
ſeiſed of a Leaſe fo2 years, and having Iſſue John and George 
his Sons, and Margaret his Daughter, maketh George and Marg. 
his Executo2s;And deviſeth his Term to his Executoꝛs until ſuch 
time as all his Debts and Legacies be paid, and that they 10 ( 
have levied all charges they ſhall be put unto by any ſuit touching 
his will, 02 by any other means in the due Execution ot his Calli, 
and the reſidue ol his term then unerpirsd, he deviſeth to John 
Son; and to the Þefrs of his body, and afterwards to George ant 
his Heirs, and dieth; the Erecuto2s enter generally in't 

Lands, and Margaret ſells the Term to the Plaintiff, and after: 
wards George ſells it to the Defendant, and John dieth without J 
llle, and they further find that the Debts ate not paid, The que- 
ſtisn was, ik George and Margaret take this Term as a g 


JI; 


Executozs: ſecondly; i the general entry be an Execution 
Legacy; and as to the firſt, the Juſtices reſolved, tf Dent 475 
| ; | enants iu 
Common, and then an Action ok Treſpaſs doth not lie; ke; a. 
though the Dekendant who had the Eſtate of George doth; not; 
plead the Tenancy in Common, but pleads not guilty, v i 8 
appeating to the Court by the verdic, the Action lieth not; tr 
they all reſolved they do not take qs a Legacy, but as Executgis; 
al 


, p - TY | | ö 28 
fo: no moꝛe is given to them by the Tall, then the Law gib 155 
them as Execlitoꝛs, then the deviſe is vold. ad bert AS. 
Executozs, — it being given to them untik Debts and Legacies; 
be e he Law willeth, and when it is given to them un⸗ 
til they be ſatisſied of the charges they are put untg by che of 

this is no moꝛe then the Law giveth, fo2 by Law they are to 2 


lattsfied of all ſuch charges, if the charges do not ariſe by their 


own default. But admitting the deviſe good, yet their general 
3 entry 
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(20) 


(21) 


(22) 


(23) 


"entry doth not execute the Terme in them as a Legacy; faꝛ when 


a particular Intereſt is given, and the reũdue to another, this 
entry ſhall not be anelegion to take it as a Legacy, ercept there 
be an expꝛeſs Declaration of their intent, fo2 otherwiſe they ſhall 
be charged fo2 the reſidue as a devaſtavir, which the Law will not 
infozce; but if the entire Terme be given to the Trecutozs, it 
ſhall be otherwiſe, fo2 there is no miſchief ; and it was adjudged 


fo2 the Plaintiff. 
Stich yerſus Wiledome. 


== fo2 theſe woꝛds, Many an honeſter man hath been hanged, and a 
FX Robbery hath been commirted, and I think be was at it, and I think he is a 


without an erp2eis yt he was (0; Curia contra, they are a 


Nichols verſus Badger. 


A2 fo2 theſe woꝛds, Thy credit hath been called in queſtion, and 
a Jury being to paſs upon it, thou foyſtedſt in a Jury early in the morning, 


and the Lands thou halt are gotten by lewd practices. It was adjudged that 


na Action lay, fo2 the moꝛds are too general. 


Banks verſus Stacy, 


J < * fo eſe wozds, Thou art a forſworne Jack in the Court of A. 
"thou didſt fweare away Twenty ſhillings from B. And avers that the 
of A. was a Court Baron; And the Plaintiff had Judg⸗ 


Ae he was coden. GP zin wha 


"236 Dit Colt verſus Howe, Trin. 36. rot.g97. 
FAO t Defendant by Ind 

bs Cele ode and Aſſt — 

dant, and all at 

d the Dekei 

9 and t 


| alle 
1 


Weeks 


\ 


— . p 


ELu1z ABETH E, in BancoReginæ. 


349 


— 


Weeks Caſe. 


Ction f02 theſe woꝛds, Weeks aſſaulted me, and others to * robbed 
us, but we were too ſtrong for them and 11 ARNE actionable; 
1: if one ſaith that I. S lay in walt to do a N 

an Action lieth although no Felony was dane. 


Berry verſus Greene. 


T7 upon ſpectat verdict, The Caſe was. q Topyholder 
ſarrenders to the uſe of J. S. the Lo2d without reatonable 
cauſe refuſeth to admit him ; the queſtion was, it he might enter 
without apmittance. And the Court held clearip he could not 
enter, unlels there be a ſpectal earn to warrant it; fo2 after 
the ſurrender and beloze Ne apmuttance, be which mak keth c ſur: 
render continueth in poſſeſſion, and not the Lo2d o ceſty a que uſe 

and he ſhall have Tre paſs againſt an 9 1 enters, as if a Copy: 

owe ſurrenders to theuſe of his yet it is rare be al 
abe it during his lite; ſa in the pzincipal caſe, Ceſty a que uſe 

not enter,no2have action betg2e admittance. 


Atterton ad Harward. 


AW upon the Caſe, and declaret that a Capias ad farixfaciendym 
on a Judgment was awarded agatnft the Dekendan 
the Sheriff of Suff. 1 directed hi anten at ta voy tothe 8 


te 6 be _ 


then Sheriff, on thi og l vered NT 
ah Action i, pon this « pe; ire cen, any 0 ugh 


tort he 5 c e e typ teaden, it 


4 alt ugh the Sherf be 
the thought 1 80 mk n Anon of HE Ea 


Cale yet the Vall tha not have it. And ofthat opinto 
the Court, fo2 the Batly was not Lot Sheriff 
Las birt b 2 bis ant a 2 rs not | in jo volncory 


be nocauſe to charge t e Beten all 9 
kchargeable. But they 2 5 fiche the Ba i 11 


able by Law, without an or 4 fete unt 
the Betendant, who Meh mt de Jet . bo nee 


Wa chinſan 
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(27). 


(1) 


Watkinſon verſus Man. 


Pon ſpecial UAerdic the queſtion was, if a Leaſe made by 
U a Pꝛebend is good by the Statute of 32 8.8. fo2 he ts not ſei: 
ed in Jure Eccleſiæ ſed præbend. AnD it was adjudged good, foz a 
Pꝛebend is not excepted, but onely Parſons and Ctcars, and be⸗ 
Caſe,fo2 a honſe Juxta Pauls, it was ſo adjudged, and fo had been 
twice adjudged in his experience. And Fenner fatd, it was ſo ad: 
judged in the Caſe of a Treaſurer ofa Church. 


Termino Michaelis 36 & 37 Eliz. in Communi Banco. 


James Apharry verſus Roger Bodingham, and the 
Petit Jury. 


ho upon the Statute of 23 1.8. foꝛ that the petit Jury at the 

Afſiſes at Hertford, gave a verdict foꝛ Bodingham, and aſſigned 
the Faux ſerement iii this that whereas Ro. Bodingham b2ought Oebt 
againft J. Apharry as Heir to G. his Father, he pleaded Riers per 
diſcent unde debitum prædict ſolvere potuit, c. to which the ſaid Ro. Bo. re- 
plied that he had by diſcent, viz. at suſ. in the ſame County, & Jfſue 
was taken upon it; And evidence was given that certain Lands 
in s. did deſcend to him as Son and Heir to his Father; but he 
ſhewed a deed indented made 27 Eliz. between himſelf of the one 
part, and walwin and others of the other part, by which he covenant: 
ed fo2 natural affection, cc. to ſtand ſetſed of the Land to the uſe 
of himſelf fo2 life, remainder to his firſt Son in Taple: andſo 
to his other Sons, the remainder in Fee to himſelf, in which 
there was a clauſe to give power to make Leaſes, and to revoke 
the uſes ; and the petit Fury notwithſfanding this conveyance 
conceiving it to be fraudulent, and ſo vold by the Statute of 
13 Eliz. did find that he had aſſetts. Nota, the Action bꝛought by 
Bod. was 33 Eliz. long time after the conveyance made by Apharry, 
but it was pꝛoved that the Plaintiff Aphar. had notice of the Dbit- 
— — befoze the making ol the conveyance. Glanvill foꝛ the Oe- 
endant ; notwithftanding this conveyance, the remainder that is 
limited to his right Heirs is his ancient reverſion; and this he 
he by diſcent, and the Ilſue being that he had riens per diſcent, ànd 


e having this reverſion by diſcent, the Iſſue is found againſt 

im, though the conveyance had been bona fide. But to that it 
was anſwered, that the Jfſue was he had nothing by diſcent, unde 
debitum prædict levari poteſt; and although he had this reverſion by 
Diſcent, per it being a reverſion uponan eſtate in Tayle, it is not 
ertendible fo2 this Debt: quod fuit conceſſum per curiam, abſente Ander- 
ſon. It was then moved by the Councel of the Plaintiff,that this 
is no fraudulent conveyance within the Statute of 13 Eliz. (fo2 it 
ts cleare that the Statute of 27 Eliz. dothnot touch it) fo2 a con- 
— — by the Statute of 13 Eliz. muſt be made by the Oelto, 
and not his Heir o2 any other; fo2 the Þeir is not a Debto2in 
reſpect ofhis perſon, but in reſpect of the Land. Walmſly, it ſeemeth 
that it is within the Statute, fo2 the Heir fs a Debtoz, which 
is pꝛoved by the Writ againſf him, which is in the debec and & 
detinet, whereas an Action againſt the Executoꝛs is in the detinet 


onely, and ſo is within the intent of the Statute, but „ 
ur 


— : — 


—— — 
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Try may find it ſpecially it they will, to which Owen und Beaumond 
dub conſent, that the conveyance of the Heir thall be fraudulent 
as a conveyance by the Father, which is the pzincipal Debtoz ; 
and lo they conceived it cleariy, but the grand Jury gave a'gene- 


ral verdict, and affirmed the firſt ver dict. Nota, when'the grand 


Jury was \wo2n, the Juſtices demanded of the Crier what man⸗ 
ner of Dath he gave to them, fo2 the Path ought to be ſpecial, 
But Scor the Pꝛothonotary ſaid it ought to be general to try the 
Ilie in the attaint ; to which the other Clerks agreed. 


Uare impedit, It was reſolved if there be two Parſons of one 
Church, and each of them hath-the entire cure of the Pa⸗ 
rith;and both the Benefices of the value of Eight pound per annum, 
one of them dieth, and the other is pꝛelented, this is a plurality 
within the Statute of 21 H. 8. cap. 13. and is within the intent of 
the Statute, that none ſhall have two livings oꝛ Benefices with 


cure. | 
Jackman werſus Hoddeſdon. 


Reſraſs ; upon not guilty pleaded, the Jury being at the Bat, 


Che queition was, upon the fozfeitureof a Copphold in Lay 
ton Buſſard, by reaſon of a Leaſe fo2 years made by a Copyholder. 
And it was held per curiam,that a Leale foꝛ years of Copyhold Land 
by Indenture oz parol is a fozfeiture, unleſs there be an expꝛeſs 

uſtome to warrant it. And thereupon it was ſhewn on the part 


of the Copyholder, that there were Leaſes made by Indenture, 


27 H. 8. and divers times ſince, ſome Twenty, and ſome Fozty 
years ſince, of Copyhold Land of that Mannoꝛ. But the Court 
held that was not ſufficient, fo2 they areof too late time to pzove 
a pꝛeſcription, which ought to be from time, whereof,#c. And the 

urt held that a wilfull refuſal to pay a Fine is a Foxzfeiture, if 


the Fine demanded by the Lozd be reaſonable, where the Fine is 


itrable at his CAlill, and the Jury is to try whether it be rea. 
ſonable oꝛ not. And the Cuſtome of the Mannoꝛ was here ſhewn 
to be, that the Lozd was to ſeiſe the Land, till Fine was made 
with him fo2 it, which was held a reaſonable Cuſtome. And upon 
evidence it was held, that if a Tenant be amerced and dieth be- 


fmethe Lodhath leviedit, that it is lot, foz it is quaſi actio perſo- 


Vaughan verſus Comitem Bedford, the Biſhop of : 
London and Ganisford. 
unte impedit, fo2 the Church of Liceleron. It was held per curiam, 
upon evidence, that a Cozpozation may be known by. two 


names; and if it hath been fo known from time, ec. a grant made 
byeither of the names is good, | 


Lyne verſus Backhouſe. 


Ctionfo2 theſe woꝛdg, He hath beaten me and taken away my purſe, 
and Twenty ſhillings in Money. Jt was held per curiam, that the 


wo2ds are not actionable (abſence Anderſon) fo2 it may be intended 


be took it as a Treſpaſſoꝛ, fo2 he chargeth him not with Felony. 
| Underhill 


— — — — — 


(2) 


(4) 


(5) 
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(6) 


"4 (7) 


(8) 


(9) 


Underhill verſus Jo.Brooke & Margaret Uxorem. 


TAEbt againſt them as Evecutrir of her foꝛmer husband upon an 
D Obiicration of Two hundꝛed pound. The Octenidiarts bp 
J. G. their Attoꝛney pleade. vz. prædict Johannes & Margareta hy their 
Attozny plead that they were divoꝛced veroꝛe the Crit purchaled, 
and it was thereupon demurred in Law. Firit, becaule it is not 
alle dged that the divoꝛle did continue, foꝛ it may be it is ropealed; 
Sed non allocatur, fO02 it ſhall be intended to continue, it the contrary 
be not ſhewn ; - Secondly, becauſe theyplead as Baron and Heme, 
& prædict Johannes & Margareta, and that utter imparlance; Sed aon 
allocacur, f02 they da not plead & prædict :] ohannes & Margareta uxor ejus, 
foꝛ then it hoid be an Eſtoppel; but they pleadacco2ving to gg 


Deux werſus Jefferies. 


Ebt upon an Obligation; the Defendant pleads that the 
|F Plaintiffoy Jndenture,#c. did Covenant that he-wouldngt 
the Bond betoze Mꝛichaelmas, and thereupon demanded Judge- 
ment, ſi actio, &e. intending that the Action being ſuipended fox 
that time, was gone foꝛ ever, And it was thereupon demurred, 
and argued by Fleming foꝛ the Plaintiff, and by Drew foe the De: 
fendant , and 21 H. 7. 24 4H. 7. 6. were cited. But the Court 
without further argument reſolved fo2 the Plaintiff, fs2 it is one- 
iy.a Covenant, and hall not inure as a releaſe, and it is not to 
be pleaded in Bar, but the party is put to his CUrit of Covenant, 
if he ſued befo2e the time. But if it had been a Covenant that he 
would not ſie it at all, there peradventure it might inure as a 
Releaſe, and to be pleaded in Bar, but not here; fo: it never was 
the intent of the parties to make it a releaſe. And it was ad. 
judged fo2 the Plaintiff. | + 


Bf 2, Pipes Caſe. 


A ou and declareth that whereas the Defendant was ar⸗ 

J reſted faz furety of the Peace, in conſideration the Plain: 
tiff would be bayl fo2 him, he did aſſume, cc. and alledgeth in 
facto that he became Bayl fo2 him, but ſatth not befoze whom; 
and this matter after verdi being alledged in arreſt of Judg⸗ 
ment, it was held to be good cauſe of ſtaying it, by Walmſiy and Bew- 
mond, fo2 the conſideration ought to b pakcitely alledged to be 
b bn en 7 oe eve bar e to have alledged Arp on 

1 gab ENCEED inte » that it might appear h 

bpb to take Baple. Sed adjournatur. pe ie WO 


Samms verſus Foſter. 


A Cionof Troverand converſion, of an Dre-hide ofthe Plan: 


tits in Middleſex, The Defendant pleaded that the City of 
London is an ancient E F. dehnt there is a Cuſtome there, that 
fi aliquis extraneys forinſecus e lihertate e juſdem civitatis bly any thing de 
alio forinſeco a fbertate przdi&', that it ſhauld be 1 7 to the 
DYajo2 and Commonalty of the laid City, and latth 1 — _ 
ain 
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Plaintiff extrancus a liber tate, did buy the ſaid Oxe-hide of another 
Later, whereuponhe leiled it in London tothe ule of the Pajo2 
12 abſque hoc that ye did find it, and convert in Middleſex, And it 
was tyhereupon demurred. Glanvil argued fo2 the Plaintiff, firſt 
that it was not a good o lawtul cuſtom , and in p2oofthereotcited 
tie Caſe,36 H. o. ot Jewels of the Rings (old, and 21 H. 7. 40. 3 Eliz. 
Py. 186. und 246. And the foꝛm of the Int we he ſatd is not good, 
ir, ſi aliquis extraneus e libertate, butt Dot | 
is, and the traverſe is not good, fo2 heought to traverſe every 
County; beſides London ànd not Middleſex only. Anderſon and Beamond 
conceived the fo2m of the pleading to be ill but fo2 the matter of 

e cuſtom it ſelf they doubted. Owen laid the cuſtom was good, 
and had been allowed befoze theſe times, Et adjournatur. 


. Taverner verſus dominum Cromwell. 


eſpaſs: The Caſe upon demurrer was: divers Copyholds 
were granted by one Copy, and ſeveral Habendums any 
ſeveral reddendums fo2 every of them, but they all began at one 
time, and were to end at one time. The Copy holder commit- 
ted waſte in one of the Copy-holds, the queition was whither. 
that ſhould be à fozfeiture of them all. Secondly, koz this 
Copy-hold wherein the waſte was done, which was cutting 
down trees, the Copy-holder pꝛeſcribes, Thar every Copy- holder of thac 
parcel of Wood, hath uſed to cut down trees there growing; the queſtion 
was, if — 32 fo2 one Copy- holder onely was good. 
Thirdly, whether the not coming to the Court upon ſummons at 
the Church becauſe of leiſure, was the third queſtion. Fo2 the 
firſt,all the Juſtices reſolved that they are ſeveral grants, and as 
ſeveral Coptes, and the fozfetture of the one is not the foꝛteiture 
of the other, and the ſeveral Habendums and Reddendums make them 
ſeveral in themſelves,although they be all by one Copy. V. 4. Co.27: 
Foz the ſecond they held the pꝛelcription good, fo2 Walmſly laid 
there is a difference between a p2eſcription fo2 freehold Land and 
fo2 cuſtomary Land; fo2 cuſtom which concerneth freehold, ought, 
to be thꝛoughout the County, and cannot be in particular place 
45. Al, But a pꝛeſcription concerning Copy. hold Land is good in 
aparticular, fo2 de minimis non curat lex, and the Law is not altered 
thereby, and it may be there is but one Copy⸗holder there, fo2 
whichhe 22 p2eſcribe; and Beamond agreed this difference, and 
cuſtome to have p2ofit a prender, priviledge, o2 diſcharge , may very 
well be in a particular, and by Owen it was ruled accozdingly in 
Colliss caſe in the Queens Bench: Fo2 the third they conceivedit to 
be no cauſe of tozfeiture, fo2 it ſhall nor be a fozfeiture but upon 
tetulal to perfo2m his ſervices, 02a wilful not payment of Rent; 
02 wilful abſence from Court, but in this caſe it may be he had no 
notice of the ſummons, and knew not of the Court, fo2 the 
ſummons p2operly is to be to his perſon o2 at his hoſe, o2 it 
ought to be averred, he had notice thereof, And exception was 
taken to the ſummons, becauſe.it was but four days befoze the 
Court, whereas it ought to be fourteen days at the leaſt, and of 
that opinion was Walmſly hut the other Juſtices were againſt him 
therein, fo2 they laid the * was well enough 1 the 
p Img:; 


not ſhew where the liberty 
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ume; and it was adjudged fo? Taveroerthe Copyholder. Vide Cole, 
Entries 272 & 288, 


Bach verſus Oneſly, Pal. 33.rot. 40g. 


D Epleyin, The caſe upon demurrex was, that one Roger Cooper 
R made a Leafe foꝛ years to the Plaintiſt, and atterwards te- 
vied a Fine ot the reverſion to Noke, who vefoze Atturnement 
entred and Duſted the Leſſee, and enfeofted the Avowant; the 
Plaintiff re-enters, and fo2 Rent arere after the Feoſtment, and 
re-entry, the Defendant avoweth ; and the queſtion was it the 
Avowpp were maintainable; and after divers arguments at the 
Bar, it was reſolved this Term by Walmſly, Beamond and Owen 
that the Avowzy was not maintatnavle fo2 want of atturnment; 
fo as the conulee himleit could not Avow without Atturnment, 
no moꝛe ſhall he that claims in the per krom him, as his heir oz Al⸗ 
ſignee, ko as the folly of the conulee (who might have had a quid 
juris clamat, and compell the Tenant to Atturn) (Fall pꝛejudite him: 
ielk, fs it ſhall his Feoffee, but the Loꝛd of a Gillain, oꝛ he who 
cometh in by Eſchetts ſhall Avow without Atturnment, to? th 
come in in the poſt, and no kolly can be intended in them; any 
Walm̃ſly ſaid the reaſon that an Arturnment ſhall be upon a Fine be: 
cauſe the Tenant is not totake Connuſans of every Fine, until it 
be notified to Him, by bzinging a Quid juris clamar, Oꝛ d per que ſervi. 
tia, In it is not reaſon, that he by his re-entry thait be 
compelled to take connuſans ofthe Fine, and info2ce him to Atturn, 
who otherwiſe was not by Law compellable, fo2 the Law will nor 
compell him to take notice of a Feoffment by the conuſee, who is 
quaſi a ftranger to him; But there ls ſo great pꝛivity between the 
Leſſoꝛ and Leſſee, that he ought at his peril to take notice ot acts 
done by the Leſſoꝛ upon the Land, whereof by intendment he can. 
not be ignoꝛant; but of acts done by a ſtranger, the Law enfozceth 
him not to take knowledge; and the caſe of Litrleton, that a re-en- 
try ſhall be an Atturnment is quaſi a maxime and reaſon of Lau:; 
fo: otherwiſe it is very hard, and ſhall not therefo2e be conſfruev 
ſo largely, as to extend to the Feoffment of another, fo2 it may 
be the Leſſee was beyond the Sea, oz in pꝛiſon, at the time of 
the Feoffment, and therefoze noequity is given to this marime, 
wherein is no exceptions, and therefoze they held that the Avowy 
was not good fo2 want of Atturnment ; but they in their argn- 
ments did conceive, that if in this caſe the conuſee had deviſed the 
reverſion and died, 92 had died without heir, ſo as the reverſion 
had Eſtheated, that the Deviſee o2 Lozd might have avowed 
without Atturnment; And it was adjudged to2 the Plaintiff, 
5 Co. 113. Nota, Thwaytes Caſe inthe Court of Wards was cited to be 
ruled by the adviſe of the Juſtices, that where a reverſion was 
granted, and befoze Atturnment, the Sꝛantoꝛ made a Eeafe fo2 
years, that Atturnment afterwards cometh too late. 


— 
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Pethouſe v erſus Crane & alios. 


mainder in tatl, remainder to the right heirs of the Tenant 
fo life, the Cenant fo2 life acknowledged a Statute, and Teeth, 
the Tenant in tail dieth without illue; the queſtion was, if the 
right heir of the Tenant fo21ife be bound by this Statute, and 
the Land liable inhis hand: And all the Juſtices conceived, that 
the Land is liable, fo2 the right heir hath it by dilcent, as the 
caſe, ; Ed. 4. 2. where ſuch a Tenant toꝛ lite grantet a Kent charge, 
and if the Cenant fo2 lite had granteth the remainder over, as he 
might, the Sꝛantee ſhould have held it charged, Sed adjournatur, 
and was not adjudged this Cerm. 


Freeſton verſus Stanford & alios. 


Reſpa: the Defendant pleadeth, that the place where is cal- 
+ led Whir--acre, &c. and that it is his freehold. The Plaintiff 
replieth, that the place where is called Black- acre, alius quam in Barra. 
The Oetendant re jopneth that the Acre mentioned in the Bar, 
and the Acre mentioned in the Replication, are one and not di⸗ 
vers. And it was thereupon demurred, and adjudged without 
argument to be no Plea; fo2 it is repugnant to ſay they are both 


s br The caſe upon demurrer was, Tenant fo? life re: 


one, when the Plaintiff by his Replication hath affirmed upon re- 


- cozd that it is another; fo2 when he ſaith alius it cannot be idem and 
ſo are 14 H. 8. 4.27 H.8.7. and Walmſly ſaid it was ſo adjudged 28.Eliz, 


wherefoze it was adjudged fo2the Plaintiff, - 
Hollingworth verſus Aſcue, Paſc. 35 Eliz. rot. 1255. 


523 an obligation of thꝛee hundꝛed pound, the Defendant 
demanded Oyer, and upon Entry in hæc verba, it appeared 
that it was a StatuteStaple of thꝛee hundꝛed pound acknowledg⸗ 
ed by the Defendant and two other befoze the Majoz of Lincoln; 
but becauſe the Seal -of Lincoln annexed thereto was not a Seal of 
two pieces, accoꝛding to the foꝛm of the Statute of Acton Burnell ; 
it had been ruled befo2e betwtirt theſe parties, That it was not a 
Statute-Staple (but void as a Statute:Staple). Therefoze he 
now bꝛaught his Action ok Oebt as upon an Dbligatton at the 
Common Law, And it being thereupon entred, The Detendant 
pleaded, That it appears, That two others were bound joyntly 
with him, who are yet alive and not named: Judgment fi Actio, &c. 
againſt hem onely; and upon this Plea it was demurred. Harris 
Detjeant argued fo2 the Oekendant, That the Wait ſhould abate 
becauſe they thꝛee are joyntly obliged, and none ok them without 
the other can be Sued, as 4 H. 7. and 17 Eliz. are. Alſo. Debt can- 
not be bꝛought upon this Statute, mM being void as a Statute, it 
cannot be byought as upon an obligation. And Debt lies not up- 
on a Statute-Staple, as appears by 4 Ed. 4. 5 Ed. 2. Debt. 167. 
Owen Juſtice held, That the Action lay, koꝛ he doth not declare up⸗ 
on the Statute, but he declares that he was bound by obligation. 
And when you ſay that you and two others acknowledged a Sta- 
tüte unto him, that is not any anſwer unta him. Allo the Plea is 
not in abatement, becauſe it is uot averred that the other two — 
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enſeal and deliver it as their Oced; toꝛ otverwile ir ſhall not be in⸗ 
tended but that the now Oekendant leated and delivered it Onelp, 
And lo is the courſe of pleading, as appears in 28 H. 6. & 1. 
Eliz. Beamond aCC02D in omnibus; 02 a Oetendant ſhall not take ay; 
vantage of a joynt Bond; unlels he avers that the others deliver, 
ed it alſo, And that Oebt lies upon a Statute, oꝛ it is extendabie 
at the election ofthe party, Walmſley. The Statute compuſeth two 
things by the 2 ener & Obligari; it is an obligation by the 
wq2vs Conceſſit quod levetur de terris, It 18 d Statute whereupon 
Debt may ve b2ought, Anderſon Chief Juſtice, Debt may be 
bzought upon a Statute-Staple 62 Perchant; fo2 the woꝛds Ob- 
ligari & teneri make it an obligation, although it be not a Statute 
to ſome intent and by delivery of the party it is an obligation, 
but not a Statute until the Majozs hand be thereto; and a dell⸗ 
very may be without woꝛds of delivery, as it hath been adjudged, 
that one made a Relealſe, and caſt it upon the table and ſaid, There, 
This will ſerve, This is a good delivery. And to aver that the other 
two delivered it, he conceived it to be needlels; fo? it ſhall be in: 
tended to be ſo it the Platntiffdoth not ſhew the contrary; where. 
foꝛe, #c. Et adjournatur; blit afterward in the next Term it was ad: 
judged foꝛ the Plaintiff, that Oebt well lies upon this Statute as 
upon an obligation, and it ſhall not be intended that the others 
ſealed it without Averment, æc. and a Wait of Erroꝛ was bꝛought, 
which is yet depending. Vide poſtea Hill. 38. B. R. placito 8. & Mich. 39, 


placito 12. 


Sacheverell verſus Bagnoll. 


Aſte: The Plaintiff counts, That one Eliz. Bingham was ſeif- 

ed in Fee, and vp Oced inteofics Sir Gerviſe Clyfton, and 

others in Fee to the uſe of the ſatd Eliz fo2 life, and after to the uſe 
of Eliz.her Daughter fo2 life, remainder to the Plſainttit in tatl.That 
Eliz. the Feoffer died, and Elia. the daughter took the Defendant to 
husband, who committed TUafſte, and his eme died; and fo2 that 
TUaſte done during the coverture, This Action was bought (and 
it was not bꝛought in the Tenet no2 Tenuit, wherefoze foꝛ this cauſe 
the Court held the Watt to be ill) the Defendant pleads in bar 
(confelsing all the mater pꝛecedent) a concozd and ſatisfaction, 
viz. That the Feoffees gave and delivered unto him the Deed of 
Feoffmeut to uſes, which he delivered to the Plaintiff in ſatisfactt- 
on of the TUaſte, cc. And it was thereupon demurred and argued 
by Savell, That it was not any Plea. Firit, Becauſe it is an Action 
founded upon a Statute, and in the Realty, wherein conco2d is 
not any Plea, and in p2oof thereof relyed upon 1H7 & 13 H. . 
where it is held, that concoꝛd is not any Jlea. Secondly, Be- 
cauſe the conco2d alledged is bythe Delivery of a Deed to the 
Plaintiff which belonged unto him, and ſo it cannot be any ſatts- 
faction, as 33. & 38 H. 6. a Deed of the gift of intail, to the iſſue 
in tail cannot be any latisfactton; So 9 Ed.. & 19 Eliz. Oneleys Cale; 
acco2d upon this reaſon; wherefoze, #c. Warberton è contra. Firſt, 
the Watt of Waſte is not Tener no2 Tenuit, and thercfoze it is not 
good, becaule it is variant from the fozm of the Regiſter, fo2 it 
ought to have been the one way, and to make his count ſpectal : 
And of that opinion was = gurt, that fo2 this cauſe the Tat 
was ill; As alſo becauſe the TWW2it ſuppoſeth, that the Baron fecit 


vaſtum, 


— 
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\aſtum;whereas the Baron being charged as Tenant in right of his 
Feme, the Ut ought to have veen fecerunt vaſtum, fo2 ſo is the foꝛm 
in the Kegiſter, and 10 18 N Br. # to this opinion the Court agreed, 
the koꝛm alſo ot the Wat was ill foz this cauſe, Foz in Debt a⸗ 
gainſt them t02 Debt of the Femes, it ſhall be debent, &c. The 
Court alſo conceived that the Tit lies not againſt the Baron fo2 
waſte commited by him in the time of hes Feme, foz he is to be 

arged by realon of his Feme, and joyntly with her, and ſhe being 
dead, the Action is gone; (02 it is but a perſonal wong done by her; 
but the {2otonothazies intoꝛmed the Court that an Action of waſte 
hath been bzought againif the Baron fo2 waſte done in the life of the 
Feme ; and the CU2it was Quod tenuit in jure uxoris, anD it hath been 
maintained; but rhe Court 1aid they greatly marvelled at it. vide 
10 H. 8. 11. But fo2 the matter all the Court reſolved that it was 
a good bar, admitting that the Action lies; foꝛ it is in its nature 
perional; fo2 damages onely are to be recovered, and not the 
place waſted; and in every Action perſonal, conco2d with ſatis: 

faction is a good Plea; and therefoze in an Attaint > Serge 18 a 
good Plea, vut where Land is tobe recovered by a TUztt ofwaſte, 
it may peradventure be otherwiſe, as 11 & 13 H. 7. & 10 Eliz, 2 Dy. 
277. ate ; and here the delivery of this Deed is good matter of 
ſatisfaction; fo2 the Deed did not appertain to ceſtuy que uſe, but 
tothe Feoffees by the common Law, and the Statute doth not 
transfer it unto him; then by conſequence the gift by the Feoffees 
to the Defendant is good, and the dell very thereof by him to the 
Plarntiff is good ſatisfaction; and Walmſley cited, That it was 
adjudged in one Ekins caſe, wherein he was. of Counſel, That the 
Deed appertained to the Feoffee, and not to ceuſtuy que uſe;TUhere: 
foze it was adjudged fo2 the Defendant, 


Hill Serſus Hart. 


Vt : aſpectal Uerdict was found, that the Pſlaintif had 
but a third part of a reverſion in common with two others; 
andwhether he ſhould have waſte, the others not named, was the 

ueſtion; fo2 it was laid that this action is quaſi inthe realty; but 

e Court held that the Action lies not fo2 one Tenant in common 
ſole; fo2 damages and the place waſted are to be recovered by 
moities 02a third part; it is alſo inconvenient that the third part 
ſhould be recovered and delivered in execution. But it was mo: 
bed that this matter of Tenancy in common ought to have been 
pleaded otherwiſe the Defendant ſhall not take advantage there- 
of; koꝛthe iſſue here was joynedupona collatteral matter, iz. up⸗ 
on the deviſe ofa reverſion, ec. But the Court ſpake not thereto, 


adournatur. 
Brown verſus Peys. 


Reſpaſs : [pon a ſpectal Aerdiat, the caſe was ſuch, ohn Warner 

was ſeiſed of the Mannoꝛs of Warners —_— fob i — | 
deviſed the anno? of Warners to the eldeſt ſon of his cozen Rich- 
ard Foſter in Fee, and deviſed the Mannoꝛ of Church-Hall to one Mar- 
gery Waters f02 life, remainder thereof To ſuch of my cozen Richard Fo- 
ſters children as ſhall then be alive and have the Mannor of Warners, anD died. 
the eldeſt ſon of Rich. Foſter entred into the Mannoꝛ of w. and alten: 
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ed to the Loꝛd Rich in Fee; afterwards Margery Waters Died, ti 
eldeſt 4 ot Richard Foſter then living; and whether he ſhould dave 
the Mannoꝛ of Church-hall, 02 any other of the ſons of the ſaid Rich. 
Foſter, 02 whether the heir of the Devilo? ſhould have it, was the 
queſtion. Warberton Serjeant argued fo2 the Plainriff, that the el. 
Deſt ſon of Foſter, notwithſtanding that he hav altened the Mannoz 
of W. ſo as he had it not at the time of the death of Margery, yet by 
the Intendment of the CU ſhould have the Mannoꝛ ot Church. ball 
fo2 thewo2ds of the Will, being, And it ſhe dye any of my cozen 
Foſters children then living, which ſhall have the Mannor of W. he to have 
the Mannor of Church-hall , are woꝛds demonſtrative, to ſhew that 
he who ſhould have the Mannoz of W. ſhould have the Pan⸗ 
no2 of C. and the party is ſufficiently ſhewn, although he had 
aliened the Wanno2 befoze; as 15 Eliz. Dyer 323. Devile to Jane 
his Daughter was good , although the were a Baſtard. Sg 
Hill. 30 Eliz. rot. 336. in the Queens Bench betwirt Chapman any 
Thomſon, man deviſed Lands which he had bought of one Kingmi, 
who had ſold it to another, and he to the devilo2, yet it was a good 
de vile; and although he had alteneD it, yet he ts the party wha 
had it; as Tenant in Dower, 92 Tenant by the cotrteſie, aj: 
though they alien their eſtates, yet they ſhall be ſued in Tate, 
and ik in this caſe the eldeſt ſon had been diſleiſed o2 evicedfrom 
the Banno? of W. it is not reaſon he ſhould lofe the benefit of 
Church-hall alſo ; wherefo2e, Ec. But all the Court after argument 
on all ſides reſolvedto the contrary,fo2th Wills the woꝛds ought 
to be obſerved as neer tothe intent as may be, and therefoze the 
Deviſe being to one of Richard Foſters children, His childs child ſhall 
not have it, fo2 it is out of the woꝛds; it ought alſo to be ſuch a 
child as then ſhould have the Mannoꝛ of Warners ; fo2 there be two 
deſcriptions who ſhall have it, and both of them ought to meet to: 
gether at the time of the deviſe executed; otherwile he ſhall not 
take thereby, viz. he ought to be a child, and ſuch a child as then 
ſhould have the Mannoꝛ of W. foꝛ his intent was that both Man: 
nozs ſhould go together; therefoze it was adjudged acco2drngly 
kaz the Defendant, | 


Wright verſus Moorhouſe, Mich. 35. & 36. Eliz. rot. 5 17. 


A fo2 theſe woꝛds, Before the Plaintiff came to the ſervice of the 
Merchant Taylors, he dwelt in Shrewsbury, and ſet the Town together hy 


the ears, and ſo long as he was there they were never in quiet, but afterwards they 
lived quietly; and he beingClerk to the Merchant Taylors, was of conſent & Coun- 
{el with W. Goodlaw, to deliver the books of the Corporation which he had in 
his keeping, to the intent that thereby ſome of the Lands of the ſame Corporation 
might be found concealed. And tt was thereupon demurred, becauſe 
that fo2 none of theſe woꝛds an Action lies; but after argument, 
the Court reſolved foꝛ the Plaintiff, faꝛ theſe woꝛds touch him in 
his office and credit, fo2 his office is an office of truſt, and theſe 

oda touch him therein; and Anderſon laid, it one ſaith to a Coun- 
cel102; Thou didſt diſcloſe my Councel; ©2 to a Juſtice of Peace, 
Thou art a falſe, 02 alewd Juſtice, 02 Thou dealeſt corruptly, 02 thou doſt not 
adminiſter true Jullice, an Action lies; Beamond {AtD, If one ſaith to a 
Councelloꝛ oꝛ Atturney, Thon didſt deliver my evidence to my adverſary, 
An Action lies; wherekoꝛe it was adjudged fo2 the Plaintiff, 


Sir 
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Sir Edw. Cleer verſus Peacock and others. 


Qua impedic - The Plaintiff declares that Sir Rich. Fulmerſton (19) 
was ſeiſed of the Advowlon of D. in Fee, and deviſed it fo 

ten years, remainder to Str Ed. Cleer in Fee, the Detendant by his 

bar confeiſed the De vile koꝛ years;but that the Oevile was after 

fo Sir Edw. Cleer and his F eme, and their heirs, upon ſuch condi⸗ 

tion, that if they did not ſuch an Ad their eſtate ſhould ceaſe; and 

that it ſhould be to the Defendant, and ſhews the bzeach, ec. 
whereupon it was demurred. Firff, becaule the Plaintiff entitles 

himſelf by a Deviſe in Fee abſolutely, and the Oekendant pleads 

a Deviſe unto him and his Feme upon condition, and takes not 
any Travers. Secondly, that by a TUtll an eſtate in Fee cannot 
be limited to ceaſe, noꝛ a Remainder tobe limited over, ' 590 
ft was moved whether there may at this day be a De vile ot a 
Advowlon in gross. Harris Serjeant argued that the bar was no! 
good without a Travers, and in p2oof thereof relied upon 
19 H. 6. 13. To the ſecond,That the condition is void. koꝛ an eſtate 
in Feecatnot ceaſeupon ſuchalimitatton, no anotheer eſtate rils 
thereby, no2 can an eſtate of inherftance be limited to ceaſe , as 
3 & 3 Phil. & Mary 127. & 11 H. 7.6. and Scholaſtic. Cale ; but there th 
eſtate Deviſed was an eſtate tail, and therefo2e differs from this 
caſe, 28 H. 8. 33. To the third, that it is not deviſable, fo2it is not 
valuable, noꝛ within the intent of the Statute, NI 


Drew contra; Firſt, that the bar is good without Travers, fo2 
when the Baron ſurvived, he might plead it as a Device m 
unto him ſold x7 Ed. 4. 7.35 H. 6.38. Secondly, an eſtate in Fee as 
well as an intarl may determine tipon a limitation, and agreed 
that a remainder cannot be limited upon an eſtate in Fee determit- 
ned, But upon an eſtate determinable upon a limitatton tt may; 
Thirdly, it is deviſable, fo2 it is an hereditament and lies in Te⸗ 
nures, as 5 H. 7. 37. & 43 & 31. are, and it 15 valttable, foz it is 
Afetts ina Foꝛmedon, wherefoze, #c, but the Juſtices ſpake not 
to the firſt two points; but to the third Anderſon concetved clearty, 

"That it is not devifable; fo2 it fs out of the letter and intent g 
the Statute; fo2 a Devile ſhall be but of flich things w 

are departible, and of an Annual value, fo2 the Queen ought to 
have the third part thereof, oꝛ the third part of the value thereof; 
ulld this is not partible ; and although it may be holden and 18 
Aſſets in d Formedon, pet it is not Aſſetts in Debt; fo2 it is not ofan 
Annual value and \o cannot be Deviled. So tt is of liberties and 
common ſins number, they cannot be Deviſed becaule they be not de⸗ 
partible, and ſoit was agreed in the Lozd Monjoyes caſe fo the 
Yanno2 of C. That neither cuſtomes no? tiberties in groſs are de⸗ 
viſable; but Walmſly, Beamond and Owen held that ft is well devila⸗ 
ble, fo2 the body of the Act is, Chat Lands, Tenements and Here- 
ditaments maybe Deviſed, and this ts an N und 
there is not any mentjon therein that it ſhall be of things valu⸗ 
able; noꝛ is there any mention of value, but in the ſaving; and 
that is, that the Queen ſhall have the third part, o2 the value of 
the third part. which may well be; to2 it is not of neceſsity that 
they ſhould be things of annual valtte which ſhould be deviſable , 


ad an advowſon is an Hereditament departible , as —_— 
5 


. —— ͤ — — 
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Siſter and Dower ſhall be thereof, and it is valuable, viz. twelve 
pence in the pound, as 12 H. 8. 8. and other books are; and the 
Statute ſhallbe well ſatisfied, fo2 of things valuable the Queen 
may have the third part oꝛ the value of them; and if they be not 
valuable, the third part howloe ver they be, and it is clear, that 
an Advowſon appendant, and liberties appendant to Land are de- 
viſable, as thole which are ariſing out ot the Land; anda Rever: 
ſion upon an intail, whereunto no Kent is annexed is deviſeable, 
yet it is not ofany annual value. Sed ad journatur. 


James Cogan verſus Katherine Cogan, 
Paſc. 38. Eliz. rot. 


Reſpaſs upon Demurrer: The Caſe was, That John Cogan wag 

ſeiſed in Fee, and let it to Robert Cogan fo2 life; Remainder to 
Katherine the Defendant fo2 life: Provided, That it John the Leſſo2 

ad iſſue a ſon, during his life, who ſhould live unto the age of 

ve years , that the eſtate limited to the Dekendant, Katherine 
ſhould ceaſe, and it ſhould remain to the ſaid ſon in tail, the Leſſoꝛ 
had iſſue the Plaintiſt, who attained his age of five years, and whe: 
ther the remainder limited to theOetendant ſhajl ceaſe,and the re. 
mainder limited to the Plaintiff were good o2 not, was the queſti⸗ 
on, and after the Serjeant had argued the caſe, it was reſol- 
ved by the Court fo2 the Defendant , foꝛ Anderſon ſatd, there be 
certain rules in Law touching remainder; viz that a remainder 
ought to paſs at the firſt by the Livery, and ſhall not take effec 
without a condition pꝛecedent, no2 ſhali begin upon ſuch a condi⸗ 
tion; and although Celchruſts caſe gives colour thereto, and that 
the remainder in queſtion ſhall be good; pet he held not that caſe 
to be Law in this point, fo2a remainder depending upon a condi⸗ 
tion pꝛecedent is meerly void; and further in this cale, an entry 
ts requiſite to avoid the remainder foꝛ life, fo2 a freehold cannot 
determine without the ceremony ol Entry; but other wile it is of 
a Leaſe foꝛ years, wherefoze this remainder depending upon a li- 
mitation which is againſt the Rules of Law is vold, Walmſlyts 
the ſame intent; the remainder is void by Littleton, and by the an- 
cient grounds of the Law, fo2 aremainder (by Littleton) otight to 
paſs at the time of the livery, and the nature of a Livery is Giving; 
and there cannot be a giving, but there ought to be one to take in 
preſenti 02 in expectancy, (0 as the Law ſhall p2eſerve it in the interim 
and there needs not be any Deed of a Remainder, which pꝛoves, 
that it paſſeth by the Livery, and by Richils caſe the remainders 


ſhall take effect whenthe particular eſtate takes his effect, and 


ought to yas p2elently by the Livery oz otherwiſe ſhall never 
pals, and although in Colthurſts caſe, the condition be pꝛecedent in 
wo2ds, yet it is ſubſequent in reaſon, wherekoze it may be well 
maintained by Law; and a remainder cannot paſs by contin- 
gency , fo2 then there would an Abſurdity follow, viz. There 
hould by the firſt Livery, be an immediate Reverſion er: 

ectant upon the Remainder fo2 life; and afterward, This 

emainder ſhould be turned out, and the Reverſion alſo, and 
a new Rematnder and Reverſion ſhould come in place of them, 
ſo as there ſhould be turnings out and turning fn at ſeve- 
ral times by one Livery which was made at one _ 
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But as touching the ceaſing of the Effate in Remainder, he con: 
ccived it might very well be without any Entry by the operation 
of Law, the particular Eſtate remaining in being; wherefoze; 
xc, Beamond, to che ſame intent: Foz a Remainder ought to begin 
and be created with the firſt livery, and concurrent with the other 
eſtate, and cannot afterwards begin upon a Condition. And he 
ſald, ze never had heard oꝛ read, That a Proviſo could create a Re- 
mainder, although it might determine a Remainder; but he held, 
That a Remainder of an Eſtate of Freehold oz Inheritance, can- 
not ceale without Entry o2 Claim, no moze then an Eſtate of 
Freehold in pofſeſſion. Owen agreed with Beamondin omnibus, fog the 
Reaſons betoze ſpecified. TUherefoze it was adjudged fo2 the 


efendant. 
mf Dawbridge verſus Cocks: 


rReſpa. The queſtion was, whether a Copiholder might lop 

oft theboughs, without an eſpectal cuſtom ; and it was reſot- 

ved per Curiam, That by the Common Law he may cut off the under 

boughs,which cannot cauſe any waſte, But the Amputation of the 

top boughs will cauſe the Putrifaction of the whole Tree.TWUhbere: 
toe it is waſte as well as the Decapitation thereof, xc. 


Paulter yerſus Cornhill and others. 


Home ficmx. Upon evidence it was held, that the husband 
ſhall not be Tenant by the courteſie ofa Copyhold, unleſs there 
be an expeſs cuſtom to warrant it, it was'alſo held by all the 
Court, That if a Copyholder ſurrenders in Tail, and the heir of 
the Donee is to bꝛing a Formedon, he ought to Count of the gift made 
by the Copyholder who ſurrendꝛed, and not by the Lozd ; fo2 he 
is but the Jnkrument to convey it, and nothing paſſeth from him. 
Jt was alſo moved, whereas the Surrender was to the uſe of one 
in Fee, =_ conditton to pay one — aund to a ſtranger ; 
vnd ir he failed, that it ſhould be to the uſe ot a Stranger in Fee, 
whether that were a good limitation to the ſtranger; to as there 
ſhouldbe a Fee dependant upon a Fee. The Court ſpake not much 
hereto,but willed to have it ſpectally found, yet Beamond conceiveb 
it to be good euough, fo2 it ſhall be as an uſe limited upon a Feoft- 
ment; andtheſe uſes ſhall riſe out of the firſt Surrender. Fourth- 
ly, Whether in this caſe(upon the tender of the one hundꝛed pound 
toa ſtranger, and he refuſing) the condition be ſaved, toꝛ as much 
as it is to be done to aſtranger. Beamond, There is difference 
where one is obliged to do an act to a ſtranger, and he refuſeth ; 
the Obligation is not ſaved, fo2 he takes upon him to do it. And 
where aLeaſe, oꝛ F eoffment, oꝛ Surrender is made as here, upon 
luch a condition; koꝛ herein it is otherwiſe. But the Court moved, 
That it ſhould alſo be ſpecially found, 


Archet verſus Green. 


Fenton The Tenant pleads a Fine with Pꝛoclamations in 
1 ien Fine Richard, the Oemandants anceſts2, The Plaintiff 
Replies, That Richard entred upon his Father, being Tenantin 
Tail, andlevied the fine: And befoze the Pꝛoclamation paſſed, 
the Father re entred and * by the whole Court, it — 


(21) 


(22) 


(23) 
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Id ta be a gaod Replication, and the Bar meli avoided, Fo2 when 
dhe K ather Feantreb eloꝛe all the Pꝛoclamations paſled, the Fine 
thereby is avoided ts all purpoles, as well as to himſelt᷑ as to the 
ſon who levied it: But if the Pꝛoclamations han incurred betoze 
his entry Althoughbe hadre-entred within the five years and died. 
pet it hould hade bund the ſon and his heir fo2 ever. Vide poſtea. 


Strowd venus Willis, Mich. 36 & 37 Eliz. rot. 3 12. 


that he had not any thing in the Land 
8; and it was thereupon demurred. 


Savel fO2 t 
tion, and 


adife 


8, a man may ſay, that there mere nat auy Covenants, and 
21 . 4. 54. Agrees with chis differente. And of this opinion were | 
all che Court at the firſt; but afterwards, upon a ſecond Argu: 
ment, they conceived, that he ſhould be eftopped. TUyerefoze, it 
was adjudged fo2 the Plaintiff, * © 

Agnes Fowler verſus Dale, Hil. 36 Eliz. rot.42.or 421. 


TD Eplevin. The Defendant made Conuſance as Sailiff of Dir 
Thomas Hatton, the place where being parcel of the Mannoꝛ of 
Benyfield - and that the Gill of Benyficld is gn ancient Gilt 
and that in the ſaid Mill, Habetur talis conſuetudo & a tempore quo, 
dec. dabebatur, &c: Quod quilibet inhabitans in aliquo antiquo Meſluagio, 
within the ſaid Uili” ſhould habe Common in he (hip (Waite 
fo2 all his Beaſts Levant & conchant Within the ſaid dun; and th 

he was an Jnhabitant, #c. And Jſſue was joyned upon this Pꝛe⸗ 
ſcription, and found fo2 the Pjatntiff; and it was moved inArreſt 
of Judgment, that it was a void and fil Pzeſcription foz every 
Jnhabitant to pꝛeſcribe, 4c, And therefoze the Bar was ill, and 
the Jflue being joyned upon an il » the Pon is notto 
have any Judgement. Yelverton moved 105 the Plaintiff, to have 
Judgment: Fo2 it is pleaded by wap of Cuſtom and Uſage, and 
it is not a Pꝛeſcription, which may be well enough; fo2 < oo 
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may be us well by reaſon of Tnhabitancy, as otherwiſe. And 22 H. 
6.43, Common may weil be appendant to an Houlſe; ſo it is 10 H. /. 


24. 15 Ed. 4. 32. At 18 latd there is not any diſterence bet wixt 
Common appendant, and Common by reaſon of inhabitancy; ſa 
as tt is there admitted, that there may be Common in reſpect of 
inhabitancy. It hath been objected, That Jnhabitants are not 
perſons able to pzelcribe : But it was thereto anſwered, That it 
is not here alledged to be in the perſon, but to be the uſuage of the 
Gillage. vide 18 Hen. 8. 11 H. 6. Prior of Dunſtables caſe, 7 Edw. 4. 24. 
15 Edw. 4 29. 18 Edw. 4. 3. 20 Edw. 4.10. And ſecond' Mariæ Præſcriptio, 
Bro. 100. Inhabitants cannot p2eicribe, but a Cuſtom may be al- 
ledged, that Jnhavitants may Common, TWherefoze,ec. Ander- 
ſon. It hath been adjuvged lately in this Court, That it is a void 
and an idle Pꝛeſcription, and J can ſhew the Roll thereof, and 
there is not any colour againſt it; to an Jnhabitant cannot have 
Common, it be hath not any Intereſt oꝛ Eſtate therein: And this 
is not ſhewn in ſuch a Pꝛelcription, wherefoze it is not a good 
Peetcription. Alto it he ve ouſted thereof, he hath not any remedy 
1102 Action to? it, but the Lozd who is the owner thereof: And 
tyerefoze the Intereſt thall uot be taken from the Lozd, and the 
Low and Jnhavitants cannot both have Jntereſt therein,Walmſley, 
ſuch a Pꝛeſcription cannot begin at this day, and therefoze ton 
tinuance cannot make it good. Foz a grant of Common Inhabi- 
tantibus cannot be good, becauſe they be not any Cozpozatton; and 
by Pꝛelcription it cannot be good,to2 it is in nature of a purchaſe, 
and an Jnhabitant cannot ptirchale to himlelf and his Succefſoz, 
beanond, Chis is nat anp of the four Commons, viz, Appendant, 
Appurtenant , tn Groſs , oz Utcinage ; wherefoze it ts no good 
Common, Owen accozd; foz they be not any Coppozation topze- 
ſcribe; but a F reeholder may aliedge, That heis ſeiſed,and that 
heand all thole, cc. have had Common, and that is a good [97e- 
ſcription 2 But all the Juſtices held, That Uſage may be al- 
ledged by reaſon ok Jnhabitancy to have an Eafement, vut not 
to have an Inheritance. anderſon ; It is the common colit(! 
* — England: and ft is abſurd and Oppoſſtum in objecto, that 
the Common ſhould be in the Jnhabitant, foz it ſhould be itt 
chievous to take it bya ꝛeſeription from the owner of 1 
And it is not poſſible, that ſhould pn y Uſage, which .can- 
not have alawful contingance. And Cuſtom and Pꝛelcription are 
all one: TUherefo2e,#c. Sed Adjournatur. SS 4s 
Jelop verſus Payne, Parſon of Upway. - 
P pꝛaped fo? ſuing fo2 Tythes of Locks ot Wool, firg- 
geting, Chat he paid the tenth Fleece of Tool in ſatisfagt: 
an ko al Locks, and Cythes due fo2 Cool. Drew moved, that 
te Þ:eſcription was not good, becaule it is but ta have the ſame 
ing, and of the ſame nature in recompence: And it hath been 
ruled in the Quens Bench, to give the tenth Sheaf in ſatisfartt- 
on of the « _ the Cozn, and Rakings is not ſufftcient to 
maintatn a Þ2ohtbition. And there in 33 Eliz. in the caſe of Shaker: 
ley againſt Sir James Marvin, it was held, That it was not any Pie. 
ſcription to have Cocks of Hay fo all Cythe May; but the Court 
held, That in this caſe the lubſtance of the J9zcſcription was 
good enough, and agreed to the caſe of the Rakings; koꝛ that ig 
498 good Cozn as any other, 9 be not of the ſame value 
| aa 2 ith 


e Sopl. 
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th the Ficece : But in tegatd of a fault in the luggeſtionthar 
—_—_ not, ( That they uſually had paid, ) Kc. which 18 ifluable, it — ; 
not good : And therekoꝛe they held, Chat contultation ſhowy be 


awarded. 
Charnock verſus Sir Thomas Gerard. 


A udita Qyereli.: Foz that the Conulee upon a Statute Staple, 
had purthaſed part of rhe Land, and the Plaintiff another 
parts and yet had catiſed the Þlaintifts Lands to be extended and 
elivered in Execution; and it was held to be a good claule foꝛ an 
Audita Qyerela. It was then moved to have a Superſedeas ta ſtap Exe- 
cution ; fo2 although they were extended, yet they were not ve: 


- iveredby Liberace. Aud the Court doubted, becaule it was upon 


a Statute-Staple, which was not returnable in this Court, but 
in the Chancery: But it well may beuponaStatute-Yetchant; 
fo2 that ts alwayes returnable in this Coutt. But the Pꝛoto⸗ 
notaries laid, That an Audita querela lieg well in this Court, in this 
kalt, and a Supettedeus ſhould be awarded; as ft was in the caſe of 
Lond Dudley, and Divers other Pꝛeſſdents accozded therewith, 
renpon the Contt afterwards r2(olved, that it well lay here, 
and aSeperſeteas was therenpon awarded, 
- Stainfldd and his Wife ole Viſcount Bynden, 
5 Mich. 35 & 36 Elis. rot. 1434. 
«. The. Tenant pleads in Bar, that che Wite of the De: 
Want d by Commiſſton out of the Court of 
b the attepted, and demanded Judg: 
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Wesby's verſus Skinner and Catcher, late Sheriffs of 
London, Hill. 34 Eliz. Rot. 169. 


ee Ebt upon an Eſcape; upon Nihil debet pleaded,an elpe- 
P cial Gerdia was found, That the pꝛiloner foz whoſe 

D eſcape the action was bzought, was in Execution 
e inthe Counter at the Suit of one Dighcon fo2 Co 
„ bhundzed and fozty pound, and at che Quit of the 
e = Plaintiff fo2 four hundzed and fozty pound: That 
the Defendants in Prhitu ab offieio Delivered him as in Execution 
fo2 one cauſe onelp, viz. at the Sttt of Dighcon, to the new Sheriffs, 
and they ſuttered him to eſcape; and fo2this eſcape the Adton was 
bought againſt the ancient Sheriffs 2 And whether upon this 
matter the Action lies againft the Detendants, oz ought ta de 
dzought againſt the new Sheriffs, becauſe the tort began firſt in 
_ was the queffion. Tanfield, the new Sheriffs are charge- 
able; fo2 there is not any Law to compel the ancient Sheriffs to 
deliver the Pꝛiſoners by Yndenture with their cauſes ;_ but the 
new Sheriff ought at his peril to take notice eſpecially of Execu- 
tions, which are upon and out of the Recozds : foz he ought to 
be attendanr upon every Court at Weſtminſter , and to have his 
Deputy in every Court, whereby he is to be inkoꝛmed ok every 
Execution iſluing out of every Court. And in divers caſes a 
manmuft take notice at his peril of das, of which by intendment 
he may have Conuſance, as Leſſee fo2 life ſhall take notice of 
Livery made upon the Land. ſo Leflee fo2 years v2 fog life, ſhall 
take notice of the grant of a Reverſionby Deed enrolled. And in 
16 Elin. it was ruled in one Wyſe s caſe,where a Writ of Dilcharge 
was ſhewn in the County Court foꝛ the ancient Sheriff, who was 
not pꝛeſent, that he ought at his peril to take notice thereok. So 
Executors ought to take notice of every Judgment againſt their 
Teftato) : And if in this caſe the Ancient Sheriff had died, and 
a new Sheriff made, he at his peril ought to take notice of the 
pꝛiſoners in Execution, and of their Cauſes, So here, 2h new 
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Sheriffs when they found him in Execution, and ſo was lawfully 
under their charge; but it there had nor been any calle certified 
of deraining him in pꝛiſon, it might peradventure have been other 
wiſe ; fo2 then, it they detained him in poiſon, they ſhould have 
been chargeable in talſe impuſonment. Allo in thts caſe, they 
ſuffered him to eſcape befoze Dightons Debt was ſatisfied : There. 
foze foꝛalmuch as ye did a Tort therein, it is reaſon he ſhould the 
rather be charged therewith, Saigg e contra. The ancient Sheriffs 
are not dilcharged, noz the new Shetiffs charged until three 
things be perfo2med, viz. Che Patent to the new Sheriff; the 
Writ of Diſcharge to the old Sheriff; and the Ocltvery of the 
Pꝛloners by Indenture to the new Sheriff: And there is a (ric 
in the Regiſter,f.295. That the Pꝛiſoners and TCrtt ſhall be deter. 
ed to the new Sheriff by Jndenture. Therefoze in as much that 
it was not done (o, whereby the new Sheriff might have Tony. 
ſance, they ſhall be charged, and nat the new Sheriff. There, 
f02e,#c. Popham and all the Court (Gawdy abſente) held, That the 
anctent Sheriff ſhall be charged, and not the new Sheriff: Foz 
this Delivery over of the Pailoner, and Trit by Indenture, 
was by the ozder of the Common Law ; and reaſon wills, That 
the Sheriff. ſhould not have Pꝛiſoners delivered unto him, but 
that he alſo ſhould have the cauſes certified with them, and not 
to compel him to ſearch out the Caules of their impꝛiionment: 
And in regard there was a default in the old Sheriſt, that when 
they delivered the Mꝛiſoner by Jndenture, they ſhewed but one 
cauſe onely ot his detainment, and not both. It ts therefoze rea 
ſonable they ſhould rather be charged, then the new Sheriff, 
and it was an Eſcape in them pꝛeſently: Foꝛ the Pꝛiſoner when 
he is delivered to the new Sheriff fo2 one cauſe, although he be in 
Execution fo2 one cauſe, he is out of = ko the other: 


TWherefoze it is an Eſcape Maintenant in the qncient Sheriff, and 
they be foꝛthwith chargeable therewith; and the Law will never 
charge the new Sheriff, but where the paiſoner ts delivered unto 
him in the Common Gaol ot the County, with the caule of his 
detainment, and he needs not otherwiſe to take him. And there⸗ 
koꝛe in Dawbridgecourts Caſe in this Court, who being Sheriff of 
the County of Warwick, and had a pꝛiſoner in Execution (whom he 
kept in an houſe in Warwick, and not in the Common Gaol of the 
County) being afterwards removed from his Office, would have 
delivered the pꝛiſoner to the new Sheriff at the (aid Houſe, who 
refuſed to receive him, unleſs he were bꝛought to the Common 
Gaol, and afterwards the pꝛiſoner eſcaped, it was adjudged, that 
the ſaid D. was chargeable with this eſcape , and not the new 
Sheriff, unleſs he had been delivered unto him in the Common 
Gaol. And as to the caſe where the old Sheriff dieth, that may be 
agreed to be good Law, foz its of neceſſity, becauſe there the 
new Sheriff was to take notice at his peril; and it was after- 
wards adjudged accoꝛdingly. Note, Gawdy ſaid unto me, That he 
was of the tame — clearly, fo2 the inconveniences which 
otherwiſe would enſue to Sheriffs, to infoꝛce them to ſearch all 
Reco2ds out of every Court, and in the interim not to know 
what todo with their pꝛiſoners. Vide 5 Ed. 4. 71. 39 Hen.6.33. Note, 
AWrit of Erro2 was after ought in the Exchequer Chamber, 
and after Argument there, the Judgement was affirmed, Vide 


3 Co.71. | 
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Stokes Derſus Annesby. 
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the Tenant imparles until Mich. 22 & 23 Eliz, upon the — 
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Sheriffs when they found him in Execution, and ſo was {awfully 
under their — but ic there had not been any caute certified 
of detatning hin in puſon, it might peradventure have been other: 
wiſe ; koz then, it rhey detained him in pztifon, they ſhould have 
been chargeable in talſe impziſonment. Allo in thts caſe, they 
ſuffered him to eſcape beloꝛe Dighcons debt was ſatisfied : There. 
foze foꝛalmuch as he did a Tort thercin, it is reaſon he ſhould the 
rather be charged therewith. Snigg e contra. Che ancient Sheriffs 
are not diſcharged , noz the ncw Shctiffs charged until thee 
things be perfo2med, viz. Che Patent to the new Sheriff; the 
CArit of Diſcharge to the ald Sheriff; and the Ocltvery of the 
Pꝛiloners by Indenture to the new Sheriff: And there is a Crit 
in the Regiſter, f. 295. That the Pziſoners and TUrtt ſhall be dettyer, 
ed to the new Sheriff by Jndenture. TUherefo2e in as much that 
it was not done ſo, whereby the new Sheriff might have Conu⸗ 
ſance, they ſhall be charged, and nat the new Sheriff. There. 
foꝛe, c. Popham and all the Court (Gawdy abſente) held, That the 
ancient Sheriff ſhall be charged, and not the new Sheriff: Foz 
this Delivery over of the Pailoner, and Trit by Indenture, 
was by the oꝛder of the Common Law; and reaſon wills, That 
the Sheriff. ſhould not have Paſoners delivered unto him, but 
that he alſo ſhould have the cauſes certified with them, and not 
to compel him to ſearch out the-Caulee of their impꝛiionment: 
And in regard there was a default in the old Sheriff, that when 
they delivered the Mꝛiloner by Jndenture, they ſhewed but one 
cauſe onely ot his detainment, and not both. It is therefoze reg: 
ſonable they ſhould rather be charged, then the 'new Sheriff, 
and it was an Eſcape in them pzeſently: Fo2 the Paiſoner when 
he is delivered to the new Sheriff foꝛ one cauſe, although he be in 
Execution fo2 one cauſe, he is out of Execution fo: the other: 
TWherefoze it is an Eſcape Maintenant in the qncient Sheriff, and 
they be foꝛthwith chargeable therewith; and the Law will never 
charge the new Sheriff, but where the pꝛiſoner is delivered unto 
him in rhe Common Gaol ot the County, with the cauſe ofhis 
detainment, and he needs not otherwiſe to take him. And there- 
foze in Dawbridgecourts Caſe in this Court, who being Sheriff of 
the County of Warwick, and had a pꝛiſoner in Execution (whom he 
kept in an houſe in Warwick, and not in the Common Gaol of the 
County) being afterwards removed from his Office, would have 
delivered the pꝛiſoner to the new Sheriff at the ſaid Pouſe, who 
refuſed to receive him, unleſs he were bꝛought tothe Common 
Gaol, and afterwards the p2iſoner eſcaped, it was adjudged,that 
the ſaid D. was chargeable with this eſcape , and not the new 
Sheriff, unleſs he had been delivered unto him in the Common 
Gaol. And as to the caſe where the old Sheriſt dieth, that may be 
agreed to be good Law, fo2 its of neceſſity , becauſe there the 
new Sheriff was to take notice at his peril; and it was after- 
wards adjudged accoꝛdingly. Note, Gawdy ſaid unto me, That he 
was of the {ame opinion clearly, fo2 the inconventences which 
otherwiſe would enſue to Sheriffs, to inkoꝛce them to ſearch all 
Reco2ds out of every Court, and in the interim not to know 
what to do with their pꝛiſoners. Vide 5 Ed. 4. 71. 39 Hen.6.33. Note, 
AWrit of Erro2 was after ought in the Exchequer Chamber, 
and after Argument there, the Judgement was affirmed, Vide 


3 Co.71. | 
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Iſſues in thoſe Actions, But the other Juſticeg did not ſpeak much 


_ thereto, the Judgment being reverſed fo2 the firſt cauſe, 


Ive verſus Ambrey, 


-Rror uipon a Judgment in Debt, and Utlawry thereupon, The 
E Erro aſſigned was, Fo2 that the Plaintiff appeared _ 
declared, and p2oſecuted per Ivonem attornatum ſuum, as the Plea- 
Roll was; bit the Roll of the (Warranty of Atto2ny is ponit jo- 
vem fon Attorny. And koz this cauſe it was held to be Erroz, and 
ſhould not be amended ; but the Judgment and CUtlawyy there: 
upon was reverſed. . 


Hall ⁊erſus Combs, Trin. 34 Eliz. rot. 667. 


Ebene firmz, ofa Leaſe of Dodington againſt the Dekendant, as 
Tenant of one Ayleſworth, upon a ſpecial Mer dia the cale was, 
Tyat King Henry the Eighth had two Pills under one houle, and 
granted to Aylefworth all the Þoufes, Mills, Lands,xc, in Wells 
and the Suburbs, and Liberties thereof ; and it was found, that 
one of thoſe Mills was in Wells, and the other out of Well, and 
the Liberties and Suburbs thereof. And whether this Mill pal⸗ 
ſed,fo2 as much as they were both under one Rooff, was the doubt, 
andadjudged fo2 the Plaintiff,that it paſſed not. 


Harford verſus Gray. 


| 2 thy The Plaintiffin Bar to the Avowzy made title to an 
Vundzed, That the Abbot of Abbington was ſeiſed in Fee, and 
pleaded the Statute of 31 H. 8 of Honaſteries; and that the Ab⸗ 
bot ſurrendzed to King Henry the 3 and that Poſtea, ſcilicer, 
28H. 8. King Henry the Eighth died ſeiſed,and it diſcended to King 
Edward the Sixth; and from him to Queen Mary; and from her to 
Queen Elizabeth, who now fs, who granted it to the Loyd Norris, 
who let to the Plaintiff, And upon this Bar, a Demurrer was 
jopned, and now exception taken, becauſe it cannot be, that the 
Abbot ſhould ſurrender in 33 H. 8. whereas it is pleaded, the 
King died in 2814.8. But it was thereto anſwered by Tanfeeld, 
That it was but a miftaking of the Clerk, and might be well a- 
mended: Foz it oppears, that it cannot be, that King Henry the 
Eigth died in the eight and twentieth pear of his Reign, where 


_ an Ac of —— is ich ron in 31 H. 8. and a Surrender in 


33 H. 8. Therefoze that which comes after the Poſtea, (viz. 28 H.) 
is vain and void, and may be well ſtrucken out, and yet the ſence 
remain perfec enough, viz. Quod poſtea, he died leiſed, and in p2oof 
hereof, he relied upon 11 H. 7. 3. 20 H. 6. 15. & 11 H. 6. 22. And of 
that opinion was all the Court, becauſe it is not much material, 
but matter or conveyance onely, Sed Adjournatur. 
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Hore verſus Broom. 


Eplevin. The parties being at Jſſue, The Jury appeared in 
Binco to try1t. And the Defendant would have challenged 
the Array, Ore tenus, becaule it was retoꝛned by one Sconner Sheritk, 
two days after he had received a Tat of dilcharge. And it was 
held by the Court, That he could nat challenge it fo2 that cauſe; 
"Becauſe it would be a rect averment againſt the Recozd; Foz 
it is returned by him as Sheriff; and the return accepted. But 
advice of the Court, he made his challenge to the Array, be⸗ 
cauſe it was favourably made and returned in favour of the par⸗ 
tie, t. And Illue being joyned thereupon, and all this matter 
given in evidence. The Court direced the Tryors, that it was 
not duly made and returned, koz it was without Tarrant. 
{Uhereupon the Array was quathed, 


Jordan verſus Jordan. 


Sſumpſit, and Declares whereas he ſued a Tait of Laticat againſt 
A the Defendant, intending to ſue him fo2 a Debt of Fozty 
pound, directed to the Sheriff of Wilts, and delivered.tt to J. S. to 

20cure a Warrant from the Sheriſt to arreſt the Defendant , 
11 J. S. accoꝛdingly obtained a TUarrant, that the Defendant 
in conlideratton the laid J. S would fozbear to urreſt him, allumed 
to J S to appear in the Queens Bench, at the day contained in 
the Wit , 92 to pay the Debt. And faz not perkoꝛmance of this 
Pomiſe he bzought. the Action. any he Defendant pleaded non 
aſſumpſit, ind kound againſt him, and it was, now alledged in ar⸗ 
reſt ol Judgement, becaule he did not chew how the debt grew due, 
n02 in facto that there was any ſuch Debt due. Secondly, be- 
cauſe he declares of apzomiſe made to J. S. and not tohimſelf ; 
and fo2 this cauſe pꝛincipally it was held to be ill, and adjudged 
fo2 the Defendant, — 


Bothwright verſus Harvy, Mich. 36. & , 7. Elia rot. 573. 


N'bbt upon an Obligation of One hundzed and twenty pound. 

The Condition was, that it he acquitted and ſaved him 3 
lels from an Obligation ot᷑ Sixty pound, wherein the Plaintiſt and 
Defendant were obliged to J. S. that then, «c. The Defendant 


(6) 


(7) 


3) 


leads, that J. S. ſited the Plaintiff upon that Obligation, and had 


judgement, But that bekoze execution he delivered the Sixty 
pound tothe Plaintiſt to ſatisfie it, and it was therenpon demur- 
red and adjudged to be no Plea; fo2 although execution be not 
lied, pet by the Judgement the party is damnified, fo2 his Land 
and Body is thereby lyable; and although he Jays the Sixty 
pound Debt, yet he doth not ſatisfie the Coffs. So the Bond is 
not ſaved, fo2 he doth not acquit noꝛ ſave him harmleſs as 2 and 
Elz. 186. fg, alſo the Bond is conjunctive, Acquit and ſave, &c.where- 
foe he ought to do doth, which was not done, And it was there: 
upon adjudged fo2 the Plaintiff, | 


bb Philpors, 


* 


mm. 


Termino Hillarit, Triceſsimo ſeptimo. 


—— — — — 


— 


(10) 


(II) 


Philpotts Caſe. 


A NEcrigent was awarded againſt Philpor and his wife, and di. 
A vers orhers upon an enditement ot rectſaricie. The husband 
Appeared upon the exigent, and confo2zmed himlelk acco2ding to 
Law; but the wife made default and did not appear. The yus. 
band pꝛayed to be bailed, ce die in diem, until the appsarance of 
his Ulle, fo2 the default ofthe wite ought not to pꝛejudice the hu. 

and. And the pꝛuctice and uſage of the Common Bench is, where 
pꝛoceſs of Dutlawzy iſſues againſt Baron and Feme, and the Baron 
appears, he ſhall have day by bayle, until the appearance ot his 

eme; but the Court ſaid, that it was in the diſcretion of the 
Court, when he came in upon the exigent, whether he ſhould be 
let ta Bayle. And this Court uſed nor to let the Baron to Bayle 
but to continue him in pꝛiſon fo2 the contempt of his Feme, untii 
the eme comes in, wherekoꝛe the Bayle was refuſed, vid. 8 H. 4.0. 


21 . 6. 4. | 


Rotheram werſus Crawley, Paſch. 35 Eliz. rot.332. 


4 xtbrupoh im Obligattoij The Defendayt pleads a releaſe, and 
Fes pleading, beraſe peared to be that there were 
roritroverfiesvetwirt the Plaintiſt, Lo2d, and the 2ndant be. 
dug bis Tenant fo2 a Retief and an Parlot, and they having ſub: 
matter D it to Arbitrament, it was awarded that there ſhould be a 
reieaſe made of them. andin der a eb Sri rtramnenkn 
reieate won ade by theſe woꝛds. Of all Is and Amerce. 


Coke A n fn moved that it thould not be a Barr, fo2 


it ſhall not 2vtend to this Bond. But the Court he 
trarp, fo2 though the intent was not toextingurſh ft, yet Dury 
e en of the Bound thereupon 

CL | | * | Hit 
avjtgedfoz the Defendant, 


Thornborough verſus Monpenſon. 


＋ Ovenant; e Covenant wherein the Bꝛeach was alsigued 
at he ſhould make fuch an —— b his Counſel] 
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aſſurance ot᷑ the mannoꝛ oto.as his Coumlei ſhal deviſe, c the CToun⸗ 
cel de viſeth an Obligation, oꝛ a Statute to be made fo? the peacea- 
oping thereof, he is not bound to make it ( Quod Curia con- 


ble enjo 
tef) But if the Covenant were to doe ſich Act 02 __ — = 
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aſſurance of the Pannoꝛ ot D. as his Counſel ſhall deviſe, and 
they de vile a Statute fo2 the peaceable injoyment thereof, he ts 
hound to do it. Jt was alſo moved that this was not within the 
Covenant, becaule the Deviſe was that he ſhould.bmd him and 
his Deirs and there is not any wozd in the Covenant, that the 
Heir chould be obliged; wherekoze, cc. But the Court gave 
not any anſwer thereto, and it was ended by arbitrement. 


Weaver werſus Carden. 


| Ction fo? theſe wo2ds, Thou wert deteRed of perjury in the Star- 


Chamber. It was held upon motion that the Action lay not; 
fozanhoneſt man may be detected, but not conviced, lo no flan: | 


der. Sed adjournatur. 
Harleſtons Caſe. , 


T was konnd befoze the Coꝛzener, Super viſum Corporis, That I. 
I Harleſton fell into a Maͤrlepit fortuito and ſo died. Afterwards 
by the procurement of the Queens Almoner, a Commiſston 
ilued out of the Crown Office (Quaſi in nature of a Melius Inquiren- 
dum) and. was awarded ts the Sheriff to inquire of his death, and 
of what goods and Chattels he was poſteſled at the time of his 
death; and it was found befoze the Sheriff, that he was Felo de ce, 
&. Jt was moved that this Wait oꝛ Commiſston was not well 
awarded; but utterly void; fo2 the, Statute of 428 Ed. 3. cap. g. is 
expeſly, that no ſuch Commiſston thall be granted; and that the 
Sheriff ſhall not take enditement by Tt oz Commiſsfon, and 
F. N. B. R. 144. and 250 agreeth therewith. But Ive the Clerk 
inkoꝛmed that they have divers pꝛeſidents ſince that Statute of 
ſuch Commiſstion awarded. 


Collet verſus Marſh, Trin. 35 Eliz. rot. 38. 


Rror Upon a Judgement in a precipe quod reddat. The Erto2 
aſsfgned was, becauſe the Defendant was not ſummoned. at 
the Church do2e, accoꝛding to the Statute of 3x Eliz. cap. 3. And 
by reaſon ok his default a grand capias was awarded, and Judgement 
given againſt him, and he loſt his Land by default, and in truth 
the Sheriff returned him ſummoned at the Church dooz, And it 
was thereupon demurred, whether he ſhould have this averinent, 
02 ould be put only to his Action upon the Caſe againſt the She- 
tiff. Duere, fo2 the Court upon the motion doubted thereof. Ec 
adjournatur; vide poſtea, Trin. 37. B. R. placito. 2. | 


York verſus Allen. 


Traint was bꝛought in the Common Bench of a verdig in 
£ I. Eanco Reginz, whereupon the Reco2d was removed, and there 
the verdict was affirmed, and now the Plaintiff in the firft Action 
Napes execution accoꝛding to the firſt verdict, as 7 Ed. 6 Dyer 81. 
18. And Popham and the other Juſtices held that he ſhould have 
execution; fo2 the Juſtices in the Common Bench, may not 

Bb 2 award 
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award execution, fo2 they have but onely tenorem Recordi. But it 
the verdict had been diſatfirmed, and execution upon the firſt ver. 
dict had been had befoze, The Court of the Common Bench 


might have awarded reffitution very well, and afterward ex: 


ecuition was awarded acco2dingly. 
Watts verſus Hagden. 


R Ban The Defendant avows the taking in white Acre fo) 
Damage-Feaſant ; the Plaintiff replies that they were 
taken in black Acre, abſque hoc that they were Damage-Feaſant 
in white Acre; and it was thereupon demurred. Et per curiam 
without argument it was ruled to be an ill traverſe. Fo2he ought 
to have traverſed the place of the taking, and not that they were 
Damage-Fealant; wherefoze it was adjudged fo2 the Avowant, 
V. Paſ. 37. plaato 14. 


Dell verſus Higden, Trin. 36 Eliz. rot. 547. 


—— firmæ, Upon a ſpecial verdict the caſe was, Tenant in 
Tail of a Copy-hold , remainder in Fee, is impleaded by 
plaint in Court Baron in nature ofa Wait ot entry in the Poſt, 
and ſuffers a common recovery with voucher: whether this ſhall 
bind the Remainder was the queſtion, the Tenant in Tail being 
vead Without iſſue, and it was found, Quod nunquam antea 
videbatur talis recuperatio in curia manerij predicti. The Court upon the 
motion ſeemed to incline, that it ſhould bind the Remainder, but 
they ſpake not much thereto. Sed adjournacur. 


Parlet & Bartholmew werſus Cray, Mich. 
36 & 37 Eliz. rot. 25. 


3 The Cale was, That a man having Fiſhes in his 
1 Pond, made his Executoꝛs, and died. The Defendant being 
his Erecutoz takes the Fiſhes, and the Plaintiff as Heir beings 
Treſpaſs, and upon this matter diſcloſed by Barr, it was demur: 
red in Law, and adjudged without argument fo2 the Jo laintiff. 
Fo? although it be Felony to ſteal Fiſh out of a Dam oꝛ Pond,o? 
Crunk, as 18 Ed. 4.8. yet the owner dying and leaving them in 
the Ponds, they are as ous of the freehold, which the Executoꝛ 
ſhall not have, but the Heir oꝛ he who hath the water; wherefoze 
it was adjudged fo2 the Plaintiff. 


Leigh verſus Shaw, Trin. 36 Eliz. rot. 767. 


Eton firme of a Chamber. The Caſe was, that one let a 
Rectoꝛy foꝛ years, excepting the Manſion houſe of the Reco2y, 
Saving to the Leſſee the chamber, now in queſtion, And whether this 
ſhall be ſaid to be let fo2 years was the queſtion. Popham,here is an 
exception out ot an exception, which is good enough, and ſhall 
make it paſs by fo2ce of the Leaſe; fo2 this exception oꝛ ſaving 
makes the thing ercepted as if it never had been lett : fo a ſa: 
bing out of a ſaving makes it as if it never had been excepted, 
and then it paſſed by fo2ce of the Leaſe at fſirſt. To which opinion 
without any argument the other Juſfices agreed, and it was ad- 
judged koꝛ the Plaintiff, Stanton 
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Stanton verſus Barnes, Hill. 36 Eliz. rot. 492. 


Pon a ſpecial Uerict it was found, that it was ancient Copy- 
hold Land, parcel of the Mannoz of A. and deviſable in 
Fee, oz ko: like, Solummodo ea capient extra manus Domini. And it was 
moved that the ſurrender was to the uſe or one fo2 life, remainder 
in Tall; remainder in Fee who were admitted accoꝛdingly by 
the Tenant fo2 life, dieth. And whether that were good to him in 
the remainder in Tail was the queſtion, Foz Tanfeild moved 
that in regard the cukome is found exv2eſly, that it hall be 
ſolummodo ea Capienti extra manus Domini, It ought to be an immedi⸗ 
ate taking; and he ſhall not take by way of remainder. Allo the 
cuſtome will not warrant any eſtate but fo2 life o2 in Fee, But 
the Court reſolved to the contrary, that it is good enough. Foz 
in that it is limited to one, and the Heirs ot his body, it · is not 
vold: but if it be not an Eſtate Tail, it is a conditional Fee, and 
ſo it was agreed by us all in the cale of Cravenor and Rake. Foz when 
a cuſtom warrants a greater, it ſhall warrant the Leſſer eſtate 
allo; to the ſecond it may be well limited by wayofremainder 
as well as to the immediate taker = when the cuſfome war- 
rants it, it cannot reſfrain a Fee to be limited as well by way of 
remainver as otherwiſe ; and he in rematnder, and the particular 
Tenant make but one eſtate ; and in that, it is found that the 
cuſtome is, that it ſhall be granted Solummodo ea capienti, it Is void 
therein, wherefoze it was adjudged accozdingly foꝛ the Plaintiff, 


Noke verſus Awder, Trin. 36. Eliz. rot. 


Ovenant, wherein he ſhews that one John King made a Leaſe foꝛ 
pears to A. the Defendant, who by Deed granted it to Abel, 
and covenanted with him, that he and his alsignes ſhould peace: 
ably injoy it without interruption. Abel grants it to J. S. who 
grants the term to the Plaintiff, who being ouſted by a ſtranger 
dings this Action, and atter iſſue zoyned upon a collateral matter 
and verdict fo2 the Plaintiff, it was alledged in arreſt of Judge- 
ment, that this r not fo2 the ſecond Alsignee, unleſs he 
could ſhew the Deed of the firſt Covenant, and of the alsignment, 
and of every mean aſsignment, fo2 without Deed none can be 
aſsignee to take advantage of any Covenant, which cannot com- 
mence without Deed. And to that purpoſe cited old Act x02, and 
19 Ed. 2, Covenant 25. And if one be tnfeoffed with warranty to him 
his peirg and Alsigns, andthe Feoffee makes a Feoffment over 
without Deed, The 1 — ſhall not take advantage of this 
warranty, becauſe he hat 
he had the Deed , ft ſhould be otherwiſe; and to that purpoſe 
vide 13 Ed. 3. vouch, 17. 3 Ed. 3. monſtrant de fayts 37. 11 E. 4. ibid. 
164, 15 Ed, 2. ibid. 44. 13 H. 7. 13. AND 14.22 Afl. plea. 88. But Pop. 
ham held that he ſhall have advantage without the Deed of 
alsignment; koꝛ there is a difference where aCovenant ts annexed 
to a thing which of its nature cannot paſs at the firſt without 
eed, and where not. Foꝛ inthe firſt caſe the Alsignee ought to be 
in by deed, otherwiſe he ſhall not have advantage ofthe Covenant; 
And therefo2e he denied the caſe of the Feoffee will warranty. Foz 


the ſecond Feoffee ſhall have benefit of the warranty, W be 
| ot 


not any Deed of Als ignment. But it 


(20) 


(21) 
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1 doth not ſhew the Deedof alsignment, but ſhews the Deed of the 
warranty; and ſo is the better opinion of the books. And to that 
opinion the other Juſtices inclined. Sed adjournatur. V. 3. Co. 63. V. 


poſtea. Mich. 36. & 37. placito 52. 


Carrell verſus Read. 


(22) —— Leſſee fo2 years Covenants to dꝛain ſuch water out 
or Land betoze lich a day; he pleads that befoze the day, the 
Leſſo2 entred and continued in poſſeſsion, until after the day. 
And it was thereupon demurred and adjudged to be no Plea, be⸗ 
cauſe it is a collateral Act to be done by him: unleſshe had ſajy, 
that the Leflozheld him out, and diſturbed him to do it. 


Hillary, 37 Eliz. in Commun Banco. 
Allen verſus Hollowell. 


(23) — firmæ. The Defendant pleads that the Queen was ſeiſed 

in Fee; and let it to J. S to years by patent, who let it to the 

Defendant : And pꝛayes in aid or the Queen; and it was ruled 

to be no Plea, becauſe he is not immediate Tenant; wherefo:e a 
Reſpondes ouſter was awarded; 


Day verſus Bisbitch. 


(24) Reſpaſs. F02 the taking and carrying away of a Dyers Fat, 
upon an eſpecial verdict, it was found that the Sheriff upon 
an Action againſt the Plaintiff, attached it being faſtned to the 
wall of the houle, and delivered it to the Defendant, And whether 
this taking o2 delivery were lawful o2 not, was the queſtion, 
Firſt, it was moved, that it couldnot be attached, becauſe it is 
parcel of the Freehold, and fired thereto. Secondly, That the 
action lies not againſt the Defendant, becauſehe hath it by the 
Delivery of another, and not by his own taking. And it was re: 
ſolved by all the Court that it could not be attached, in regard it 
is fired to the Land and Wall: And Anderſon ſatd, that TUainiſcot 
fired to a wall cannot be removed, and tf it be, it is waſte, So of 
Tables dozmant, fixed, æc. And Walmſley ſatd, that in the time of 
the Lo2d Dyer, this difference was here taken and agreed, that 
a Furnace fixed in medio domus is but a chattel, and is removeable, 
but otherwiſe it is being fixed to the walls, and afterwards it was 
adjudged acco2dingly fo2 the Plaintiff. The ſecond matter was 
not much inſiſted upon, becauſe he was pꝛeſent and took it; and 
ſo he was an immediate Treſpaſſer; vide 42 Ed. 3.6, 20H. 713. 2 H. 
6. 26. 
. 
Brawne S lſus Michael. 


(25) A De fo2 wowds.Thereas he was a Juſtice of Peace, that the 
Defendant ſpake ot him theſe woꝛds, He hath delivered untruths 

upon his Oath in his anſwer in the Chancery at the Suit of J. S. And it was 
thereupon 
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thereupon demurred, and without puvity of the Court, in Mich. 
36. & 37Eliz. Judgement was entredto2 the Plaintiff; and it was 
now moved to ſtay the Watt of inquiry of Damages to be award. 
ed, and all the Court agreed thereto, foꝛ Judgement was entred 
without their pꝛivity, fo2 they all now agreed that an Action lies 
not fo2 theſe wo2ds. v oꝛ he might deliver untruths upon his Dath 
in his anſwer, and not be perjured; fo2 there be therein two 
Daths, the one upon his knowledge, the other upon his Evi⸗ 
dence upon repoꝛt of others, which may be untrue, and he not be 
perſured: whereto2e, cc. . 


Sharrock verſus Hannemer. 


41ſ: impriſonment: The Defendant juſtices fo2 that he was (25) 
F High Conſtable of the hundꝛed ol D. in the County of $alop,and 
that the Plaintiff made an affray upon J. S. æ that he came p2zeient- 

ly after the affray made: e J.5.p2ated him that he would take (ureties 

of the Peace, becauſe he ſtooo in fear of his life,whereuponhe com- 
mittedthe — to ward there (fo2 that he would not find lure⸗ 

ties foꝛ the Neace) as it was lawful foꝛ him to do; and traverieth 

the Jmpziſonment in any other County; and it was thereupon 
demuürred. Firſt, becauſe a Conſtable cannot take furetics of 

the Peace,unleſs foꝛ an affray committed in his view, Secondly, 

becauſe the County is not traverſable, But as to the ſecond the 

Court would not hear any argument, fo2 there is no queſtion . 

but it is traverſable when the juſtification is Local; and fo it was 
adjudged in the Queens Bench. 27 Eliz. rot. 404*betwirt Dawby 

and Dawby. But as to the firſt, Anderſon, Walmſley and Beamond held 

that the juſtification is not good. Foꝛ Anderſon ſat, that a Con- 

ſable may commit one fo2 the bꝛeach of 2 Peace in his view; 

but not if it be done out of his fight. And he cannot take an Ob⸗ 
ligation fo2 the bꝛeach ofthe Peace, it it benot bꝛoken in his view 
and an high Conſtableis not ſuch an Dfficer no2 tonfervatsz of 
the Peace, whereof the common Law takes any notice,fo2heis 
not mentioned in any Book, and neither che Yigh no2 Petty- 
Conſtable can take any mans Path, that he ts in kear ok his life, 
wherefoze, 4c, Walmſley, a petit Conſtable may commit one tyho 
hath bzoken the Peace, although it were out of his fight, if be 
will not find furẽties of the Peãce, upon intoꝛmation thãt one in- 
tends ta malte a Battery, and to diſturb the Peace. Fo by p2e- 
venting of the occaſion of the breach of theJeace, it thall be well 
pzeſerved, And although that 10 Ed. 4. 22 Ed. 4. 25. 3H. 4. 9. are, 
that he may commit one upon view of the bzeach of the Peace, 
and malte him find ſurety therekoze, net 44 Ed. 3. Title Barr. ig that 
pe may do it. upon Inkoꝛmation of the Peace bꝛoken, oꝛ to be bꝛo⸗ 
ken, 0? that he comes where the perſons are alembled to bꝛeak it, 
fo2 thereby the bꝛeach ſhall be auoided: but he may not take 
lurettes b Recogniſance entred, becauſehe is not a Judge, no2 
any Dfficer of Reco2d, but is elected by matter in pais, and there: 
Me may take ſurety by matter io. ic (viz.) by obligation. But 
an Pigh Conſtable cannot do ſo, fo2 he is not a Conſervato? of 
the Peace by any Law, noꝛ find J.any.authozity which. mentions 
him, and in the North there be not any High Conſtables. But 
neither high noꝛ petit Conſtable can take an Oath of any one that 
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he is in fear of his like, wherefoze, cc. Beamond, a Conſtable and 
Sheriff are Coniervators of the Peace at the Common Law, 
and may taks ſurety of the Peace by Obligation, upon view of 
the Peace bzoken 02 tumult made; otherwiſe not. But the 
cannot take any mans Daththat he ts atratid of death, fo2 he is 
not a Judge no2 Dfficer of Recoꝛd, which is the realon that an Db: 
ligation taken by him ſhall be in his own name, and not in the 
Queens name, and ſhall be certified at the Seſstons of Peace, 
But a chtef Conſtable cannot do ſo, nor be they by the Common: 
Law, but by Cuſtome, and fo2 conto2mity, wherefo2e, at. Owen, 
a Conſtable is a Conlſervato? of the Peace by the Common Law, 
and may take ſureties of the Peace as well befoze the Peace bꝛo⸗ 
ken, as after fo2 otherwiſe it would be too late; and his Authozt: 
ty at the common Law yet remains, and that a chief Conſtable 
may alſo do it; but notwithſtanding his opinion, faz the reaſons 
befoze expꝛeſſed, it was adjudged to2 the Plaintiff. 


Mercer verſus Charter, Paſch. 35. Eliz. rot. 16 18. 


= upon a ver did in an a[siſe,An eſpectal verdict was found, 

which was imperfect in divers points, and how it ſhould be 
remedied was much doubted, fo2 they all reſolved he could not 
have a certificate, although a certificate lies in the firſt Action, a new 
venire facias àlſo lies not, becauſe no venire facias lies 11 the Action, 
but it was a Jury the firſt day, but as they were now adviſed they 
conceived that he ſhould have a new ſummons of the Juro2s in 
the Action. And Anderſon and Beamond held that he might. diſcon- 
tinue this Action, and hing a new attaint; but Walmſley and Owen 
conceived that after a diſcontinuance by Act of the party, he ſhall 
not have anew attamt, neither by the common Law, no at this 
Day, by the Statute of 23 H. 8. but that he ſhall be fined and ran. 
ſome, but they all reſolved that after a Nonſuit he ſhall not 
have anew attaint, neither by the common Law, no? by the ſaid 
Statute, Et adjournatur. of 


Baldwin verſus Wiſeman, Trin. 36 Eliz. rot. 906. 


"Reſpaſs upon a ſpectal verdict, it was found that Rich. Baldwin 

1 had iſſue, Richard and Henry, and two daughters, and deviſed 
his Land to Henry fn Tatl, if he lived unto his age of Twenty 
four years, upon condition that he ſhould pay one huͤndꝛed pound 
to his Daughters, and if Henry died without Heir, then ik Richard 
Ad not pay the ſaidHund2ed pound, that it ſhould remain to his 
Daughters and their Hetrs; and whether this were a Condition 
02a Remainder by limitation to the Daughters, was the queſtion; 
and Walmſley and Beamond held that it was a Condition, and Bez- 
mond laid, that a deviſe to J. S. paying One hundꝛed pound to J. D. 
and ik he fatl, that it ſhall remain to J. D. is a void remainder, 
So a deviſe to A. and his Heirs, and ik he die without Heir, that 
it ſhall remain to B. is a void Remainder. But Owen, e contra in 
the p2tucipal Caſe, fo2 it is a limitation by reaſon of the intent. 
But being afterward moved again, it was adjudged accoꝛding to 


the opinion ot walmſley, ut ſupra, that it is not any limitation but a 


condition, and that Richard was in foꝛ the Condition bꝛoken. 
8 Elizabeth 
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Elizabeth Counteſs of Rutland werſus Iſabel 
Countels of Rutland. 


Lizabeth Cotnteſs of Rutland, and other Erecuto2s of Edward (28) 
Earl of Rutland, Erecuto2 of John Earl of Rutland, againſt 
label Counteſs of Rutland: Action upon the Cale of Trover of divers 
Jewels and other Ooods to the value of One thouſand pound; 
and alledgeth, That the Oefendant knowing thoſe Goods ta ap- 
pertain tõ John Earl of Rutland in his life time, and after his death 
to Edward Cart of Rutland, as Erecuto? to John, and after his 
death to the Plaintiff as Executo2 to Edward, Executog to John, 

had converted them to their damage of One thouſand pound The 
Defendant pleaded Mot gutity, and found guilty to the damage 
of Nine hundꝛed and foꝛty pounds. And it was now moved in 
grreft of Judgment, That this Action lies not fo2 an Executo2 
upon a Trover and Converſion in the time of their Teſtatoz ; fo2 it 
1s not within the Statute of 4 Edw. 3. as a Quare impedit, and an 
Fjectione fumæ habe been taken to be within the equity thereof. 
Secondly, Becauſe there is not any certain time ſhewn of the 
Converſion, whether it were in the time of the Teſtatoꝛ, o2of 
the Executo2. Yeluerton to the firſt Exception; The Action well 
lies f02 an Executoz by the equity of the Statute ;/ and ſo it was 
adjudged, Paſc. 33 Eliz. in Banco Regine, That this Aﬀtion 182 
Executozs upon a Trover and Cönvertlon in the time ok their 
Teſtato2 , and it was one Drakescaſe., To the ſecond, the day of 

the Converſion is not material; fo2 be it in the time of the one o 

other, the Executoꝛ ſhall recover and have damages to the uſe o 
their Teſtatoꝛ: But the Court is certain enough, fo2 it is That 
the Defendant knowing the Gogds to be the Goods of the aid John Earl of 
Rutland, and intending to defraud the Plaintiffs, had converted them. So of 
neceſſity it is to be intended, that the Converſion was in the 
laintiffs time. And as to the firſt; all the Juſtices reſolvep, 
hat an Executo? may well maintain an Action fo Goods 
converted in the time of their Teſtato2;by the equity of the Sta: 
tute of 4 Edw. 3. ag well as a Quare Impedir; and Id is the common 
experience at this day. But as to thr-Decond, Beamond ant} Owen 
heldittobeamatertal Ex ot; .o2rheaporthe Converſion 
ought to be expꝛellp latd, alt it de not Traverſable; to it is 
matter of ſubſtance, and the point of the Anion: and therefoze 
the day and place of the Converſion ought to be erpzefly mention. 
ed. And it hath wat — the Queens Benth in Sttanſhams 
caſe, and in Sir Thomas Pylliſtons caſe, That the place of the Con⸗ 
verſion ought to be laid; otherwiſe it is ill: and as this caſe is, 
the Action may be bꝛought of the Converſion in the time of the 
Teffatoz, o2 in his own time. And it is doubtful in whoſe right 
[tis ought, fo2 want of the time — expꝛeſſed: And in the 
one caſe he ought to have his Action upon the Statute, and in the 
other caſe by the Common Law; wherefo2e it is not goon; But 
Anderſon and Walmſley held ſtrongly to the contrary; fo2 the Caſe 
1 agreed, that the Executoꝛs tall have the Action as well foz 
the Converſion in the time of their Teftatoz;as in their own time; 
lt 1s not material in whoſe right one _ be brought: Foz they 
et re 
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are to recover damages to the uſe of their Ceſtatoꝛ both ways. 
And it is agreed on ali ſides, that the day la!d down, is not Ti, 
verſable ; and not being erp2efſed, it 1s hot much material; no 

the Jnqueſt ſhall not have regard thereto: But the time is well 
laid Down; f02 it is Poſt mortem, intending to defraud : So of neceft, 
ty, it is to be intended that the Converſion was Poſt mortem. And 
as to the Caſes cited, That the place of the Converſion is mate. 
rtat in this action; that is, becauſe otherwiſe there cannot be 
any tryal, if no place had been alledged: But as this caſe is, 
being after Uerdid,it 1s not any Exception to ſtay the Judgment, 
although peradventure it might have been an Exception, if there 
had beena Demurrer thereupon; koꝛ that is not in default of ſub. 
ſtance, but it is to the manner onely ; Afterwards in this Term 
the Reco2d of the Caſe of Ruſſel and Pratt, which was Hillary, 
21 Eliz, Rot. 410. in Banco Reginæ was bꝛought in and ſhown, And in 
that it was pꝛoved. That an Acton lies fo2 an Erecutoy foꝛa 
.onverſion in the time of his Teſtatoz, but nothing pꝛoved koz 
the day. And it was ſaid by anderſon, That the L Chief Juſtice, 
and Chief Baron were of his opinfon ; but further day was given 
till the next Term; and if any of the parties died, Judgement 
ſhould be Tunc pro nunc: Aud afterward, the next Term it was ad. 
judged accoꝛdingly fo2 the Plaintiff, Nota, That in this cale, it 
was reſolved, that thzee Executoꝛs banging this Action, and the 
one being an Inkant, and they all ſued by Attoꝛney, that it was 
good, becauſe they all are but one perſon, and ſte in autre droit, 
and not in their own right: And it is not reaſonable, that one oz 
two ſhould ſue by Attomey, and a third by Gardian 02 Prochine 
Amie. 749 | 


= 


Walker verſus Collier, Hillarii, 36 Elis 
| Rot. 906, or 306. 


1 Upon a ſpecial Uerdid the Caſe was, the Land was 
L- deviſed to one fo2iife, Remainder to the Plaintiff, paying 
Fiveandfo2ty ſhillings to John S. And it was found, that the Land 
was bert thꝛee pound per annum. The Tenant fo2 Like died; and 
whether the Pſaintifhav thereby a Fee, o2 fo2 Life, was the que: 
tion: And all the Court reſolved without any great Argument, 
That he ſhould have it in Fee, eſpecially when the money is not 
appointed to be annually paid. And Anderſon ſatd,That this woꝛd 
paying, made his eſtate Conditional; but the not finding whether 
it was paid, is not material, no moꝛe is the finding of the value. 
Mheretoꝛe it was adjudged ut ſupra fo? the Plaintiff. 


Chomley verſus Humble, Hillarii 35 Eliz. Rot. 2018. 


Reſpaſs. Apon Demurrer the Caſe was ſuch. A Feoffment was 
_L made to theuſeofone fo2Life, Remainder to Henry Chomley 
in Tail, Remainder to another in Tail, Remainder over in Fee 
to the Loꝛd Chamberlain, Lo2d Hunſden, with this proviſo, That 
ifany of them in Remainder in Tail, Go about to levy a Fine, 0? — 
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do any ac, whereby the ules limited ſhall not take effect acco2d- 
ing to the Limitation, o2 that there ſhall be any diſcontinuance ; 
that then the eſtate of him who lo goeth about, ſhall ceaſe; as if 
he were naturally dead, and no otherwiſe. And whether this 
were a good Proviſo, and that the Eſtate ſhall ceaſe by ſuch an au 
done, was the queitton. And after Argument by the Serjeants 
on either ſide, the Court delivered their opinion, that it was not 
good. Anderſon, At the Common Law Ceſtuy que uſe hat nothing; 
and an Eſtate of Inheritance at the common Law cannot ceale ; 
and the Statute of Uſes doth not help it : Fo2 the Statute can- 
not help any Uſe, where there is not any perſon who is ſeiſed to 
the uſe. Walmſley, The Proviſo, that it ſhall ceaſe, as if he were 
naturally dead, is void, and without ſence: Fo2 if he were dead, 
it ſhould deſcend to the ſon, and he ſhould be in, inthe per by the 


Father, and it ſhould come unto him quaſi by degrees and eps; 


but that cannot be when the Father is in eſſe and living: Where- 
foze the woꝛds in the Proviſo to this purpole, are void, and without 
any ſigniſication, and they are as if they never had been menti- 
oned; and fo it is an Eſtate tail abſolute and without Condition: 
But in entry into Religion, the Land ſhall deſcend to the ſon ; 
fo2 the Law reputes him dead. But if an Act of Parliament had 
been made ut ſupra, it ſhould be good enough, and ſhould make a 
diſcent to the ſon without death ; but by conveyance there cannot 
any ſuch diſcent be made. And an Eſtate of Inheritance in Land, 
cannot be made to ceaſe by any conveyance, without ſome other 
act doing, Beamond ad idem: An Eſtate in Tail cannot ceaſe at 
the Common Law, no moꝛe cannot it in Uſe at this day; fo2 it 
is as an Eſtate executed at the Common Law; and the iſſue can. 
not have a Formedon, living the Father, and that Feoffees at this 
day ſhould be ſeiſe d to his Ale is abſurv. Therefoze,tt. Sed Ad- 
journatur, and not adjudged at that time: But afterwards in the 
next Term adjudged, that the proviſo was not good, and that the 
Jie could not have it fo2 the fozfeiture, i Coke 86. 


Dyotto yerſus Curtedale. 


A Sumppoſing that he was his Receiver at London to 
A render accompt. The Defendant ſaith, That he received 
it at Lichfield to deliver over to J. S. which he had delivered abſque 
hoc. That he was his Receiver at London, and it was thereupon 
demurred, and _— Argument adjudged fo2 the Plaintiff ; 
{02 the place of the Receipt is not Traverſable , fo2 the Receipt 
1s not local, but tranſitozw, which matter may be giden in evt- 
herecerven if in another manner at had been weit non ekibere 
cert | er manner, it had been well enough.TWhere- 
koꝛe it was adjudged ut ſupra. ; — 


Cc 2 | Howlet 


(30) 
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Howlet yerſus Osbourn. 


(31) 7 The Cale was, that one delivered ten pound tothe 
Drtenvant to deliver to the Plaintiff; and the Defendant 

p2omtited the Plaintitt to pay it unto him: And upon this the 
JIlatntiff bzoughthits Action, and ruled, That it lies not. But 
Walmſley ſatd, It the Plaintiff had given a day fo2 the payment 
thereot, it had been a g uod confideration. ; 


. : ; 4 
_ Eyler verſus Lane & Pers. 


(32) —— It was found by ſpectal Uerdict, That the Land was 
demtſavie in Fee, oꝛ in Call by the Cuſtom ; and that this 
Land was demiſed in Tail by Copy, und that the Coppholder 
tuffered a Recovery in a CUrit of Entry in the Poſt with Uoucher 
over; and that ſuch Recoveries were not uſed there befoze : and 
whether this ſhould bind the Eſtate Tatt oꝛ no, was the queſtion, 
And the Court upon motion thereof conceived, That it ſhould be 
hard to warranr ſuch Recoveries, -unlefs there be an eſpectal 
cuſtom to maintain it; and it is hard ta maintain it, foꝛa Tar: 
ranty cannot be annexed to ſuch an eſtate. Quære. But after: 
wards it was adjudged, That this Recovery being againſt the 
Tenant in Tail himſelf, was at the leaſt a Diſcontinuance, as it 
is ot a Recovery againſt Tenant in Tail in poſſeſſion at the Com- 
mon Law: But whether it were a Bar to the Intail, oꝛ not, they 
agreed not in opinion. But fo? the caute ofthe Otfcontinuance, 
Judgment was given fo2 the Oetendant. | 


Price verſus Williams. 


(33) Ebt as Executoꝛ to the Lady price upon an Obligation: The 
Condition was fo2 the payment annually of fozty pound, 

during the Life of the Lady at the Feaſt of St. Michael, andthe 
Annunriation, O? within thirty dayes after every of the ſaid Feaſt. 

The Lady dies within the thirty dayes : Whether this ſhall dif: 

charge the payment due at the laid Feaſt befoze her death. And 


the Court held, that it did. 


Termino 


Fꝶꝶꝶ ? 


ELIZABETH E, in Camera Scaccarii. 
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Termino Hillarii, 37 Eliz. in Camera Scaccarii. 
Percy verſus Bardolf. 


Rror upon a Judgement given in the Queens Bench: Debt 
was brought againſt Baron and Feme, fo2 the debt of the Feme. 
Upon an Obligation made by the Feme dum ſola fuit, upon Non eſt 
factum pleaded, und found foꝛ the Plaintiff. Judgment was, That 
the Baron ſhall be in miſericordia, and that the Feme capiatuc : And 
this being afligned fo2 Erroz, the Judgment was reverſed, fo2 it 
ſhould be capiantur fo2 both, 34 H. 6. 23. 15 Edw. 4.2. 3 Edw. 4. 24. 
4 Edw. 4.25, 1 Hen. 7. 25. 9 H. 6. 9. ON 


* 


(1) 


(1) 


(2) 


Termino Paſchæ, 
Triceſsimo ſeptimo ELIZABETH, 


in Banco Reginæ. 


Dudley verſus Kington. 
an Ebtupon an Dbligation. The Condition was, That 


ikthe Plaintiff, had, polleſled, and enjoyed the Ot. 
p fice edicts of the Cort of Conſcience in 


Fo2 it ought to be an — in intereſt, and not onely an occupati⸗ 
ozmance of 


Alliſe, 02 the like. obere zer. And akterwards Judgement 


| Girland werſ#s Sharpe. 


* Upon Demurrer the caſe was, That one inkeoffed his 
two ſons to the uſe of himſelf fo2 life, and after to the uſe of 
them and their heirs, Ad ultimam voluntatem ſuam per implendam. And 
afterwards deviſed ft to Sharpe, the Defendant in Fee; and whe- 
ther Sharpe ſhall hereby have the Land, o2 not, was the queſtion. 
Gawdy conceived, That he ſhould not; foꝛ an Cite cannot be limit- 
ed upon an Uſe.Then when he limits it to the (iſe of his two ſons, 
and their heirs, he cannot afterwards limit it to the Uſes of his 


laſt will. But the woꝛds Ad performandum ulti mam voluntatem, — — 
mt 


— — — —- —— — 


ELIZz AB ZT EHE, in Banco Reginæ. 


— 


— EAA Ia An 


iimit any Uſes thereby, are void words; and to that opinion 
-. Clench agreed. But Fenner doubted thereof; wherefo2e it was ad 
journed- 


Thynn verſus Chomley, Trin. 36 Eliz. Rot. $42. 


Ebt. And Declares, That he let certain Land to Agar fo2 one 
and twenty years, rendatng annually at the Temple Church, 
London, — 1 troy at Michaelmas, und the Annunciation, Et fi con- 
tingat, That the ſaid Rent ſhould be behind, and not pald at the 
dapes, cc. That then the ſaid Agar, his Executoꝛs and Aiſignes, 
ſhould kozkeit nomine pœnæ thꝛee ſhilltngs four pence fo2 every day 
which ſhould incurr atter ſuch default, until the ſatd Rent and Ar⸗ 
rearages ſhould be paid, That afterward upon 28 February, 32 Eliz. 
the ſaid Agar granted his eſtate to the Oefendant; and that after 
the grant at Michaelmas, Anno 33 Eliz. the Rent was arrear, and not 
paid, and it was tn arrear fo2 tive hundꝛed ſeventy ſix dayes after. 
And that at another Rent dap it was in arrear, and not paid, and 
remained in arrear fo2 twelve dayes. Wherefoze he had fozfcited, 
ec. Whereupon he demanded thzee hundzedpound ſixteen ſhil⸗ 
lings and eight pence The Dekendant thereupon pleaded Nil debet, 
and it was found againſt him; and it was now moved in Arreſt of 
Judgment, that this Action lies not againſt the Allignee; to2 this 
nalty is meerly founded upon the Contract, which is in pꝛivity 
wirt the Leſſo2 and Leflee, and it runs not with the Land. 
But Gawdy and Clench held that it well lay, foꝛ the Land is charged 
therewith, and the Allignee fo2 his own time ſhall be chargeable. 
But Fenner held e contra, fo the penalty is quaſi collateral, Fenner 
allo moved, That the Declaration was not good; fo2he is not 
entituled to the 28 unleſs the Rent be demanded, no moꝛe 
then he ſhould be to the Fozfeiture of a Leale fo2 non payment. 
Gawdy, it is not alike , fo2 the Condition which goes in Oefea- 
{ance of an Effate, ſhall be taken ſfrialy ; but the penalty is in 
nature of the Rent. And as he ſhall have the Rent it ſelf without 
demand, lo he ſhall have the penalty. And to that opinion Clench 
agreed, Popham abſente. TUheretfo2e it was adjourned. 5 


| 1. 


Goodale verſus Wyet, Hill 37 Eliz. Rot. 805. 


9 — firmæ fo Lands in Alisbury: Upon a ſpecial Uerdid the 

cale was, That Sir John Packingron by Deed indented — 
of thole Lands one Woodlif upon condition, That if he paid to 
the Heirs, Executoꝛs, oꝛ Adminiſtratozs of Woodliff one hundꝛed 
marks within a year after his death; that then Charta prædicta & 
ſeiſina ſuporinde deliberata foret vacua & nullius effectus. Woadliff Infeoffs 
].S. thereof, and dies, and within a year after his death, Sir John 
Packington ũᷣgrees With the heir of Woodliff fo2 thirty and two pounds 
to be paid tn ſatisfaction of the hundꝛed marks. Nevertheleſs at 
the dap he paid unto him the one hundꝛed marks upon his pꝛomile 
betozehand, to re-deliver all unto him but the two e thirty pound, 
and the heir then retoꝛned back unto him all but the two and 9005 
pound: And hereupon Sir John packington entered ttþon J. s: who 
entered, and let it to the Plaintiff. Popham: although the one 
hundꝛed marks were intirely patd, and ſo the Condition =_ — 

| o2me 


(4) 


— . 
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(5) 


(6) 


(7) 


(8) 


foꝛmed in woꝛds, vet circumſtance will make it to be no payment 
n02 ——.— in Law. Foz payments ought to be plain and 
true: But here there is not any true payment of mode then thir: 
ty and two pound; fo2 of the reſidue there was uot any payment; 
fo2 he that paid it, may thereot have an Accompt agauuit him who 
received it: And it is as no payment, but quaſi u Keceipr to render 
an Accompt : And to that opinion Gawdy ſeemedto agree. Gamdy 
alto held, that the money ought to have been paid here to the ai⸗ 
fignee ; toz he is the party, who is to have the loſs, and therefoze 
he ought to have the payment : And although he be not named, 
It is not material; and fo2 that purpoſe Vide o Rich.2.Quid juris clamat. 
Uiherefoze they adviſed the Jury to find this matter ſpeciallp, 
and ſo they did; Quere tamen de ceo. Perkins 148. And after Argument 
it was adjudged actoꝛdingly foꝛ the Plaintitt, o the reaſon befoze 
ſpecified. Note, That afterwards a TUrit of Erro2 was bzought 
upon this Judgment, and the Erroz was afligned in point of 
Law; and affirmed, That they were good words ofa Condition; 
and that this payment being Covenous, was no perfozmance, 


5 Co. 95 b. 
Hill verſus Prideaux. 


Reſpaſs. Fo2 that he chaſed his Cattle In tantum ita quod per fugati- 
— :nteriernor.The Defendant pleads,That the place wheee, 
et. is holden of him by ſuch ſervices, and he diſtrained thoſe 
Beaſts, and impounded them in a Pound overt; and that they died 
ere De fame in default of the Plaintiff, the which is the ſame 
reſpals. And it was thereupon demured, and without Argu- 
ment adjudged fozthe Plaintiff ; fo2 when the Plaintiff alledged, 
that in ta ntum effugavit, q ationem interierunt; and he pleads, 
Quod fame interierunt, that is not any Plea without a Traverle, 
Quod per effugationem non interierunt. 


\ EE Jinkinſon werſus Mayne. 


Ah theſe words, The Plaintiff deſerved to have bis Ears naiſedto 
the Flory. Adjudged that the Action lies. 


Smith verſus Vanger Colgay. 


—__— by an Adminiſtratoꝛ, De bonis aſportatis in vita inteſtati. After 
1 Qerdic ft was moved in Arteſt of Judgment, That this da: 
on is not given by the Statute of 4 Ed. 3. bũt ruled without Argu⸗ 
ment, That the Aaton lap by the Equity of the Statute; toꝛ it is 
in equal miſchief, 14 H7.13. Accord. 


Earl of Pembroke verſus Sir Henry Berkley. 
Paſc. 36 Eliz. rot. 35 1. 


A Aub upon the Caſe, toz dtn dan him to execute his Office 
41 and upon Demurrer the caſe was, That the Earl of Pembroke 
was leiſed in Fee of the Wanno? of Freomſwood in the Mo 


— 
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of Somerſer, with the cuſtody of the Foꝛꝛeſt of Fromeſwood thereto ap- 
pertaumug (the Fozreſt being the Queens) he granted by Inden⸗ 
ture ta Sir Maurice Berkley, Father to the Defendant; and to the 
Þeirs males of his body, the office of the Lieutenantchip of 
the Foꝛreſt, and the cuſtody ofa walk within the ſaid Foreſt called 
Savordale walk, with all Fees thereto appertaining. Provided, and 
che ſaid Maurice Berkley doth covenant, promiſe and grant tor him, his Heirs, 
&c. That the ſaid Earl, &c. ſnall have the command of the Game there. provided 
alſo. and the ſaid M. B. doch further covenant, not to fell or car any wood, but 
for "neceſſary Browſe, &c. Dir Maurice Berkley dies, and afterwards 
ir Henry Berkley being his Þetr, enters and cuts down four, 
Daks, whereupon the Earl claimed it fo2 the condition b2oken., 
and whether it were a condition, oꝛ but a Covenant, and whether 
* were bzoken, and if the eſtate of Sir Henry Berkley by this Ac 
done, be determined and foꝛkeited, were the queſtfons. Tanfield and 
arkinſon argued that it was but a Covenant, and not a Condition, 
Fo2 the wozdS are all the wo2ds' of the Leſſee, and there is not 
any reſtraint impoſed by the Lelloz; and being conjopned by the 
Leiſee with the Covenant, are onely ofthe nature ofa Covenant, 
and not conditional. But it it had been provided always, and it is co- 
venanted, &c- there peradventure it might have been a con- 
dition; koꝛ they be the woꝛds as well ofthe Leſſoꝛ as of the Leſſee; 
and in proof thereot relied upon 28 H. 8. 6. and 13. 3 & 4. Phil. & Mar. 
150. Gravenors Caſe, 5 Elz. 222 and 318. That the —1 7 proviſo being 
coupled with a Covenant, and being ſpolen by the Lellee only Do 
not amount to a Condition, but to a Covenant only. But paſch.33 

Eliz, rot. 709. in the Common Bench, betwirt Symſon and Totterel, 
where a proviſo was, And it is Covenanted and Granted that the Leſſee 
ſhall not aſſigne his term, it was adjudged to be a condition fo2 the 
reaſons beto2e; and here be not any woꝛds which ſhew the intent 
of the parties to make the eſtate conditional; but rather e contra. 
Foꝛ the firſt clearly is not any condition, but a Covenant ouly. 
Ind of the ſame nature is the ſecond, fo? that is provided alſo, &c. 
- whichis in the ſame manner; and although the wozds in the Jn- 
denture are quaſi the wo2ds of both, yet are they pꝛoperly the woꝛds 
of him who ſpeaks them. Coke the Queens Attozny, and Williams 
Serjeant e contra. Foz this pꝛoviſo ſounds as a condition , be- 
cauſe it ſtands ſubſtantive ; and it is to reſtrain the doing ofa thing: 
And it is alfo a Covenant of the bzeach whereof Damages ſhall 
be recovered, but admit it were not a condition, yet the cutting 
down of the Trees was a foxfettureofhis office, bya condition in 
Law annexed thereto, whereof the Earl ſhall take advantage, 
and not the Queen, as 39 H. 6. 18. Gawdy, thts proviſo here is 
tot any condition; to2 a proviſo of it ſelf in a Deed which hath not 


any perfect ſentence annexed thereto, is neither a Condition noꝛ 
a 


ovenant. Foꝛ the concluſion thereof ſhews how it ſhould be 


taken, but this is matched here with the wozds of a Covenant; 


lo that the wozds which make it to have any perfect ſence reſt 
only in Covenant; fo2 ik it ſhould be taken by it ſelf, it hath 
not any meaning, and then it cannot make it a condition; the 
wo2ds alfo ſpoken by the Leſſee only, ſhall never make n con- 
dition; and to that opinion Clench agreed; Popham & Fenner e 
contra; f02 the proviſo Here hath a perfec concluſion, fo2 the woꝛds 
that the Leffee ſhall not fell Trees, refer to the proviſo and to 


the Covenant; fo it ſounds as well * the Condition as to the 


Covenant : 


——— — 


(9) 


—Tovenant;andit ſhall be as if there had been ſeveral ſente 


Termind Paſchæ, Triceſsimo ſeptimo. 


; : nees; 
d there is not any difference betwirt this and the Cale ot 
5 aud Tytterell betoze recited. and Popham ſald, that if there 
mere nat here a Condition in fait, the Defendant had foztetcey 
his Eſtate by a Condition in Law annexed thereto; and that f02- 
eiture is to the Plane Fo2 it is a Condition annexed, that he 
hall pꝛelerve the Game; and when he deſtropes that which 18 
fo2 the pꝛelervation of them, he thereby bzeaks the Condition 
in Law; and although the Woodward map by his Dffice cut down 
Trees and not be puniſhed, yet the Law thall pumſh a Keeper 
who oftends therein. And as to that which hath been ſaid, that it 
ft be a koꝛteiture, it ſhall be to the Queen, ot the entire oftice, that 
is nat lo, foꝛ there is a difference when a man hath an office, and 
rants the tntire office to another to2 like, and the Grantee 
Deaks a Condition in Law, the intire office is fozfeited. But 
a man hath another inkerioꝛ otfice derived out of his office, but 
not any part of the puncipal ottice, but appertaining thereto, 
and in his gift, the fozfeiture of the interto2 office is given 
to the grantdꝛ, and it ſhall not be a fozfciture of voth otfices,which 
is the reaſon ot the Caſe, 39H. 6. of the Caſe of the Ouke of Nor 
Gawdy, J do not remember any book; that the cutting down of 


Trees ts the koꝛteiture of the oifice 66a Parker; fo2 the condition 


annered to his office, is but to pzeſerve the Deer, and therefoze 
5Ed. 4. if aftranger kills the Oeer, it ts a fozfetture of his office „ 
but clearly it is not ſo it the Stranger cut down the Trees and ag 

this Cale is, it doth not appear to be any foꝛteiture, foꝛ although 
the Defendant hath cut down four Trees, yet it appears not but 
that there is ſufficient left fo2 B2owle and ſhade to2 the Deer, 
and fo? covert fo2 them;wherefo2e,tc. Adjournatur. And afterwards 
upon conference amongſt all the Juſtices of England, it was 
held by the greater part of them to be a Condition, and ad: 


judged arco2dingly. 2 Co. 71 poſtea Paſch. 39. pl. 17. 


Portman verſus Wikis. 


Ebac firmæ, lipan a ſyecial Uerdid it was found, That the 
Bifhop-of Wincheſt 26 H. 8. [ett that Land to Robert Hill fo2 99 

ears, That Robert Hill 1554. being poſſeſted of that Leaſe made 
his will, and thereby deviſeddivers Legacies of Plate and other 
goods to others; And afterwards therein deviſed All the reſidue 
of my goods. my Debts and Legicies paid unto Margaret my Wife, whom 1 
make my ſole Executrix, to ſee my Will performed; and I make Henry Portman 
my Overſeer. Robert dies, the Fem= enters generally, anddeviſeth 
that Term to james Hill, and dieth befoze the debts paid. James 
enters by the Executoꝛs aſſent, and was a luitoꝛ to the Biſhop of 
Winch fer, that he might ſurrender it to the uſe of symms and his 
Heirs, who agreed thereto; afterwards James Hill in the Court of 
the Yanno2 of Tauncon ( whereof this Land was parcell) ſurren- 
Dꝛed it to the Steward there, to the uſe of Symrs and his Heirs 
in petpetuum; andafterwards the Brſhop agreed to that ſurrender, 
and let that Land to the Plaintiff, and the Defendant (as a ſer: 
vant to symms) entred; Et fi ſuper totam materiam. The firſt point 
moved was, whether by the deviſe of Omnia bona, this Leaſe fo? 
years did pals; fo2 it was moved, that it was intended only of 


chattels perſonall, but not of real, and in p2oof thereof 4d 6. 
; grant, 


I 


— — — 
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grants 51. was cited, where by the grant of Omnia bona, Leaſes do 
not pals. But Catalla compꝛehends as well real as perſonal, as Stan- 
ford 45. and the Law regards thts Diverſity betwirt them; fo2 
the (Uzi of fieri fcias and other Wats mention Bona & Caralla, 
which they would not do, ik Bona compꝛehended both. Secondly, 
when the feme entred generally, whether the ſhall be ſaid to be 
in as Legatoꝛy oꝛ ds Crecutrtx; to2 if the took it as Executrix, 
her devite thereof is void. Thirdly, whether this ſurrender into 
the hands of the Steward, to the uſe, cc. and the Leſſoꝛ agrec- 
ing thereto, be a good ſurrender to ertinguith the term, although 
it ve a void {imitation of the uſe, Gawdy by the grant of Omnia 
bona mobilia & immobilia, Leules to years pals : (0 ſikewiſe it is of 
the grant ot Omnia bona in Heneral, and 39H. 6. 35. is that a man 
had Rent fo2 pears, and granted omnia bona ſua ; and it was held 
that this Kent paſſed, and 7 H.4. is that an Executoꝛ ſhall have 
an Ejectione firmæ by the equity ofthe Statute of 4 Ed. 3 de bonis aſpor- 
tatis, &c. So the Law accounts of them as goods, But Popham and 
Clenchheld, that 4 Ed. 6. is Law in this point, that by the grant of 
Omnia bona Leaſes paſs not; but they concetved that in CAiils, they 
may well paſs. Foꝛ it is a Legacy whereof the Civilians are Judges, 
and they hold that bona comprehends all Chattels: and we tn this 


point ought to judge accoꝛding to their Law. Foz the ſecond point. 


Gawdy und Popham held, that ſhe ought to have made her election 
befoze the had it as Legatoꝛie, eſpectally as this Caſe is, it 
being given by the name of che Reſidue, Sũ as the ought to have 
ſhown that there was ſufficient to ſatrsfie all debts and Legactes, 
over and beſides that Leaſe, and that ſhe would have it by the 
name of the Reſidue, and it is here found that ſhe died befo2e all the 
Debts ofthe devilo2 were patd, ſo as ſhe cannot have it as the 
Reſidue until they be paid oꝛ ſatisfied. Fo2 the third point, of the 
ſurrender they ſaid little thereto, Gawdy only conceived that it 
was not any ſurrender; fo2 it was never intended to ſurrender to 
extinguiſh it, but to grant it to an uſe, which if it takes not effec, 
it is void to all purpoſes to make a ſurrender, Et Adjournatur, 


May verſus Alvares, 


A and declares, whereas the Defendant was poſſeſſed 
A. dediverſis bonis of the Plaintiff, that the Defendant in con- 
ſideration the Platntiff would foꝛbear the goods, pꝛomiled to de- 
liverthem within ſix months, and alledgeth in facto that he fozbear 
them:koꝛ ſix months, and that the Defendant had not pet dell vered 
them upon non aſſumpſit, pleaded and found fo2 the Plaintiff, it was 
moved in arreſt of Judgement. Firſt, that there was not any con- 
lideration, fo2 it is that he ſhould fozbear; and he doth not ſhew 
f02 what time, which is not any conſideration; fo2 ſo he might fo2- 
bear but fo2 a quarter of an hour, and although it be alledged, 
that he fozbear fo2 ſix months, That helps not the conſidera- 
tian alledged, Secondly, he doth not ſhew what goods upd 


were, and lo incertain. But the Court held it to be well enou 

notwithſtanding theſe exceptions, fo2 as to the firſt, it is a ſufũ⸗ 
cient conũideration, that he tozbear; and he ought to ſhow koꝛ what 
time he fozbare it, and when the Defendant laith, that he would de: 
liver them within fir moneths, therein is implied, that the other 
ſhouldfozbare them fo2 ſix months, and therekoꝛe it is ſufficiently 
ſhown that he fozbear them fo? ſix months.Secondly.there neednot 


any 
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any certainty of the goods to be ſhewn, fo2 he is not to recover 
them in — but damages, ec. wheretoꝛe it was adjudged foꝛ the 


Plaintiff, 
Barton verſus Lever & Brownlowe, who were Recoverers for 
Sir Rich. Shutleworth, Paſch, 23 Eliz. rot. 396, 


Rror. The Caſe was, that R. Barton tenant in tail levied, an ex: 
E roneous Fine in Septimo Elizab. and afterwards upon the decimo 
Martij, undecimo Elizab. (which was firſt the week in Lent) a Wat 
of entry was bzought againſt the Conulſee, returnable die Luce 
quarta ſeptimana quadradgeſſimæ proxim. futur. Et in dieLunz quarta ſeptimana 
quadrageſſimz of the ſame Lear, the Conulee appeared and 
vouched R. B. who entred into the warranty and vouched over, and 
ſo a Recovery was ſuffered: R. B. dies, the iſſue in tail bꝛings erroz 
to reverſe the Fine, and this recovery was pleaded in Bat; and 
it was thereupon demurred. Atkinſon argued foz the Defendant, 
that it was a good Barr to the Tait of Erro2. The firſt queſtion 
was whether this entry into warranty, and ſo a voucher over, and 
ſo a recovery had, be a Bar to the iſſue in tail to have a Wat of 
Erroꝛ of the Fine; and he held that it was. Fo2 by entring into 
warranty generally a man ſhall loſe all Rights and all Actions 
which he hath to the Land, all Rents, all Condittons and every 
other benefit which he may have thereto ; and fo? that purpole 
2 Ed. 2. voucher 208. ald 7 Ed. 2. voucher, That rent is gone by a 
general entry into warranty, So 3 Ed. 3. 51. 5 Ed. 3. 11. that a 
Tondition is gone; ſo 50 Ed. 3. that his action is gone although he 
would ſave it by pzoteſtation ; and 3 aſſiſe plea, that a Baron by his 
entry into warranty with his Feme ſhall lofe his own Action, 19H. 6. 
By a partition betwixt Coparceners, the Wait of Erro2 is gone, 
And although it were ſaid that this Wat of Erro2 is but oniy an 
examination of the Reco2d, which is not gone by the entry into 
warranty; that is not ſo, foꝛ by his entry into the warranty, his 
Title to have reſtitution is gone, and it he ſhould reverſe that 
Fine, he is to have reſtitution; ſo by conſequence the Land is de: 
manded, which is gone by this entry into warranty and — 0: 
ver. Secondly,whether this recovery were good, oꝛ but voidable 0 
meerly void, which reſted only whether theſe woꝛds proxim.fucurſha 
refer to the Lent after following:fo2ifſo,here is a recovery ſuffered 
befoze the return ofthe Wait; and he held that it ſhould refer to 
die Lunz in quarta ſeptimana in the ſame Lent and ſhall not refer to 
quadrageſfime although it were laſt mentioned. Foꝛ Relatio ſhall not 
be ad proximum antecedens in all Caſes;and in p2oof thereof vouched, 
22 Ed. 3. and 28 H. 8. Boulds Caſe was cited to that purpoſe. 
Hutton e contra. to the firſt, he conceived it is not any Barr, becauſe 
by the Fine he had neither jus in re nec ad rem, and then this intended 
recompence cannot go to this title in tail which he had not; and 
to this zit of Erro? the iſſue in tail is entituled and is not 
tobe barred by any Act of his Anceſtoꝛs. And therefo2e 2 and z. 
Elizab. 188 Dyer, Tenant in Tail releaſeth Errozs, and after ts 
barred in a Walt of Erro?, it ſhall not bind the Iſſue in Tale. 
F. N. B. 108. Tenant in Tail bꝛings an Attaint, and is nonſuſted, 
yet the Iſſue ſhall have the attaint, and here he hath not any 
right to the Land by the Fine levied with PDꝛoclamations, where- 


koꝛe he cannot have any recompence in value to bar it. And 92 
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koze 25 Elz. it was adjudged in the Lozd Norris Caſe againſt 
Braybroch, that where Tenant in Tail was remainder over in 
Tail to Lionel Norris, the Tenant in Tail ſuffered an erroneous 
recovery, died without iſſue, Lionel in remainder was attainted of 
Trealon, and all his Lands, Rights, actions to Land, were given 
by Parliament to the Queen, and afterwards he was reitozed 
in blood. This title to have a Tatt of Erro2 was not thereby 
given to the Queen, Fo21it was not an Action no2 Right to the 
Land, but a cauſe to examine the Reco2d; wherefoze, c. as to 
the ſecond, he conceived that of neceſsity futur gught to refer to 
quadrageſſima, and not to quarta ſeptimana, ald therefo2e there is an 
apparent fault in the Wat, and it is meerly void, fo? it is ſufferen 
bo them who have not any day in Laurt, foꝛ they come in and ſuffer 
this recovery a year betoꝛe the Watts returnable; fo2 the it 
bears Teſt in prima ſeptimana quadrageſſimæ, and it is returnable, Die 
Lunz quarta ſeptimana quadrageſſimæ proxime futur which wo2ds of ne- 


telsity ought to refer to quadrageſſima, and not to Die Lunz, 102 ta 


quarta ſeptimana Fo? the rule is ad proximum antecedens fiat relatio, ann 
inp2oof thereof relied upon 4 Ed. 3. 3. 16 Ed. z. B. R. 65 2. 5. Eliz. 
224, and 23 Eliz. 376. wherefo2e this recovery is erroneous to2 this 
apparent fault in the recoꝛd, and ſo no bar of the Tait of Erroz, 
Put afterwards the whole Court reſolved fo2 the Defendant in 
both points. Fo2 to the firſf, when Tenant in Tail levies an 


erroneous Fine, he hath yet a right in the Land, which by his 


entry into the warranty, and receiving thereby an intended re- 
compence in value is barred, Fo2 although Tenant in Tail 
cannot by deed releaſe Erro2s to bar the iſſue in Tail; fo2 as he 
is entituled to the Land, ſo he is to the Wait of Erro2, which 
Tenant in Tail cannot releaſe no2 extinguifh no moze then he can 
give the Land; yet as by Fine o2 recovery, he may bar the Tail 
it ſelf; ſo may he bar the Wait of Erroz,andhere when he enters 
into the warranty, and vouches over, and hath recompence, he 
is in by his warranty ok all eſtates; and the recompence in value ig 
a (ufficient bar fo2 ail eſtates and rights; and as that ſhall be 
a barr fo2 the Land it ſelf, ſo thall it barr his Action alſo 
and give away all his right to the Land, And to the ſecond mat- 
ter they held that this recovery is not void, no2 erroneous. Fo2 
theſe woꝛds proxim. futur ſhall not be referred to quadrageſſima, but 
to Die Lunz quarta ſeptimana, Fo2 theſe wo2Ds proxim' futur being 
wiitten in a ſhoꝛt hand, are indifferent to which they ſhall be re- 
ferred, and ik it be conſtrued proxima futura then it agrees well with 
quarta ſeptimana, ànd it it be proximo futuro, then it agrees well with 
Die Lunz, ſo itt theſe two ſences it may be conſtrued, that the 
recovery ſhall be good: but ik it be proximæ tuturæ, then that 
teferrs to quadrageſſimæ; and the recovery ts void, fo2 that it was 
a Judgement upon the voucher; and a recovery in value befoze the 
Wait was returned, which cannot be: we muſt then conſtrue 
it in ſuch a manner, ut res magis valeat quam pereat; and àccoꝛding to 
both their intendment; and accoꝛding to what ſeemeth moſt likelp. 
Foz it is not to be ſuppoſed that either the Plaintiff o2 Court in- 
tended, that the Wat which was ſued fo2 his benefit, ſhould be 
made retournable a year after, the pꝛeſidents alſo have beenthere 
viewed, wherof divers of them are in this manner, whereunto 
regard ought to be had, that they be not conſtrued to be void & erro- 


neous, when by any conſtruction they may be made good. Cayere- 
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foe, foꝛ theſe reaſons in Mich. 37. and 38 Eliz. they all delivered 
their opinions abſolutely to rye Oekendant. And Popham ſary 
he would have the Auditoꝛs and Students to obſerve theſe points 
agreed by the Court: Firſt, that a recovery had after an errg- 
neous Fine, ſhall bar the Jſſue in Tail, from having a TWnt of 
Erroꝛ to reverſe that Fine, Secondly, that a recovery although 
erroneous ſhall bar alſo a Tat of Erroꝛ of the Fine until it be 
reverſed. Thirdly , that a recovery which 1s votd, is not any 
Barr. Fourthly, that the recovery here is not void no2 errone: 
ous, becauſe the Wait ſhall be intended returnable the ſame 
Lent, wherefo2e, cc. But there never was any Judgement entred 
in this Caſe, becauſe the parties were moved to compound. 


Pearce verſus Bacon. 


Ction upon the Cale foꝛ diſturbing him in uſing his Common. 
A And where uſitatum fuit, &c. infra manerium prædictum. That every 
Copyholder within the Mannoꝛ ſhould have Common in ſuch a 
waite of the Loꝛds, fo2 two ſheep foꝛ every Acre of arable Land, 
And that the Detendant being Loꝛd there, had digged holes and 
burroughs therein fo2 Contes, and ſo had diſturbed him of his 
Common. After not guilty pleaded and found fo2 the JÞlaintif, 
it was alledged in arreſt of Judgement, that this p2eſc2iption fo? 
a Copyholder againſt his Lozd is not allowable, Foz every pꝛe⸗ 
ſcription by a Coppholder to have Common, ought to be that 
the Loꝛd hath had foz him and his Tenants, c&c. ſo he cannot pꝛe⸗ 
ſcribe in this manner. But all the Court reſolved that the pꝛe⸗ 
ſcription was good. Foꝛ there is difference; where he pꝛeſcribes a⸗ 
pw a ſtranger, there he ought to alledge the p2eſcription in the 

02d. But where he p2eſcribes againſt the Loꝛd himlelt, he ought to 
alledge it by way of uſage and although in ancient time, they were 
accounted only but as Tenants at will, and ſo might not p2eſcribe 
againſt their Lozd:yetnow they be accounted in an higher regard 
and as well as they may pꝛeſcribe fo2 their eſtate in the Land it 
ſelf againſt the Lo2d; ſo map they dofo2 collateral things fo? the 
benefit of their eſtates, as common, #c, wherekoze it was after- 
wards adjudged ac£02dingly fo2 the Plaintiff, V. 4. Co. 31. b. 


Atkinſon verſus Atkinſon. 


— — plaintiff had Judgment, and after the year 
the Plaintiff ſued a ſcire facias to Have execution, the Oetendant 
pleaded that upon a Tait of diſtringas awarded to the Sheriff upon 
that Judgement, he delivered ſuch goods to the Sheriff ; and fo; 
the reſidue that they were appꝛiſed at ſo much by an inquiſition 
taken by the Sheriff; and that he delivered the money ta the 
Sheriff; but he doth not aver this matter tobe returned by the 
Sheriff, and hereupon exception was taken, that this was not 
a Plea to extoꝛt execution upon ſuch a ſurmiſe; and of that opinion 
at the firſt was Popham chief Juſtice; fo2 then by ſuch a feined Plea, 
any one who hath Judgment to recover a Debt, ſhall never have 
execution. But Gawdyheld that he very well may plead it,fo2 other- 
wiſe the Defendant ſhould be EGS ; foz he might have 20ſe- 
veral executions ſerved againſt him upon one Judgement; and he 
ſhould be put to his remedy againſt the Sheriff only, who perad- 
venture is not wo2th it; and it is a leſſer miſchief to info2ce the 
Plaintiff, if his Plea be true, to take his Action fo? it agar 
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Syeritk; and it it be not true, to take iſſue thereupon: afterward 
it being moved again, all the Court was of that opimon; where⸗ 
upon he took vue accoꝛdingly, vide 44 Ed, 3: 18. 20 H. 6.24. 21 H. 6. 
5. 19 fd. 3. Scire facias 120. und atterwards iſſue being jopned, the 
jury found tfo2 the Plaintiff that the goods were not dellvered, but 
nothing concerning the payment; and it was held foꝛ that cauſe to 
ne an i Trial; and that the Plaintiff could not have Judgement 


foꝛ that which was found, but that he ought to tryit de novo. 
Clun verſus Peaſe & Turner, Mich. 36 & 37 Eliz, rot, 1817, 


T Keſpals. Jt was found by fpectal verdict, that the place where is 
parcel of the anno? of Brerrenhall tn Eſſex, and Copyhold Land 
demilable in Fee, in tail oz toꝛ life; and that one Henry Smith was 
a Copyholder thereot in tail, the remainder to Edward smith in 
tall; and luffered a recovery with Common voucher in a plaint 
in nature of a Walt ot entry, in the Court ofthe Mannoꝛ (and that 
under it the Plaintifi claimed) and that afterwards he died with⸗ 
out iſſue ; and that the Dekendant in right of smith entred: And 
further they found, Quod nullo fuit conſuetudo pro communibus recuperatio- 
nibus ante uſitat within the laid Mannoꝛ. Et ſi, &c. Warberton fo2 the De⸗ 
fendant; It is firſt found erp2eſly, that it is an eſtate tail, And then 
it is not barred by this recovery. Firſt, a warranty cannot be an⸗ 
nered to a Copyhold : fo2 he to whoſe uſe the ſurrender is made, 
is in by the Loꝛd: and he who would have a warranty; ought of ne⸗ 
ceſsity to be in by the party. Secondly, A warranty ts at the 
Common Law, and the Citate in the Land 1s by Coppy and 
Cuſtome ; and therefoze the TUarranty cannot be annexed there- 
to. Fo2 thoſe Eſtates be created, and they be Demeſnes, and to be 
defeated by the Cuſtome of the Yanno2; and therfo2e there 
ſhall not be a Tenancy in Oower, — by the courteſie of them 
without an efpecial Cuſtome, Then without a warranty there can- 
not be any voucher no2 recovery in value; and without a recovery 
in value there cannot be any bar to the ulue in tail; wherefoze, 
tC, Clanvill held that it ſhould bind. TUzits of entry are allowa- 
ble, be they with Title, o2 without Title; and there be ancient 
pelidents, that there have been recoveries there in nature of 
real actions and receipts; and other cotrfes as at the Common 
Law, And the Lozd Keeper who now ts, about Twenty fir years 
lince purchated a — 4 — within the Danno? of Caſtobury in the 
County of Here. which was entailed, and upon great advice he 
was to have a recovery. And whereas it was ſaid that warranty 
cannot be annexed, true it is, it cannot be annered at the time of 
the lurrender, but it well may be by a releaſe o2 confirmation 

afterwards. And admitting it could not be, yet none could coun- 
terplead it but the vouchee, and if he enters willingly into the 
warranty,that ſhall bind him when the recovery is had; and if it 
be not good to bind in perpetuum, yet clearly it is a diſcontinuance, 
wheref02e, #c. But all the Juſtices held that this recovery ſhould 
not bind the iſue in Tail; fo2 it ſhall not bind but upon an ex: 
Penancyof a recovery in value, which is the reaſon that it binds 
f02 Land at the Common Law; and here he cannot have any 
Land in value, fo2 he cannot have any Land at the Com- 
mon Law, and he cannot have cuſtomary Land; fo2 if it 
ſhould be fo conveyed, the Lo2d thereby could loſe his Fine, 


and one ſhould hold his Land as a Coppholder without ad⸗ 
| mittance. 
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mittance oꝛ grant from the Loꝛd, which is contrary to the nature 
of Copyhol b; and contrary to the p2elcription, which is to hold 
by Copy, #c. But it is a diſcontinuance clearly, which cannot be 
Deteated vy entry; wherefo2e they gave day to ſpeak to that point. 
But afterwards it was adjudged fo2 the Jlaintiff; but quere whe: 
ther upon the pꝛincipal matter 02 not. v. Hill. 37. placito 16. 


Brown verſus Foſter, Mich. 36 & 37 Eliz. rot. 2892. 


—— The Defendant avows fo2 Damage ⸗Feaſant; the 
X Plaintiff makes Title as Copyholder, and ſhows that 
within the Mannoz of A. time whereof, cc. Tallis habebatur & habetur 
conſuetudo, that any Copyholder of the Mannoꝛ may ſurrender in 
any place within the Danno?, into the hands of two of the Copy: 
hold Tenants, cc. And that there is another Cuſtome, that if 
any ſurrender to the uſe of another, without expꝛeſsing any eſtate, 
that the Loꝛd may grant it in Fee to him to whoſe ue the lur⸗ 
render was made. And the Plaintiff by Copy (granted in this 
Mannoz) made his claim and the Dekendant thereupon de⸗ 
murred. But note that the Ocfendant in his avowꝛy claimed by 
Copy granted by the Steward of the Mannog, but he doth not 
erpzeſs the Stewards name. Williams koꝛ the Defendant moved 
Firit, That the firſt cuſtome is not well pleaded;,fo? it is pleaded 
by uſage and Cuſtome: But he doth notplead that ever it was 
pit in ure in that manner, which oughtto be alledged. 21 Ed. 4. 28. 
and 22 Ed. 48. and ſo it was held in this Court in Str William Hattons 
Caſe, where it was pleaded, Quod talis habebatur conſuetudo within 
a Maͤnnoꝛ, Quod licebit ſeneſchallo to impoſe a Fine, #c. And the 
Second Cuſtome is unreaſonable and void; fo? it is to limit and 
charge the Land with a greater eſtate then the Copyholder gave, 
which is unreaſonable, the Loꝛd being but the perſon and means 
of conveying it. cc. Lelverton e contra, Firſt the avowry is ill, be⸗ 
cauſe he claims by Copy granted by the Steward, and he doth 
not ſhowhis name, which is iſſuable. And as to the Cuſtome it 
18 good and reaſonable when a Capyholder ſurrenders and ſhews 
not any Eſtate, that the Loꝛd may grant it in Fee to him to whom 
the ſurrender was made, fo2 he is a Chancelloꝛ in his own Court 
to diſpoſe thereof when the Tenant leaves it uncertain, and there- 
foze it was ruled here betwixt Lippingwell and Bunting, that where a 
Coppholder bargained and ſold his Copyhold (but he ſhewed not 
what Eſtate) and ſurrend2ed it tothe ute of the Bargainee, and 
the Loꝛd granted it to the Barganee in Fee, it was good, and the 
WBargainee ſhould retain it in Fee; and of that opininion was 
the whole Court in this Caſe, that this Cuſtome was good and 
allowable being uſed , ſo as when the Tenant doth not appoint 
the Eſtate of Ceſty que uſe , that the Lozdmay, the Intereſt of the 
Land being betwirt the Loꝛd and the Cop holder, ft is not un⸗ 
reaſonble that upon ſuch an incertainty, the Loꝛd ſhould aſcer- 
tain it; but fo2 the lea they held, that the firſt Cuſfome was not 
well pleaded; fo2 it is not (uffictent to alledge a Cuſfome that one 
might do ſuch an Act, but that he uſed to do it, as to alledge Dim- 
ſabiſe & dimiſſum, &c. They alſo all agreed, that the nat naming of the 
Steward made the FTE, to be ill; and then they held that the 
avowyy being ill, although the bar to the avowꝛy were ill, yet he 
cannot have return, whereupon the parties agreed to plead de 
novo, und ſo the matter in Law was not reſolved. Ardern 
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Ardern Derſus Darcy. 


aſte. The Plaintiff pzayed a Tritt of Eſtreapment againſt the 
Tenant, and his Servants. Anderſon doubted, Cu hether 
it lay 02 no, becauſe the Plaintiff is therein to recover his dama- 
ges. But Walmſley and Beamond held clearly, that it well lies: 
Fo it may be the damages be moze then the Tenant can cecom- 
pence, if he hath deſtroyed the Houle and Woods, and they re: 
ſied upon 4Ed. 3.32. 12 Rich. 2. Eſtreapment plac ultimo, & N. B. K. 61. 
{Uhich Authozities are directly, that an Eſtreapment lies in this 
Action. And Brownlow the Pꝛothonotary ſaid, that there was not 
any Pꝛeſident as he remeinbꝛed, that it had been awarded in a 
rit of Maſte; but he laid he could ſhew pꝛeſidents where it 
was awarded in a Writ of Entry Sur diſſeiſin. And the Court ſaid, 
ep were all one; fo2 there damages are recoverable: The 
Court allo commanded them to ſearch pꝛeſidents, whether it lay 
againſt Servants, fo2 they doubted thereof; but it was after- 
wards awarded, 


Vaughan werſus Beal: 


PFatibiion beitig pꝛaped fo; ſuing in the Spiritual Court, fo: (17) 


the Tythes of Lands holden of the Queen in capice. Jt was 
now moved, That conſultation ſhould be awarded; to2 that there 
is not any cauſe to grant a Þ2ohtbition ; foꝛ then he never ſhould 
have any remedy fo2 them: Foꝛ it he may not ſue fo2 them in the 
Spiritual Court, he cannot ſue fo2 them here. And all the Court 

, that a r not : Foz although N. B. R. 41. is, 
that a Pꝛohibition lies in this caſe: Pet that is to be intended 
where it is ſued in Chancery, where perad venture they may give 
remedy fo2 the Cythes. But becauſe they were inkoꝛmed, that 
there be the like P2eſidents in the Queens Bench, they ſaid, they 
would further adviſe. 


Hutchinſon verſus Lewſon: 


Der upon an Obligation conditioned. Whereas the Plaintiff 
1 was obliged in ſuch Obligations fo2 the Defendant, That 
ifhe were charged oꝛ msleſted inhis body oꝛ goods fo2 thofe Ob- 
ligations, he would within a month ſatisfie him fo2it. The De: 
fendant ſaith, That he had paid him ſuch a ſtim fo2 all his charges 
within a month: And it was thereupon demurred, and without 
Argument avjudged fo the Plaintiff: Foz he ought to ſhew hom 
the Plaintiff was moleſted : and that he had ſatisfied lo much; 
that he was not moleſted : As if one be obliged, that he ſhall 
make ſuch aſſurance as the Plaintiffs Councel ſhall deviſe, Tt is 
not ſufficient to lay, that he made ſuch an Aſſurance ; but he ought 
to ſay, that the Plaintiffs Counſel de viled ſuch an — 

Eee ich 
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(21) 


which he had made: Wherefoze wirhout further Argument it 


was adjudged fo2 the Plaintiff. Vide, 5 Edw. 4. 8. 22 Ew. 4. 15. 
35 Hen. 6. 10. 


Ward verſus Lambert, Hill. 35 Eliz. Rot. 34. 


on an eſpecial Uerdict the caſe was, That one reciting by 
U Indenture, that whereas J. S. was bound ina Kecogmiänce 
and other Bonds to2 htm; now he fo2 divers good comideratt- 
ons, bargatned and ſold the Lands to him and his heirs: The 
Deed is inrolled within the ſix months, but it was found there 
was not any money pald. And whether this was a good bargain 
and ſale, oz not, was the queſtion upon Demurrer. Anderſon; 
Every owner of Land may part with it as he pleaſcth, if it be 
accoꝛding to Law: And here it is not ſhown that the bargain and 
(ale was, becauſe the Aendee was bound fo2 him; and if he were, 
vet it cannot be a good bargain and ſale : But ik there had been 
apt woꝛds, he might thereby have railed an uſe by way of Cove. 
nant, but clearly not a bargain and ſale. Walmfley accozd: Ine. 
very bargatn and ſale, there ought to be a Quid pro quo: But 
the Uendo? here hath nothing foz his Land, and theretoze it is 
void; but it might have rilen by way of Covenant; but there 
ought to have been apt woꝛds (viz.) a Covenant to ſtand ſeiſed 


. totifes: Fo2 if Jgive Land, oꝛ bargain and ſell Land to my ſon, 


no uſe ariſeth thereby; and to that opinion the other Juſtices in. 
clined, That it is not good by way of bargain and ſale, but that 
it had been a good conſideration to ratſe an uſe by way of Cove: 
nant. TAheretoꝛe it was adjudged accoꝛdingly. 


Anonymus. 


A2 upon the Caſe was bꝛaught fo2 theſe woꝛds, Thou art for- 
{A ſworn, and I will make the Flowre the Pillory, or elſe it ſhall coſt me a 
hundred pound. Et per totam curiam, an Action lies not; fo2 Anderſon 


ſaid, there is a great Difference betwixt the woꝛds forſworn and 


perjured. Fo? ſorſworn fs, where he ſwears againſt the truth in o2- 
dinary diſcourſe; but Perjurium eſt quando jus alterius pervertitur, which 
is to be intended in a Judicial P2oceeding: And this difference 
hath been allowed of, Quod curia conceſſit. Blit to ſay,He was forſworn 
in fach a Court, 02 betwirr ſuch parties, an Action lies. TUherefoze 


it was adjudged foꝛ the Defendant. 


Jackſon verſus Neal, Trin. 36 Eliz. Rot. 2987. 


— firme; It was found by ſpecial Uerdict, that the Lo 
I 4 Hunſden was ſetfed of the anno? of Paris-Garden tn the County 


of surrey, wherein be divers Copyholds, and made a Leaſe to two 


of the Copyholds, and of the Court Baron fo two thouſand pears, 
laving to himſelfthe other Oemeſns and Services. The Leſſees 
keep Court there, and a Coppholder ſurrenders to the uſe of a 


ELIZABETH, in CommuniBanco, 295 


D—I——— f2—k—ẽ— 


—— OE EO GAA I Er EA nets 


in Fee. A. obtains licence in Court to let it fo2 one and twenty 
years, from Michaelmas [aff paſt: Þe makes a Leaſe afterward fo2 
one and twenty years to begin at Chriſtmas following to the Plain- 
tiff, who entered, and being ouſted by the Defendant, wings an 
Ejectione firmxz. And whether this were a good grant by copy, and 
this Leaſe by the Copyholder allowable oꝛ not, was the queſtion; 
and all the Court held, That it was a good copy; fo2 Anderſon 
ſaid, this caſe hath been often in queſtion; fo2 it was the caſe of 
the Lo2d Hatton fo2 his Tenants of Wellingborough, and of divers 
others ſince that time. Andithath beenoftentimes held, that the 
Court may well continue as to that purpoſe fo2 admittance of 
Copyholders; fo2 otherwiſe every one of his own ac might de- 
ſtroy his Copyholders eſtate. And ſecondly, they conceived that 
the Leaſe is not warranted by this Licenſe, and then no Ejectione 
frmz lies upon this Leaſe. Afterwards in Trin. 37 Eliz. Judgment 
was given to2 the Defendant upon this point of the Leaſe, 
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Greningham verſus Ewer, Hill. 37 Eliz. Rot.8o6.. = 


De Ebt upon an Obligation conditioned, That if the De: 
? fendant delivered unto the Plaintiff thee Dbitga- 
tions, wherein the Plaintiſt was obliged unto him, 
on ſealed and delivered to the Platntitk a releaſe of 
ERS them, as ſhould be deviſed by the Plaintiſts countel 
Se pekoze Michaelmas, That then, EC. The Defendant 
pleads, that neither the Plaintiff, no2 his counſel did deviſe any 
releaſe befo2e Michaelmas. Judgment si Actio, &c. And it was there: 


Gawdyheldit to be a good Plea: Fo? there is a 


upon demured. 0 
Rule in Law, That the Conditions of Obligantons are always 


fo2 the benefit of the Dbligoz, and ſhall be expounded liberally 
fo2 him; then here be two things tobe done, viz. To deluer the 
Obligations, oz to make a Releaſe ; and a Boleaſe cannot be 
made by the Act of the Dbligee, becauſehe did not deviſe it: So 
by his Act, part of it becoming impoſſible to be perfo2med, the 
Law ſhall diicharge him of the other part; and it may be he had oſt 
the Obligations, ſo as they might not be delivered : And the in⸗ 
tent ok both, was but onely to have them diſcharged, which map 
be by a Releaſe made. Therefoze,tc. Clench - (Uithout doubt 
he ought to do the one, o2 the other, o2 at leaſt wiſe to offerhim: 
ſelf to the Obligee, that he is ready to make the Keleale, ſo as 
there be not any Default in him; fo2 he ought to do the firſtag: 
Fo? it may be, the Obligee would have required him to have made 
the Keleate,and he would not be found; ſo he by his own act would 
have avoided the Obligation, which is not reaſonable, Fenner 
accoꝛd : Firſt, it is platn if both things reſt in the power of the 
Dbltgo2 to perfo2m, he may perkozm the one oz the other at his 
election; and if befo2e the day of perfozmance, it becomes impal⸗ 
ſible to perfo2m the one thing oꝛ the other, by the ac of the Dbligee 
92 of Hod, that he is diſcharged of the Obligation: and ſo it was 
ge 4 Edw.6. in Bendlows _ although it becomes impol⸗ 
ſible by the ac of God, But here the Dbligee hath not eledtonto 
do the one, 02 the other; but he hath power of himfeif'to do the 
one thing, viz. to deliver the Obligations; and of the other by d 
contingent aa to be done by the Obligee at the election of the Ob: 
ligee, i he will adviſe it: But fo2 as much as the Obligee hath 
not adviſed it, the Obligoꝛ is now bound ta deliver the Obliga⸗ 
tion; the non-perfozmance whereof is a fozfeiture of the Obliga⸗ 


tion. Popham Acco2d 2 It ft were dil junctive and ablolute 7 
92 
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fozm the one oꝛ the other at the election of the Defendant , and 
one part afterwards becomes impoſſible to be perfo2med by the 
act of the Obligee, the Obligation chall thereby be diſcharged; 
but it 1s not here dil junctive at the firſt; But upon a poſſibility 
akterwards, it may come to bediſ-junetive, viz. Ik the Dbliger De: 
viſe the Reieale; rhe which de vile not being ond, Condition 
io ſingle and ablolute, ro Deliver the Obligations: As if A. were 
obliged to Jufeofr me of certain Land, o2 upon the return of B. 
from Rome to pay me twenty pound; it B. never returns, vet he 
ſhall Jnfeoff me. _And1t is clear, it the ſecondpart of the Con- 
dition had been, That he ſhould makemeſucha Releaſe, as 1.5. 
a ſtranger ſhould deviſe, and he did not deviſe any, that the Od⸗ 
ligoꝛ ought to have perkoꝛmed the firſt part of the Condition. But 
here becauſe the Dbligee himſelf did not deviſe the Beleale, the 
queſtion fs; whether he ſhall have advantage of the Obligation? 
and J conceive it to be all one the caſe of 4H.7. Jt one be 
obliged to Jnfeoff me of ſuch Land, o2 to marry a.s. befoze ſuch 
a day, and a ſtranger marries A. S. befoꝛe the day, yet he ought to 
make the Feoſtment: But ik the Dbligee married with A. S. befo2e 
the day, the Obligation is Diſcharged, The reaſon there is, be: 
cauſe there is an abſolute diſ-junaive Condition at the firſt; ; and 
when the Dbligee himlelt diſpenleth with the one, the Obligation 
is diſcharged, But here it is but a fimple Condition, without 
the act ſublequent of the-Dbligee, Thich ac not being done, the 
Obligation remains always on the one part tobe perfozmed;which 
not being perfo2med, it is foꝛteited. TUherefoze, cc. Reſidunm, 
Hill. 39 Eliz. placito 1. 


Collet & Marſh. Quod vide antea Hill, 37 Eliz. B. R. 
| Plac. 14. » 
10 was nowmoved again; ard Gawdy held it ta he erraneuus, (2) 


and that it might weil be aſſigned fo2 San eder againff.anp 
thing done oz returned by the Sheriff as an Officer, there map 
de an Argument, as s & 7Eliz. Dyer 234. A Biſhop certified, That 
he offered the Path to an Eccleliaſtical perſon, accoꝛding to the 
Statute of 1 Eliz. cap. An Averment may well lie againff it, that 
he did nat offer it: So if a Biſhop certifies a refuſal of the pay: 
ment of Tythes, yet an Averment lies againff it; and the Sta. 
tute of 3: Eliz. is. That the Summons ſhall be made at the 
Church ⸗dooꝛ and returned: So it is inthe Copulative, That the 
Proclamation of the Suumons ſhall be made and returned 
and it is not ſufficient to be returned, foꝛ then the Statute is of 
little purpoſe : But all the other Jtiffices, e contra. Fo at the 
Common Law, if the Sheriff returned the party ſummoned, 
where he was not; and thereupon a Grand cope was awarded,there 
was not any remedy, but a Writ of Deceipt, and not Erroz,; fo2 
the Juſtices ought to credit the Officers, und it is not any Erro2 
in them to award a Grand cape. So here; fo2 às much as it is of 
Reco2d befoꝛe them, That the party was ſummoned accoꝛding to 
Statute, they are bound to Award a Grand cape, and no Erro2 
in them. And this Statute dothnot intend to gtve other remedy 
then was at the Common Law fo2 the Tenant 2? And it is not 
reaton, that this awarding of a Grand cape, upon this Summons 
returned, and dekault reco2ded, ſhould be laid to be erroneous in 
| t 
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(4) 


(5) 


the Court. Wherefoze the Judgment was affirmed. But popham 
oe Fenner conceived in this cale, That the party might have a 
TUrit of Deceipt, if the Pꝛoclamation of Summons were not 
made accoꝛding to the Statute; fo2nowhe is not ſummoned ac⸗ 
coding to Law. But Clench and Gawdy e contra, becauſe it ig a 

ood Summons by the Summoners upon the Land, There. 


oꝛe, ft. 
Day verſus Auſtin, Hill. 37 Eliz. Rot. 298. 


De fo2 Rent upon a Leaſe fo2 years. The Defendant pleaded, 
That befoze the Leaſe,a Judgment was given in debt againſt 
the JTafntiff,-at the ſuit ol J. S. and afterwards he made this 
wafterwards, this Land was extended and delivered in 

by Elegit. \ Befoze which Extent, there was nothing in 
arrear; and it was thereupon demurred, and without Argument 


adjudged to be a good Plea, 
Stroud verſus Marſhall. | 


Abit upon an Obligation. The Defendant pleads, That at 
LI the time of the Dbligation made, he was De non ſane memory, 
As Oo ono; Wen eh tan 
02 he cannot ſave himſe d itz. 

erbert held to be no Law. Wherefoze it was adjudged fan the 


aintitl. 


Eaton & Monox verſus Laughter, Trin. 36 Eliz. 


Rot. 407. 
TJBbe nan Dbtigation of ur ed pounds conditioned 
| Thatit one Rainsford alfened his TU +; Lands ; ifthendu- 


ring her lite, he purchaſed other Lands of as good title and an- 
ring value to 1 Gite, andher Heirs ; or do 4 1 9 her by bis laſt 
Will fo much in value, by making her his Executrix, or in a Legacy; that then, &c. 
The Defendant plead \ Thatt Feme Was Dead, and that Rains- 
ford is yet alive, The Plamtiff by Replicatfon fo2 bzeach, ſhows 
en of the death of the eme; and that the ſald Rains ford, nei. 
r in her lite, noꝛ fince her death had purchaſed Land of ſuch a 
value; find it was thereupon demurred. Arkinſon and Coke argue 
foꝛ the Defendant, That the Obligation was not bzoken ; to2 it 
fs in the disjundtve, that he chall leave ſo much to bis wife by his 
Mill, oꝛ purchaſe Lands, cc. And the firſt is become impoſſible 
to vo by he act of Sap: Therefozehe1s diſcharged or both; and 
in pꝛooff thereof, they reliedupon 15 Hen. 7.2. 2 Edw. 4. 2. 16 Hen. 6. 
Action upon the Caſe 44 & 9 Eliz. 262. The other part is alſo impollt- 
ble to perfozm acco2dingto the Condition,viz.To purchaſe Lats 
to the wife and her heirs, the wife DE Ora, and the purchaſe 
need not to be made to the heir: Foꝛ the heir fs not named, but td 
take by way of Limitation, and not otherwiſe, as in Bret and 
Rigdens caſe, And if it ought to be made to the heir, yet the Dbit- 
ation is not fozfetted; fo2 Rainsfbrd ig yet alfve, anDhath time, 
uring his like, to perkoꝛm it. Hutton and Tanfield e — 
| ll 
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though the Oefendaut hath a dil ⸗ jundive Condition, he augyt to 
perfo2m the one, oꝛ the other at his peril; and ſo is 21 Edv. 3.29. 
und although the husband had time, during all his life, co per⸗ 
fozm it ; pet it ought to be done, during his wives life, fo2 other: 
wiſe the Obligation ts tozfetted. As to Jnfeoff, to Reinfcoft the 
Feofter, he ar his peril ought to da it, during the lite ot the Feot⸗ 
fo2; fo2 that the time being incertain, he ought to pertoꝛm it: 
But if there had been a certain time to do the one thing o2 the 
other, and it is become impoiſible by a ſubſequent act, That rye 
one of them ſhould he perkazmed befoze the day, he ts diſcharged 
of both. And Hutton cited a caſe, Mich. 35 & 30 Eliz. Rot. 1227. One 
Glens Caſe tu be adjudgedin the Common Bench; where 4. pꝛo. 
miſed to B. That if C. did not appear at Weſtminſter fuch a dap, that 
he would pay unta him twenty pound; and pleads, that C. dien 
befoze the day, and ruled to be no Plea; fo2 ye otight yet to have 
payed the twenty pound. So 28 Eliz. in Juſtice Rhodes Reports, Barbe's 
caſe in the Common bench, That where one was obliged that A. ſhoutd 
appear the firſt day of the-enſuing Term in the Star Chamber, 
oꝛ otherwiſe he would pay twenty pound. A. dies vefoze the day, 
fo as by the act of God he could not appear: Yet jt was ruled, 
that the twenty pound ſhould be paid, oz other wiſe the Obliga⸗ 
tion ſhould be fozfeited ; and Mich. 34 & 35 Eliz. in the Common Bench, 
— caſe was betwixt Crop and Bedingfield. A. was obliged in 
hundꝛed pound upon Condition, That he ſhould ſtand to the 
Award of J. S. if he made any befoze the Feaſt of M. o2 otherwiſe 
at theſaid Feaſt of M. to be at (ich a place; ſo as he might be ar⸗ 
reſted at the ſit of the Dbligee, o2 elſe to pay twenty pound gt 
the ſaid Feaſt of M. Mo Arbitrement was made befoze M. A. 
died, and the twenty pound was not paid at M. Jt was adjudged, 
that the Obligation was fozfeited, Popham : Jt cannot be ſo, as 
jou put the Caſe : But tf it were that he ſhotld appear, oꝛ that 
e ſhould appear there; oꝛ otherwiſe that he ſhould pay twenty 
pound, and he died befoze the day, pet the twenty pound ought 
to be paid. Foꝛ there is not any dil junaive Condition, that he 
ſhould do one of the two things at any time befoze : But until 
Michaelmas he 18 obliged onely to appear; and if he appears not, 
then comes the ſecond Condition ta have his eſſence, viz. to pap 
the twenty gun ; ſoit is not to be paid, but upon the Non-per- 
kounance of the other. Andatterwards in the pzinctpal Caſe, all 
the Juſtices reſolved, That the Obligation was not fozkeited: 
o; by the expreſs woꝛds ofthe Condition, it is limited to Rains- 
ford to perfoꝛm it at any time during his life ; and the impoſſtbt- 
lity thereof cometh by the act of Hod, which ſhall not turn the 
[g02to any pꝛejudice: So as now, being pꝛevented of part of 

the time, he is diſcharged from performing 1t. But when the 
Law appoints a man time to do a thing, during his life, he ought 


at his peril ſee it be perfo2med, otherwiſe the Obligation is fo2- 


keited. And when a man hath election to do one thing o2 another 
befozea certain time, and by the act ok God it is become impoſſi⸗ 
ble that he ſhould perkoꝛm the one, the Law ſhall pꝛiviledge him 
koꝛ the other, that he ſhall not fozfeit any Obligation by the non- 
perfowmance thereof. And ſo Fenner ſafd ft was adjudged in 
4 Edw. 6. in Benlows Report. And they all (beſides Gawdy) ht ld, that 
the Obligation was to2 ever diſcharged, But Gawdy conceived, 
that the Obligation was not pet kozkeited, but that he dug 

luring 
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during his life, to purchaſe Lands to the heir of his wife, other: 
wiſe the Obligation ſhould be foxfeited ; but the other Juſtices 


were againft him in that point. TUherefo2e it was adjudged foz 
the Detendant, 5 Co. 21. b. 22. 


©” 


Welcome verſus Gryll, Mich. 36 & 37 Eliz. 
” Rot. 354- 


Par upou a Judgment in the Common Bench; the Errozas 
ſigned was, Fo2thata Crit of Debt was bzotight by Thomas 


Welcome; and the Judgment entred,Quod prædictus Johannes Welcome 


(7) 


(8) 


'(9) 


recuperet, &c. where it ſhould have been Thomas. And it was pay: 
ed, That it might be amended, fo2 it was but a Mil⸗pꝛiſion and 
Mil entry of the Clerk, Sed non allocatur. But the Judgment was 


reverſed, 
Meggs verſus Griffith. 


Ction f02 theſe woꝛds, One told me, that he heard ſay, That Miſtreſs 
Meggs had poyſened her Husband : Ubi revera nullus dixic,&c. And up- 

on Mot⸗guilty pleaded, it was found fo2 the Plaintiff; and now 
alledged in Arreſt of Judgment, that an Action lies not fo? theſe 
wo2ds ; fo? it is but a Report of an Hear-ſay, which cannot be any 
diſcredit, but notwithffanding it was adjudged fo2 the Plaintif, 
Fo2 it is a great Defamation, and is a cauſe of dꝛawing her name 
and like in examination. TUherefo2e,tc. | 


Howell verſus Williams, Paſc. 36 Eliz. 
Rot. 333. 


Eber upon a Judgment in a TUrit of Entry ad communem legem 
The Erroz was aſſigned, in that it was not ſhown in the 
Count, That the Tenant by the Curteſie (who alfened) was dead: Foz 
otherwiſe this Writ lies not, but the Trit of Entry in conſimili caſu; 
ſed non allocatur. Fo although this Action lies not in the life of 
Tenant by the Curteſie, (0 that if he be alive, the Plaintiff hath not 
any caule of action; yet it ſhall be ſo intended, eſpecfally when 
the Tenant hath pleaded thereto, and admitted it; and if he 
were alive, the Tenant ought to have alledged it. TUherefoe the 


Judgment was affirmed. 


Sir Humphrey Ferrers and others againſt Wignall, 
Hill. 37 Eliz. Rot. 848. 


| ry as Executoz of Edward Holt, fo2 the taking ot an Dre. 
Che Oekend ant juſtifies as ſervant to John Ardern, to2 that 
Sir John St. Leger was ſeiſed of the anno? of Bardeſley, within 


which anno is ſuch a Cuſtom, that every Tenantofa Den: 


Dr 


— 
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within the 2 anno2, dying leiſed thereof ould pay an Harior (viz. 
his beit bra) and that the L/ might ſeiſe it; and that one John Holt 
was Cenant ot a meſtuage within the Mannoꝛz, and that Sir John 
Sant Leger inteoſted of that Mannoꝛ one Corbert and Lewſon to the 
uſe or the ſaid John Ardern, and 130 atterwards the ſaid John Holt 
died ſeiled of tyat Meſtuage wheh deſcended cuidam Edvardo Holt, 
and that he died leued, being poſteſſed of that Dre; thereuponhe 
as letvant to the laid John Ardern, and by his command took it as 
an Harrior, cc. And it was thereupon demurred. Firſt, fo that he 
entitles John Ardern to the Mannoꝛ as a Purchaſoz,viz. by Feoff: 
ment, and ſhewethnot the attoꝛument of John Holt the Tenant, 


whole ſervices are demanded; fo2 otherwiſe he cannot entitle - 


im to the ſervices of that Tenant ; and although a man may 
plead the Feoffment of a Mannoꝛz; and that by fozce thereof, he 


was lelted of that Mannoꝛ, without ſhewing the Atturnment of 


the Tenants (koꝛ it is neceitarily to be intended, as Livery with- 
out pleading it) vet when he will entitle himſelfto the ſervices of 
any particular Tenant, he gught expꝛeſly to ſhew his Atturnment. Sed 
non allocatur, foꝛ the Court ſai dᷣ there was not any difference in the 
pleaving or the one caſe moꝛe then of the other, but that the Acturn- 
ment map be well intended; and ik he did not Atturn, the other 
ought to have pleaded it; and they all here agreed, that by the Feoff: 
ment of the Pannoꝛ, the ſervices paſſed not without an erp2eſs 
Atturnment ; but that may well be intended in the pleading tf 
the contrary be not ſhewn. Another exception was taken, fo2 that 
he pleads this Meſſuage to diſcend Cuidam Edvardo Holt, and doth 
not ſay prædicto Edvardo Holt teſtatori; So it ſhall be intended to d 
ſtrauge perſon, and then the Plea is not good; ſed non allocatur; 
f02 he juſtifies the taking after the death of Edw. Holt the Teſtatoꝛ 
and to him it ſhall be intended to be referred,and not to any other; 
wore — any great argument, it was adjudged fo2 the 
ekendant. 4 


Yelverton verſus Yelverton, Hill. 35. Eliz. rot. 272 


Pon Demurrer the Taſe was: The father covenanted b 
U Indenture in confideration of natural affection, to ſtand ſet- 
ſed of all his Lands which he had, and which he afterward ſhould 
purchaſe, ta the ufe of himſelf foꝛ lite, and after to his voungeſt 
ſon and his heirs ; afterwards he purchaſed Land and died; and 
whether the eldeft oꝛ youmgeſt ſon ſhould have it, was the queſtwn. 
Bacon utgued foꝛ the poungeſt ſon that he ſhould have it, fo2 this 
covenant ſhews his intent expꝛelly, and is to wozk in tucuro, and 
therkoꝛe good enough; as if à man deviſeth Lands which he hath 
not, and after purchaſeth them; ſo if one covenants that he will 
purchale Lands befoze Mich. and that befoze Eaſter following he 
willlevya Fine sf thoſe Lands which ſhall be to ſuch uſes ; and he 
levies a Fine and doth not limit any uſes, it ſhall be acco2ving to 
the covenant bekoꝛe the purchale, Quod fuit conceſſum per curiam, fo2 


they ſhall be as uſes declared upon that Fine whereofhe ſhewed his 
intent befoze. But in the pꝛincipal caſe all the Court held, that 
this covenant veſts nothing in the younger ſon, and is not ſuffice- 
ent to veſt any uſe in him of . 1 fo a man cannot by a 

JI cobve⸗ 
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covenant raiſe an uſe out of Land which he hath not; fo2 no moze 
then a man may charge, let, o2 grant a thing which he hath not; 
no moꝛe may he limit an uſe out of Land which he hath not. Alſo 
upon every Feoffment oz purchaſe, the Feotfo2 oz Dono? from 
whom the Land paſſeth, is to limit the uſes and the Feoffee gz 

urchaſo2 ; then befoze the purchale one cannot limit how the ute 
tail be, viz. that it ſhall be to his youngeſt ſon, where the Feoffoz 
hath limited it to the uſe of him and his heirs, which ſhould be ta 
limit an uſe out of an uſe which the Law will not luſter; there. 
foze judgement was given accoꝛdingly foꝛ the eldeſt ſon; and here 
a cate was cited in 20. El. (but neither the name, no2 in what 
Court were mentioned) that a Moꝛgager intreated a ſtranger tg 
redeem the Land at the day, and covenanted by Indenture, that at⸗ 
ter ſuch redemption the ſtranger ſhould have the Land to him any 
his Deirs; and that he in conũderation of ſuch a ſum would ſtand 
ſeiſed to the uſe of him and his heirs; the ſtranger redeems the 
Land at the day; the Mozgager enters, the Oeed ts enrolled 
within the ſir months, yet ruled that nothing paſſed, becauſe he 
had not any eſtate oꝛ tntereſt therein at that time to contra fo; 


it. 


Beſwick verſus Cunden Hill. 35. Eliz. rot. 493. 


| upon the Caſe, fo2 that the Defendant levted a Damm 
in ſuch a River ſuch a day, whereby it ſurrounded the Land 
of J. s. who afterwards Jnfeofted the Plaintiff thereof; and that 
the Defendant adhuc malitioſe euſtodivit the ſain Damm, whereby the 
Plaintiffs Land is ſurrounded. Upon this Declaratton it was 
demurred in Law Pelham, the Action is not maintainable, in re⸗ 
gard the ]laintiff had not any thipg in the Land at the time of 
the nuſance ercced, and there is not any new thing done to his in- 
jury; and in p2oof thereof cited 4 Al. 3. 2 H. 4 11. 18 Ed. 2. Af 
374. But the caſe in 14 and 15 Eliz. Dyer 3 19. 18 good Law, foꝛ there 
the Lady Brown made a new nuſance by every turning of the Cock, 
fo2 which ſhe was puniſhable, although the made it nat at the firſt; 
but here the Land was ſurrounded by the levying of the Damm, 
and continued ſurrounded, So the firſt nuſance continues till this 
preſent ; and therefo2e the Feoftee ſhall not have his Action. Foſter 
e contra, The Action is not bꝛought forthe le vy 12 the Damm, but 
fo2 the continuing thereoffrom ſuch a day to ſuch, which was af- 
ter the Jlaintiffs purchaſe ; And Fitz. N. Br. 11. hat the heir of 
the Feoffee ſhall bave it againſt the Feoffee of him who levied it; 
and in paſch. 25 Eliz. Jt was adjudged in this Court in Rolf: caſe, 
where one erected an houſe ſo neer to anothers, that the rain de⸗ 
ſcended from the new houle, ec. And the heir bzought an Action up⸗ 
on the Caſe foꝛ the nuſance made by building the houſe in his fa- 
thers time, and recovered by Judgement. Gawdy, The Action 1s 
well bꝛought fo2 continuing of the firſt nuſance, but not f oꝛ the levy- 
ing thereof,and thereloꝛe the Acttonts well bꝛought fo2 the keeping 
it up in his time, and not fo2 the levying thereof. Popham, there 
will be a difference when there is not any pꝛoſit remaining unto 
him, to whom the nuſance is levied, Then it is cleer that none 
ſhall have the Action but he to whom it was done; as if J — 
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pot⸗water running from a River to myhome, and J. s. tops it in 
is Land befo2e it comes to my Land, and J die, oꝛ make a Feoff- 
ment over, my heir 02 Zeoffee have not auy remedy fo2 this Tore 
made befoze their time, But where any p2ofit remains which 
comes to the Heir oꝛ Feoffee after the nuſance done; there fo2 (a 
much of the p2ofit as is come unto them, and is taken from them 
by the continuing of the nuſance, they ſhall have their Acton; then 
here by the levying of the Oamm, the inheritance or him to whom 
it was levied, is not taken away, but although his Land be lur⸗ 
rounded, lome pꝛolit remained unto him which he hath conveyen 
tothe Feoffee, which being taken from him by the continuance of 
the nuſance, It is reaſon that the Feoſtee ſhould have his Action: 
And thereto2e if one levies a Bank in a River, whereby part of 
my Land is ſurrounded, and afterwards J make a Feoftment of 
my Land ta Js and afterwards another part is ſurrounded byrea- 
ſonof that Bank, he ſhall have an Alsiſe of nuſance, Quod fuit con- 
ceſſum; ſo here fo2 that the Land of the Feoffee grew a malo ad pejus 
de die in diem, by reaſon of the inundation made by this Damm, 
it is reaſon the Feoffee ſhould have his Action. The ſame Law 
is fo2 a non feſance, viz. f? not repairing of a Bank, where, ec. 
Clench and Fenner e contra, BLLaule the Torr befaze made is ertin- 
guiſhed by the Feoffment, and there is not any thing done ſince 
the Feoffment which the Feoffee could punich, wheretoze,ec. But 
afterwards in Mich. 37. and 38 Eliz. being moved again, all the Ju- 
ſtices agreed, that the Action was well bzought; wherefoze it was 
adjudged accoꝛdingly fo2 the Plaintiff, 


Brook verſus Watſon. 


Air upon the Cale and declares, Whereas he was an Alder: 
man and a Merchant in York, and had always kept a true 
Debt book, that the Defendant ſpake ot him theſe woꝛds, Neis a 
falſe Knave and keepeth a falſe Debt-book, for he chargeth me with the receipt 
of a piece of Velvet, which is falſe. After not guilty pleaded and found 
fo2 the Plaintiff, it was moved in Arreſt of Judgement that an 
ion lap not foꝛ thoſe woꝛds. Hubert fo2 the Plajntiff moved that 
the Aion was maintainable, becauſe they touch him in his Trade 
of living, fo2 in a Perchant fidelity in his trade is requiſite ; fo2 
he many times buys and ſells his wares upon truſt ; but all the 
Juſtices held that the Action lay not. F 0, 02 the firſt woꝛdg, He 
is a falſe knave, It is Clear that an Action ſieth not. And fo2 the ſe⸗ 
cond part, That he keepeth a falſe Debt book, it is not atttonable,fo2 it 
s not any diſcredit unto him; fo2 it may be his ſervant keepeth it 
02 that ſomewhat might by overſight be mifſ-entred therein. And 
it is not of neceſsity that every Merchant ſhould have a Debt- 
book; and by that diſcredit there is not any diſcredit to his trade; 
as to ſap of a Counſelloz, That he miſ-enters the name of his 
Client in his book, viz. the Platntiff fo2 the Defendant , is not 
any cauſe of Action, but to ſay, That a Counſello? gives ill coun- 
ſell, 02 that a Merchant is a bankrupt, an Action lies; becauſe it 
toucheth them in their pꝛokelsion. Popham alſo laid, That the At- 
on was not matntainable; becauſe the Defendant ſpake only of a 
grievance unto himſelf by that falſe Entry, and not in general 

t woꝛds 


(17 


— . —— 


f 404 Termino Trinitatis Triceſsimo ſeptimo 


(13) 


woꝛds to diſcredit him; fo2 it he had tald to others, Take heed how 
you deal with him, for he k:ep=th a falſe book; then peraDventure an 
Action would lie, becauſe he dꝛew other cuſtomers from him 
therefo2e it was adjudged fo2 the Oetendant. 


Stringar verſus Stanlack, Hill. 37. Eliz. rot. 326. 


—_ impriſonment. F02 that he took and impꝛiſoned him fo? the 
ſpace of an hour; the Oefendant pleaded that a Capias ad ſatisfa- 
ciendum at the ſuit of J. S. iſſued to the Sheriff of Wiles againſt the 
Hlaintiff, who made his warrant to the Defendant to Arreſt the 
latntiff, whereupon he by vertue thereof Arreſted the Þſlaintif, 
Ec hoc, &c. The Plaintiff replies, that after the Tt of Executi⸗ 
on Awarded, and befoze the Caption and Jmpzſonment, he ſatts: 
fied the Sheriff of the moneys, #c. whereupon the Sheriff made 
his TUarrant directed to all his Bailiffs, cc. that they ſhould ſur: 
ceaſe the Execution; and that he delivered it to the Plaintiff, and 
that the Defendant Arreſted him, and pꝛelently after the Arreſt he 
ſhewed unto him this diſcharge , and pet notwithſfanding he de: 
tatned him in p2iſon fo? the ſpace of an hour, the Defendant re. 
joyns that he was illiterate, and p2eſentiy after the delivery of 
the Tarrant of Superſedeas from the Sheriff, he went to a literate 
man to know the etfect thereof, and in the interim detained him in 
peter and as ſoon as he was info2med of the contents thereof, 
e ſet him at large; and it was thereupon demurred; fo2 it was 
laid, that he taking upon him the Dffice to be a Batliff, ought not 
to be ignoꝛant thereof,o2 what he is to do; and that pꝛetence ofig- 
noꝛance ſhall not excuſe him, but at his peril he is to take notice 
of this diſcharge, cc. Fenner; TUhen he is once taken by fo2ceof a 
Capias ad ſatisfaciendum, the Sheriff himſelf could not have diſcharg⸗ 
ed the pꝛiſoner without offence to the Law, although he had re: 
ceived the monies ; fo2 the Tit is Capias ad ſatisfaciendum, ita quod 
habeas Corpus ejus, &c. So although he pays the money, yet the She: 
riff ought not to diſcharge him; and it he do, he is chargeable with 
an Eſcape; wherefozehis TUarrant is no Tarrant to the Bailiff 
after he was once Arreſted, to diſcharge him ; and the Oefendant 
did well, and no Torr in detalning of him; and of that opinion 
was Popham Chief Juſfice , but Gawdy and Clench held, that in re- 
gard it was but a Tait of Execution, and to have the money in 
Court; he having received the money, oughtnot to have Arreſted 
the party; and it he hath Arreſted him, might well diſcharge him. 
Vide 33 H. 6. 48. per Danbie 13 H.7. 16. 21 H.7. 23. But as to the point 
of the Bailiffs ignozance they delivered not any opinion; but 
Fenner held that he well might take time to be inkoꝛmed thereof, 
and he is not compellable to take notice ot it; but popham doubted 
thereof, Gawdy then moved an Exception to the Replication; fo? 
it is that after this Warrant of Superſedeas from the Sheriff deli⸗ 
vered unto him, he detatned him in pziſon,and ſo complains ofthe 
Tottious impꝛilonment; but ſpeaks nothing ok his caption, where: 
of he complained tnhis Declaration, ſo there is a manifeſt depar- 
rureas to it; foꝛ it matntains not his Count, and ſo foꝛ this cauſe 
onely it was adjudged fo? the Defendant, 
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Eter Carye WAS Endicted fo2 dꝛawing his Swozd in Aula Weſtmon. (14) 

ſedentibus curiis, and in viſturbing the Sheriff in making an ar: 
reſt upon one I. by foꝛce of'a Bill of Midd. And being artaigned 
and kound guilty, had judgement of perpetual impziſonment, and 
to pay ahund2ed pound to the Queen. And Note. upon the Eyt- 
dence it appeared to be upon the Stairs aſcending the Court of 
Mards, and ſo out of the view of the Courts. But Fopham ſaid, 
although it were out of the view of the Courts, pet it the En- 
diament had been as it ought to have been (and as we have pꝛeſi. 
dent thereok in Ed 4.) viz. Coram Domina Regina, the Judgement 
ſhould have been, that his right hand ſhould have been cut olf, and 
that he bould fozfeit all his Lands and Chattels and have per⸗ 


petual impziſonment. 


Gray verſus Fletcher, Hill. 37. Eliz. rot. Gor. 


Eplevin: The Defendant juſtifies lo: Damage Feſant ; The (15) 
Plaintiff claims common in the place where, æc. and iſſue 
thereupon; and the Jury found the p2eſcription, But further 
found that he and all thoſe whoſe Eſtäte, ec. haduſed, cc. to pa 
fo: the lain Common every year, an hen and five Eggs; and it, 
tt. They p2aved the diſcretion of the Court; and it was thereup- 
on moved, that it was found againſt the Plaintiff, fo2 it is not 
found as he alledged, fo2 he alledged it as abſolute, and it is found 
conditionally, viz. ifhe paid fo2 it, #c. Popham, J was of Counſel 
with a Devonſhire caſe, where a man pꝛeſcribed to have Pot-water 
out of a River, and iſſue thereupon, and found that he uſed to 
have it, paying ſir pence by the year, and adjudged that it was 
found againſt him who p2eſcrtbed; but that is not like to this caſe; 
fo? there was a condition Executoꝛy every pear with the pzeſcrip- 
tion, and therefo2e it ought to be entirely alledged. But here it 
is athing collateral from the — and the pꝛeſcription 
is perfect without alledging it; wherefoze it is well enough round 
fo2 the Plaintiff; and Gawdy ſatd, that it the Pen and Eg0s were 
not pald, in this caſe he might diſtrain the Plaintiffs beaſts going 
upon the Common, although it were upon his own Land; Quod 
** ane : 1 it was adjudged to? the Plaintiff, 26. H. 
F. V. 5. Co. 76. b. 


Wilcocks verſus Watſon, Hill. 35. Eliz. rot. 1011. 


3 
Ebt upon an obligation againſt him as Executoꝛ of a. the De- ö 
fendant pleads plenement adminiſtravit, and ſte berrup n (10) 
Jury find aſpecial Uerdict, that A. made E. his Erecutrir, and 
died poſſeſſed of divers goods, which Ek. made a fraudulent gift of 
all her goods to J. S. &c. and continued in the poſſeſsfon of them, 
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and took the Dekendant to husband and died; that the Defen- 
dant is pallelfed of part of thoſe goods, to the value of, cc. and 
payed Legacies ; and if thoſe goods ſhould be found to be Alerts 
in his hands, they found fo2 the Plaintiff; and if, cc. fo2 the 
Defendant. Fenner held that they ſhould not be Aﬀetts; foz al- 
though being but fraudulent, it ſhall be laid to be a void gift g: 
gatnit the Donor and Creditor, and lo liable to his Debt; yer it is 

00d betwirt the Donor and Donee; and ſhall not be ſaid Aſſetts th 
the hands of any but the Donor 02 Donee; but here the hugband is 
ameer ſtranger thereto; wherefoze, #c. But all the other Juſtices 
e contra, f02 they by the Common Law (the gift being traudulent) 
are liable tothe ]laintiffs Execution: And Popham ſuid, it the gift 
were good againſt all but Creditoꝛs (as it is) then they belong to 
the Donee, und in his hands are liable to this Oebt; and if the gift 
be void, they remain to the Executoꝛs of the Feme, and then the 
Baron having taken them and payed Legacies, is chargeable by 
reaſon thereof,as Executor de ſon torr demeſn. And 0 thoſe goods Qua- 
eunq; via data,are liable to this Debt in whoſoeverhands they come, 
unleſs by title paramont, 92 by fale bona fide; wherefoze it was 
adjudged fo2 the ]Alaintiff. 


Wheeler verſus Collier, Hill. 37. Eliz. 


1 And declares that the Baron of the Defendant was 
endebted to the Plaintiff in Fifty pound fo2 Beer, and died 
inteſtate, and admumſtration, #c. was committed to the Defen- 
Dant; and that afterwards the Defendant in conſideration that 
the Plaintiff would deliver unto her fix barrels of Beer, aſſumed 
to pay to the Plaintiffas well the five pound due by the Inteſtate, 
as foꝛ the lix barrels delivered unto her ſelf; and that he there- 
upon had delivered to the Dekendant ſir barrels of Beer, #c. And 
atter non aſſumpſit pleaded and found fo2 the Plaintiff, and intire 
Damages Aſſeſſed, as well fo2 the one Debt as fo2 the other, it 
was moved in ArreſtofJudgement, that the Plaintiff ſhould not 
recover, becauſe foꝛ the Inteſtates Oebt ; the Judgement ſhould 
be againſt the Defendant de bonis teſtatoris, and fo2 the Beer de- 
livered unto her ſelfde bonis propriis, and therefoe the Plaintiff 
ought not to have joyned them in one Action, 02 at leaſt wiſe, that 
damages ought to have been ſevered by the Uerdic, popham, it 
is clear that one cannot joyn in one Action an Aſſumpſit of the Telta- 
to2, and an Aſſumpſit of the Defendant fo2 his own Debt; but 
here the Defendant aſſumed fo2 the Debt of the Jnteſtate and her 
own Debt; and ifſeveral Judgements be to be given, tt is cleer 
that there ought to have been ſeveral Actions bzought fo2 them. 
And J conceive that ſeveral Judgements fhall be given,viz. foꝛ the 
Inteſtates Debt, ik he hath, cc. Et ſi non de bonis propriis, Foz, if 
Judgement chould be given de propriis bonis generally, then ſhe 
notwithſtanding ſhe had no moze goods of the Jnteſtatees then 
to ſatisfie that Debt, ſhould be bound to pay Legacies, and that 
payment ſhould not excuſe her, which is no reaſonable; but all 
the other Juſtices e contra, becauſe this Action is bꝛought againſt 
her of her own Aſſumpſit; the Judgement fhall be general in both 
caſes de bonis propriis; f02 it is a Charge by her own Act ; vet if - = 
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peen de bonis Teſtacoris, She ſhould have paid it to them, and it 
ſhould have been allowed unto her; and here by her -fſumpſic ag 
adminiſtratrir, it is become her own pꝛoper Debt, as it ſhe had 
entred into an obligation; wherefoze, cc. afterwards, Mich. 37. 
& 38. Jt was adjudged fo2 the Plaintiff. 


Bateman verſus Spring, Hill. 37. Eliz. rot. 363. 


\ Sſumpfic in London: the Defendant pleads a conco2d in suff. of 
all matters, treſpafles, cc. but in London, Abſque hoc that he 
aſſumed in London, the Plaintiſt maintains his Declaration and 
Travers the conco2d, and it was thereupon demurred; and after 
Argument it was adjudged to be a good Travers fo2 otherwiſe 
by a kalle plea a man ſhould make all actions tranſits2y to be local, 
which is againſt Law; and of that opinion was the whole Court; 
wherefoze it was adjudged fo2 the Plaintiff, 


Termino Trinitatis 37 Eliz. in Commum Banco. 
Chriſtopher Baker verſus Searle, 
Hill. 37 Eliz. rot. 1144. 


Fran ſirmz : Upon not guilty pleaded, a ſpecial Uerdict was 
found that Edw. E. of Bedford was. ſeiſed in tail of the RKeco- 
ry of D. & de decimis inde, &c. (which are. the Tithes in queſtion) 
und let it to John Willet and his uußnd fo2 the lives of Chri- 
ſtopher Baker, Joan Baker his Feme, and Chriſtopher W. And that the 
laid John Willet Demiſed the laid 1 and Tithes to one 
Danbury and his heirs, to the uſe of Chriſtopher Baker the lain⸗ 
tiff fo2 eighty nine. years, if any of the ceſty q. vies ſhould (a 
long live, Virtute cujus dimiſſionis idem querens fuit poſleſſionatus, until 
the Oefendant entred, cc. And it was hereupon moved to2 the 
Defendant. Firſt, That the Uerdict was not good fo2 the 
Plaintiff, becauſe he doth not ſhew the beginning of the Eſtate 
tail, which is the partieular Eſtate : and that the Court held 
to be an apparant fault; Alſo he doth not aver the life of the 
Tent in tail; So the Leaſe ofthe Tithes which conſiſts in grant 
was determined by his death. As alſo foꝛ that the uſe is not limit⸗ 
ed toB. but fo2 years only; ſo the remainder of the uſe is in Na-b, 
and the like of Danb. is not averred; And ifhe be dead, Chriſtopher 
Backer the Plaintiff is in an occupant, and then no Ejectione firmæ 
lies in the caſe; but the Court held clearly, That there is 
not auh uſe limited but fo2 the years z becauſe the reſidue of 
the Eſtate is in W. the G2anto2 and not in Danb. And it is all 
one as to this purpoſe , with a Feoffment to the uſe of one 
fo2 life; the uſe fo2 the reſidue of the Eſtate is in the Feoffoz. 
Ind cleerly there cannot be any occupancie, becauſe it is grant- 
ed to D. and his Þeirs, which excludes the occupancy. Ano- 
ther Exception was taken by Walm ſley, fo2 that he ſaith, vi- 


rute cujus dimiſſionis, where he comes in by the limitation = - 
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vic, ſo it ought to have been Et virtute Statute, & c. And tyls wag held 
to be an apparant fault in ſubſtance and nor in to2m; wherefoze it 
was adjudged to2 the Dekendant. 


Mathewſon werſzs Lydiatc. 


Ebt was bꝛought upon a Charter partie Indenture : The Caſe was 
ſuch; Jndentures were made vbetwirt the Pater and thzee 
others of a Ship on the one part, and G. Lydiate and ix other 
Merchants on the other part whereby the Owners of the Ship 
Covenanted with the Derchants to Ship ſuch Merchandiles to 
fuch a Poꝛt beyond Seas; and to recarry from the ſaid Pozt, 
certain other Merchandiles ts ſome Poꝛt in London, whereby e: 
very of the Merchants Covenanted ſeverally to pay fo; every 
Tun bꝛought to London, to any Pozt there , Thirty ſhillings; 
and if they made default in payment, ta pay Theee pound fo? eve: 
ry Tun; and fo2 Twenty Tun bꝛought to a Jozt at London, and 
not paying Thirty ſhillings foꝛ every Tun he demanded Sixty 
pound. The Defenvant pteads that the Seal of one of the Yer: 
chants was debruſed from the Deed; and it was thereupon de⸗ 
murred, Glanvil, This Deed is ſeveral fo2 every of them; and 
although the Seal of one of them is debruſed, it is not material; 
f02 it remains gsod againſt the others, and it is not like to the 
Caſe, 3. H. 7. 5. fo2there the Obligation is joynt and ſeveral. And 
this caſe is common tn London, fo2 they Covenanted ſeverallp; 
and when any one of them have perkoꝛmed his part, the manner 
ts to pull off his Seal, and then the Oeed is Cancel d again 
him, and remains good againſt the others. And this very point 
was adjudged befoze Daniel Ser jeant in London; and afterwards 
Debt was bzought thereupon in this Court, and the Plaintiff re⸗ 
covered (which Daniel being p2eſent affirmed, and that he ad- 
judged it upon conference with fome of the Juſftfces) but in the 
1 ſe the Recoꝛd was viewed, and it appears that he 
dged, that he bought the Merchandtize to Ratcliffe within the 
County of Middleſex, ànd ſo he hath not ſhewn that it was brought 
to a Poꝛt in London, and although Ratcliffe is one of the Po2ts 
of London, pet it is not ſo averred; wherefoze without regard to 
the matter in Law, it was adjudged fo2 the Defendant. V. 5. Co. 
23, b. V. Poſt Hill, 38. C. B. placito 23. 


Snelling 
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Snelling verſus Norton. 


Sbt agatiſt him as Adminſtratoz to one Norton upon an 
D Obligation; the Detendant ſhews the cuſtom of London 
to be, that if a Contract be made by a Citizen to pay money 
to another Citizen ; and he who made the Contract dies, 
that his Executoꝛs o? Idnniſtrato2s ſhall be chargeable there: 
with, as ik it were upon an Obligation; and ſhews further 
how the inteſtate was indebted upon a Contract to one 4. 
who had recovered againſt him; and that he had Riens oulter en 
ſes manes, &c. And it was thereupon demurred. Glanvil moved 
that this Cuſtom was not good; fo? firſt it is againſt Law 
that an Erecuto2 02 Admimſtratoz ſhould be charged upon a 
ſimple Contra. 15 18 againſt Law, that a ſtranger 
ſhould be barred of his Debt upon ſpectalty, by reaſon of a 
Debt upon aſimple Contract; wherefoze, #c. Daniel e contra. The 
Cuſtom was_alwayes to bind the Executozs o2 Adminiſtra⸗ 
tozs to pay Debts upon Contracts; and Cuffoms in London 
are confirmed by Parliament ; and are now as ſtrong as a 
Statute. And therefoze in London they pzeſcribe to give Land 
in Mortmaine , which ts againſt Statute Law ; and there is not 
any Cuſtome but that it depzives, and is againſt the Common 
Law in ſome point. And this Cuſtome ts reaſonable ; fo2 a 
Debt upon a Contract is as well due as a Debt upon an Ob. 
ligation ; and therefo2e there is as great reaſon fo2 the pay: 
ment of the one, as of the other, although the Law hath given 
a greater pꝛerogative, viz. a pꝛiozity of paying the one, rather 
then to the other ; And although it might ſeem hard to have al- 
lowed this Cuſtom in this Court, ik it had been ozginally 
pleaded here, yet when the Cuſfom -hath been executed a- 
gainſt the Admintſtrato2 by the Laws of the City, whereta 
he is ſubject, it would be miſchievous unto him ta be dif: 


allowed it here. Foz then he ſhould be twice charged with- 


out remedy ; and this difference is taken in 1 Edw. 4. 8. 
Oweñ Juſtice, the Cuſtome is reaſonable ; fo2 the Executoꝛ 
in Conſcience is bound to pay Debt upon a Contract as 
well as upon ſpectalty. And ſuch a matter was about four 
years ſince in this Court, but not adjudged ; and of that 
opinion were the other Juſtites , eſpecially as this Caſe 
ls, being executed againſt him, who is liable and char- 
geable by the Cuſtomes of London; and afterward in Mich. 
37 and 38 Eliz. it was moved again; and another exception 
taken, fo2 that the Cuſtome cannot be to bind the Admini⸗ 
ſtratoꝛ, becauſe he begins to be chargeable by the Statute 
of 31 Ed. 3. and no Action lay againſt him at the Common 
Law; but it was denied per totam curiam; fo2 an Adminiſtra⸗ 
to was chargeable; and to be lued at the Common Law; but 
he might not ſue ; and the Statute was but in affirmance of 
the Common Law; and they were ſued as Executoꝛs ar 
the Common Law. And ſo it is 19 Ed. 3. Covenant-24. And 
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Termino Trinitatis, Triceſsimo ſeptino 


the Caſe of 8 Eliz. 274, That an Action lies not againſt them 
at the Common Law, is not Law in this point. The Plain⸗ 
tiff would then had been Mon ſuited, Sed non potuit (fo2as much 
as two of the Juffices had delivered their opinion) no moze 
then after a verdict ; wherefoze it was adjudged fo2 the De. 
fendant, 5 Co. 82. b. 
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Vicary verſus Farthing. 


up 
Heale, that Judgment ſhould be ſtayed, and in p20of thereof cited, 
4— : one edel Cale 


recite his evidence again,which he did,and affirmed upon his Dath 


Amd it is alfo ctear, that Writings oꝛ Books whech are not 
under Seal, cannot be delivered to the Juras without the 
allent of both parties, but being delivered by the Court with 
the afſent of the parties, neither ok the parties can avoid the 
verdict, in regard they were given in evidence befoze ;.and the 
Court had given direction to the Jury concerning their validity, 
eſpecially being evidences in writing, which cannot be altered, 
no2 by intendment cannot induce the Jury further to their ver: 


dic, then the chewing of them in Court had done betoze ; but. 


"Ng 2 Medcaltfs 


(1) 


FE Une — _ TT p f . 
412 Ter. Mich. Triceſs. ſeptimo & trice s. octavo 
Medcals Caſe might well be, becauſe it being but evidence by pa. 
rol, the witneſs might peradenture alter his Teſtimonp bekoze 
given, by a greater infozcement, 02 otherwiſe, then he laid be. 
to2e (although upon his examination he would not confeſs ſa 
much) which peradventure was the cauſe to move the Jury ta 
give their verdict , wherekoze it hall be a good caute tg ſtay 
the Judgment, and of that opinion were Popham and Clench, gg 
otherwile it would be very miſchievous to the party foꝛ whom this 
verdic paſſed, if the delivery of evidence by the contrary party, oz 
peradventure by a ſtranger, without his paivity, ſhould ſtay his 
Judgment, which is the reaſon that eating and dzinking by a Ju. 
roꝛ (unlels it be at the coſts of the party fo2 whom the verdi 
pals) ſhall not avoid the verdict. But Fenner e contra, becauſe 
there might be ſame matter in this book to induce them otherwiſe 
then they intended befo2e, and becauſe it was Deiivered on his 
part, fo? whom the verdic paſſed ; wherekoze it was adjourned, 
but afterwards in Tri". 38 Eliz. it was adjudged foꝛ the ÞPlaintif, 


Courtier verſus Barret and Samplon, Hill. 36. 
Rot. 496. 


(2) —— upon a Judgment in the Common Bench ina Replevin, 
the Defendant avows ko; Damage Feaſant ; the parties 
were at Jſſue, and the Plaintiff was Mon ſuited after evidence; 
and the Jury aſſeſſed Damages fo2 the adowant, and now the 
1 bzings Erroz, and affignes fo2 Erroꝛ a diſcontinuance, 
02 that the Plaintiff declared in Michaelmas Term, and the 
Defendant imparled until Hillary Term, aud from Hillary Term 
till Eaſter Term; and there is not any continuance ; and then 
the Plaintiff declared again, (as the manner there1s) and the 
Defendant pleads thereto,and Jiſue there joyned; it was moved 
that this now was not to be aſſigned foꝛ Erroz, becauſe it is after 
verdict, and ſo atded by the Statute of Jeophails. But it was ruled 
by the whole Court, that it was not aided; foꝛ here the Pſaintiff 
being Non-ſuited, there is not any verdia given; but in that 
whereof the Jury are to enquire of Damages , their verdia 
is but an office of Inqueſt, and no ver dict whereof, ec. And it was 
cited to be here adjudged la betwixt Buſty and Ireland. Secondly, 
it was moved, that here was not any diſcontinuance; foz the 
ſecond Declaration is a new declaration of it ſelf, and doth not 
refer to the firſt, and there ought not to be any continuance of 
the firſf, Fo2 it is not an Alias prouc patet, &c. ſu it cannot be intend- 
ed to refer to afo2mer; but it was thereto anſwered," that it is 
not the manner to make ſuch entries inthe Common Bench; yet 
it may be well intended to reter to the fozmer pꝛoceedings, where- 
foze they ſent foꝛ two of the Pꝛothonotaries of the Common 
Bench, who came and inkoꝛmed the Court that their courſe was 
not to make an alias prout patet, blit to make all their Declarations 
de novo, and yet they referred to the firſt Recozd ; wherefoze fo? 
thts diſcontinuance the Judgment was reverſed. 


Hoe 
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[Toe werſns Taylor, Paſc. 37 Eliz. Rot. 369. 


Rror lipon a JUDgment in the Common Bench in Trelpals;fo? 
L. cutting dowu underwood. The Defendant Juſtiſies by rea- 
ion of a Leaſe of the Land made unto him by J. S fo2 years, the 
Plaintiff ſhews that the ſaid J. S. was ſetſed of the Mannoꝛ of Mil- 


—U— — — 


(3) 


tord, whereofthat place,#c. And that the underwood growing in 


the place where, cc. had time whercok, cc. been demiſed by Copy, 


and that the ſaid J. S. befoze the Leaſe to the Oekendant, granted 
unto him, and his Þertrs by Copy, #c. the underwood there 
from time to tiiue growing; tobe cut down by the Plaintiff ann 
his Petrs, quolibet anno, four oz five acres annuatim, #c. Where* 
upon he was thereof ſeiſed, ſecundum conſuetudinem, &c. lintil the 
Defendant entred and made the Treſpaſs ; and thereupon the 
Defendant Oemurred in Lam; and after argument, it was 
there adjudged foz2 the Plaintiff ; and now was aſſigned fo2 
Erro2. Firſt that underwood growing —— be demiſed by Copp; 
fo2 here the ſoyle it ſelf is not let, vut onely the underwood an- 
nually growing, which was agreed by the Court, that the Land 
it felf here was not demiſed by the Copy. Secondly, that not- 
withſtanding this grant to the Leſſee, that the Lefſo2 might well 
cut down the underwood, fo? it is but in nature of the grant of 
Eſtovers, where the Gꝛantoꝛ may take Trees with the Gꝛantee: 
But the Court reſolved fo2 the Plarntiff, that the Aion was 
maintainable ; * this under wood is a thing ot Inheritance and 
perpetuity ; fo2 atter every cutting down, they will grow again 
from the ſtubs; and o may be well demiſed in Fee by Copy; 
and as Eſtovers might be granted in Fee, ſo might this allo. And 
Fencer ſaid that he knew a Yarket within the Pannoꝛ of Crook- 
botne in the County of Somerſet to be demiſed by Copy; ant it was 
laid here that Str John Bourns Caſe was adjudged, that a grant of 
Tythes by Copy was gaod. They alſo held that the Srantoꝛ here 
could not meddle with the Woods, noz His Leſſee, fo; he hath 
intirely- granted the rice 182 and not Eſtovers, 02 ſd many 


e Uood ; wherefoze the Judgment was affirmed...v. 4. 
30. | T — „ ine | | 


1538 I9093 1 ! 11 ' | 455 5 + 
Sir Chriſtophet Blunts Caſe, | | 


[2a Jofo2mationiipon an Ihtruſton bythe Queen againſt Sir 
Chriſtopher Blunt, a Juro2 was challenged-fo2 not ſufficteticy of 
Freehold ; and by the examination of the Juro? it appeared that 
he had Freehold of the value onely of Fifteenſhillings per annum, 
Pet it was rufed by the Cdlitt that he had ſufficient to pals on that 

ry; fo at the Common Law, it a Juroꝛ had any Freehold it was 

iclent, 'But by the Statute of Primo Henry 5, he ought to have 
Fo2ty ſhillings per annum, and by the Statute of 27 Elz. he ought 
to have four pound per annum, where the Damages erceeded.fo2ty 
marks per annum. But the Statutes ſpeak onely betwirt party 
aud party, which extends not to the Queen; wherefoze the Jurg 
was ſwoꝛn, but ft was ruled that he ought to have ſome Freehold; 
and therefoze one who had not any Freehold was there challenged 
and withdzawn, 


Hardy 


(4) 
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Hardy werſus Seyer, Palch. 37 Eliz. Rot. 254. 


(5) Jectione firmæ; upon a ſpecial verdict the Caſe was, a Leaſe wag 
made to a iddow fo2 F oꝛty years, Sub hac tamen conditione 
quod fi tam diu vixerit fola & inhabitaverit, within the ſatd houſe ; the 
(Uiddom continues unmarried in the ſatd houſe all her life time; 
and dies within the Fo2ty years ; and whether the Term wag de. 
termined was the queſtion betwixt the Executo2 of the Widdoy, 
and him in revertion, Foz if thoſe wozds were a Condition 
meerly, and not a limitation, the Term remains; oe the per: 
to2med it during all her life, until it became impoſſtble by the 
Ac of Hod, which tall not tuͤrn to her pꝛejudice; but if it were a 
limitation, ff ſhe ſhould ſo long lnbabtt therein, it is otherwiſe, 
Gawdy, Clench and Popham held that the woꝛds Sub condition. quod 
ſi, &c. are void woꝛds, fo2 they are inſenſible, and be neither jj 
mitation noꝛ Condition, to2 ail Conditions ſhall be taken ſtrigly, 
and no wo2ds ſhall be ſupplted by Jntendment to make a Condi: 
tion to deveſt oz to deſtrop an Cſtate ; and it is no moze here 
then that a man makes a Leaſe fo? pears rendzing Bent, Sub Con- 
dition. quod ſi, &c. The Rent be nat paid, and ſapes no moze, which 
is without ſence ; fo2 it map be intended that he could koz⸗ 
keit a paine, 92 that the Leſlo2 ſhould re-enter, which is uncer- 
tain ; and every quod ſi gught to be an{wered with the wozds quod 
tune, thereby to make the intention of the parties full, what chall 
be none; fo2 otherwiſe we cannot Judge of their intention; ko; 
it may be they intended that then ſhe ſyöuld fozteit a penalty, oz 
 parcef ofthe Cerm AAL at the pzofits, And koz this incertain- 
ey it is bold and ok none effec; and the Leaſe is abſolute; but ik 
the woꝛds were that the Leaſe was fo2 Foaty years if ſhe ſo long 
tive unmarried, and inhabited therein, Popham Held it ta be a li. 
mitatian; and to d tine the Leaſe by her marriage oꝝ death, 
e cannot inhabit eres and lo 7 aftirmed was 

t of the parties, and the truth ofthe Cale; and that it 


35 
e 
thei iffaken in dz verdic> ; toz the wozps Sub bac condi- 


5 


dhe nerdig; | 
tiene quod Mere not in Len Bllt Fenner held that the woꝛds 
fub conditione are full enough to make a Condition ot Re entry 
without any other, and ſupplies the defect At and are 
Condition and not a limitation; any that this Condition is well 
x and the Leaſe remains ablolute; wheretoze it was 


erkozmed 
judged 2 the Plaintitk. 


Evington verſus Brimſton, Trin. 36 Eliz. Rot. 86. 
Reſpais of his Beats taking. Thr Defendant Jullifies a a 


1 * diftreſs fo2 an Amercement.in a Lee in Spalding, Lecaule I 
009 5 gate OPEN ad Nocymentum Inhabicantinm y ny revered 


(ance inquirable.; ko; it is a pzivate Jnjurp, ans 
the amercementthereof ill; An Mg ben ke che Bln. 


Buskin 
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Buskin verſus Edmunds, Trin. 37 Eliz. Rot. 62 8. 


Ebt upon Detnurrer. The Cale was, that A. let Lands to 
B. in the County of Bucks, rendzing Rent at the Receipt of 
the Royal Exchange in London; andto2 non-payment a re-entry. 
Rent was not demauded noz tend2ed at the day; the Leno 
entred; and whether his entry were congeable oꝛ not without 
demand, was the Queſtion. Gawdy held that it was; fo2 being 
reſerved out of the Land, there needed not any demand, as the 
Abbot of Hydes Caſe is, and in 16 Eliz. Dyer in the Biſhop at Exe- 
ters Caſe, where Jſſue was taken upon the Tender, which pꝛoves 
that a demand is not requiſite ; but all the other Juſtices held that 
there ought to ve a demand at the plate where it is papahle; fox 
it remains yet arent, which in its nature is demandable by him 
who would have it, and they laid that ſo it hath beenadjudged 
befo2e theſe times, TUheretoze it was afterwards adjudged ac: 
cozdingly, that the Entry of the Leſſo2 was not lawfull; Poſtea, 
Mich, 40, & 4. B. R. p. 33. 


Boraſton verſus Hay, Trin. 36 Eliz. Rot. 1101 


T The Defenvant pleaded that th Land was Coppholb 


Land, pärcell of the Manno2 of Abberſley in the County,of 
Worceſter ; atD 8 the Cuſtome there is that if a CO 
in Fee hath a Mike at the time of his death, and two ſons oz 
- more, that the Wife ſhall have that Land during her like as a 

Frank bank. And that if the 15 ſon 15 living the 


although he hath Jfſue, His not have itz but the ſeco 
ſon; and ſhows that Roberr Boraſton Szundkather ta the, Pla ntl 
jon Ile he Fee e ans ne jel fete þ 

Aanmun 4 INS ohe Joha Boraſton Yi 
ſecond ſon ; that the TUtfe held her FE in her Feebank; an 
that the eldeſt fon died, living the Mike; and that afterwards 
John Boraſton the younger ſon admitted, and lurrendꝛed to 
the Defendants uſe, xc. and Iſſue was taken upon this pꝛe⸗ 
ſcription; and the Jury found the Cuſtome as befoze, and that 
the younger ſon ſhould have it, unlels P 
thereto, as to the reverſion, o2 made Fine fo2 it with the Lovin 
his life time. Ecfi ſuper totam materiam, &c. the Tourt ail adjudgo 
the Defendant guilty ; they foundthe Defendant guilty; ifdtber: 
wiſe, not Hutlty; and upon this verdi it was moved by Tanfield, 
that it was found fo2 the Plaintiff; fo2 the Cuſtom is not found 
in that manner as he pleaded it; andtherefoze it is found againſt 
him who pleaded it; fo2 he pleaded a genetal Cuſtome without 
N and the Cuſtome found is with an exception and 


4 


al; and ok that opinion were all the Juſtices, that the 
tiſtome found, is not the Cuſtome put tn Iſſue; wherekoꝛe it is 
found againft the Defendant, as the Cale in 2 Elz. Dier 192, 
where a Cuſtome was pieaded, that a feme ſhould have it during 
ber life; and it was found that ſhe ſhould have it durante viduitate 


onely; afterwards Popham ſaid, it is a Common Caſe, that it there 


be a preſcription to have Common, koꝛ all his Beaſts, an if 


1 


(8) 
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(10) 


(II) 
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the 
ed 


is found, that he ought to have Common koz all his 2Beafg 

Levant and couchant. It is found againſt him who pleaded it; and 
Fenner was of opinion to give Judgment p2eſently foꝛ the I lain⸗ 
tiff; but it was then moved that here was not any verdict founy 
upon this Jfſue ; fo2 they concluded their verdict, fi &c, They 
found the Defendant guilty ; if otherwile, not guilty,*c. And ſg 
there is not any concluſion of the point in Juue; and of that 
opinion were alt the Juſtices upon view of the Reco2d; and that 
fo2 this Caule it was inſufficient and a groſs fault ; whereupon a 
venire facias de nov was awarded. 


Warner verſus Winch, Paſc. 37 Eliz. Rot. 53. 


LRror of a Judgment in Debt in the Common Bench. T 

E Erroꝛ afligned was, that the Plaintiff declares fo2 a Debs 
upon an Action of Twenty pound; and after imparlance declares 
de novo, And therein demanded a Debt of Eighteen pound; and 
bad Judgment to recover; and it was held to beerroneous, fo: 
that there were but one Oꝛiginal and twodeclarations, and the 
one varying from the other: and therefoꝛe it was adjudged here 
Mich. 36. and 37 Eliz. where in Debt upon an Obligation dated 
x Maii. The {econd Declaration was upon an Obligation dated 
2 Maii, and thereupon Judgment, that it fhould be reverſey; 
Whereupon the Judgment here was afterwards reverſed, _ 


Goodwin verſus Grudge. 


Rror upon ũ Judgement in Debt, where the Judgement was 

+ affirmed, it was held by all the Juſtices, and ſo the Clerks 
ſaid was their ulage; that the Defendant in the Uirtt of Erro? 
ſhall have Execution p2eſently without a Scire facias, although the 
vear:and day be paſſed ſince the firſt Judgment. Vid. 15 H. 7.5. 


_ Badcock verſus Atkins. 


* fo2 theſe woꝛds, Thy Father (Innuendo the Plaintiff) hatft 
ſtolen fix ſheep, _— Defendant juſtifies, and Iſſue taken 
thereupon, and found fo2 the Plaintiff ; and it was alledgedin 
arreſt of Judgment, that the Declaration was not certatino2 
ſuffictent to ſhew that he ſpake thoſe mos of the Plaintiff, Fo; 
it is not averredthat he ſpake them to the Plaintiffs ſon, noꝛ that 
2 — ſon was there pꝛelent, and then it cannot be tntend- 

of the Plaintiff; and the Innuendo will not help this incertain- 
ty. And — the Defendant hath admitted it byhis Plen: 
pet that never ſhall help a Declaration which is defective in ſub- 
ſtance : but if it were delectivs in foam onely,as by leaving out the 
place where a thing was done, 92 by pleading a collateral Plea, 
that may be made good, as 18 Ed. 4. 16. and 6 Ed. 4. 2. andot that 
opinion were all the Juſtices (beſides Gawdy) that the Dectara- 
tion was not good; fo? it cannot be intended to be fpoken of the 
laintfff moꝛe then of any other perſon, unleſs it had been _ 


— 
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ed, that his ſon was there pꝛelent: and although the Defendant 
by his j-lea conkelleth, that he intended them of the Plaintiff, 
yet that ſhail not help the Declaration which is inſufficient, But 
Gawdy e contra: becaule it ſhall be intended, that the Plaintiffs 
ſon was there, fo2 otherwiſe he could not have ſatd, Thy Father 
But notwithſfandingit was adjudged fo2 the Defendant. 


dale Leſſee of Nevel (who claimed to be Lord Latimer) 
Plaintiff verſus Barrington. 


a? 


jectione firmæ. The Defendant pleaded not guilty , and after 
Eiſue joyned, the Queen ſent a ſpecial TWait to the Court, re- 
citing how the Defendant was Tenant in Tait with divers Re- 


matnders over; the Reverſion to the Queen, and that her Rever- - 


ſion might be pꝛejudiced by this tryal : CUherekoze it was com- 
manded them not to pꝛoceed to the tria, of this iſſue Regina in- 
conſulta. And it was the reupon much diſputed, whether his Nit 
were allowable oꝛ not; becauſe it is a Perſonal Action onely, 
wherein it appears not how the Queen can be p2ejudiced ; foꝛ it 
may be the Plaintiff claims his Leaſe under the Queens title. 
Jt was alſo objected, That in regard the Defendant is Tenant 
in Tail, with divers Rematnders over; the Reverſion to the 
Queen, it is a very remote cauſe to have aid. By the Statutes 
alſo of 2 Edw. 3 cap. 8. & 11 Rich. 2 cap. 10. Juſtice ought not to be 
hindzed by the Kings Walt, either under the G2eat oꝛ Petit 
Seal; and therefoze this Wit thall not be any caute of delaymg 
this ſuit. But Coke the Queens Attozney ſaid, That this was 
not to delay Juſtice o2 hinder right, but to do right; fo2 it is 
neither Law no2 Juſtice, that the Queen ſhould be pꝛejudiced 
in her Inheritance without being made p2tvy, which otught ta 
be by Aid-Prayer. And when the Defendant will not pꝛay in 
ald, this Tait is in nature thereof to infozm the Court how 
it concerns the Queen, and to inhibit the p2oceedings until, 
et. Foz ik the Court be infozmed by Pſleading, that it con- 
ſerns the Queen in her Inheritance, they Ex Officio ought to 
ſtay it until the Queen be conſulted, #c. And when they do 
not, ſhe may by Law inkoꝛce them by her TUait; and that ſuch 
a (Wat hath been awarded, appears by Fitz. N. Br. 154. 21 Edw. 3. 
44. & 31, Edw. 3. Saver Default 27. But theſe are in Real Acti⸗ 
ons, yet it may alſo be in Perſonal Actions, where the Queens 
title appears to come in queſtion; and ſo is 2 Rich. 3. 23. And 
although he be Tenant in Tail, Remainder over who is im⸗ 
pleaded, yet it is all one; fo2 Tenant in Tail ſhall have aw 
of the Queen, but not of a common — 7 as appears 
10H. 7.20.& 38 Ed. 3. 14. And that this is allowable in a Perſonal 
Action after Iſſue, as well as Aid-]2ayer ſhall be allowed, ſtands 
Upon one Reaſon, and is one Law; and ſo it hath been put 
in ure. And Mich. 34 & 35 Eliz in the Common Bench in an 
EjeQione firmæ, by ONE Blofield fo2 Lands, parcel of the pofſeſst- 
ons of the Earl of Arundel, after iſſue ſuch a TUzit was a- 
warded as is here and by advice of all the Tuſtices was al- 
lowed, And it was held by all ive Juſtices here, That eos 
| | 4 
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A u] ought to be obeyed. Fo2 as much as it appears unto them 


(13 


(although this tryal is but in a Perſonal Action) That the 


Queen may be p2ejudiced in her Title. And by the Wat, there 
18 u Recital of a Title in the Queen; and that this tia is 
p2ejudicial thereto , which is not reaton to be tryed Regina In- 
— And her tryal of Right is to be diſcufſed in Chancery, 
where the Queens Reco2ds are ts p2ove her Title. Where: 
foze it is not reaſon we ſhould p2oceed without a Procedendo. 
aud io they all held. TWhereupon they ſaid, ft were fitting; 
that the Jlaintiff ſhould pꝛocure a Procedendo, TUherefoye, gc, 


Paramour verſus Varrold, Mich, 35 & 36 Eliz. 


rot. 26. 


Aux Impriſonment in London. The Dekendant pleaded a Re: 
covery againſt the Plaintiff tn Debt, in Sandwich Court in 
Kent by cuſtom, and by fo2ce of a Capias ad ſatisfaciendum d warded 
there, he took and impziſoned him at Sandwich; Abſque hoc, That 
he is guilty in London. The Plaintiff fo: Replication ſaith 
That he impꝛiſoned him in London, Prout, &c. Abſque hoc quod 
habetur aliquod tale Recordum, & hoc paratus eſt verificare per Recordum 
illud, &c. And thereupon the Detendant demurred in Law: 
Firſt, Becauſe he takes a Traverſe upon a Traverſe, where 
he ought to have maintained his Declaration; as 1 Hen. 7. 21. 
Secondly, Becauſehe avers, Quod non habetur aliquod tale Recordum, 
& hoc paratus eſt verificare per Recordum illud, which is a meer con- 
trariety; fo2 he therein confeſſeth, that there Is ſuch a Reco, 
which is the exrpzeſs caſe, in 9 Hen. 7. where it is alledged and 
held to be Erro, And all the Court fo2 the firſt held _ 
that the Plea is good; fo2 otherwiſe, every Defendant by a kalte 
Plea might dꝛaw a Tranſitozy Action in what place he would , 
0 


- and might make the place and dap alledged material; whic 


the Law will not ſuffer, but will rather ſuffer the Plaintiff to 

raverſe ſuch a falſe Plea without maintaining his Action. 
And ſoarethe Books of 10 Edw. 4. 2. 12 Edw. 4. 6. 43 Edw. 3. 23, 
Foz the ſecond point, Gawdy and Fenner held the Replication to 
be ill; fo2 it is meerly contrary and repugnant to ſay , That 
there is no ſuch Becozd, and that he would aver it by the 
ſame Reco2d, and that this is matter of ſubſtance which needs 
not be erp2eſſed upon Demurrer : Fo2 no Plea is good with: 
out an Averment, but it is a meer Iugation, and the Court 
ſhall not have any regard thereto; if the party will not aver 
it: And a void Averment is as no Averment, and lo this 
Plea is ill, Popham and Clench e contra in this paint, Fo? al- 
though the gverment be void aud contrartant in this caſe, yet 
the Plea is here good without an Averment; fo2 it is a Plea 
inthe Negative, and need no other Averment, but to ſay, kt 
hoc petit quod inquiratur, &c. And then the other ſhall ſay, Habetur 
tale Recordum, & hoc paratus eſt yerificare pro Recordum. And then the 
Defendant ſhall joyn with him, Et prædictus defenders ſimiliter, &c. 
But then Pelham ko; the Defendant ſhewed, That this Action — 


ELIZABETH, in Banco Regine, N 419 


by Ouginal Tat , wherein the Treſpals is ſuppoſed, 1 May, 
34 Eliz. And in che Oeclaration the Treſpaſs is luppeled to be 
20 May, 34 Eliz. So the Watt ſupoleth the Treſpaſs to be done 
bcf92e it was in truth done; as appears by the Declaration. And 
fo2 this cauſe it was held by the whole Court to be ill, and ad- 
judged acco:dingly, . 


— 


Marvin verſus Maynard. 


Ctiontipon the Caſe. Whereas he was ſeiled of the Manno: (14) 
of Upton Gray, that the Detendant to flander his Title, 
ſpake thele wozDS , Mr. Marvin (innuendo the laintiff) hath not 
any Title to Upton, (innuendo Upton Gray.) Upon nut gutity pleaded, 
it was found fo2 the Plaintiff, and now moved in Arreſt of 
Judgement. Firſt, Becauſe he doth not ſhow what Eſtate he 
had therein: Fo2 it may be that he hath it but Per auter vie, ann 
then Ceſtuy qui vie being dead, he hath not any Title: Me ought 
alſo to recover his damages accoꝛding to his Eſtate, #c. Second⸗ 
ly, The woꝛds are not ſpoken of Upton Gray, but of Upton onely ; 
which cannot be intended of Upton Gray, and it cannot be helped - 
by the innuendo. But all the Court reſolved, That the Declara- 
tion was well enough. Fo2 as to the Firſt, he needed not ſhow 
what Eſtate, #c. fo2 his Seiſin of any Eſtate is ſufficient: And 
. therefoze Fenner ſaid in the caſe of Huddleſton agatnſf the Loꝛd 
Dacr:s in a Tit of Annuity, the Defendant pleaded, That he 
granted it unto him to beo his Steward; and that he was ſeiſed 
of the Manno of D. and requeſted him to keep his Court there, 
and he refuſed, c. And Exception was there taken, becauſe he 
ſhews not of what Eſtate he was ſeiſed, and ruled to be well e⸗ 
nough: Foꝛ peradventure it might be perillous ta diſcover his 
Eſtate, And to the ſecond they held, That the innuendo did ſufft- 
ciently ſerve to ſhew his intent what de meant in naming Upton - 
F021t iSuſually known without the Addition, and might be cal- 
led ſo; wherefo2e the Innuendo ſtands well with his ſpeaking. But 
if without the innuendo, it could not by any Intendment be taken 
lo, it might have been otherwiſe, Therefoze it was adjudged 
{02 the Plaintiff. | | 


Dhh2 Sharplus 


— — 
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Sharplus verſus Hankinſon, Hill. 37 Eliz. rot. 


Ebc upon an Obligation Condition, That if the Obligor payed to 
a5) D 


the Obligee twenty pound of lawful Engliſh money, which ſhall be in the 
year of our Lord, 1599. in and upon the thirteenth day of October, next en- 
ſuing the date hereof, — — nog — That 
the day of payment was not pet come, reupon de⸗ 
murred „und moved fo2 the Plaintiff, That the Condition ſhall 
be conſtrucd , that the payment ſhall be upon the Thirteenth of 
October next enſuing the date of the Bond, which day is paft; and 
the wo2ds, Which ſhall be in the year, &c. ſhall have relation that it 
ſhall be ſuch money as ſhall be currant, Anno 1599. But Fuller {02 
the Defendant moved, that the woꝛds ſhall be conſtrued, That che 
payment ſhall be upon the Thirteenth of October, which ſhall be in Anno! 599. 
next enſuing. So by this Expoſition and Jnterplacing of the words, 
all parts may ſtänd together, and ſo without doubt, was the in: 
tent of the parties. Gawdy : The Condition is ſenſeleſs; but 
he concelved when a certain time of payment is erp2efied, that 
ught ta ſtand, and all the reſidue ſhall be yoid, Mae repugnant. 
there cannot be ſuch a conſtriction made, That the next enſuing 

ſhall refer to Anno, 1599. Foz that is certain enough without thoſe 
woꝛds; but it ſhali reter to the Thirteenth of October: Foz other: 
wile the Thirteenth of October had. not any ſence ; wherefoze he 
conceived, that the day was paſt. Fenner, Clench, and Popham e con- 
tra: F02 Fenner held, that when the woꝛds in Deeds be repugnant, 
they ſhall be rejected, and we ought to adjudge upon the other 
wo2ds : Then here, when the papmene ts appointed to be in Anno 
1 599. there ia certamty enough; and the woꝛds, The thirteenth of 
October next enſuing the date, dx xepugnant and void; and therefoꝛe 


the day of pa tis not yet come. Popham-: The payment ſhall 


be u an the Lhirteenth ok October, Annd 1599. Fo; it is reaſonable 
to conſtrue it nen to the intent ofthe de Oil an 99 it may 
ſtand; and then it thall be conſtrued, ya the 1 0 ſhalt pay 
ſuch money as ſhall be currant, 1599. And that he ſhalt pay it 
upon the thirteenth of October next after che year 1599. And the wozds: 
after the date hereof, Are reptignant and void. Wir by this Expolitt 
on all the woꝛds ſtand, but the date hereof: And if it ſhould be con- 
ſtrued to be paid upon the thirteenth of ORtober next enſuing the 
date, it ſhould be impolsible: Fo2 how may a man pay money in 
Anno 1593. Which ſhould be currant in Anno r599.befoze which time 
peradventure the coyn may be changed? and therefoze this con: 
ffruction ſhall be received, whereby the day is not pet come. Clench 
held, that it ſhould be conſtrued as Fuller had expounded it; ſo as 
all the wozds might ſtand by r and interplacing ol 
them. Wherefoze , becauſe thzee of them agreed againſt the 
Jlafntiff, but upon ſeveral reaſons, Gawdy conſented unto them, 
that Judgement ſhould be given againſt the Plaintiff. And with- 
out further argument it was adjudged fo? the Defendant, 


Penn 


— ——— 
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Penn verſus Glover. 


Eplevin tipott Demurrer: The Cale was that the Biſhop of 
Rocheſter Made a Leaſe fo2 years of a Mannoꝛ, wherein were 
divers Copyholders with a Proviſo, That the Leſſee ſhall not moleſt, vex, 
or put out any Copyholder, paying his duties and ſervices, ſub pena forisfacturæ. 
And the Biſhop entred to2 the condition bꝛoken: The bꝛeach was 
alsigned in hoc, that the Defendant vi & arris, entered upon a 
Copyholder in a Cow-houſe,parcel ofthe pzemiſes, and beat him, 
Et fic moleſtavit, &c. AND it was thereupon demurred. Ann Tanfi-1d 
moved, That this was not any bzeach of the Condition; fo2 the 
moleſtation is to be intended of ſuch ſozt, that he ſhould ouſt him 
of his Copphold, either by often Diſfraining, that he could not 
enjoy it quietly, oꝛ by ſome other vexations whereby he was tn- 
koꝛced to relinquiſh his pofleſston. And it is not ſhewn here, that 
e ouſted him from his Copyhold; and it he entered upon his Copt- 
bold, and did not ouſt him, it is not any bꝛeach, and the —— 
here is done onely to his perſon, and not to his Copyhold Tene- 
ment. And ok that opinion was all the Court, that hereby the 
Condition was not bꝛoken; fo2 that moleſtation aught to be in- 
tended, fuch as ſhould be an expulſion oꝛ moleſtation concerning 
his Copihold Tenement ; and there is not any bzeach by a Tort 
done to his perſon, _ diſturbing him in any other Lands, un⸗ 
leſs they were his Copyhold-tenements within, the Mannoz. 
Wherefo2ewithout any further Argument it was adjunged ac- 


co2dingly. 


Welden verſus Bridgewater; Hill. 34 Eliz. rot. 48. 


Tas Quare clauſum fregit vocat Bear-meadow apud Paunchbourn, ann 
his Graſs there growing, cc. Upon not guilty pleaded, it 
was found by an eſpectal Aer dig, that the Platntiff was ſeiſed of 
the Mannoꝛ of Paunchbourn and that in the ſuid Manno there was 
a Meadow called Wide-Meadow; containing eighty acres, whereot 
the place where, ec. is parcel, and that from time whereof, æc. 
this Meadow hath been divided by lot between divers perſons, 
Pro captione fœni de herba inde proveniente; dd that from time where- 
of, et. the Plaintiff, and all thoſe whoſe effate, ec. have uſed to 
have had allotted unto them yearly out of the ſaid Headom thir: 
teen actes; which being allotted, ſhall be called Bear-meadow; and 
that the place where, ec. was allotted to the Plaintiff, and that 
the Defendant entered aud cut down the OG2als, ec. And if, Et. 
Atkinſon fo the Plaintiſf; the queſtton is, whether the Plaintiff 

ath a profit a prendec in that Land onely, 82 the Land it ſelt; ſo as 
he might have Treſpaſs, Quare clauſum fregit; &c. F02 if he hath but a 
profit, he cannot maintain this Action, as 5 Hen. 7. io. ofhim who 
ath a Warren onely in another mans ſoyl, 02 15 Hen. 7.02 14 H. 8. 
of him who is a Commoner ner ut it ſeemeth here, this 
Land being allatted unto him, he hath an Intereſt and Freehold 
therein fo2 the time, and may well have this Action ; as Fitz. N. Br. 

2 Partition between Coparceners, that the one fhall have the 22 
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of D. foꝛ one year, and the other the Hanno? of S. and that every 
ſecond year they ſhall exchange. Mow each of them fo? their 
time have a ſeveral F reehold, and ſhall have Treſpaſ⸗ alone, Quare 
clauſum fregit. So Temps Ed, 1. Partition 21. Partition, That the one 
ſhall have it from ſuch a day to ſuch a day, and the other fo? the 
reſidue of the year. CAherkoꝛe, cc. And of that opinion was the 
whole Court; fo2 it may be good by pꝛeſcription: And by the 
Alotment, it is the pzoper Soil and Freeholdof him to whom it 
is alotted, and thar he well might maintain a Quare clauſum fregir. 
UWherefs2e it was adjudged fo2 the J-taintiff, 


Sower verſus Bradfield, Trin. 37 Eliz. 


Ebt fo; fo2ty ſhillings tipon an Arbitrement. TUhereas the 
Platntift claimed trom the DOetzndant and one J. s. five 
pounds expended fo2 them pro diverſis negociis; and they had ſubmit. 
ed themlelves to the Arbitrement of Str William Paſton fo; it; 
who arbitrated, that the Defendant and J. S. ſhould pay to the 
Plaintiff four pound, viz. The one fo2ty ſhiilings, and the other 
to2ty ſhillings ; and fo2 the fo2ty ſhillings to be paid by the De: 
fendant, he bꝛaught this Action. And it was thereupon demurred, 
Firſt, becauſe this is a debt certain, which ought not of it lelt be 
plit tn arbitratton, Sed non allocatur. Fo2 although a debt upon a 
Bill o2 Contract cannot by tt ſelf be put in Arbitrement, yet this 
five pound is claimed as expences, Pro diverſis negotiis; And ſo may 
be well put in Arbitration. Secondly, it was alledged, That this 
Action ought to have been joynt againſt them both fo? the four 


pound, and not ſeveral. Sed non allocatur. Fo? the ( viz.) makes it as 


ſeveral Arbitrements fo2 both: Therefoze it was adjudged ko; 
the Plaintiſt. . 


Adams werſus Albon. 


TT was moved in Arreſt of Judgement after Uerdia, that the 
I Venire facias bog teſte, 9 July, 37 Eliz. retoznable Die Mercuriiproxime 
poſt tres Trinitatꝰ proxime ſequent, which dap is not pet come; to: the 
9 July 37 Eliz. is Dies Mercurit in tres Trir itat' 37 Eliz. and the laſt Day of 
the Term: And therefoze the Watt here is not retoznable the 
ſame day, but ought to be Die Mercuri proxime poſt tres Trinitat which 
is a year after. TWheretoze this trial is befoze the day that the 
Venire facias [S łetoꝛnable, and theretoꝛe ill, and it is not like where 
in a tryal, the Venire faci:s is not retoꝛued: Fo? that ſhall be intend⸗ 
ed good, a Venire facias being awarded and retozned, and that it 
was imbeſled, which is aided by the Statute. And of that opt- 
nion was the whole Court at thts time. sed adjournatur. 


Fuller verſus Fuller, Hill. 36. Eliz. rot. 5 86. 


1 Fo2 Lands in Chigwel in the Coumty of Eſſex ; upon not 
gutity pleaded, a ſpectal Aerdic was found, that one Henry 
Fuller was ſeiſed of this Land in Fee, holden in Soccage, and had 
iſlue four ſons, viz. John, Richard, Edward and Henry, ah dena — 


—_uw __—— uw rr 
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Land to Richard rh£ ſccond ion, and his heirs of his body, and ut 
ter his death without inue, then to Edward the third (on in tat , 
and then to John the elvcit fon in tail, Remainder to the right 
heirs of the Oeviloz: Richard Dies, having iſſue two ſons, viz 
Thomas and William. Atterwards Henry the Oeviſo? ſaid, That my 
Will is, thatthe ſons of Richard, my ſon deceaſed, ſhall have the Land deviſed 
to their Father, as they ſhould have had if their Father had lived, and had died 
after me. Henry the Oe vlloꝛ died, Thomas the ſon of Richard entred, 
upon whom John the eldeſt ton of Henry entered; Thomas re enters, 
Jobn bungs Creſpals, Et ſi, & Chis cate was argued by Towſe fo: 
che Plaintiff , and by Folter fo2 the Dekendant, and two points 
therein moved: Flrit, whether by reaſon ofthis new Speech and 
Declaration after the death of Richard, Thomas his ſon hall take as 
a Deviſee ; Secondly, admitting it be not a good Deviſe to Tho- 
mas, whether John the eldeſt ſon ſhall have it during the time that 
any iſſue of the body of Richard be altve , o2 whether Edward in Be- 
mainder ſhould enter pꝛeſently; becauſe it is not limited unto 
him until the death of Richard without iſſue; lo as in the mean 
time the heir of the Deviſo2 might retain it: Foz ik he in Re- 
mainder ought to have it, then the Octendant hath primer poſſeſſion; 
and la the Plaintiff Hath not any cauſe of Action. Gawdy held, 
that Thomas ſhould not take it, and that there was not any differ- 
ence betwirt this and Brers caſe, there the Deviſee was in Fee, 
here it is in Tail, which is all one: and this Speech of the De- 
viſoz, is not ofany effec; fo2 there is ſuch a Speech in Brers caſe ; 
but the Devile of the Mannoꝛ of D. which he had not, was good 
with anew publication after he had purchaſed it; ſo of a Devite to 
an Infant in ventre a mere with anew publication after its birth: Foꝛ 
there is his Will wiiten, Thar he ſhould have it; and it is expꝛeſſed 
G wozds afterwards , But here there is not any waitten 
(Will, That the ſon of Richard ſhould have it, andhe cannot have 
it as his heir. TUherefo2e, «c. To the lecond point there is no 
doubt, but that he in Remainder fhall have tt pꝛeſently; fo2 the 
Deviſe being void to the firſt, it is as if it never had deen made: 
So it is if the firſt Devilee refuſe,he in the Remainder ſhall have 
it pzeſently; as 37 Hen. 6. Plow, 414. Secundo Mar. Dyer. Jaſper Warrens 
caſe, Wherefo2e the qr hath not any cauſe of Action, tc. 
And in this point all the other Juſtices agreed with him; and as 
to the firſt point Clench agreed alſo, but Fenner and Popham e contra. 
AndFenner held, that Thomas ſhould take it by this Deptſe, fo2 
this differs from Brets caſe. in the manner of the new publicati⸗ 
on. And as a Deviſe to one who is not in eſſe, with a publication 
afterwards when he comes in eſſe 1s good, ſo it is here: Fo? it 
appears (as it is found)that the Deviſoꝛ knew well, that the beirs 
of the body of Richard ſhould not take by deſcent, their Father be- 
ing dead; and therekoze he would have them to take as they 
might, viz. Js ÞÞurchaſo2s by the name of Heirs of the body of 
Richard, although Richard was Dead at the time of the Deviſo!s 
death: And to do that, he made this new Declaration of his Till. 
Popham uccozd, That Thomas the heir of Richard ſhould have it as 
Devilee by this new publication; fo2 none will deny that if the 
Devile had been to Richard and the hetrs of his body, and Richard 
had been dead at the time ofthe DOeviſe, but that the heir ſhou(d 
take it as a Purchaſo2 : And truly there is not any diſterence; 
f02 this new publication is quaſi a new Mill, as it is in Tn 
rale; 


* 
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caſe Dyer 142. And J hold clearly, if a man hath iſſue thꝛee ſong, 
and Oevile his Land to the eldeſt in Tail, Remainder to theſe: 
cond in Tail, Remainder to the third in Fee; and the eldeſt 
dieth, having iſſue in his Fathers life time, that his iſſue ſhall 
have it without a new publication, becauſe the intent of the De. 
viſoꝛ was not to diſ inherit any of his ſons + And it may be he did 
not know of the death of his eldeſt ſon, who was peradventiire 
beyond Sea, 92 elſewhere abſent. And there is not any reaſon to 
make ſuch a conſtruction, as to dil inherit his tſſte ; fo2 by ſuch 
means, many may be dil inherited, and the Tills expoundey 
againſt the intent of the Deviſoz. But of ſuch a Deviſe to a 
ſtranger, it may peradventure be otherwiſe; koꝛ the Devilee be: 
ing dead, the intent of the Deviſo2 doth not appear to carry 
it from his own heir to the heir of a ſtranger. But fo? the ſe: 
cond point, in regard they all agreed agatnit the Plaintiff, it was 
adjudged pꝛeſently fo2 the Defendant. 


Charter verſus Hunter, Trin. 37. Eliz. rot. 1064. 


— of a Judgement in an Action upon the caſe foꝛ woꝛds, Thou 
art a Prigging, Pilfering Merchant, and haſt pilfered away my goods from my 
Wife and Children. The Erro2 aſsigned was, becauſe an Actonlay 
not fo2 theſe woꝛds; and of that opinion was the whole Court; 
fo2 the wo2ds do not. impeach him ok Felony: Wherefoze the 
Judgement was reverſed, 


Bartholomew verſus Dighton, Hill. 37 Eliz. rot. 251. 


| upon a Judgement in the Common Bench, becauſe the 
Plaintiff being an Jnfant, ſued by Attozney. and recovered, 
whereas heought tohaveſued by his Guardian: But the Court 
upon the mottonheld, that inregard the Plaintiff hath recover- 
ed, and it is fo2 his benefit,and no pꝛejudice by his appearance by 
Attoꝛney, that it ſhould not be aſsigned foꝛ Erro? ; but they would 
adviſe; and afterward, paſch. 39. Eliz. being moved, it was held 
aj to be Erro2, and the Judgement was reverſed fo? that 
cauſe. | 


Whetſtone werſas Higford. 


Bon evidence to a Jury the queſtion was, TUhether ite 

might be the Queens Chaplain; and have Plurality of Be- 
nefices by the Statute of 21 H. 8. by being retained by Parol onely. 
Pepham held, that the Queen could not retain by parol onely; But 
Fenner e contra, who ſatd, there was a caſe in this Court, wherein 
he himſelf argued, where the Serjeant of the Mace, being made 
by the delivery of the Mace unto him, it was held to be good. 
And his office being in queſtion as being foxfetted, he pleaded the 
Queens Licence by parol to be abſent and not to exerciſe it; ap 
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was adjudged to be good; foꝛ her Coꝛpoꝛate body doth not take 
away 92 deſtroy the humane body, but that the might retain ſer⸗ 
vants, and do other Acts as a Common perſon does; and it was 
thewn that this Chaplain died above thirty years ſince; and that 
during his life he was reputed her Chaplain, and exerciſed the 
lace of Chaplain as well in her pꝛivate cloſet as elſe where; and 
had all the benefits as her Chaplain, æc. TUhberefoze the Court 
lald that it (ould be intended that he was her Chaplain, and melt 
and duly retained ; wherefoze the queſtion being to avoid a Leaſe 
made by him to the Plaintiff, it was held that he was a perſon 
able to make ſuch a Leaſe; and the Jury found fo2 the Plaintiff. 


— — 


Germyn verſus Rolls, Mich. 36 & 37 Eliz. Rot. 365. 


-Rror lipou a Judgment in the Common Bench, where Germy 
E wought D tin the Common Bench againif Rolkag Execu. (4 
020f Norwood, fo; certain Fees due £ UNLO (LAS Atto2ney of the 


Judgement 1 
the whole 
and 


e thereof. 


_ 
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(26) 


notice thereof ; but if his ignozance is taken away, and he may 
have notice theresf, the Law will charge him as 46 Ed. 3. Debt 
was bꝛought agatnit an Executoꝛ fo2 a ſervant wages, and be: 
cauſe that he himſelfretained the ſervant fo2 the Teſfatoz, ſo as 
he thereby had conulance, it was held that he ſhould be charged 
otherwiſe not: ſohere becauſe by his Plea he takes notice there- 

k, and admits it by an implicite conteſſion, the Action well lies 
wherefo2e,tc. Popham, J agree that if in Oebt upon a ſimple cor. 
trac, the Executozcontels the Action 02 pleads Nini deber, Typy, 
ment ſhall be given againſt him, becaute in the one Cale upon 
the Tryal, the truth of the Debt appears; and in the other Caſe 

e by his Plea confeſſeth it; but yet inreſpec the Ceſtatoꝛ mig 

ave waged his Law, oz pleaded Nihildeber; and the one way 18 
taken from the Executo2 to diſcharge that Debt, he ſhall not be 
charged and info2ced to plead it he will not; but J doubt here 
whether by this Plea the Contract be conkeſſed. Aud therefoze a 


— 
ee 


Cale hath been cited to be adjudged in the Common Bench, 


zoEliz. betwirt- Huſon and Webb, that in Debt againſt an Executoꝛ 
upon a ſingle- Contract who pleaded plene adminiſtravic and found 
againſt him, pet no N could be againit him, but the Judg. 
ment was againſt the Plaintitt, which is all one in the reaſon with 
this Cale, therefoze it is good to ſee the Recoꝛd thereof, Et Ad. 
journatur, Hill. 38. B. R. plac. 5. n | 


Shaw verſus Tompſon. 


Bbt fo2 Fifty pound recovered in a Caurt Baron. The Caſe 
was, that a Feme recovered Dower of à Copphold accozding 

to the Cuſtom of the Mannoꝛ by plenit ii a' Court Baron; and 
fo2 that her Baron died ſeiſed, ſhe recovered by Judgment there, 
Fifty pound Damages; andfo2 that Fifty bzought this action, 
and declares upon all this matter; and it was thereupon demur⸗ 
red; and the ſole queſtion (ag Tanfield moved it) was whether ſhe 
might recover Damages to Fifty pound there, where they can: 
not hold lea above Foꝛty ſhillings; but the whole. Court held 
that the — were well awarded; and that ſhe might well 
recover ſo much there; fo2 as they may hold Plea ot the Land, ſo 
fo2 the Damages as far as the demandant is damnified, and 


tall be well allowed. Sed Ad journatur, V. Hill. 38 Placito 3. V. 4 


Co. 30. B. 


Atwood werſus Ballard. 


eſpaſs f02 his Cloſe breaking. The Defendant Juſtiſies by 
reaſon of a way by pꝛeſcription from his Franktenement in 


D. unto the Util, of S. in the lame County Tſſue was taken deinjuria 


ſua propria, &c, und à Venire facias 1 op from the viſne of D. oneiy, 
and thereby it was tried and found fo2 the Plaintiff. And it was 
nowmoved in arreſt of Judgment, that it was a miſ-tryal ; fo2 the 
viſae Qught to have been awarded from D. and s. Gawdy. True it is 
if the pꝛeſcription to have a way had been traverſed, and ſo it 
hath been adjudged here; but by this replication the way is con: 
teſſed; and it may be that he bzeaks his cloſe without uſing — 


— 


'— 
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way, fo? the way is not in queſtion; and of that opinion was.Pop- 
ham, but Fenner nid Clench e contra, and therefo2e it was adjourned. 
Vid. 13 H. 7. 13. 21 H. 6. 22. 34 H. 6. 15. 10 Ed. 4. 10. 


Bragg verſus Banning, Hill. 37 Eliz. Rot. 1094. 


Ction upon the Cafe,and declares,whereas be and all thaſe, æc. 
A have had a — from his Douſe in D. over Green acre in S. and 
over Black acre into ſuch a place in p. that the Oetendant had ſtop- 
ped his way in s. And upon I2ot-guilty pleaded it was fuund fo2 
the Piaintift; and it was alledged in arreſt of Judgment, that 
the Occlaration was not good, vecauſe he alledgeth not in what 
Gill. Black acre was; fo2 if the p2eſcription be traverſed, the Venire 
facias ſhall be from every Gill. where the Land is over which the 
way lies, and ſo as it was adjudged in 33 Eliz. Haukhurſts caſe in the 
Common Bench, wherefo2e,#c. Gawdy. It is clear, that this is a 
fault fo2 which the Defendant might have demurred; foꝛ true it 
is he ought ts have alle dged all the Lands thꝛough which he is to 
＋ his way, and Utlls where they lie; and if the pꝛeſcription 

e traverſed, the venire ſhall be from every Utll. But now when he 
pleads Not guilty, the venire ſhall be from ths Ulf. where the ſtop- 
| ping is alledged ; fo2 the — is not pꝛincipally in queſtion, but 

t ought to be Bere upon the evidence, and thereto all the Ju⸗ 
ſtices agreed; wherekoꝛe it was adjudged fo2 the Plaintiff. 


Pennyman verſus Rabanks. 


 Ction upon the Caſe fo2 flandering his Title, to2 that he ſaid 
to J. S. who was in ſpeech to buy the Plaintiffs Land, I 
know one that hath two Leaſes of his Land, who will noc part with them at any 
reaſonable rate. Ubi revera nulla talis dimiſſio facta fuit. The Defendant 
jultiies by reaſon of two ſeveral Leaſes by parol made unto him- 
ſelf, The Plaintiff replies de Injuria ſua propria abſq; tali cauſa, and 
Iflue * and found fo? the Plaintiſt; and it was now moved 
in arreſf of Judgment, that an Aion lay not fo2 theſe woꝛds; 
fo2 he doth not ſay, that any had Leaſes fo2 years, but it might 
be weil intended of Leaſes at will, which are not any p2Fjudice. 
Sed non allocatur; f02 it cannot be intended that he ſpake nt Leaſes 
at will, becaufe he mentions Leafes grantable over, and alſo 
luch as ſhall p2ejtidice the purtchaſo2 ; wherefo2e, ec. Secondly, 
the Declaration is not good, bec eco b 
talis dimiſſio, &c. Whereas there be two Leaſes mentioned, and 
this concluſion goes but to one which is incertain. Sed non allocarur ; 
{02 Dimiſſio eſt nomen collectivum, anD compehends both Leaſes, as 


the Tenant ſaith, Veign le Aſſize ſur le title that goes to both, where- 

foe, ct. Thirdly, becauſe it appears by the Defendants Juſtt- 

fication, that he intended ot Leaſes made ofhimſelf; and ika man 

claim eſtates, although they be kalte he ſhall not be puniſhed, which 

was agreed by all the Court that no action lay againſt one fo2 

ſaying, that he himſelf had _ 02 Eſtate in Lands, æc. aide 
| ft 2 


he concludes, Ubi revera nulla, 


15 'Eliz. 325. Aﬀſize, The Plaintiff made two Titles to two Barts, 


(27. 


(28} 
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it were kalle. But here the wozds in the Declaration as they 
are ſpoken being in the third perſon, be not intendable ok humſeit 
but of ſome other, and impoꝛt a flander to the Plaintiffs Citle; 
and then his juſtification afterwards hall not take away that 
Action which befoze was given to the Plaintiff to2 the ſlandering 
of his Title; wherefoze Rule was given that Judgment ſhown 
be entred fo2 the Platnttff, unleſs other matter was ſhown upon 
the third day of the next Term, and afterwards Paſch. 38 Eliz jt 
was adjudged fo? the Plaintiff. Fenner contradicente. 


An onymus. 


02 was endicted upon the Statute of 5 Eftz. ok perjury, fox 
IJ that there was a ſuite in Chancery betwirt one Marſhall and 
Harvie f02 the Mannoꝛ of Staverton in the County of Devon, any a 
Commiſſion was thereupon awarded to examine witneſſes, that 
the Defendant ſwoze, the Deed of the Feoffment of the Bannoz 
( manerium prædictum iunuendo) was Delivered as an eſcrow to be de: 
livered, xc. ubi revera, it was Delivered abfolutely, #c. The firſt 
exception was, that this Dath, that the Deed of the Pannoꝛ 
was delivered as an eſcrow,tc, is not material, unlefs it be hewn 
that it concerned the Mannoꝛ in queſtion ; fo2 otherwiſe although 
it were falſe, it is not puniſhable neither by action no? by indick⸗ 
ment upon this Statute. Foz the Statute is, If a witneſs depoſe 
falſly concerning any cauſe, &c. F o which falſe Path he is not puniſha⸗ 
ble by this Statute, unleſs it be ſhewu oz averred, how this 
£oncerns the cauſe. And of that opinion was the whole Court; 
and although it is alledged, Manerium prædict. innuendo, Yet it ſhall 
not help it; foz aman ſhall not be puniſhed as a perjurer by au 
—.— ; wherefo2e fo2 this cauſe onely the endiament was dil 
charged, | | 


Caſtleman verſus Hobbs, Hill. 37 Eliz. Rot. 334. 


| A upon the Caſe fo2 theſe woꝛds, Thou art a Thief, for thou haſt 
ſtoln half an acre of my Corn, Innuendo, the Corn growing upon half an 

acre of ground reaped. and put into ſhocks by the Defendant. And upon this 

Declaration the Defendant demurred; and upon the firſt motion 

without much arguing; it was adjudged fo2 the Defendant; fo? 

the ſtealing halt an acre of Coꝛn cannot be ſatd to be felony, foꝛ it 
ſhall be taken in Common perlance and intendment, Con growing 

uponthe Land which the Plaintiff cut down and carried away;and 

the Innuendo helps nothi ng unleſs: the moꝛds pꝛecedent have a 


. 5 ; 
vehement peſumption of the Innuendo; und herein no man will 


intend that it was Com ſevered, when he ſaith half an acre of my Coro, 
Wherefoze it was adjuded fo2 the Defendant, 


Reyno!d 


== 
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Reynolds verſhs Pinhowe, Trin. 37 Eliz. Rot. 337. 


A Sſumpſit. TUhereas the defendant had recovered Five pound 
FK againſt 22 in conſideratton or four pound given him 
by the plaintiff; that the Defendant aſſumed to acknowledge 
ſatisfaction ot that Judgment befb2e ſuch a day; and thar he had 
not done it, and it was thereupon demurred, fo2tt was moved 
that here was not any conſideration; fo2 it is no moze then to 
give him part of the money which he awed him, whlch is not any 
conſideration. But all the Court held it to be well enough; fo2 
it is a benefit unto him to have it without ſuit oꝛ charge; and it 
may be there was Erro2 in the Recoꝛd, ſo as the party might have 
avoided it ; wheretoze it was adjudged fo2 the piaintiff. 


Woodroff verſus Vaughan, Mich.36 & 37 Eliz. Rot. 


Con foꝛ that he ſpake in the pzeſence of one Lumley theſe ſuqꝛds 
X of the Plaintiff, 1 did not know that Woodroff (Innuendo che Plain- 
tiff) was thy brother; he hath forſworn himſelf, and I will prove him per jured, 
or elſe Iwill pay him his charges; after verdict upon Mot. —_ plead- 
ka, and found fo2 the Plaintiff, it was moved in arreſt ot Judg⸗ 
ment, becauſe it is not averred that Lumley was bother to the 
Plaintiff ; and therefoze it ſhall not be intended as ſpoken of 
the Plaintiff ; as it was agreed this Term in Badcocks Caſe, 
Sed non allocatur; fo; when it is alledged to be ſpoken in the pꝛe⸗ 
ſence of one only, it cannot be intended but that it was the Plain 
tiff, if the other revera be his bother; and theretoꝛe it may be 
well helped by the Innaendo ; but otherwiſe it is where it is ſpoken 
in the pꝛeſence of divers others, as in the Caſe alledged. Se⸗ 
condly it was moved that foꝛ theſe woꝛds an Acton lay not; fo2, 
fo2 the wozds he hath forſworn himſelf, an Action is not maintain 
able, which was agreed per curiam. Then fo2 the words, I will 
prove him perjur'd, or elſe I will bear his charges, no Action will lie; but 
the whole Court reſolved to the contrary ; foꝛ it is as great a 
flander as ik he had ſaid directly that he was perjured ; and it is 
not reaſon that by ſuch colourable addition to ſlanderous wozds, 
the party ſhould be without remedy; wherekoꝛe it was adjudged 
fo the Plarntiff, | 


Whytbie verſus Marſhall. 


* firme, as Leſſee of Mz. Gray foꝛ Lands in Langley in - 
County of Leiceſter, at the Niſi prius fn the Country, fir ofthe 
Juro2s were challengedand treited, and the Jury remained pro defectu 
juratorum, and afterwardatds at the next aſſiſes a new diſtringas was 
awarded againſt all the firſt Juroꝛs, as well thoſe who were treited 
befoze, as the others;and at the Niſi prius in the Connery.che Iſſue 
was tried by ſome of the Juroꝛs of the ancient panelf ; and by 
others returned upon a Tales de circumſtantibus awarded,. but none 
of them who were treited befoze tried it; And the verdict found fq2 
the Plaintiff; and it was now alledged in Arreſt of Judgment, 
that this diſtringas was ill awarded; fo2 it ought not to have been 
| r 


(31) 


(32) 


(33) 
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(34) 


(35) 


Leale made b | nl | 
the Court thereto den vered not any opinion. Sed Adjournatur. 


awarded againſt them who were creiced but againſt the others gy. 
and then the trial thereupon was ill, but rye Court held that in 
regard it was but a judicial pzoceſs, which being awarded again 
them, where it ought not to be, is but the default of the Court 

andſhall not turn the Plaintiff ro pzejudice, Jt was a good Trpa? 
by the Common Law, in reſpec the Tryal was by the Lawgy 

Jaro)s, as ally cleeclp by the Statute of jofyls, which help 
milawarding of Pzoteſs ; wherefoze it was adjudged fo? the 


Plaintiff. 
Moor verſus Vaughan. 


TI- at the Niſi prius. The Juro2s were challenged; and the 
Jury remained pro defectu jurator, and atterwards a new Di- 
ſtringas with a Niſi prius mas awarded againſt the ſame Jurozs who 
were treited before; und ſorne of them who were treited appeared and 
tried it: and this matter was alledged in Arreſt of Judgment, 
and held clearly dy all the Juſtites that it was a miſ-trial, and not 
ald you or the Statlites of Jeofailes; whereupon a Venice facix 
denovo ed to habe a new trial, | | 


Sir Edward Denny verſus Eakenſtall, Hill. 37 Eliz. 
Rot. $82. - 


Jon firmz. Upon a ſpecial ver did it was found, that the 
Arch Deacon of Ely having the Parſonage of Haddon appyo- 
pxfated to his Atth-Deaconry, Anno 12 Elia. let the Land inquelti- 
on, being parcel of his gleab foz fifty years. The Biſhop of Ely 
deing Patron ofthat Arch-Deaconry; andthe Dean and Chapter 
of Ey Anno 15 El. Confirmed that Leaſe, The Arch-Deacondies, 
the thop Tolla ateg to that Arch-Oreaconry J. S who enters and 
let the Land to the Plaintift, Et ſi, &. Che firft quefttonmoved was, 
whether this confirmation by the Biſhop ve not void by the Sta⸗ 
by n Biſhop moze rhen Citares fa ewenty on? years, o7thar 
| | Deut 1 | 
bes tote d, Et ſi ie. The Leaſe made by the rch Beacon e 
void againſt his ſucceſſoꝛ. But all the Court held that the Sta 
tute doth not extend thereto, Fo2 that Statute is intended of 
grants of Lands, Tenements, and Hereditaments, parcel of the 
poſſefſions of y Biſhopzick, xc. But here the confirmation 
n e, dut it is un aſſent onelyto the Leaſe of the 
poſſeſſion of the arch⸗Deaconry; and not ot the Biſhopaick ; fo? 
it is not the altenation ot᷑ the 7 — and thereto2e not within 
the Stattite ; Ut otherwiſe it is where a Biſhop is diſteiled, and 
confirms tothe difletſvxz: wherefoze,xc. Secondly it was moved 
that this Leaſe is voſd'bythe Statute of 13 Eliz. fo2 the conſitma⸗ 
tion after the St thall:not. bind the ſucceſfo2 although the 
made before the Statute ſhall bind him who made it; but 


Anonymus 
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Anonymus. 


Oke the Queens Attomney, demanded of the Court there in 

this Cale; A man having two Daughters being his Heirs, 
debiſeth his Land to them and their Hetrs, and dies. Ccihether 
they ſhall take any Joyntenants by the deviſe,-02 as Coparceners 
by deſcent ? and all the Juffices held clearly, that they ſhall have 
it as Joyntenants ; f92 the deviſe giveth it them in another de⸗ 
gree then the Common Law would have given it them, and foꝛ 
the benefit of the lurvivoꝛſhip between them. to, 


Doyle verſus Wood, Trin. 3 6 Eliz. Rot. 12 8. 1 on 


Reſpaſs. The Defendant Juſttfies'as in his Freehold; the 
Hanno2 of D. and demilable, time whereok, æc. by Copy in Fee, 
in Tayle, 92 fo; life, oꝛ fo2 lives, #c. and that this Land wa 
let unto him by Copy in Fee. Aud the pꝛeſcription was traver-' 
ſed,and found that it had been demiſed and demiſable, from time 
whereof, cc. in Fee, but never in Cayle; and that it uns g rant. 
ed to the Plaintiff in Fee; and it was thereupon held by the 
whole Court, that it was found foz the Plaintiff. Fo2 theallegy- 
tion that the Land had been demtlable in Fee oz {n Tayle, #£, 1s 
but a conveyance to his Title ; and koꝛ as much as it was found, 
that it was demilable in Fee, and chat it was demtled unto him 
in Fee, that is the effect and luibſtance or hig Cltle, which is found 
- Has ſufficient; wherefoze the Plaintiff had Judgment to 
reco er, 5 92 995 


= 1 3 4 > 
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Stafford verſus Bateman, Hill. 3 Eliz. Rot. 118. 357 


. upon Demurrer. The Caſe was, that by vertue ofa 

fieri facias Ollt of the Exchequer fo2 the Queens Debt, the 

Defendant took the Plarntifts begſts, being Levant and Couchanr 

upon the Laud of the Debtoz,and ſold.them foz theQueens Debt; 

EE e eee 
he 3000s z bl h nuight have been diſtr 

fo; the Queens Debt; wheretoꝛe, ccc. ep Dr nn 


Morgan yerſus Williams, Mich. 36 & 37 Eliz. = 
Rot. 319. *G 2:7 3 26 


Ebt as Adminiſtrato2 to one Philips, and declares that admi⸗ 
niſtration of the goods of Philips were committed per Andream 

Vane facrz'Theologiz doctorem, ſuch a Dap apud Monmouth; and the 
Plaintiff recovered in the Common Bench by default, and Writ 
of Erroꝛ was thereof bꝛought; and the Erroꝛ aſſigned, becauſe it 
18 not ſhewn that Vane was Ordinary of Monmouth, no that the com- 
mitting of Adminiſtration . unto him; and in regard 
— Bic — — * t — + 1 56 58 is not 

oz rlon who may ve intended to be the Oꝛdinar 
the Judgment was therefo2e reverſed, 4 


Samon 


(30) 


(37) 


(38) 


(39) 
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Samon verſus Pitt, Trin. 36 Eliz. Rot. 877. 


to the Plaintiff, that the Plaintiff and Eliz. his lite haberenc & 
Gauderen all the Lands in controverſie excepting (even acres; and 


not any power to award a thing ta be 
Taube fd the Plaintiff moved that the award was 900d, not⸗ 
it 


| as tothe ürſt although it be not 
er un l Ne iS or ore Tien on in lar 
fun bound, be it never lo mall; Cp as to the ſecond, 


m he will 
the Mens is good; fo2 although it be void as to the feme, 
becauſe ſhe is not a party to the \ubmifiton; yet to be bound that 
the Baron _ enjoy it, is good, as to him, as 18 Ed. 4.22 and 19 Ed 
8 That the party and a ſtranger as his ſurety ſhalt be bound, it 

vold as to the Stranger, but is good as to the Party; and he 
5 1 ought to enter into the bond. But as to the firff, all the 

Urt held it to be a r 'fo2 the Arbitratozs axe 
abſolute Judges, and therekoze gunht to decide abſofutely and 
tainlp what ſhall be done, and they cannot give their Autho- 
punto us, d2to the nn wk certainty, no 
oz then they may make at award, that 1. D. hall make an 
award between the parties, fo2 their Authonty ts not transferra- 
dle; and therefoze this award being uncertain is void, and the 
parties are not bound to pertoꝛm it. But Popham and Fenner laid, 
that if he ought to enter into any bond, 1t ought to be in a ſum 
acco2ding to the value of the-p2ofits of the Land; and therefozeif 
A. Covenant to enter into Bond foꝛ the 8 of ſuch Land, 
without naming any ſum, kt ought to be the lum accoꝛding tothe 
value of the Land, as 8 All an annuity is granted to a man until 
he be pzomoted to a Benefice, he need not accept a benefice ofa 
eſſer value then the annulty. And popham held the Arbitrament 
to be voidto2the ſecond caule;fo2 it being an intire thing that was 
appointed to be done, being void in part, it is void fo2 the whole; 
but otherwiſe it is where he appoints two things to be perfo2med, 
and the one is within the ſubmiſſion, and the other not, and 
they are awarded to be perkoꝛmed ſeverally, it is good fo2 that 
which is within the ſubmiſſion, and void ko the other. 2 


— 
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this point, none of the other Juſtices ſpake : But fo? the firſt 
cauſe pzincipaily without other Argument it was adjudged to? 
the Defenvant. 5 Co. 77. b. 


Sir Chriſtopher Hilliard verſus Conſtablc. 


Ction fo woꝛds. Quod vid. antea. Mich. 35 & 36 Eliz. B. R. Placito5. 

was now moved again; and Gawdy and Fenner held, That fo2 
the woꝛds, He is a Blood-ſucker, and ſecketh others blood (fog all the 
other woꝛds all the Juſfices agreed, that they were not acionable) 
the Action lies not; fo2 they be not wo2ds, which of themſelves 
impo2t any Defamatton, fo2 it is uſual when a Juſtice of Peace 
purſue dffenders, and does his office,to call Him Blood-ſucker , und 
it is not any ſlander unto him, and may be taken in ſome good 
ſence inerecuting his office, and not in malam partem, that he is a 
Blood-ſucker in ſeeking murther oꝛ otherwiſe.2But Popham and Clench 
e contra: Foz it ſhall be conſtrued accowing to the common in⸗ 
tendment of the woꝛd which is always in malam partem; and to 
ſuck blood is to take blood unjuſtly from a perſon, Wherefoze, 
tc. Afterwards the ſame Term at Serjeants Inn, befo2e all the 
Juſtices of England there afſembled, This Caſe was moved, and 
the greater part of them reſolved, That the Action lay not (but 
J heard not their particular Reaſons.) Wherefoze the next day 
by the aſſent ol popham and Clench, it was commanded, that Judge- 
ment ſhould be entered fo2 the Detendant. 


Sir Walter Hungerford werſus Veiſey, Paſc. 37 Eliz. 
rot. 249. 


fror upon a Judgement in the Common Bench. The Erroz 
alsigned was, becauſe the Venire facias WaS awarded upon the 
Roll retoznable Die Mercurii Proxim poſt Craſtin' Trinitatis; but the 
Wait it ſelf was retoꝛnable Die Veneris Proxim? poſt Craſtin' Trinitatis, 
which was the firſt day, and therefoze Erroneous, becauſe the 


Wait by the Roll was retoꝛnable out of Term: And it was held 


clearly to be Erroneous; fo2 the Rollis that whereto the Court 
ves credit, and not to the Tait : Foz ik the Tit were ill, it 
ould be refozmed by the Roll, and that was clearly Erroneous 
at the Common Law, as appears 7 Edw. 4. 15. 2 Rich. 3. 11. 4 Eliz, 
211. And it is not awed by the Statute, But if it doth not 
appear, that any Tait was awarded, it is aided by the Statute, 
but not an ill TUzit. Sed Adjournatur. 


Aſcue verſus Sanderſon, Paſch. 37. Eliz. rot. 218. 


A onupon the Caſe, Sur Trover of Thee hundꝛed ſheep, the 
firffof December, 36. Eliz. the Defendant pleaded that he was 
Sheriff of the County of Lincoln, and that J. s recovered againſt 
the Plaintiff Dne humed pound; and thereupon had a Fiery facias 
to levy that debt, Which Wit was retoꝛnable Craſtino Arimarum, 
35 Elz. That this was delivered to him being _ Sheriff of the 
lald County, upon the firſt of o— 35 Eliz. to be executed. 9 
N £ 


(4L) 


(42) 


(43) 
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(44) 


(45) 


(46). 


he by fo2ce thereof, upon the twentieth of October. 35 Eliz. took the 
laid thee hundzed ſheep, and ſold upon the two and twentieth dap 
of October, Anno 35 Eliz. one hiiiidꝛed and four ſheep to2 fozty pound. 
parcel of the ſaid one hundꝛed pound, and that the other one hun. 
dꝛed ninety two ſheep remained in his hands Pro defectu Emptorum. 
And at the ſaid day of Craſtiv A nim he returned the ſaid CUntt ac: 
coꝛdingly, and aft this matter. The which ts the ſame conver. 
on, +bique hoc, that he converted them, Aliter vel alio modo, Any it 
was thereupon demurred : And after Argument, tye'whole Court 
held the Plea to be inſufficient, Firſt, and puncipally, becauſe 
he doth nvt by his Plea confeſs any converiion,and thentheTra: 
verſe is ill: But he ought upon this matter to yave pleaded Not 
guilty, and have given it in evidence. Secondly, becauſe the 
Oeclaration ſuppoleth the Trover and Converſion to be the firſt of 
December, 36 Eliz. and he juſtifies the Converſion in October, 35 Elz. 
So he meets not with the Plaintiff in time; and therekoze he 
ought to have traverſed it, and the Travers Aliter vel alio modo 
hall never anſwer to the time, but to the manner of the Coy. 
verſion. Thirdly, he makes not any juſtification foꝛ four of the 
ſheep, but that he ſeiſed them; but he ſhews not what he did with 
them: Uheretfo2e the lea doth not anſwer all that which is 
compiled in the Oeclaration; and fo? that cauſe is ill in all, And 
of that opinion was all: the Court, and appointed Judgement to 
be entered fo2 the D laintiff but after cauſed it to be ſtayed fo} the 
equity of the matter. 


Staughton verſus Newcomb, Mich. 35. & 36 Eliz. 
rot. 381. 


Rror upon a Judgement in Debt in the Common Bench. The 

Erroꝛ alsigned was, becauſe the Recoꝛd is Quod obtulit ſe in pla- 
cito debeti de 101. AND when he Declared, he declared fo2 a debt of 
twenty pound; and it was held to be a manifeſt Erroz. 


Johnſon verſus Pays. 


Bu of Debt upon the Statute of 5 Eliz. of Per jury. After Uet- 
dict it was moved in Arreſt of Judgement, that by the Statute 
gf 18 Eliz. cap. 5. 10 Stiit ſhall be upon a penal Statute, but by 
Infoꝛmation oꝛ Oꝛiginal Actton; ſo this Bill ts not maintainablt. 
But it was thereto anſwered, that in the lame Statute is a 10 ꝛ0⸗ 
viſo, where the Action is given to the party grieved, and not to 
him who will ſue generally, that he may ſte as befo2e. TUhere- 
foꝛe upon view of the Statute, it was held to be maintainable, 
and adjudged foꝛ the 1D laintiſt. 


Stile verſus Butts, Trin. 37. Eliz. rot. 159. 


— fo? carrying away Thirty loads of Clay in Brookbank- 
Green, digged there by the Plathtiff: The Defendant pleads, 
that he is a Tenant and Jnhabttant in Brookbank, whereof the 
ſaid place called Brookbank-Green tS parcel : and that there is a 
cuſfom there, that every Tenant and Inhabitant there may dig, 
have, and carry away Clay in Brookbank-Green fo2 his neceſſary 
uſe ; and that the Plaintiff not being a Tenant there De ſoo tors 


Demein, 
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demeſn, digged that Clay and laid it upon the Land; wherekoze 
he took it toꝛ his neceſſary ule, as lawtul it was fo2 him to do: 
And it was thereupon demurred, and upon the firſt motion, with⸗ 
out any Argument, the Court held the Juſtification to be tll : Foz 
by the pꝛelcription it appears, Chat the Tenant might dig and 

ave Clay; then he cannot have but what himſelf digs, and he 

all not have that which is digged by a ſtranger; fo? it is reafon- 
able he ſhould have what himieifdigged, but it doth not warrant 
him to take what another hath digged, who peradventure did it 
lawfully by the Lozds Licence. This is allo like ts Common, 
which appertains not to the Tenant, no? is his until it be taken 
by the mouth of his Cattle; and ik a ſtanger there, cuts the 
Hraſs, tbe Commoner cannot carry it away, noꝛ have his Acton 
Non ec. No moꝛe here. Wherefozert was adjudged fo2 

e Plaintiff. 


John Vita verſus James Vita, Mich. 36 & 37 Eliz. 
| rot. 265, | 


Rror UPont a Judgement in Ipſwich, in Debt foꝛ twenty pound by (47 ) 
John vita agatiff James vita. The Defendant pleaded Nihil deber, 

& de hoc ponit ſe ſuper Patriam, and the Iſſue was entred Et prædictus 

Jacobus ſimiliter, where it ought to have been Johannes, and tryed 

and adjudged fo2 the Plaintiff, And this was the Erroꝛ alsigned: 

and all the Court held it to be amendable by the Statute of 8 H. 6. 

which gives authoꝛity to amend. Reco2ds removed out of the 

Common Bench by Erro; fo2 faults, which hapned per vitium 

Striptoris, 02 by the Clerks negligence. And this Statate extends 

as well in Equity to the Recoꝛds of other Courts, which are not 

removed fo2 Erroz. Thereupon it was awarded to be amended, 

and the Judgement was affirmed, | | | 


Dee werſ#4 Bacon, Paſch. 37 Eliz. rot. 472- 


Ction upon the Caſe, upon Trover and Converſion of Goods, (48) 
The Defenvant juſfifies the taking of them Damag-Feaſanc, Ab. | 
Ius hoe, he converted them aliter vel alio modo; and it was thereupon 
demurred in Law; fo2 the Traverſe is not good, becauſe he 
confefleth not any Converſion ; the Plea alſo amounts to. a Non 
Plant peretore without argument it was adjudged fo2 the 
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Perkins verſus Clark & Cleydon. 


A wer The Cale was; A man deviſed his Lands to be ſold by (49) 
J. S. his Executoꝛ, J. S. ſells it fo2 fozty pound, and dies Jn- 
teſtate befoze his Receipt of the foꝛty pound, Administration of 
the goods of the firſt Teſfato2 was committed to the Plaintiff 
Whether he ſhould have an Aſumpſic fo2 this foꝛty pound, 02 hai 
any other remedy, was moved by $purling Serjeant. Gawdy, Jt 
is a good Caſe; fo2the money if it be recovered, is Aſſets in 
their hands: But he conceived the Avmirniſtrato2 ſhould not 
have an Action to recover it. And Clench thereto agreed, but the 
other Juſtices would not deliver any opinion, but fafd it was fit- 
ting to conſider thereof, Nl * FR „ "Ra 
. ; p O | 
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Kos verſus Morris. 


2 Sſumplit bꝛought in Suffolk, and declares, Quod cum proſecutus fuit 
i A unbrief de Subpœna out of rhe Chancery, Apud Weſtm' in Comitaty 
Midd', and intended to ſerve it: The Detendant apud Hepworth in 
Comitacu prædict aſſumed; That if he would not ſerve the U1zt 
that he would give him ſo much; ec. 22 Non Aſſumpfit pleaded, 
And kound koz the Jlaintiff by a Jury of Suffolk, it was nom moved 
in Arreſt of Judgement, that it was a miſ-tryal : Foz although 
Suffolk was in the Margent, yet the Chancery Apud Weſtin in Comi- 
tatu Midd' ig laſtnamed in the Reco2d; then when the Aſſtumpſit 
ts alledged Apud Hepworth in Comitatu prædict This Comitatu prædict 
refers to the County laſt named, viz. Midd' and then the tryal in 
Suffolk fs 111 2 TUherefo2e, tc. And of that opinion was Gawdy up: 
on the firſt motfon ; but afterwards being moved again, becauſe 
the County of Middleſex fs not mentioned but in the recital, and 
not in the ſubſtance ot the Recoꝛd; and the Aſſumpſit is alledged 
to be made Apud Hepworth in Comitatu predic, and Suffolk ig pur in 
the Bargent ofthe Recozd, and there the Action is bzought. Hep- 
worth in Comitatu prædict ſhall be intended to be referred to the 
County named in the argent of the Recozd, and not to the 
County mentioned by wap of recital, and fo the tryal may be in- 
tended to be there. Whereupon all the Court reſolved, that it 
was well enough; and it was adjudged fo2 the ÞPlaintttf, 


(51) But note, in the ſame Term an Exception was taken to the 
JTndicment of one Grymes, who was indicted of Burglary Apud 
Hereford , fo; that Heretord was in the argent of the Indiament, 
and the Indiament was, Quo Richardus Grymes de D. in Comitatu Rad- 
nor, generoſus fecit Burglariam, apud S. in Comitat' prædict. And fo; this 
cauſe Exception was taken; foꝛ that two Counties were named, 
the one in the Margent, the other in the Indtament; lo it is 
incertain to which or them Comitatu prædict hall be referred; and it 
it ſhould refer to the laſt mentioned, it is clearly ill. And foz 
this cauſe divers Indiaments have been Diſcharged; and the 
Court held it to be an apparent and groſs fault here. Quare, 
Whether there be not a difference between theſe Caſes, becauſe 
the County is mentioned in the body of the Indiament. 


Noke verſus Awder, Antea Hill. 37. Eliz. Plac. 21. 


(52) TFT was now moved again, and all the Juſtices agreed, That 
I ths Afsignee ſhall have an Action of Covenant withont Wo. 
ing any Deed of the Alsignment; fo2 it is a Covenant whirh: . 
riuns with the eſtate; andthe eſtate being paſſed without Deed, 
the Aſsignee ſhall have the benefit of the Covenant alſo: And 
the Executo2, oꝛ the Baron, who is Aſsignee in Law, who comes 
in without Deed, ſhall have the benefit of ſuch a Covenant, as 
appears 30 Edw. 3. in Symkins Simons Cale. And Popham a1D Fen- 
ner help, That a Feoffee-fhall vouch by a TUarranty made to his 
— 4 „without ſhewing any Deed of Alsignment: Fo2 the 

eed of Aſsfgnment is not requiſite; no2 is it to any purpaq eg 
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ew it; fo2 it appears by the Books, that being ſhown, it is not 
Rabertäble by the Aouchee. And as a Warranty o2 Covenant 
is not grantable, no2 to be aſsigned over without the Eſtate; So 
when the eſtate palleth, although it be. by parol, the Warranty 
and Covenant enſue it, and the Aſstgnee of the Eſtate ſhail have 
the benefit thereof. Coke Attoznep⸗Seneral (who was of Counſel 
with the Defendant) ſaid, Chat the Law was clear as you have 
taken itz yet the Declaratton 18 ill; fo2 he declares,  Quod cum 
Johannes King. 10 Eliz.let that to the Defendant foꝛ years, Virtute cujus, 
he was poltefſed and granted it to Abel by Jndenture with the 
Covenant, who in 15 Eliz. ulsigned it to the Plaintiff. And fur: 
ther alledgeth, Thar long time befoze. that the ſatdJ.«. had any 
thing, one Robert King was ſeiled in Fee, viz. 7 Eli. and ſo ſerſed, 
died ſeiſed in 15 Eliz.and it deſcended to Thomas King, who entred 
upon the Plaintiff and ouſted him: So he doth not ham that John 
King, who made the Leaſe, had any thing; fo2 Robert King was 
thereof then ſeiſed : And then when John King let to the Defend- 
ant, and he granted his term by Jndenture, nothing paſſed but by 
Etoppel; then the Leſlee by Eſtoppel cannot aſsign any thing over, 
and then the Plaintiff is not an Alsignee to maintain this Action. 
But admitting that J. K. had at the. time of the Leaſe made by 
im aLeaſs fo2 a greatet number of years, and that R. K. had the 
rechold; and thereof died ſetſed, and ſo all might be true which 
is pleaded; then the Entry of Thomas King upon the Defendant 
is not lawkul. So Quacunque via data, this Action cannot be maintain 


ed; and this point to2 the caſe of Eſtoppel, was adjudged in this 


Court in the Caſe of Armieger verſus Putcas, in a Ut of Exro2: 


And all the Court held here, that it was clear upon the matter 


chown; that the Action lap not; foꝛ the Plaintiſt ought to have 
ſhown an Eſtate by Deſcent in J. K at the time of the Lende 1. Al: 
ſignment made, oꝛ an eſtate whereby he might make. a Leaſe : and 
that this was afterwards Determined; and ſo confeſs and avoid 
the eſtate in the Lefſs2; otherwiſe this. Action ot᷑ Covenant lieth 


tiot;ahd it never lies upon the Aſsignment of an Eſtate by Eſtoppel. 


{aherefore they were ot opinion to have then given Judgement 
+ againſtthe Plaintiff but afterward they wou Daub until the 
next Term. Note, This was continued until Trin. 47. Eliz. and 
then being moved again, all the Juſtices reſolved, That the Al⸗ 
ſignee of a Leaſe by Eſtoppel, ſhall not take advantage of any Co- 
venant; but that it ſhall not be intended a Leaſe by Eſtoppel, but a 
lawful Leaſe 2 But no ſufficient Title being ſhown to avoid it, it 


s then as an Entry by a ſtranger without Title, which is not an 


zeach. UWiherefoze it was adjudged fo? the Defendant. 


Bateman verſus Allen; Trin 36 Eliz. 
rot. 339. 


Exer firmæ dt q Leaſe of William Hill anD Anne his Wife, 14 Mar- 
ii, 36 Eliz. fo one and twenty years of Land in Uttaxton in the 
County of $cafford. Upon not guilty pleaded, the Jury found a 
ſpecial Uerdict,That one Henry Clark was ſeiſed in Fee, and by his 
Will deviſed that Land ( Prout in N-wys & Scholaſticas Caſe, Plowsd. ) 
And further ſhows, That the Teſtatoꝛ had iſſue Francis and John 


his ſons, and Seholaſtica and Anne one of the Leſſozs; and that 
rancis 


63) 
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Ac and john died without-iſue male; that Scholaſlica took ta 


band Newys, which Newys and Scholaſtica Tevien a fine of that 
Land oy ahecenpon William Hill und Anne his IUite, as in agent 
Anne, entred fo the fozfeiture upon Rhodes the Conulee , and jet 
it to the Plaintiff , Prout in the Declaration; wheretipon the 
Dekendant entred and him. Sed ucrum the Entry of the De. 
fenvant upon the matter, be lawful oz not, hep P2APED the advice 
ec. And ik his Entry were lawful, they found to2 the Defendanc. 
and tf not, ec. So all the matter found in Sebolaſtica s caſe, wag now 
in queſtion again. But Willaws Serjeant moved, That ko; ag 
much as in ali the Uerdid it is not found that the Defendanc 
had the pumer: poſſeſsion , no2that he entred intheright, oz by 
the command of any who had Title ; but it is found tpat he en. 
tered upon the poſſeſsion of the Plaintiff without any Title, his 
entry is not lawful, and the Plaintiff hath good caufe- of Action 
against him. Wherefoze the Plaintiff ſhould recover, any (@ 
held all the Court, That foꝛ thts cauſe Judgement ought to be gi. 
ven fo2 the Plaintiff, and they wouldnot hear any Argument of 
the matter in Law. But if the concluſion of the Gerdia had 
been Si, &c. whether the Entry of Hill and his wife, were lawtul 
92 no: Then the Judgement ould have been upon the matter in 
Lam, Fo? then it ſhouldbe intended, that the Oefendant- had 
Title, if the Lefſo2 of the Plaintiff had not Citle, and that the 
Plaintiff had not cauſe of Action ; but now not: But then it 
was moved, That the Plaintiff notwithſtanding ſhould not have 
Judgement; fo2 he hath declared ofa Leale by Baron and Feme, and 
he doth not ſhew it to be by Deed ; and without a Deed it can⸗ 
not be ſaid the Leaſe of the Feme. And in p2oof thereof, Vide 
Plowd. 436. Dyer 91. 15 Edw. 4. 8. Blit all the Juſtices held it ta 
be well enough, fo2 it may be intended by Deed, and yet no De: 
claration ereupon 2. Alſo, although it be without Deed, it is 
well enongh, at leaſt-wiſe during the lite of: the Baron; and it is a 
Leafe. from them both, during that time. Secondly, It was 
moved, that it was found that Hill and his Wife entered upan 
' Rhodes | the. Conuſee of the Fine, and made the Leate to the 
Plaintiff, and it is not found that they expelled Rhodes; and then 
it reſts _w the matter in Law, whether the Plaintiff hath any 
Leaſe: Foꝛ ik they entred; and their entry be not lawful, and 
qt not expel Rhodes (which is not averred) but Rhodes map 
be intended to continue in 14 — ; then they gained no pol 
ſeſsfon, and the Leafe to the Platntiff is void, and he hath not 
any cauſe of Action; ſo it bbs matter in Law to be de. 
cided. But all the Juffices held it tobe goon enough; fo? ea, 
not be intended, that Rhodes was upon the Land, but that they 
by their Entry Fane the poſſeſsion : And although they be in 
as Diſſeiſoꝛs, their Leaſe is good to the Plaintiff, and the De- 
fendant without Title is not to eject him. TUherefoze with: 
out any regard to the matter in Law, the Plaintiſt had Judge- 
ment to recover. TT FBF „ 
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Woodlift verſus Drury. 


TReſpab. after Ulerdict, Coke Attozney-General moved in Arreſt 

of Judgment. The Cale upon the pleading was, That one 
made a Feonment, and it was declared by the Indenture, that 
it ſhould be to the ule of himſelf, and A. his Feme that ſhould be, 
after their marriage, and ok the heirs of their bodies; and he 
took A. to F. me: Uether the ſhould take by the limitation of 
this Uſe, was the queſtion; and he moved, that ſhe ſhould not: 
Fo2 preſently by this Feoffment, the Fee is in the Baron bp the 
pollelsion, executed to the ule which he had befoze the marriage, 
which cannot after the marriage be divided, and made an Eſtate 
tall in him : Fo2 he had the Fee in him until the marriage; koꝛ it 
might have been that the marriage had never taken effea, and 
that would have conkounded the other uſe. And uſes in futuro ſhall 
not riſe upon ſuch future Acts; fo2 then an uſe ſhould riſe out of 
an uſe. But all the Juſtices held, that although he be ſeiled in 
Fee in the mean time, as in truth he ts, yet by the marrtage the 
new uſe ſhall ariſe and veſt, if there be no A in the mean time 
to deſtrop that future ule (as it was in Chudleys caſe) accoꝛding to 
the limitation of the uſe, And Judgement was given accozding⸗ 


ly fo2 the Plaintiff. 
Geills verſus Ridgway, Hill. 37 Eliz. rot. 345, 


be upon an eſcape, ſuppoſing that the Defendant Sheriff 
Dis Devonſhire, ſuffered one Chawner who was in Execution, to 
eſcape iu London the 18 Decemb. 34 Eliz. Co. 3. fol. 52. The Defendant 
pleads, that the ſaid pꝛiſoner elcaped the 16. December in D. in the 
County of Devon, and that he freſhly purſued him, und by Freſh 
Sue retook him again the 17 of December, and retained him in 


(55) 


Execution again; Abſque hoc, That he is guilty. Aliter vel alio modo. 


And it was thereupon demurred and argued fo2 the Plaintiff 5 
That in as much as he was once eſcaped, and therebp cauſe ot 
Ation to the Plaintiff, no freſh Suce may take away that Action 
from h'm. But the priſoner being retaken, ſhall not eradven- 
ture take advantage of his own wong to help himſelf, by Audita 
Querela thereupon ; and in pꝛoot᷑ thereot, Vide 13 Hen. 7. 1. 14 Hen. 
7. 1. 5 Edw. 6. Eſc:pe, Bro. "But all the Juſtices ſatd, That as to 
that, an Action of Debt did not lie againft the Sheriff, where the 
Sherife uſed his endeavo?, and took him again upon Freſh Sute ; 
although, that in the night o2 otherwiſe he might loſe the ſight of 
him: But if befo2e he be retaken, the party bangs his Action of 
Debt, then the retaking of him aftetwards ſhall not avoid the 
Plaintiffs Action; althaugh the retaking be upon Freſh Sure. A ſe- 
cond matter was moved, that the eſcape is ſuppoſed 18 December 
34 Eliz. And he pleads, that the pꝛiſoner eſcaped 16 December, ann 
the retaking was 17 December : So he anſwers not to the eſcape 
mentioned in the Declaration. Fo? the Traverſe Aliter vel alio 
modo doth not antwer to the time, but to the manner of any thing 
alledged; and fo2 that Vide 33 Hen. 6. 28. 37 Hen. 6. 27 And of that 
opinion were all the Juſtices at this time, beſides Popham; that 
the Plea was ill fo2 that cauſe. Sed Adjournatur. 
Michaelis, 
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Michaelis, 37 & 38 Eliz. in Communi Banco. 


Boucher werſ#s Wiſeman. 


(1) A upon the Caſe againſt the Defendant, late Sherig of 


72) 


Eſſex. Whereas the Plaintif Had recovered againſt pynder 
One hundꝛed pound, and had a Fierifacias; that the Detendang by 
vertue thereofievied twenty eight pound, and had not retoꝛned 
the Watt, no2 payed the money to the Plaintiff: The Defendant 
pleaded Mot giulty. And now upon evidence to the Jury, it was 
pꝛoved, That the TWit was delivered to Cowell, the Detendants 
Cinder:Shertff, November, 34 Eliz, and the ſame day he made 
Execution. And he pꝛoved, that the ſame day a Tait of Dil. 
charge was Delivered him dated 6 November, 35 Eliz. But becauſe 
he did not p2ove, that he had notice of this Tait of Diſcharge 
befoze the Execution ſerved, the Court held clearly, That he 
was yet Sheriff, and chargeable to the Plaintffis Anion.* The 
Defendant alſo ſhewed the Indenture whereby he made Cowell 
his Under Sheriff, wherein was an Exception, That he ſhould 
not meddle with the Execution of any TAlzit above the ſim of 
foztÞ pound, ſo as to that he was not his Under Sheriff; but he 
did it De ſon tort Demeſn,and the Defendant is not chargeable there. 
with. But all the Court held it to be a void Exception: Fox 
when he made him his der Sheriff, therein was included, that 
he ſhould execute all Waits ; and therekoze the Exception is re⸗ 
pugnant and void. Thirdly, It was alledged, that this was not 
a due execution: fo2 Pynder had made a Deed of his Hoods be: 
foꝛe, ec. and fhewed the Deed dated the ſame day of the Tl2it of 
Execution. Et per totam curiam, although the gift were bona fide, yet 
Execution might be taken of thoſe Goods. F02 by the ſting forth 
the Execution, all the Defendants Goods are lyable, ſo as no 

ft of the ſald Goods, the day of the Date of the Wait, oꝛ after- 
wards can ſtop the Execution. Therefoze they reſolved the 
Jurp accoꝛdingly, without inquiring of the Fraud, and they found 
koꝛ the Plaintiff. Vide 4 H. 6: 7. 17 Af: Plac. 2. 5 Eliz. Dyer 219. 


The Dean and Chapter of Hereford, againſt the 
Biſhop of Hereford and Ballard. 


Que Impedit. The Caſe was, that the Dean and Chapter of 
Heretord granted the next Avaldanceof a Church to Ballard, 
Whether that were a good grant to bind the Suceeſſo2 by the 
Statute of 13 Eliz. was the queſtion. Walmſley and Owen held, that 
it was not; fo2 although it is not a thing whereof any p2ofit can 
be made, noꝛ any Rent reſerved,yet it is an Hereditament, where⸗ 
ok the Statute intends that no grant ſhall be made; and ſo it 
hath been adjudged in the Caſe of the Biſhop of Licchfield : But 
Anderſon e contra. Fo the Statute doth not intend to reſtrain 
them but fo2 ſuch things which are foꝛ p2ofit,and by reaſon where- 
of, p2ejudice might accrue to the Succeſſo!, which cannot be in 
this caſe, UWherefoze, 4c, Beamond was abſent, Et Adjournatur. 


Gooddi) 
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Goodday verſus Michell. 


Reſpaſs. Quare clauſum fregit und two Gates and three Perches 
T Sepium fregit. The Detendant Juſtifies ; fo2that the ſaid Cioſe 
was within the Parifh of Rudham, and that all the Partſhfoners 
there froin time whereof, cc. had uſed to go over the (atd Cloſe 
upon their Perambulition in Rogation week, Et quia the Plaintiff ob- 
ſtruxit duas Januas & tres particatas ſepium in via prædicta. The Defendant 
being one of the Pariſhioners , Januas & tres particatas illas ſepium fregit, 
&c. And it was thereupon demurred , and after Argument by the 
Serjeants, the Court reſolved fo2 the Plaintiff, Anderſon - It is 
not to be doubted, bit that Pariſhioners may well juſtifie the 
going over any mans Land in their Perambulation , accozding 
to their uſage, and to abate all Muſances in their way; as F. N. B. 
185. and the Book of Entries 158. But whether the Juſtiſication 
here, be good oꝛ not, was the queſtion. And he held it to be ill 
fo2 Pariſhioners cannot pꝛeſcribe, neither in matter of ealement, 
no intereſt, noꝛ otherwiſe; but in matter of eaſement as a way 
to the Church, o2 common Fountain, o2 otherwiſe, they ought 
to alledge Ciiffom o2 Uſage within the Pariſh , as 7 Edw. 4. 26. & 
15 Edw. 4. 29. dre. Secondly, The Plaintift declares of the bzeak- 
ing of two Gates , Et tres Perticat! Sepium. The Defendant 
makes Title to a way; and becauſe the Plaintiff made Duas Januas 
& tres Perticar* Sepium ( anD Doth not (ay prædictas) the Defendant 
Januas & ſepes illas fregir. So he juſtifies the breaking of the Gates 
and pedges in his Bar mentioned; . but he anſwers not to them, 
whereof the Plaintiff declares : And thereto agreed all the 
Juſtices , that this fault inthe Bar was incurable, - Fo2 Walmſley 
ſaid,that he thereby doth not anſwer to that wherewith the Plain⸗ 
tiff chargeth him: Foꝛ it may be, that the Plaintiff had erected 
four , Januas & ſex perticatas ſepium, und the Defendant hath bꝛoken 
al of them, whereof fo2 two Sates and thzee Perches of the 
Hedge he might juſtifie fo2 the cauſe alledged; and fo? the other 


two Hates and three Perches, c. caſt down, he bꝛought the Adf- 


on. So the Defendant anſwersnot to them, whereof the Plain⸗ 
tiff complains ; and he cannot refer it to thoſe mentioned in the 
Declaration, but to the Januas & ſepes mentioned in the Bar. The 
Bar is alſo ill foꝛ another cauſe, fo2 that it is Et quia the Plaintiff 
obſtruxic Januas „ &c. whereas he 9ught to have averred pꝛeciſely 
Quod obſtruxit; fo2 otherwiſe no Jſſue can be taken, Wherefore it 
was adjudged fo2 the Platntiff, 


Fitch verſus Hockley. 


12 upon Demurrer upon Evidence. The caſe was, A 
1 Copyholder in Fee ſurrendꝛed to the uſe of himſelf fo2 life, 
Remainder to J. his ſon fo2 life, Remainder totheule of his laſt 
tl ; and the admittance was Secundum formam ſurſum redditionis 
przdit' I. dies, the Father afterwards ſurrenders it to the uſe 
of the Defendant in Fee, and dies without making any CUill. 
Whether this be a good Surrender 1 _ the queſtion _ 
E 


(3) 


(4) 
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the heir of the Copiholder, and the Oekendant. Harris moved, 
That it was void to veſt the Fee in the Oetendant; fo2 when 
the Father lurrendꝛed to the ule of himielt fo2 life, and after to 
the uſe of J. his ſon fo2 lite, and after to the tife of his laſt 
Wit, the Fee of the Copihold was tn the Low ; ſo as the 
Father had but an authoaty to dilpoſe it by his Wil, and not 
otherwiſe. And then when he makes not any Will to diſpoſe 
thereof, the Law ſhall transfer it to the heir, and the Sur. 
render in the interim to the Defendant is void. VValmſſey; 
The Surrender to the Defendant was good fo2 a Copiholder 
may ſurrender parcel of his eſtate, and in fuch manner as plea: 
ſeth himſelf ; and he who comes in by tuch a Surrender, is in by 
the Copyholder , and not by the LozD. And when a Cöppholder 
{urrenders tothe uſe of one fo2 life, oꝛ in tail, the reſidue ſhall be 
ſaid to be inhimſelf, and he ſhall be ſaid to be the Donor : Put 
here hehath expꝛeſſed an dle tohimſelf fo2life, Remainder to]. 
his ſon fo2 his lite, and after tothe uſe of his Wi!1; the which is as 
ſtrong as ifit had been to himſelf, And although he might have 
Diſpoſed it by his Wil, if he had not made that ſecond Surren⸗ 
Der, vet by that Surrender it paſſed to the Defendant. Anderſon 
accoꝛd, and it is as a Feofiment at this day to the ule of his 
Wit, foꝛit is to the uſe of hiniſelf , becauſe he might diſpoſe of it 
by his Act in his life time; ſo he might here. Sed Adjournatur. 


Jeremy verſus Goochman. 


82 , and declares, That in conſideration Quod deliberaſſet& 
dediſſet to the Detendant twenty ſheep, he aſſumed to pay un- 
to him five pound atthe time of his marriage , and alledgeth in 
facto, that he was married, cc. The Jſſue was Non Aſſumpſit, and 
found foꝛ the Plaintiff, and now moved in Arreſt of Judgment, 
becauſe it is to2 a conſideration paſt ;- fo2 it is in the Hꝛeter tenſe 
Deliberaſſet, and therefo2e no cauſe of action: And of that opinion 
was the whole Court, wherefoze Judgment was raid, 


Bright verſus Forth. 


Eplevin; The Defendant made Conuſance as Bailiff to Mar- 

h garet, Counteſs of Derby, fo; Damage feaſant. Upon De- 
murrer the caſe was, That Henry Earl of Derby was ſetſed of the 
Manno: of Currey-Revel (which extended into Currey-Revel and Brad- 

way, and into other Uillages ; and in Bradway were divers Copy 

holders fo2 life) and ſuffered a Recoveryof the anno? , except⸗ 
ing the Land in Bradway. And afterwards, that part which e:tend- 
ed into Bradway, was conveyed to the Counteſs of Derby, and af: 
terwards the Earl and Counteſs of Derby kept a Court at Brad- 
way, and the Steward granted that — ＋ „being a Copy- 
hold fo2 life to the Plaintiff. And whether this were a good O2ant 
by Copy, oꝛ not, was the queſtion. Glanvile , The G2ant is void, 
becauſe a Yanno? cannot be ſevered. And althot!gh there be De- 
meſns , Copyholds, and Services in Eradway, yet that cannot 
make it to be a Mannoꝛ; and then the Gꝛant of the Copypoly 4 
J 
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void , eſpecially being a Copphold fo2 life : Foz there when the 
Eſtates of the Tenants to? tite be determined, they cannot be 
granted again when the Yanno? is diſmembꝛed: But of Copy- 
holds of Inheritance, it may peradventure be otherwile; fo21t 
remains a <Yanno2 , and a Court ſhall be kept as ro them. And 
this diveriity was agreed in Sir Chriſtopher Hatton, the L02D Chan: 
celloꝛs Caſe. And lo was the Taſe of Meredith fo2 a Copyhoidin 
Stockingham , where there were Copyholds of Jnheritance ; and 
this very Caſe was here, 29 Eliz. where a Feme was endowed-vf 
divers Copyhoids fo? life, lo as they became ſevered from the 
Mannoꝛ; and ſhe granted Copyholds , and adjudged void. Willi- 
ams e contra; fo being averred, that there be Demein, Coppholds, 
and Services in Bradway, it ſhall remain a Mannoꝛ at leatt-wiſe to 
grant thoſe Copyholds. Vide 26 Hen, 8. 4. 33 Hen. 8. Br. 1 H. 5. 11. 
And afterwards being moved, all the Juſtices reſolved, That 
the Gꝛant was vold in regard there was not any ſuch Mannoꝛ of 
Bradway befoꝛe, noꝛ now. And Anderſon ſuid, Jf this Severance 
had been ok Coppholds ot Inheritance, that the Coppholders 
and their Peirs ſhould have had it; but it can never be ſurrend2eo, 
foꝛ Surrenders are by Cuſtom, and therefoze they ought to be 
in the Court of the Mannoꝛ; and a Surrender to the Loꝛd him⸗ 
ſelf in his Youſe , oꝛ out of Court, is not good, Quod Beamond 
conceßit; wherefo2e it was adjudged accoꝛdingly fo2 the Avowant. 
And here a Cale was remembꝛed, which was adjudged in the 
Queens Bench, in this very point, That this was a good Copy, 
Co.4. fol. 24. But it was thereto anſwered, That it was a ſtrange 
Judgment, and never was entred bythe direction of the Court, 
and a Cat of Erro2 was bought thereupon in the Exchequer 
Chamber; and the opinion of the Juſtices there was, that it was 
erroneous : Aud thereupon the Copyholder compounded , and 
took oy his Co2n, and relinquiſhed the Title. Vide Trin. 30 Eliz. 
B. R. Plac. 8. ; 


Lewen yperſus Dodd. , 


Abt. The Caſe was, That one ſeiſed of an Pouſe in London. (7) 

let it foꝛ years rendꝛing Rent, and afterwards deviſed it to 
his two ſons equally, and ta their heirs: The one dies; whether 
it ſhall ſurvive to the other and his heirs , was the queſtion. Drew 
argued , that it ſhould not; fo2 they are by thoſe wozds Tenants 
in Common, and not Joyntenants; fo2 to that intent the Devi- 
ſoꝛ put in that woꝛd Equally, and zo H. 8. Deviſe 29. Deviſe to twa 
Et hæredibus eorum; the one dies, his part ſhall not ſurvive, but his 
heir ſhall have it; fo2 ſo was the intent of the Deviſoz. A mults 
fortiori in this caſe , where it is limited unto them Equally betwixt 
them, and their heirs after them. And in paſch. 18 Eliz. is a pꝛeſi⸗ 
dent in the Court of Mards, in one Shepheards caſe , where he 
made a Devile tn this mannner ; Item, I will that my Lands called Earth- 
Pits , ſhall equally remain to Joan and Mary my two Daughters, and the Heirs 
of their two bodies. And by the opinion of Manwood and Dyer, it was 
reſolved, That they were Tenants in Common, and that the 
ſurviving Daughter ſhould not have her Siſters part koꝛ her life, 
Anderſon, There is an equality in Eſtate, in Condition, in taking 
of the P2ofits, and all this is here: And ik it had been #quis porti- 


onibus, J would doubt, whether theyſhould be Tenants in Com- 
LITY | non. 
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mon; but as it is, they are Joyntenants : But if the woꝛds had 
been to them equally, and to their deirs equally, that ſhouidimake a 
Tenancy in Common; but here <qually is annexed to the cate , 
and they being Joyntenants, have one equal eſtate ; and the Book 
Uouched in 30 Hen. 8. hath been oftentimes over-ruled to be na 
Law. Owen, a Devile ought to be taken accoꝛding to the intent of 
the Deviſoꝛ, aud the intent here was, not to give all to the one 
by the ſurvivoꝛſhip, but an equal advancement , and that their 
Heirs ſhould have an equal advantage: It we ſhould conſtrue it, 
that they ſhould be Joyntenants , they ſhould not have it ſo, and 
the woꝛd equally is vain and idle; anda Deviſe to them equally, and 
to be equally divided between them, is all one. Walmſley; the intent in 
the Devile ſhall be collected upon the woꝛds. And when the intent 
is ambiguous upon them, it is a fure way to follow the courſe 
of the Common Law: And it may be he put this wo2d equally in 
his Will, to ſhew his intent, that the one ſon ſhould have it as 
well as the other; and that may be ſatisfied, if they take as Joyn⸗ 
tenants, foꝛ they ſhall have equal poꝛtions and equal poſſibilities 
of ſurvivoꝛſhip; and the caſe ot 30 H. 8. befo2e vouched was never 
taken toꝛ Law: And J have demanded the opinion of divers other 
Juſtices of our houſe, and they held, that they were Joyntenants; 
and the woꝛd equally is not of any effed, but to ſhew his intent, 
that they ſhould have an equality in their eſtates, and in the per: 
ception of the p2ofits ; which intent is latisfied , if they be Joyn⸗ 
tenants. And in 17 Eliz. wag a caſe in this Court, where a Deviſe 
was to two, part and part-ltke ; and the Court was divided in 
opinion, whether they were Joyntenants o2 Tenants in Com- 
mon. But the Lozd Dyer held them to be Joyntenants: And it 
is not a ſafe courſe to ſearch the Intent, unleſs we be certain of 
the Intent. And as to the cale vouched in the Court of (lards, 
it may be that they were Tenants in Common of the Freehold 
it may be that they were Tenants in Common of the Freehold 
there, becauſe the inheritance is ſeveral. Beamond; Ik the De- 
viſe had been to them and their heirs equally, it 18 clear, that they 
ſhould be Tenants in Common: So he conceived it to be all one 
here, otherwiſe the woꝛd equally ſhould be void, Fo? the conffru: 
ion that equally ſhall refer to the eſfate and perception ok the 
P2ofits, would have been good without this woꝛd equally: And the 
wo2D being equally to them, and to their heirs ; this Copulative con- 
10yns equally to the heirs, as well as to them, and they be ot ſuch 
(ence , As a Deviſe to them equally, and to their heirs equally, in which 
cale they cannot be Joyntenants. And in the Queens Bench it 
hath been agreed, where the wozds were equally to be divided, that 
OI Tenants in Common. And {have fpoken with the 
Juſtices of our houſe, and they incline to this opinion. TUHerettp: 
on it was adjourned, V. Poſtea, Mich, 4x & 42 Eliz. B. R. Plac. 6. 


Upton verſus Baſſet. 


Reſpaſs upon Demurrer. The caſe was, That the Iplaintiff 
and Defendant claimed by ſeveral Leaſe*, from one andthe 
lame perſon; and the Plaintiff in his Replication avers. That 
the Oefendants Leaſe was made upon Fraud; but ſhews not any 
fine by himſelf paid fo2 his Leaſe , no2 any Rent reſerved there: 
Upon , noꝛ any other valuable conſideration wherefo2e it was 


made; whereupon the Defendant demurrev thereto. - Wann . 


G—_—_—— 
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the Cammon Law, There was not any Fraud remedied, which 
{8118 dereat an after purchale; but that onely which was com- 
mitted ro detraud a tozmer intereſt, Quod fuit conceſſum per curiam. 
aud the Statute of 27 Eliz. nid not remedy it; foꝛ there is not 
any money 92 conſtderation patd foꝛ this ſecond Leale, no moꝛe 
then toꝛ the firii;, and therefo2e not aided by that Statute. Lewknor 
e contra : F 92 every one who obtains any thing oꝛ eſtate by his own 
at,1s a JIurchaſs2, and ſo within the wozds of the Statute. The 
Plaintitt hath alſa averred, That it was made by Fraud to de- 
ccive him , which is confeſſed by the Demurrer : TWWherefoze, 4c. 
anderſon: Ch contelsing the Fraud is not material, fo2 as much 
as the JSlaiutiff is not fuch a perſon as ought to have benefir 
thereof, and within the Remedy and Pꝛoviſion of the Statute 2 
X021£1S clear, a trcaudulent Conveyance is not made void againſt 
all, vp that Statute, but onely againſt thoſe who afterwards come 
ta thy Land upon gosd conſideration; foz.ſ\o.arethe woꝛds, and fo 
was the intent of theStarute : And therefo2e if a man who hath 
not good government ot himltelt, makes a Conveyance by advice 
ok his Friends at his Lands upon truſt, and without any conſide⸗ 
ration; andafterwards one pꝛocures him fo? five hund2ed pound 
9: other petty conſideration , to ſell unto him Land wozty five 
hundzed pound per annum. Although this laſt Purchaſo? pays 
money, yet he ſhall not avoid the firſt Conveyance; fo2 the Sta⸗ 
tute was made to help thoſe , who came to Land upon good con⸗ 
ſideration lawfully, and not without conſideration , 02 by anpin- 
direct means; and this caſe hath been:reſolved, Walmſley accord: 
Fq2 it is not void againſt all, nomoze then if a Fraudelent gift 
de of Oo9ds, it is not Fraud by the Statute of 13 Eliz. agatnit all, 
bit due ly agatuſt his Creditoꝛ, but remains good againſt the 
Donor himſelf, Beamond; This is not void againſt all, as a Feat 
ment upon Maintenance or Champerty, is not void agatnit the Feof- 
{02 , but againſt him who hath right. And J was mivp to u caſe 
which was reſolved by the two Chief Juffices, and three other 
Juſtices, viz. One made-a Leaſe fo2 efghtyyvears without confſide- 
ration, and afterwards conveyed the Land to his wife foza Joyn- 
ture atter marriage: And they reſolved , becauſe this laſt Con- 
veyance was voluntary without valuable —_— That the 
wife could not avoid the fozmerLeafe, by averring that it was 
Fraudulent. Owen acco2ded with them in omnibus, and ltd, That 
he was at the making of this Statute , wherein ſpecial care was 
taken, That there ſhould not be any'wo2ds whichſhould extend to 
Purchaſo2s ; but fuch as — money, oꝛ other good canſiderati⸗ 
| — — their 3 Wherefo2e it was adjudged fo2 the De- 
endant. v. 3. Co. 83. 3! 


Auſtye verſus Fawkener. 


R n. The Defendant avows fo2 Damage Feaſant; the Plam- 
tiff jtiſtifies,fo2 that he had a Clole 1 to the Defend- 
ants Cloſe ; and that the Oefendant and all the Dccupiers of the 
laid Cloſe from time thereokt, æc. Had uſed to repair the . Fences 
between the Cloſes; and fo2 not ſufficient incloſing, his Beaſts 
entred, xc. and Iſſue was taken upon the Pꝛeſcription, and found 
foꝛ the Avowant ; and now moved in Arreſt of Judgment, That 
the preſcription, That every Occupier, &c. is too general; fo: Tenant 
a 


(9) 


— — 


| 
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(10) 


111) 


at Till. oꝛ at Sufferance,o2 a Diſſeiloꝛ, are Occupiers. Walmſley; 
True it is, the pꝛeſcription is not good: Foz this Jncloſure is qa 
charge upon the Land; and they who are 9nelp Dccupters, as a 
Diſletſo2 , Tenant at Will, oz Sufferance, cannot charge the 
Land therewith : But it ought to have been that he and ail they 
whole eſtate , cc. But ſuch a pꝛeſcription to pay ſo much in dit 
charge of Tythes by the Dccupters of Lands, hath been allowed 
to be good; fo2 that goes in diſcharge , and fo2 the benefit of the 
Land, and Tythes ariſe upon the Dccupying the Land: But vet 
in regard that Jiſue is takenupon this ——— und a Aerdia 
hath found it, this is not any cauſe foꝛ ſfaying Judgment, but it 
is atded by the Statute of Jeofails. And thereto the other Juſtices 
agreed, viz. That the pꝛeſcription was not good, and that it was 
helped by the ſatd Statute. Wherefoze', tc. 


Gryſman verſus Lewes, Parſon of Kingſland. 


—— Foz ſuing foz Tythes of Cows, Steers, Oxen, 
- Þozſes, cc. wherein he ſurmiſed a Cuſtom , That every Pa. 
riſhioner ſhould pay f02 — Milch⸗Cow one penny by the year, 
and fo? every other Cow an halt penny per annum, in tecompence 
and diſcharge of all Tythes of Cows, Dren, Steers, and 
Calves, and alſo a penny fo2 every Mare, in diſcharge of all 
Tythes of all Þozſes, Mares, and Colts there; and it was there⸗ 
upon demurred, and conſultation pꝛaped. Fo2 Tythes paid fo; 
one thing, cannot be intended a recompence koꝛ Tythes of ano⸗ 
ther thing, where Tythes are reſponſable foꝛ both in kind: And 
therekoꝛe it was adjudged in Sir Charles Moriſons Caſe , where one 
eſcribed to pay the tenth part of Coꝛn in the Sheak, fo? the 
ythes of alt which is in the Sheaf , and of all which is Raked; 
and adjudged to be a vold p2eſcriptton , becauſe he 1s to pay 
Tythes of both ol them. It is alſo unreaſonable ; fo2 then he may 
— the leſſer part in Sheats , and leave the greater part to be 
aked. And the opinton of Fitz. N. B. 53. that Tythes ſhall not 
be paid fo2 the A giſtment of Cattle, is no Law. And of that opini⸗ 
on was the whole Court, that this pꝛeſcription is not good to be 
diſcharged of one Tythe by the payment of another: Fo2 he ought 
to pay ſomewhat fo2 the Tythe of every thing which ts due. 
And it Tythes ſhould not be patd fo2 the Agiſtment.of Cattle , he 
might imploy all his Land in the feeding of barren Cattle, and 
ſo defraud the Parſon of bis Tythes. And a ſpecial Conſuita- 
tion was afterwards awarded Dummodo non agatur de decimis, i0? 
2 Dꝛaught Dren oz Beaſts, agiſted foz p2oviſion fo: 
[ e. 


Jennings verſus Bragg. 


JeRione firmæ, Upon a ſpecial Uerdic, the caſe was, That a 
Diſſeiſee made a Leale fo2 years , and delivered it as an Cl 
crow to a ſtranger , commanding him to enter into the Land, and 
then to deliver it as his Deed, who did it accoꝛdingly: And whe- 
ther this was a good Leaſe, oꝛ not, was the queſtion. And it was 
moved, that it was not; fo2 when it is delivered as an Eſcrow, 
and afterwards is delivered upon the Land as the Deed of the 
Diſſeiſee, That hathrelation to the time of the delivering it — 
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an Elcrow to be his Oced , at which time he had but a right to 
the Land, and his Leale was not good. As it an Infant o? Feme- 
Covert ſhotild deliver a Deed as an Eſcrow, and it is delivered 
after full age, oꝛ when the is ſole, pet it is void; fo2 it hath re⸗ 
lation to the firſt Delivery , ſo econverſo , where a Feme Sole Delt- 
vers a Deed as an Eſcrow, cc. And thts cale was agreed by the 
Court; becauſe it was deltvered by authozty befoze , _ ſhe 
was Sole; [0 it is of a Deed of Feotfment, and Letter of Attoz- 
ney, therein to make Livery by a man of ſane memory, which is de- 
livered by the Attoznep , when he is Non compos mentis; pet it is 
good, becauſe it hath relation to the authoaty betoze. But An- 
derſon laid it was a good Leaſe in this caſe ; fo2 it was not his 
Deed until the ſecond Delivery, at which time he had good right 
and power to let it, TUherefoze, æc. Sed Adjournatur. 3 Co. 35. 


* — 


* 


Beliore verſus Foord. 


Reſpaſs. The caſe was ſuch ; A Pꝛebend of 5arum made a Leaſe (12) 
p | fo2 ſeventy pears, the Dean and Chapter confirms Conceſſi- 
onem przdi', fo fifty one years & non ultra; the fifty one years are 
nowerpired. And whether this were now a good Leale againſt 
the Succeſſo2,was the queſtion. Glanvil moved that it was good; 
fo the Term is a thing intire, and therefoze cannot be appoꝛtion⸗ 
ed by their confirmation. And here they confirm Dimiſſionem præ- 
dictam, which is the whole Term, which ſhall not be controlled by 
the ſubſequent woꝛds. This Confirmation alſo is but a conſent, 
and therekoꝛe cannot be given conditionally, o2 in any other man⸗ 
ner then the thing it ſeif whereto it is annexed, is given. And 
the difference is betwirt a Conſent and an Interest; fo2 he that 
hath an Intereſt, may thereunto annex a Condition oꝛ Limitatt⸗ 
on. And if the Pꝛebends Succeſto2 be to bzing his Action of 
Waſte, he ought to count upon a Leale fo2 (ſeventy years , and 
that they had affented thereto; And 7 Hen. 4. 1s, that Aſſent betoꝛe 
the G2ant is ſufficient. Anderſon; It theLeſſo21s to bꝛing Wafte, 
he thall count of a Leale koꝛ ſeventy years: But after his death, 
if the Succeſſo2 brings Waſte , he ſhall ſhew the Confirmation 
and eſpectal Matter. Walmſley, The Leaſe is made good fo all 
the years; fo2 all the right and intereſt remained inthe Pzebend, 
and the Dean and Chapter have onely a conſent , which cannot be 
appoztioned; but the ought to aſſent to all, oꝛ ta no part; fo 
their conſent goes onely to the Action , which is to the making o 
the Leaſe, and not to the thing acted, which is the Intereſt of the 
Leaſe; then when they conſented to the making ofthe Leaſe, they 
had done all which they could da, and had nothing to do with the 
Leaſe it ſelf. But Anderſon, and the other Juſtices held ſtronglp, 
That theLeaſe was not good but fo2 fifty one years onely; 165 
they at their election might confirm fo2 all, o2 fo2 pare » andthe 
Confirmation ſhall not be taken larger then they have made it: 
But it they had confirmed the Demile , and not ſhown fo2 what 
time, it ſhould be the entire term. But when they ſay fo? fifty 
one years, & non ultra, that very wellqualiſies what is pꝛecedent, and 
it ſhall not be conſtrued larger. cc. CAherekfoꝛe, cc. Et Adjournatnr, 
Vide Reſiduum poſtea, Paſc. 38 Eliz. B. R. Plac. 33, V. 5. Co. 81. 


Parker 
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(13) 


(14) 


(15) 


Parker verſus Parker. 


Ebt upon an Obligation, condittoned. to ſtand to the Arbicrs, 

tion of J. S. to as it be delivered to cicherof the parties befoze 
Michaelmas. The Defendant pleads , Chat no part of the grbicre. 
ment was delivered unts himbefoze Michaelmas: And it was there. 
upon demurred ; becauſe if it were delivered to any of them, i 
ſufficed, But all. the Juſtices (Anderton abſence held, That one 
part of the Arbirrement ought to be delivered to each party, jg 
as he might take notice thereof ; and this woꝛd eicher ſhall be er- 
pounded as every. But when Anderſon came in Court, being 
moved unto him , he doubted thereof; and the matter was refer: 


red again to Arbitration. 


Wormleighiton verſus Burton, Trin. 37 Eliz. 
Rot. 2838. 


_— The Defendant made Conuſance as Bailif to Sir 
Foulk Grivell , fo2 that he had a Leet within his Bannoz 
of D. and that at ſuch a Court the Plaintiff was amerced foy put- 
ting his Seeſe upon the Common there; and fo2 that Amerce- 
ment diſtrained: And becauſe it was not ſhown , That the 
Common was within the Leet, as alſo, becatſe the Court held, 
That it was not any Article inqutrable ina Leet, no2 puniſhable 
there, it was adiudged without Argument fo2 the Plaintiff, 


Worſley and his Son Charnock. 


Udita — to avoid an Execution upon aStatute, where 
Out lawꝛy in one of the Plaintiffs was pleaded: And there⸗ 
upon a Demurrer in Law, whether it might be pleaded in that 
Dutt which is onely to be diſcharged, and not to recover any 
matter: But it was ruled tobe a good lea; whereupon the 
other Plaintiff pzayed Summons and Severance ; ſo that he onely 
might ue. And all the Juſtices , beſides Walmſly, held, That 
he well might have it; fo2 that in this caſe they one ly ſue to be 
Diſcharged : TUherefoze the JNonſutt of the one, ſhall not p2e- 
oe the other. It is alſo to diſcharge their Land, in which 
aſe it is not reaſonable that an ad of the one ſhould make the 
other mans Land to be charged. But vvalaſleypoubted thereof; 
and thereof it was adjourned, Vide 34 Hen. 6. 31. 


Hart 
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Hart verſus Brewer & Harilon, Trin. 36 vel 37. Eliz. 
rot. 2042. 


Jectio ge firmæ. It was found by a ſpecial Gerdia, that ane Herſt 
E. 26 H. 6. de viled two houſes in Walbrook in London (being the 
houles nam in queſtion) to the Churchwardens of St. Stephens tg 
thele uſes; Firit, to find an obir, and to beſtow thꝛee ſhiflings 
four pence annuatly upon an obit in the Church ot St. Stephens. 
Secondiy, to repair the tame houles. Chirdiy, to beſtow the re⸗ 
ſidue of the p20fits about reparations of the lame Church of St. 
Stephens, and to pꝛovide Oꝛnaments in the fame Church, but the 
deviſe was Conditional, that if they failed in finding the obir, that 
then the eftate ſhould ceaſe , and the Land ſhould be to the 
Majo and Commonalty of London, and that they ſhould find 
that obit, and repatr the Tenements, and beſtow rhe reſidue: of 
the p2ofits upon Londor-Bridge. And they found the Statute of 
prim. Ed. 6. and that the obit was well maintained within five pears 
befoze the Statute, and derived title to the Defendant under the 
Queen, and that the Succeffo2s of the Churchwardens made a 
Leaſe to the Plaintiſt; and whether thete houſes were given ta 
the Queen, was the queſtion. Daniel moved, that they were; fo2 
the obit is the pꝛincipal thing why the houſes were deviſed ; and 
the reparation of the houles and Church are but acceſſartes, 
without which the obit could not be maintained, but if it had been 
to matte the reparation, oꝛ foꝛ the oꝛnaments of another Church, 
lt had been otherwtſe; wherefoze, #c. But all the Juſfices held e 
contra, und fo2 the Plaintiff, That the Queen ſhould have ng 
more but that which was appointed fo2 the maintenance of the 
obit, and that ſhe ſhould not have that which was given fo2 the o- 
ther uſe of reparation and finding 92naments ; or although the 
obit fs appointed to be in the Church. vet the Church is fo2 divers 
other good purpoles; and f92 thoſe good uſes the Church ought 
ta be repaired, and to have oꝛnaments. And the letter of the Sta- 
tute is plain, that the King ſhall have that onely which is given to 


(16) 


ſuperſtitious uſes. And Walmſley ſatD, that the caſe of the Town ok 


Wakefield, where Douſe and Lands were given to give part of the 
pofits to a Pꝛieſt to ſay Mals, and other part of the p2ofits fo2 
the reparation of the ſaid houſe, and other part ofthe p2ofits to 
repair certain Bꝛidges; it was adjudged that the Queen ſhould 
have all but what was given fo2 the reparation of the 1B2tdges. 
And Beamond ſatd,that he was of Council in a Cale in the Queens 
Bench, where Land was given to find a Pꝛieſt to ſay aſs „and 
alfo to give part to the pooꝛ, and becauſe the part to be given to 
the hoo: was incertain, the Queen had all. But there 1s an ex- 
pets difference by the Letter of the Statute, between land given 
to the maintenance of an obic, and Land given fo2 the mainte- 
nance of a Pꝛieſt; wherefoze it was adjudged fo2 the Plaintiff. 


Hmm Scot 
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Scot werſus Maynie. 


Ebt Upon an Obligation, conditioned to2 the perfozmanc 

(I7) D Covenant in an {ndenture; wherein Maynie the Octendare 
had Let to the Plaintiff certain Land fo2 twenty one years, and 
covenanted with him, that upon the lurrender of that Leaſe at 
any time during his Leaſe,that he would make him a newLeaſe foꝛ 
ſo many years, #c.The Detendant pleaded that the Tolaintitt had 
not ſurrend2ed unto him, ec. The Plaintiffſhews that the Oeken⸗ 
dant had levied a Fine of thoſe Lands, ſur coruſance de droit come ceo 
dc. tu Sir John Savage; and it was thereupon demurred, becauſe he 
doth not aver that he offered to make him a lurrender, although 
he were notable to accept thercof, no2to make a new Leaſe, but 
all the Court held that there needed not any tender to be made 
of the ſurrender, when he hath diſabled himſelk to accept thereof by 
his own Act,o2tomakea new Leaſe, wheretoze it was adjudgey 
fo2 the Plaintiff; And Erroꝛ was afterwards b2oiight thereupon, 
and the judgement affirmed, 5 Co, 20. b. 


Buckler verſus Harvy. 


(18) FiJeHione firmæ, Upon a ſpecial Uerdict. The Caſe was ſuch, Te: 
nant fo2 lite, remainder to A. Buckler in tail, Tenant fo? life 

4 Martii 20 Eliz. makes a Leaſe fo2 four years; and afterwards 
11 April 20 Eliz. grants the Reverſian Habendum tenementa prædicta, 
from Midſummer next enſuing, fo2 the lite of the O2antoz, after 
Midſummer the Leſſee fo2 years Attourns, the Term aiterwards 
expires. The Santee enters, the Gꝛantoꝛ levies a Fine untohim, 
ſur conuſance de droit, come ceo, &c. the Tenant in tail in remainder en- 
ters foꝛ the foꝛtfeiture, and lets it to the Plaintiff, upon whom the 
Defendant being the Gꝛantee in reverſion re-enters, the firſt Te: 
nant fo2 life being yet alive, Et ſi, &c. The firſt queſtion was, whe: 
ther by this grant of the reverſion Habendum after Midiumm-r, and 
the Attoznment made after Midſurmer, the Gant be good oꝛ void, 
Secondly, admitting it to be void, if when the G2antee enters, 
and he being in by diſſeiſin, the Tenant fo2 life levies a Fine to 
him ſur conuſance de droit come ceo, &c., TUhether this be a forfeiture 
of his eſtate o2 not. And it was argued by Heal fo2 the Plaintiff, 
and by Harris fo2 the Defendant ; Walmſley, a grant of a reverſi- 
on, Habendum after the death of the Tenant foz life, is good fo; 
lo is the courſe in Fines ; fo2 this limitation is as to the having 
the Poſſeſston, and not as to the having the Reverſjon ; fo? that 
is in the Gꝛantee p2eſently; but when a Reverſion is granted He 
bendum, after a day future, he is thereby excluded to have the Re- 
verſion until that time; and therefoze it is utterly void, and the 
Habendum ſhali not be void, but where it is not requiſite ; as in re⸗ 
leaſe ofa right oꝛ grant of a Term; but here the H:bendum 18 ne- 
ceſſary to ſhew the Eſtate; but as to the fozfefttire J make 
(ome doubt: foꝛ J know not how there can be a kaꝛkeiture to him 
who hath not any Reverſion ; fo2 by rhe Entry of the Hzantee, i 


——_— 
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is diſſeiſin, and all remainders and reverſions are taken from the 
parties in whom they were. And how can one fozfett an Eſtate 
which he hath not ? as here he hath not who levied the Fine. And 
it hath been held in this Court by the Loꝛd Dyer und others, that 
ik he in remainder fo? lite, levies a Fine ſur conuſance de croit come 
ceo, &c. that it is not any tozfeiture, fo2 it is but as a releaſe; and 
therekoꝛe 10 Ed. 4. Rent cannot be reſerved upon ſuch a Fine; and 
there is not any book that it ſhould be a fozfeiture, Anderſon, It ts 
cleer that it is a foꝛteture: and it is not by reaſonof any Eſtoppel; 
but by reaſon of the pꝛejudice to him in reverſion; and although 
the Tenant fo2 life hath but a right, yet when he hath levied a ſine, 
he in the remainder might enter pꝛelently fo2 the fozfetture upon 
the diſſeiſo2; but ik he had releaſed by Fine, there ſhould not be 
any foxfeiture,but by that Fine levied every one ſhould be conclu⸗ 
ded, but that he gave a Fee by the Fine; and it is not material al- 
though that he in remainder be a ſtranger thereto; as if a ſtranger 
bꝛings TUaſte againſt Tenant fo2 lite, and he pleads Nul waſt fait, 02 
if Tenant fo? lite prays in aid of a ſtranger, he in remainder is a 
ſtranger to theſe Recoꝛds; yet he ſhall take advantage in regard 
of the pꝛejudice to the reverſion. Foꝛ the firſt point J doubt, but 
I conceive the O2ant to be void, and that he by his Entry is a dif: 
ſeiſoꝛ. Beamond, the Ozant is void; fo2 if the Eſtate had paſſed by 
the Livery , it had been cleerly vold; and the ſame Law ts here; 
fo the Habendum is not void otherwiſe,but in regard that no eſtate 
is limited in the pꝛemiſes, and becauſe the Habendum limits the 
eſtate, and all the eſtates depend upon that which is vold; and 
the Hrant being void, the Grantee by his entry is a diſſeiſoꝛ, and 
yet there ſhall be a foꝛteiture of the Tenant fo2 lite, in regard he 
pꝛeſumed to give a greater eſtate thenhe had; wherekoꝛe, cc. Owen 
was ablent, and in the Dutchy Chamber, and it was there adjourn- 
ed; but afterwards Pafch 38 Eliz. upon theſe reaſons it was ad: 
1 0 to be à foꝛteiture, and the entry of him in reverſion to be 

awful, 2 Co. 55. 8. Mich. 3 9. & 40 b. h. 5. 


Wentworth verſus Wentworth 


13 The Tenant pleads, Chat he by Deed indented, grant. (19) 
ed a Rent out of that Land to the Demandant in recom⸗ 
pence ot her Dower, which ſhe accepted, c. The Demandant by 
Replication confeſſes the grant of the Rent and her acceptance; 
but that in the lame Indenture there was a condition, that if the 
Rent ſhould not be paid within a month, ec. that the Rent ſhould 
ceale, and the Deed ſhould be void; and ſaith that the Kent was 
not paid, and thereupon the Tenant demurred. Glanvile fo; the Te- 
nant argued, that the demandant ſhould be barred, koꝛ Oower ts of 
common right, and may be alsigned in Lands, oꝛ in Rent aut ofthe 
Lands; and the condition annexed to that aſsignment is void; 
koꝛ ſhe is in paramount, as 2 Ed. 4. Erecuto2 delivers a Legacy upon 
condition, the condition is void, it is not ſhewn alſo that the de⸗ 
manded the Kent, and then the condition is not bꝛoken, Drew e 
contra: the condition is well annexed to the G2ant, and thereto2e 
it is not any bar to her Oower ; fo2 it is not abſolutely, but condt- 
tionally alsigned, and recompence of Oower ought ts be as ab-. 
| e mm 2 ſolute 
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ſolute and beneficial as Dower it ſeit: and it is not like ta a Joyn, 
ttirgaſlured upon a condition (as Vernons caſe is) which map weil 
be decauſe the Statute makes it a bar if ſhe accept thereof; here 
alſo needeth not any demand,becauſe ſhe is not to defeat an eſtate 
thereby, no2 is the non-payment thereof penal. Walmeſley, Ng this 
caſe is pleaded, there is not any aſsignment of the Kent fo? the 
Dower, and theretoze it is not any bar of Oower, fo? it is plead: 
ed, Quod dedit & eonceſſit unum annualem redditum, &c. and althou 

dedit & conceſſit are good woꝛds in the Deed, yet when the Tenant 
is to plead it, he is to plead it in apt wozds, viz. Quod aſſignavit; fo? 
a gift of Rent oꝛ Land is no bar to Dower, and to that purpoſe I 
have ſeen a tale in the year, in Ed. 2. in the book at large, where it 
was pleaded, that the ſon granted Land in Dower ko his feme ex 
aſſenſu patris, anD ruled that it was not good, fo2 it ought to have 
been Aſſignavit; fo; in pleading every one ought to plead accozping 
to Law; and as it is here pleaded, the feme may have a wilt of ah. 
nuity upon this Gꝛant, which ſhe cannot have if it were anaſsign: 
ment; and the woꝛds of the Deed being dedit, &c. the intent of 
the parties to have it a grant, doth thereby appear, as alſo by an- 
nering a condition thereto ; to2 it ts clear that a condition cannot 
be nne xed to an aſsighment of Dower; and the Tenant againſt 
whom it is, hath pleaded it as a grant; and ifhe hath election to 
uſe it as he will (as in many caſes a man ſhall have) yet he hath 
here made his election to have it as a Grant, and we may not take 
it otherwile; and as to the demand, it needed not, when ſhe is 
not to deſtroy the eſtate, foꝛ the condition being, that it the Rent 
be not paid, it ſhall be votd,tit is penal to the heit; fo2 then ſhe ſhall 
be reſtozed to her Dower, and therefoꝛe the heir ſhall do the firſt 
Act by his Tender; and therefoe it was adjudged in a caſe wherein 
Jwas of Cotjnſel in this Court. a deviſe made ot a Rent out of 
Land to one, and deviſe of the Land it ſelf to another upon con: 
dition to pay the Rent, the deviſee of the Land ought to pay the 
Rent without demand in ſalvation of his Land, Beamond accod, 
Jagree that an alsignment of Land fo2 Dower o2 of Rent fo? 
Dower ought to be abſolute; fo the Rent comes in place thereof, 
and ſhall be of the ſame nature; and the annexing of a condition 
to the alsignment of Oower ts void ; but here is not any alsign⸗ 
ment, but it is a meer Grant, and there needs not any demand, 
becaule the Feme is not to defeat any Eſtate by the non payment; 
wheretoze, cc. Owen, The pleading Quod dedit & conceſſit ig good in 
lubſtance, but not in koꝛm, koꝛ it ought to have been pleaded aflig- 
navit; but although he hath not done ſo, ft is good in Law; fo2 a 
git in recompence of her Dower is an alsignment, and although 
it be not good in fozm, yet it is not matertal, fo2 that the other 
hath not demurred fo2 this cauſe; but foꝛ the condition, it is void 
* reaſons befoze alledged, but if it had been good, it ought 
to have been demanded, fo2 upon the non payment, the Femeis to 
take the Land from the heir, fo2 ſhe ſhall be reſtoꝛed to her (Ut 
of Dower ; wheretoze, æc. But Walmſley and Beamond continued 
their fozmer opinion; fo2 it is not fo2m but ſubſtance;fo2 the Deed 
ſhall not be taken in any other manner then as he pleads it, which 
is not any alsignment the conditionfſo is not annexed to the 
Land, but to the Grant; and fo2 the condition b2oken, ſhe is not 
to have the Land, but onely to be reſtozed to her Actfon to demand 
her Dower wherekoze there needed not anp demund. A 
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was abſent, and it was therefoze adjourned; afterwards,Pakh.38. 


Fl. it was moved again, and then it was adjudged accozdingiy 
fo: the Demandant. 


Baldwin werſus Smith, Trin. 36. Eliz. rot. 1676. 


Eplevin : The Iſſue was whether the Land was the Freehold 
of one kent; upon ſpecial Clerdict it was found that Francis 
Archer was ſeiſe d of this Land in Fee holden in Sotcage, and de- 
viſed it to Robert Archer his ſon fo? lite, and after to the right and 
next heir male of the ſaid Robert and to the heirs males of the bo- 
dy of ſuch a right and next heir male of Robert; and found further, 
that at the time of this deviſe,Roberchad iſſue John his eldeſt Son; 
the deviſo2 died, Robert entred and tnfeoffed Kent with warranty; 
john Enters, Kent rt enters atter Roberts death, and Jobn re-enters 
upon him, EC, Et ſi upon all this matter, the eſtate of Kent be law- 
ful 02 not; and that John is to be barred, was the queſtion. Firſt, 
whether this be an Cfate tail oz fo2 life onely in Robert. Secondly, 
whether this warranty Deſcending upon John being an infant (as 
it was found he was) thall bind him, becauſe he could not enter 
during the life of his Father. Thirdly, the Warranty deſcending, 
and the right of remainder vefftingail at one time, which of them 
ſhall be pzeferred ? Drew fo2 the Avowant moved, that it is au 
Eſtate tail in Robert, becauſe the remainder is limited to his next 
heir male immediate, as in the Caſe 39 Aſſiſe. De vile to one & uni he- 
redide corpore, &c. was taken to be an eſtate tail; the remainder 
allo ſhouid otherwiſe be in Abeyance which the Law avoids; if it al⸗ 
ſo were not an eſtate tail, it is void, fo2 the cemainder fzall never 
be in eſſe during the particular eftate ; but all the Juffices (Owen 
abſent) held, that Robert the father had but an eſtate foz lite; fo2 
fo are the wo2ds plainly ; and the right heir ſhall take it as a Put⸗ 
chaſoz; and Beamond held that John ſhall take it, and the remainder 
ſhall veſt in him pꝛelently, living the father, fo2 the remainder is 
limited co the right and next heir of che father, which wozds being in a 
Mill ſhall be taken accoꝛding to the intent of the Deviſoz, viz. to 
him who was then heir apparent; fo2 he is tn the intention of a 
um! man the right and next heir; but Anderſon and Walmſly againſt 
im in this point, and that this remainder ſhould be expectant; 
but it was admitted by them, that this remainder being depend- 
ing upon an inſtant, is good enough. Anderſon held that the UWar- 
ranty ſhould not bind; fo2 a Warranty ſhall not bind a right, but 
where he who ſhould be bound thereby had time to avoid it by his 
Entry , and therekoze it was adjudged in the Queens Bench, 
where Land was given to Baron and Feme fo? their lives; the re- 
mainder to the next heir⸗male of the body of the Baron; the re- 
mainder to the Baron and Feme in tail; the Baron [evied a Fine with 
Warranty, that the Fine ſhould not bar the heir male; fo2 he han 
not time to avoid it during the life of the Baron, Walmſly held t 
this Feoffment of it ſelf deftroys the remainder, fo as it never 
ſhall come ineſſe; the Warranty alſo deſtroys the remainder, and 
it is not like to a foꝛmer right; and if the making ok a collateral 
Warranty be a Torr, it is betoꝛe the right accrued unto him, and 
therefoze the remainder here ts not tobe regarded as an ancient 
right; and J have the repoꝛt of a caſe in this Tourt,where a Feme 
Tenant fo2 lite, the remainder to the right heir of the _ the 
aron 
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Baron Made a Feoffment with Warranty , the opinion of Dyer 
and others was, that the right heir of the Baron ſhould be bound 
thereby. Beamond, the TUaranty cannot bar ik there be a xe, 
mainder in Expectancy , becauſe a Warranty ought always to 
bind him who hath right of Entry 02 of Action; and here he hath 
not any of them inhis fathers lite time, but the Feoftment of it 
ſelf deſtroyed it,becauſe it never came in effe. Et Adjournatur, and af. 
terwards in Trin. 38 Eliz. Jt was adjudged fo2 the Avowant , that 
this remainder by this Feoftment and Warranty was deſtroyed 
and barred, V. 1 Co. 66. | | 


| Palmer verſus Wolley. 
Ccion ſur Trover : A Meſcription was alledged in London, That 
every Shop in London ſhould be fatd to be a Market Over: fo; all 
wares there ſold, which the Court upon the ffrſt motton conceived 
to be too general and unreaſonable a cuſtom. And Anderſon laid, 
It had been agreed, that if one buys in a Shop any thing which 


appertains not to his Crade, as to buy Plate in a Mercer oꝛ Dra: 


pers Shop, it is not a Market Overt as to that purpoſe. So if the 
{ale be in a back Shop, oꝛ in another place not open, no pꝛoperty 
ſhall be. changed by luch tale, 5 Co. 83. b. 


Fox verſus Carlyne. 


Br Pꝛothonotary ſhewed me a KRecoꝛd Trin. 3 Eliz. rot. 
927. in the Common Bench between Fox and Carlyne, where 
upon a ſpectal verdic,the caſe was, that one deviſed land fo2 years 
to J. S. Reddend. & ſolvend. 20s. annuatim at Mich. to J. D. and fo non: 
payment of that ſum, the heir entred, ſuppoſing that thoſe wows 
made a condition, and that the condition was bꝛoken, and that 
he 1 might enter; and his entry was adjudged con: 
geable. | 


Mich. 37. & 38 Eliz. in the Exchequer Chamber, 
Stubbings Serſus Rotheram. | 


| ee upon a Judgement given in an Aſſumpſit againſt an Execu⸗ 
toꝛ upon a pꝛomiſe of the Ceſtatoꝛs, where the Plaintiſt de- 
clared that the Ceſtatoꝛ in conſderation of marriage pꝛomiſed to 
pay to the Plaintiff an hundꝛed pound, and fo2 not perkoꝛming 
this pꝛomile bꝛought the Action, and judgement there given fo? 
the. Plaintiſf, and this matter was alsigned fo2 Erroꝛ, that the 
Action lay not againſt an Executoꝛ; and all the Juſtices and Ba⸗ 
rons(beſides Clerk⸗ Baron) held it to be erroneous fo? this cauſe; 
fo2 Anderſon ſuid, the reaſon why Debt lies not againſt an Executoꝛ 
upon a contract of the Teſtatoꝛs, is becauſe the Law doth not in⸗ 
tend, that he is pꝛiby thereto, 02 can have notice thereof; and he 
cannot gage his Law fo2 ſuch a Debt as the Teſtatoꝛ might; and 
when Debt will not lie, it is not ſit that this Action _ a bare 
pꝛomiſe ſhould tie 42 fo2 it ſtands all upon one reaſon ; and it 
theſe Actions ſhould be allowable, it would be very miſchievous; 
wherefoze the Judgement was reverſed, Quzre, Ilhether a re⸗ 
cover in this Action againſt an Executoz, is allowable aga ee 
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Debt upon an obligation; if it ſhould be an Adminiſtration, fo2 
it woulv be then miſchievous to Creditoꝛs; and if it ſhould not 
be an Adminſtration, it would be then miſchievous to Executoꝛs, 
that they ſhuuld be charged therein, and have not allowance there⸗ 
ofagatnit other Creditozs ; fo2 it may be that at the time of the 
recovery they did not know of other Debts. Note, this Term the 
like Judgement was given betwirt Gryggs and Helhouſe in an At: 
on bzought againſt an Adminiſtratoꝛ upon a pꝛomiſe of the Inte⸗ 
ſtates to pay monies, Ec. 


Chamberlayn verſus Nichols. 


| "gp upon a Judgement in debt upon an Obligation: The (2) 
L. Erroꝛ Aſstgned, was, becauſe the Obligation being ſingle, 
the Dekendant pleaded payment without an Acquittance, and 
ttine taken thereupon and found fo2 the Plaintiff, and Judgement 
uccoꝛdingly, whereas it is not any lea; and ſo the Iſſue taken 
upon a void and no Plea, and theretoꝛe an ill and void Trial, and 
therekoꝛe the Judgement thereupon is erroneous; but all the 
Juſtices and Barons: held, although it were an ill Plea, upon 
which the Plaintiff might have demurred , yet an Iſſue being ta- 
ken and found by Gerdict, it is holpen by the Statute; and the 
truth is there was not any payment; wherefoze the Judgement is 
well given accoꝛdingly; and the Judgement was affirmed, 


Philips werſ#s Sackford, Paſch. 36. rot. 488. 


Fiber ofa Judgement in an Aſſum pſit, where the Plaintiff de- (3) 
clares, That in confideration the Plaintiff would fozbear to 
ſue one Brediman foꝛ Twenty pound debt which he owed unto him, 
that he aſſumed to pay the atoꝛeſaid Twenty pound bekoze Mick. 
and alledgeth in facto, that from the time of the Aſſumpſit Abſti- 
uit from ſuing him, & adhuc abſtinet, and after non-Aſſumplit plead- 
ed and found foꝛ him, it was adiudged fo2 the Plaintiff: Che firſt 
Erroꝛ aisigned, becauſe he alledgeth not any requeſt, but gene⸗ 
rally licet ſæpius requiſitus, &c. Sed non allocatur,f02 where a time certain 
is limited toꝛ the payment of any thing, he never ſhall alledge a 
requeſt befoze the day; but otherwiſe it is where it is incertain. 
A lecond Erro2 alsigned was, that the conſideration that he 
would foꝛbear, cc. and ſheweth not fo2 what time, is not a ſutffict- 
ent conſideratton; foꝛ it may be, that he foꝛboꝛe but fo2 a quarter 
ok an hour, oꝛ other ſmall time; and although it were alledged, 
Quod abſtinuit & adhuc abſtinet, that will not help it; and ok that 
point the Juſtices doubted; but the greater part held, that it was 
nat a ſutficient conſideration, Sed Adjournatur, and afterwards foꝛ 
this cauſe it was reverſed, | 


Bingham verſus Smeathwick, Hill. 37 Eliz. rot. 362. 


Por of a Judgement in an Ejectione firms, wheres. declaresofa (4) 
Leaſe of Will. Yerbury, 13 Apr. 36. Eliz. of the Lands in queſtion 
foꝛ thꝛee pears; the Detendant ſaith, that kong time betet: Will. 


erbury 


— 
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Yerbury,the Leſſo had any thing, one Thomas Chaffyn was thereof 
ſeiled in Fee,; and 25 Marti: 24 Eliz. Let them to John Yerbury fo2 
twenty one years, which John Yerb. 3. Apr. 32 Eliz. Let them to Will 
Verb. f02 eight years, if one Arthur Yerb. ſhould ſo 1ong ſive; that 
the ſaid W. V. being ſo pofleſſed, the reverſion over to John verb. that 
J. Y. the 11 July 33 Eliz. died inteſtate ; that Adminiſtration ok ali 
the goods of J. J. were committed by the Archbiſhop of Canter. (he. 
cauſe he died poſſeſſed of divers goods in divers Otoceſſes within 
the pꝛovince of Canter.) to Hen Blake, that Will. V. ſo being poſſe. 
ſed, Let as it is alledged inthe Declaration; that afterwards, 
viz. 15 Apr. 36. Eliz. Arth. Verb. died, whereupon the Defendant as 
ſervant to Hen. Blake, and by his command ejected him. Et hoc, &e. 
the Plaintiff replies confeſsing the Leaſe to John Yerbury, hut 
further ſaith, that the ſatd J. Y. zo Jan. 30 Eliz. grantcd all his inter- 
reſt to Arth. Verb. that the ſatd Arth. V. 31 July 35 Eliz, died inteſfate; 
that the Archbiſhop of Canterb. 27 Aug. 35 Eliz. committed the Admi⸗ 
niſtration or all the goods of Arth. Y. to the ſaid W. Y. who by foꝛce 
thereof entred and made a Leaſe, Prouc in the Declaration, ac, 
And Travers that the ſatd John Y. Let it to W. v. fo2 eight years, 
prout in the bar; and upon this Iſſue joyned, and found to? the 
Plaintiff, and Judgement given fo2 him; the Erroꝛ alsigned was, 
that he had travecled that effate which was an eſtate determined, 
and by him in his Replication avoided befo2e ; fo2 he in his Beplt: 
cation affirms, that the (atd J. J. 30 Eliz. &c. (which 1s befoze the 
Leaſe alledged to be made to W. Y.) had granted all his eſtate to 
Arth. Yer. under whom he made title; then although afterwards he 
makes this Leaſe to W. V. it is not material, ſo he hath well a: 
voided it; then the Traverſe ts idle, and iſſue joyned upon a vain 
matter, and then the Gerdi thereupon ill, and the Judgement 
erroneous; and therefo2e it is like an iſſue taken upon a Colour 
given in an Action of Treſpals, that if it be tried, yet it is a Jeofai), 
and not remedied by the Statute;but all the Juſtices and Barons 
befides Walmſley, held that although it be an il Travers, and an 
ill Iſſue joyned (as it is agreed by them all that it was) pet being 
tried, and Cerdict given, it is atded by the Statute of Jeofailes, 
and the Judgement thereupon is well given. A ſecond Erro; al- 
_ was (but that was ore tenus) that in the Replication, the 
Plaintiffhath not made any good title; fo2 he conveys to himſrif 
title as Adminiſtrato2 of the goods of A. V. committed unto him 
by the Archbiſhop of Canterb. and he doth not ſhew, that the Arch 
biſhop was Ozdinarp, noꝛ that the Inteſtate had goods in divers 
Dtoceſſes ; and it he had not, the Archbiſhop hath no authoztty to 
commit Adminiſtration, and then he hath not any title, and 
Judgement aught to be given againſt him. But all the Juſtices be- 
ſides Walu ſley held, that in regard it was in the Replication, and 
but the inducement of a Travers, wherein if he had not made 
any title at all, but had ſaid, that W. Y. made the Leaſe unto him 
prout in the Declaration, and Traverſedabſque hoc, that J. Y. Let 
unto him during the life of A. Y. it had been good enough; where⸗ 
foz2 the making ot an inſufficient title in his inducement to the 
Travers is not material, eſpectally being after Aerdia found; 
but they held that ſuch manner of pleading had not been gaod, ul 
[eſs he had averred, that he had Aſets in divers Dloceſſes, 92 
that it was within the Dioceſs of Canterbury, 02 that he was loc 
ilivs ordinarius; but f02 the reaſons afozeſaid, the — 
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good enough, and not to be reverſed ; but it was moved by Coke 
che Queens atiozney, that the committing of Adminiſtration 
being by the Archbiſhop, although he had not goods in divers 
Dioceſles, becaule it is tn his {2ovince wherein he hath juril⸗ 
diction, 1s not vold but onely voldable by ſentence ; and it is not 
uke to an Adminiſtration committed by another Biſhop of the 
goods of a man who died in another Digceſs, o2 who had goods 
in divers Dloceſſes , and this difference hath been taken and a- 
greed in the Queens Bench, and therefoze the Plea is well 

nough; bitt the Juſtices ſaid, that it was all one, and that the 
adminiſtration is void in both caſes and not voidable onely. But 
yer fo2 the reaſon atozeſatd, they held that it was not Errs? , but 
the Judgment was affirmed, Vide zo H. 6. 13. Plow, 277. 10 H. 7.8, 
5 Co. 30. | 


(Nn n) Termino 
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LIermino Hillarijj, 
Triceſsimo octavo ELIZABETH , 


in Banco Reginæ. 


Corbyſon verſus Pearſon. 


DS fo: the taking of his beaſts (viz. four Cows) 
— in a place called Breachleys, and chaſing and im: 
pounding them without cauſe, The Defendant 
juſtifies as in his Freehold fo2 Damage-feſant; 
the Plaintiff by Keplicationſhews, that he is, and 
7 time whereof, æc. was leiſed of a Meſluage and 

twenty Acres of Land in D. and that he and all 
whole, c. have had from time, ac. Common fo? all his Beafts 
levant & couchant Upon the ſaid Tenements,#c. in the place where 
£very year after the ſown coꝛn was ſevered and carried away un: 
fil tt were re-ſown ; and that he there after the coꝛn was ſevered 
and carried away, put in his ſaid beaſts into the place where, ec. 
utendo communia ſua prxdiQa, &c. The iſſue was taken upon the pꝛe⸗ 
[cription, and found fo2 the Plaintiſf, and now moved in arte of 
Judgment.that the Replication was not good; and ſo the Plain: 


tiff ought not to have judgement, becaute he faith that he put in 


his cattel after the cozn ſevered and carried away, and ſaith not 
that it was befoze the Land was re⸗ſown; fo2 otherwiſe he had no 
title to Common. Secondly, becauſe he avers not that thoſe cattel 
were levant und couchant upon the Land atozelatd: fo2 otherwiſe he 
cannot uſecommon with them, noꝛ hath not ſufficiently entituled 
himſelf to put them in, and in p2oof thereof vouched 10 Ed. 3. 56. 
and the preſidents in the book of entries, treſpaſs in common 9 & 11. Blit all 
the Juſtices held, that in regard iſſue is taken upon the pꝛeſcrip⸗ 
tion, although peradventure the Plea fs fli and ought to he ad⸗ 
judged againft the Plaintiff, if he had demurred thereupon fo2 
this cauſe ; yet itnow ſhall be taken to be good enough and to be 
holpen by tntendment, when it is ſaid that he put them in utendo 
communia ſua prædicta, That it was at ſuch a time as the Common is 
to be uſed, and with ſuch beaſts as are there to ule the common; 
wherefo2e without any great argument, becauſe it was after Urr- 
Dit and might be well intended, and ſo alded by the Statutes of 


Jeofailes, it was adjudged fo2 the ÞPlarntift, 


Serle 
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Serle verſus Rolle. 
Eu of a Judgement given in the Queens Bench upon an (2 / 
to 


Allſumpfit againſt an Executoꝛ, and declares that the Teſta- 

in conſideration of ſuch a marrriage, aſſumed to pay to the 
Plaintiff twenty pound, the Crro2 aſſigned was,becauſe this Att, 
on lies not againit an Executoꝛ fo2 the non performance of the C eſta⸗ 
toꝛs pꝛomiſe; and foꝛ this cauſe the judgment was reverſed, 


Fenner verſus Plasket & Green, Mich. 3 7 & 38. rot. 2 90. 


Eſcous: Che Plaintiff declares, that a Rent-charge in Fee was (3) 

granted to the Feme ot the Plaintiff, and to Ed. Cofins her fir 
husband, and that Ed. Coſins died, and the took the Plaintiff to 
husband, and fo2 rent arrear durante viduitate of hig Feme he diftrain- 
ed, and upon Reſcous hꝛought this Action; the Defendant here- 
upon demurred in Law, but ſhewed not any cauſe of his demurrer; 
but the pꝛincipal cauſe (as J heard) was,to2 that his Feme was not 

joyned in the Action; the diſtreſs being taken fo2 Rent due dum ſola 
fut; But notwithſtanding it was adjudged fo2 the Plaintiff;foz it 
fs a Tort done to the Baron f02 which he might have an Action fole;02 
may joyn his Feme therein, becaule it ariieth upon a duty due unto 
her befo2e the co verture, but it is at his election. | | 


Rolls verſus Germine, Ante Mich, 3 - & 38 Placito ” 


Bing now moved again, Gawdy continued his opinion, that (4) 
Debt lies not againſt an Excecutoꝑ upon a ſimple contract with 
the Teſtatoz, although he acknowledgeth the contract o2 admits 
thereof; but the Court ex officio ought -to abate the CUtit: But 
Popham AND Fenner e contra; but then there was another matter mo⸗ 
ved, that this Action of Debt would not have lien ik it had been 
bought againſt the Teſtatoꝛ Himſelf fo2 part thereof, viz. fo2 ſo 
much as he expendedas Solicitoꝛ inSutts inthe Queens Bench; 
fo2 thoſe are not allowable by the Law, foꝛ ſuch fees which he ex- 
pends in luch buſinels; and therekoꝛe no Action lles foꝛ them; but 
an attoꝛney in ſuch cates where he is Attoꝛney, may lay out Fees, 
and have Debt fo2 them. And of this opinton'were Popham;Clenth 
and Gawdy; but Fenner Doubted thereof; afterwards in Paſcti: 38 
Eliz. being moved again, they held their opinion, that foꝛ thoſe 
Fees the Action lay not? ſo the TUrit was abateable in all; and 
therefore they gave Rule, that it other matter were not ſhewn the 
— day in Trin. Term following, that judgment ſhould be re- 


Wilſon verſus Packman, Hill. 37 Eli 3 116. to 


Ction ſur Trover and Converſion of Goods, Upon demurrer (5) 
the Caſe was, The Oꝛdinaty committed Adminiftration ot 
the goods of an Inteſtate to the Defendant ; afterwards the next 
or kin lues a Citation in Court Chztſtfan againſt che Defendant 
to repeal that Admtniftration,and he pendente lite ſells thoſe goods, 
and afterwards his — 18 HT and W 
2nn 2 n 


— 
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mitted to the Plaintiff, who fo2 this converſion pendente lite 
dungs this Action 12 it was moved to2 the Oefendant,that this 
Action lies not; fo2 the Adminiſtration at the Common Law 13 
weil committed; and the Statute doth not alter the Law in this 
point, but gives a penalty againſt the Dwdinary, if he commitg 
them not ts the next ol kin; & the Adminiſtratoꝛ until Adminiſtra⸗ 
tion repealed, hath an ablolute authoʒity to diſpoſe of the goods ag 
he pleaſes, Tanfield e contra, the converſion pendente lite ty Court 
Chꝛiſtian is not lawful,but is a Tort tothe Plaintiff; and that the 
ſentence there proves, which is,that all things attempted oz done 
pendente lite ſhall be void, and the Juſtices ought to have regard to 
the Civil Law in this point, as in 27 H. 6. Gard. 118. 2 R. 2. Quare 
Impedit 143. & 4 H. 7.13. And by the ſentence it appears, that the 
Adminiſtration is revoked as it it never had been; and upon this 
reaſdn it is in Dy: 339. where an gomirlerato? recovered à Debt; 
and afterwards another pꝛocured himſelf to be joyned in the gp; 
miniſtration ; and releaſed the Debt; and akterwards, it being re. 
voked, this releaſe was not any bar to the Execution, and Mich. 
35 & 36Eliz, in the Common Bench betwirt White and Cary, this 
very point was in queſtion, and adjudged that the Aion lay. 
Gawdy, The Action well lies, to2 the ſentence doth not repeal mean 
Acts done by an Adminiſtrato2 which are foꝛ the Jnteſtates benefit 
but fo2 as much as theſe goods were not converted o2 imployed 
fo2 the Inteſtates uſe, it is reaſonable that he ſhould be charged 
fo2 them. Popham and Fenner e contra, Fo2 the Adminiſtratoz hath 
an abſolute and lawful intereſt and power to diſpoſe of the goods, 
until the repeal be made, and it is not like to an Appeal upon a 
ſentence, fo; that makes it as no ſenteuce; but the Appeal of the 
letters of Adminiſtration doth not avoid it ab initio, and make a 
lawful Act toꝛtious; but rather in this caſe, the new Adminiſtra⸗ 
to2 ſhall have an accompt fo2 the moneys received; and the woꝛds 
In the ſentence be not to be regarded, koꝛ they are ozdinary in all 
ſentences. So he having the goods lawfully,and converting them 
lawfully, ſhall not anſwer fo2 them as foꝛ a Tort done, and Popham 
here ſaid, tfAdminiſtration being committed, the D2dinarycom:- 
mits new Adminiſtration, it is a repeal ofthe foꝛmer without any 
ſentence of Appeal; and if the firſf Adminiftrato? waſte the goods, 
the Debtee ſhall have the Actionagainft him; and ik he pleads that 
Adminiſtration is committed over, he map well by his Replica- 
tion maintain it, becauſe he waſted the goods when he was Admi⸗ 
niſtrato2; wherefoꝛe, cc. Et Adjournatur, but afterwards the Action 
was diſcontinued by the Platntiff, 6 Co. 18. 


Curteis verſus Savel and three others. 


82 foꝛ the death ot her husband, upon ſeveral Iſſues plead⸗ 
ed, the Plaintiſt was non ſuited upon a tryal againtt the one; 
and whether that ſhould be a non ſute againſt the reit was the 
queſtion : And the whole Court held it to be a non ſute againſt 
them all ; wherefoze as to the ſute of the party, it was ruled that 
be ſhould be diſcharged, but held that the others who were not 
kae ſhould be arraigned upon this Declaration at the Queens 
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Aſcue verſus Hollingworth, Ante Mich. 37. plac. 14. 
| C. B. Trin.37 Eliz. rot.393.. | 


Rror of a Judgment in the Common Bench in Debt; the caſe (7 


Fas, that Aſcue was bound to Hollingworch in a Statute⸗Staple 
acknowledged betoze the Dajo2 of Lincoln in two hundꝛed pound; 
and Aſcue thereto put his ſeal, and the ſeal uſed at Lincoln fo2 one 
hund2ed years fo2 that purpole was alſo put thereto; but becauſe 
it was not enſealed with a ſeal of two parts accoꝛding to the 
Statute of Acton Burnell, it was ruled in an Audita Querela between 
the ſaid parties, that it was void as a Statute; whereupon 
Hollingworth bꝛolight his Action of Debt thereupon as upon an 
obligation; and all this matter being dicloſed, and a Oemurrer 
jopned thereupon, it was adjudged foz the Plaintiff, Aſcue the 
Defendant thereupon bꝛought Erroz, and Aſſigned fo2 Erroꝛ the 
very point in Law, that this was not an obligation, and that 
Debt lies not thereupon, and no other cauſe was moved fo2 Erroz, 
and it was now argued by Pudrey tos the Plaintiff, and by Yelver- 
ton Serjeant f02 the Detendant. Gawdy held, that Debt ſies not 
hereupon as upon an obligation; fo2 when a thing is void in the 
puncipal and ſiiperioꝛ operation thereot᷑ (as it hath been adjudged 
here, that it is void as a Statute) it cannot be good in an inkerioꝛ, 
as 33 H.8. fol. 50. pardon of petit treaſon was no Diſcharge of murder; 
and Blunt and Andrews caſe, Bargain and Sale of Land and all the 
{Uoods and underwoods, the Oeed not being enrolled, it can- 
not enure as a grant of the Wood ; and although the books'be, 
that Debt lies upon a Statute, cc. yet he ought to declare there- 
ofas upon a Reco2d,and not as upon an obligation (And ſo all the 
Prothonotartes affirmed to have been always their courſe) Fenner 
accozd ; fo2 it ts not an obligation; fo2 a non eſt factum cannot be 
—— in this Action; and although it were ſealed by the conu⸗ 

2, it never was delivered by him as his Deed, but he onely ac- 
knowledged it befoze the Majoꝛ, which is not of anyeftec to make 
itto be his Deed. Clench, There be woꝛds obligatozy in a Statute 
as well as in an Obligation; alſo inthe end he binds his Lands 
and goods, and the acknowledgment makes it afterwards to be 
aStatute 2 So it is an obligation and moꝛe. And poſico, that he 
had ſealed and delivered it as his Deed, and had not e 
edit, it is no queſtion but it had been a good obligation; and al- 
though perad venture it had been a good Statute, Bebt had not lain 
thereupon as upon an obligation, but as upon a recoꝛd; be now 
when it never was any Statute, he conceived it might well be ſued 
as an obligation; wherefoze (Popham abſent) Ad journatur. 


Haddon werſzs Arrowſmith. 


Pa J-fione firme, Upon a ſpecial Qerdic, the caſe was ſuch ; the 
Queen being Lady of the Mannoꝛ of Winterboure, grants li- 
cence by her Steward to a Copyholder fo2 life within the Bannoz, 
to make a Leaſe fo2 thꝛee years if he le ſolong; he lets the Land to 
the Plaintiff toꝛ thꝛee years abſolutely, who upon Ejectment by a 
ſtranger bzought this Action, Stephens fo2 the Defendant argued, 
that this Leaſe was not accoꝛding to his licenſe, and therefoze it is 
not warranted thereby; fo2 anauthgaity ought pꝛeciſely to be per⸗ 
lued, and then an EjeRione firmz in this caſe {ies not; fo? artyougy 
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+ hath been here adjudged; that Leſſee to2 years ofa Copyhold 
AA made without ſicence of the 1.92D being a common per⸗ 
ſon might maintain an Ejectione firmæ, becaule he ts Leſſee againſt 
all but the Lozd, pet when the Queen is Sigmozels; it is other⸗ 
wiſe; fo2 the Copyholder cannot diſſeile the Queen; wherefoze it 
cannot be a good Leaſe;to2 nothing paſſed from the Copyholder to 
the Leſſee, Atkinſon e contra,f02 the it᷑ woꝛds, Ihe live ſo long, re but 
to hem howlong the Leaſe is ta continue, which is no moze then 
what the Law appoints, and theretoze good enough; wherekoze, at. 
and of that opimon was all the Court; for the lumtation, that he 
ſhall make a Leale fo2 thꝛee vears, it he ſa long lives, ne but wozdg 
of -Surplufage, and no moze then the Law faith ; and thenthe 
wo2ds of the party, If he live ſo long; ik they had been in the Leaie, 
had been dal ; And the difference in this caſe will be vet wirt a 
Copyholderin Fee, and a Copyholder to like to2 it luch utence 
had been granted to a Copyholder in Fee, and he had granted it toꝛ 
thꝛee years abſolutely,that had not been warranted by the licence; 
fo2 the intent was to give him licence, but not to hurt the heir, and 
without theſe wozds in the Leaſe, the Leale is good and ſhall bind 
the heir; but it ts otherwiſe or a Copyhol der to? life, fo2 the Law 
without theſe woꝛds determines the Leale by his death. But 
Gawdy ſaid, admitting it be not warranted by the licence, yet the 
Lefſee may wel[matintain this Action; fo2 there is notany diffe- 
rence betwirt a Leaſe made by Copyholder where the Queen is 
Signioreſs of the Mannoꝛ, and where a common perſon, to2 in both 
tales the Leaſe is good betwirt the Lefſozand Leflee, an anf 
all ſtrangers; Quod Fenner conceſſit; but Clench Dented, and Popham 
ſpake not to — point; and Fenner ſuld, that a Loꝛd cannot limit a 
condition in his licenſe, foz he gives nothing, but onely diſpenleth 
with the koꝛteiture, and all the eſfate paſſeth from the Copyholder; 
whecetoze he could not annex thereto a condition, no moze then 
the heir might aſſign Dower upon condition, oz an Exectito? de: 

liver a Legacy conditionally; and Popham thereto agreed, But 

here this 1s fot a condition, buta limitation of the eſtate which 

he might well limit; but in the pancipal point they all agreed ; 

wherefo2e it was adjudged fo2 the Plaintiff, 


155 Smith verſus Freeman. 


Po: upon a Judgment in waſte : The Writ recites the Sta- 
2 tute, Quod nullus faciat vaſtum, venditionem ſeu diſtrictionem, where it 
ſhould be deſtructionem. And it was pꝛayed that it might be amend⸗ 
ed, fo? it is but the default of the Clerk; and it was held by all 
the Court that it could not be amended, becauſe it is in the oztg!- 
nal TUrtt. 5 Co. 45. 


Green verſus Wilcocks, Mich. 37 & 38 Eliz. rot. 332. 


Ebt againſt an Executoꝛ; the Defendant pleads, that hanging 

this Action, 1.5. bzought another Action of Debt fo2anhun- 

dꝛed pound, true Oebt of the Teſtatoꝛs, which Action he had con- 
feſſed ; and that he had Riens inter maynes be ſide to ſatisfie that judg⸗ 
ment ; the Plaintiff proceſtando that it was not a true Debt, fo? 
Replication ſaith, that this recovery was by Covin to defeat 
him ofhis Action; and it was thereupon demurred in W 
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ne guat to anſwer thereto if it be a true Debt; and it ſo, it can- 
— covered vy Covine; and fo the Covine is not iſſuabie; but 
all the Court held that'the Kepltcatton was good enough; fa if 
the reroverybe not by Covine , the IPlatntiff is barrable,andthere- 
loge it is the pꝛincipat matter to ve anſwered; and the conulance 
ofthe Action is not material, viz. whether it be a true Debt, and an 
action truly perſuen, and a recoverp may be covinous, although it 
be upon a true obligation, as Micti. 36 & gy Eliz. in Sarah de Bunbaults 
caſe in chis gane ebe the Teſtatoꝛ was obliged in an obligati- 

| 

ai 


on(with an intent to vekraud Creditoꝛs)ta pay:athouſand/pound; 
the Obiigee bꝛings Debt thereupon in Windſor Court againft the 
Executrix, and recoveren; —— in bar here; and the 
ue was whether the recovery where by oo vin by rule of the Court, 
and kound againſt the Defendant ; yet theren was a true Debt, 
and ſuogment given accoꝛdingly. So here; wheretoze,ec, And the 
Court moved the parties, that the Defendantſhould pay coſts 
and wave the Oemurrer ; and afterwards upon a motton it was 
adjudged fo2 the Blaintitf, and Errox-thereof wought and reverſ- 
ed fo? the matter in Law; fozit cannot be a covinous recovery it 
the Debt de true, and the covin alledged is not material. 


Sir Henry Knevett verſus Poole and Hawkins and 
two others, Trin. 36 Eliz. rot. 326. bg 
efpaſs: | Care elluſum fregit, and his coꝛn there growing,cut and (IT ) 
Tee upon not gullth pleaded a fpecral Uerdic was 
found, any 1 the tale was'fuch, Tenant fo2 life rematn⸗ 
der f02 life, the Tenant fo2 life makes a Leate fo2 years to Haw- 
kin, who is ouſted by a ſtranger, who commits a diſſeiſin, the dif 
ſeiſo; makes a Leaſe fo! years, his Leſſee ſoms the Land; the Te- 
nant fo2 lite dies, he in remainder (the coꝛn not being fevered)any 
the firſt Tenant fo2 years of the Tenant koz lite; the diſſeiſozand 
his Leſſee fo2 years enter and cut, and carry awaꝝ the coꝛn; and 
Tenant koꝛ lite in remainder bzings, tref Is fi, &e. And 
found damages ſeverally fo2 entring ints the Land, and koz the 
tom carried away; and as to the entring into the Land it was 
tlearly, that the Gerdi is againſt = Defendant, fo2 al- 
though ſoine of them had title to have the To2n, and the others in 
aid of him might come and enter upon the Land to carry the coꝛn 
away, pet that is by liberty in Law which ought'to have been 
pleaded and cannot be given in evidence, no2 ſhall be hoipen upon 
the Uerdict. And the whole Court was clearly of that opinion; 
wherefoze as to that the Plaintiff ſhould have judgment; and as to 
the Coʒm Tanfield fo2 the Plaintiff argued, that they appertained to 
him in temainder, and not to the Leſſee foꝛ years ot the Tenaht * 
koꝛ life; noꝛ to the diffetſo2no2 his Leflee, I. To Hawkins the firſt 
Leffee, they appertainednot, becauſehe did not ſow them at his 
wn £off, no2 was in poſſefſion of the Land 2 time of his e⸗ 
ſfate determined; and the ſole reaſon why a Leſſee whoſe eſtate is 
determinable upon an incertainty ſhall have the Emblements, is be⸗ 
cauſe they ariſing out of his laboꝛ and coffs, the Law gives him 
that pꝛibiledge after the determination ot his effate, which is the 
reaſon given in Broke Emblements pla. ultimo; but ff he were not af 
the toſt and labour to ſow it, he ſhall not have the co2n, but he who 
ſhould have the Land, hall have the con; fo2 Quicquid plancatur _ 
Ol 
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ſolo credit; and therefoze if a man ſows Land, and let it foꝛ life, and 
the, Leſſee fo? lite dies befoze the coꝛn be ſevered, his Executoꝛ 
ſhall not have them, but he inreverſion ; but if he 'hunſelf ſowed 
the Land and died, it were otherwiſe. Sa it Tenant fo2iifeſowes 
the Land, and grants over his eſtate, the grantee dies be. 
foe the Coꝛn levered; his — not have the coꝛn which 
caſes Gawdy and Popham agreed. Su Mich. 29 & 30 Eliz. there was 
a caſe in this Court,where a man ſowed his Land, and deviſed his 
Lands koꝛ lite, remainder in Fee; Tenant fo2 life dies, the coꝛn not 
ſevered; the queſtion was, whether the Executoꝛ oꝛ he in remain. 
der ſhould have it; and held that he in remainder, which caſe they 
all agreed; then here this reaſon is ſtrong againit the firſt Leſſee 
that he ſhould not have it: but ifhe had entred living the Tenant 
fo2 like, and had continued his poſſefſion until his death, it had 
been otherwiſe; £02 then it ſhall be conftrued,as if he always had 
continued in poſſeſiion, and had ſown it himſelf ; but when he 
did not enter, pon 81 his folly and his laches to pꝛejudice himſeit; 
and the difſeiſo2 no2 his Leſſee fo2 years ſhall not have them; foꝛ 
their eſtate is incertainly determinable by their awn Tort which the 
Law will never regard no2 give any pzviledg thereto ; where: 
foze, cc. But all the Juſtices (abſence Clench) reſolved to the con- 
trary, that the Con — — to Hawkios the firſt Leſſee of the 
Tenant fo2 lite; fo2he having right to it at the time of the death 
of the Tenant fo? life, the Law thall p2eſerve his title and right 
as if he had entred. Fo2 Gawdy ſaid, it he had entred in the life of 
the Tenant fo2 life, it is clear that he ſhould oe had the con; 
Now when he could not enter, the Law ſupplies his entry, as 
19 H.6. 28. Tenant per autre vie ig diſſeiſed; he ſhall not have Treſ- 
paſs fo2 the mean p2ofits.until Re-entry; but if ceſty q. vie dies, (0 
as he cannot re-enter, the Law ſhall give him the Action without 
re-entry. Then Leite koꝛ years having right to have them in the 
life of the Tenant fo2life, it is not reaſon it ſhould be taken from 
him by the incertainty of the death of the Tenant fo? like; where- 
foze hein the remainder hath no right ts have them, wherefozehe 
yn not have his Action againit the Oefendant 4 and it was 
therefo2e held, that the Plaintiffhad no cauſe to recover; and af: 
terwards paſch. 38 Eliz. their opinion being again deltveredopen: 
ly in Court, it was commanded that Judgement ſhould be en⸗ 
tred fo2 the Defendant, if other cauſes were not ſhown to the 
— by * laſt day of the Term, and it was adjudged accoꝛzd⸗ 
p. 5 CO. 85. 


Penryn verſus Corbet, Trin. 37 Eliz. Rot. 504. 


Ap" of Burder, of the death of his Bꝛother; it was tried 
p Niſi prius in London, ànd all the Juſtices of the Kings Bench 
ſat upon it in the Guildhall in London; the Fury found him Not Guilty 
of the Purder, but Guilty of Homicide; and this by advice ot 
the Court they might well do; and they might if they would (it 
thep — 4 him Not Guilty of the Murder) have found him 

20t Outity generally, and not have ſpoken of the Domicide; 
and it is at their Election in this caſe how they will give their 
verdict; and afterwards this matter was moved in Court 
whether this verdi was well found, and ſhould be a conviction 
fo2 the Homictde, And Popham ſaid, that it was ſo ruled bythe 
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advice of all the Juſtices of England in Stowels Caſe, Vide the Cale 
of Wrott and Wiggs, where the Jury found him not Outlty gene- 
rally, and would not find himgutity of the Homicide, although 
the evidence was p2egnant, that he was guilty thereof; pet it 
was good by the advice of all the Juſtices of both Benches. The 
Defendant then pleaded the Queens pardon, and pꝛaped to 
have it allowed; and a pꝛeüdent was ſhown, Paſch. 8 Eliz. Kot. 33. 
|  Wuſpraves Caſe where the Oefendant pleaded the Queens Par⸗ 
don in this very Caſe; and it was allowed; although in 9 Eliz. 
Dyer 261. there was a Quere thereof ; but Popham ſaid it was a 
ſtrong preſident, fo2 it is hard the Queen ſhould pardon that which 
is the tute of the party; and there is no queſtion if tt had been an 
appeal of Homicide, as it well might, the Queen could not have 
pardoned it; whereto Coke the Queens Attozny of Countel with 
the Defendant agreed, fo2 it is meerly the ſute of the party, But 
here rhe ſute of the party is an appeal of Murder; and that 
whereinhe is found guilty,ts not fo2 the party, but fo2 the Queen; 
wherefoze the Court would adviſe theceof until the next Term; 
and afterwards Paſch, 38 Eliz. the Plaintiff being compounded 
with, would have been MNonſuted; and the Court doubted 
whether it might be allowed, being afterageneral verdic, al- 
though it were in another Term. Jt was then p2ayed that a Re- 
rraxit Hight be entred thereof; And therein alſo the Court doubt⸗ 
ed whether it might be, but they would adviſe, 


g Wilkinſons Caſe. 


|) hog by Colour of a TUatt de vi ſica removenda awatded out (15) 
of the Chancery, retournable in this Court, was put out 

of poſſeſsion by the Sheriff, and the poſſeſston by that means 

gotten by his adverſary, and this being ſuggeſted to the Court by 

affidavit, reſtitution was awarded, and to that purpoſe a pꝛeſident 

ſhown, 35 Eliz. rot. 66. between Erkenſall and Palmer fo2 the JÞarſon- 

age of Wiberton in the County of Cambridge tn ſuch Caſe , upon 
lichaſuggeſtion; reſtitution was awarded, 


Walter verſus Dawes, Trin. 37. Eliz. rot. 458. 


dumpfit ug Executoꝛ to Robert Walter his Father,fo2 that where (1 4) 

as the faid Walter the Teſtato2 was Juſtice of Aſsiſe in the 
County of Glamorgan, and two other the adjoyning Counties,and 
that every Juſftce of Alsiſe there had uſed time whereof, cc. to 
appoint an Dfficer called the Clerk of his Fines, who hath the 
ingrolsing of all Fines within the ſald Circuit, and had 5s. 
to the ing2oſsfng of them; the Defendant in conſideration that 
the Teffato2 would appoint him to that Office, aſlumed to pay un- 
to him Twenty marks per annum, quamdiu he ſhould exerciſe it; and 
that the Ceſtatoꝛ appointed him to that office; and that he execu- 
ted it fo2 thiee years; and fo2 nonpayment of this Twenty marks 
per annum, f92 the th2ee years he brought the Action; the Defendant 
pleads that he did not exerciſe that Dffice; and Jſſue being joyned 
thereupon and tried by a Viſne of D. in the County of Worceſter 
where the Action was bzought, and fotind fo2 the Plaintiff, this 
matter was alledged in arreſt of Judgement; becauſe this office 
v intendment is to be —— he Counties in Wales 7 
oo hen 
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the tryal ought to have been in the County of Hereford, bein 

Counts 2 , and not in the County of Worceſter 
and of that opinion was the whole Court; foꝛ although the office, 
might be exerciſed in any place by ingrotstng the Fines in any 

Jace, vet it ſhall not be io intended to be out of the Circuit, un: 
leſs it be exp2efly ſhown; they allo held that this was not any office 
and therefo2e the appointing him to be his Clerk of the!Fines is 
not any conſideration to maintain this Action; wherefoze without 
further argument it was adjudged fo2 the Defendant, abſence 


Gawdy. | 5 
Wytham verſus Waterhouſe. 


Leaſe foꝛ years was granted to the Defendant to the uſe of 
A the G2anto?s ſiſter, whom he afterwards ſhould marry; who 


married her accoꝛdingly and then died; the F-me takes the Blain⸗ 


(16) 


(17) 


tiff to husband, and afterwards ſhe died; and the Defendant 
takes Adminiſtration of the Plaintiffs wives goods; and the 
Plaintiff ſued the Defendant in Chancery to have this Terme, 
and it was there decreed by the advice of all the Juſtices of Enplang;. 
that — 8 the Terme no2 the ule thereof appertained to the 
Plaintiff. | 


Corbet verſus Cook, Mich. 37 & 38. Eliz. rot.6 04. 


Ebt upon an Obligation condittoned, that if he appeared at 
Weltm. ſuch aday to anſwer, cc. that then, cc. (this was a 
Sheriffs Bond) the Oekendant pleaded that bekoze the day of 
the return of the it, the Term was adjourned to Hertford, and 
that there he appeared, and thereupon the Plaintiff demurred; 
it was firſt moved whether thts Plea were good, the Obligation 
being taken (as by intendment it might be) after the Adjourn: 
ment of the Term, whether he ought not to appear at Weſtm: 
92 at Hertford; but it was held that * ſhall always 
relate to the day and place comprſed in the Tait, fo2 that ſhall 
not have regard to the Adjournment ; and yet if the Term be ad- 
ourned he ought to appear in the Queens Bench, oz otherwiſe 
e ſhall fozfeit his Bond; as 9 Ed. 4. ts; and ſo be divers pꝛeſidents. 
Secondly, It was moved that the Plea was not good, becauſe he 
doth not conclude prout patet de recordo. F02 although he appeareth, 
et if his appearance be not entred uponreco2d, he fozteits his 
Obligation, and he ought to conclude ſo; otherwiſe the Plain- 
tiff cannot have an anſwer theretoto ſap Nul tiel Record; and of 
that opinton was all the Court. 


Nector and Sharp;Executors of Thrower yerſus 
Gennet, &c. Trin, 37. Eliz. rot. 178. 


Rohibicion againſt Gennet and others, Wardens of the Com- 
pany of Tallow-Chandlers in London, ſurmiſing that the Defen- 
dants ſued them in Court e Veli koꝛ a Legacy of two hundzen 
pound given unto them by the Teſtatoꝛ of the Plaintiff; and that 
they there pleaded that their Teſtatoꝛ was Keeper of Ludgate, and 
was poſſeſſed of goods to the value of Chee hundꝛed and twenty 
pound, and no moꝛe; and was obliged in an Obligation of One 
thouſand pound to Spencer and Maſſam Sheriffs of London, that he 
ould ſafely keep the pꝛiſoners committed to his charge; aud 
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ſhould ſave the Sheriſts harmlets from all eſcapes, æc. and ſhews 
that one Helms was taken upon a capias utlagat. after Judgment in 
Debt, and eſcaped; and Oebt was bꝛought upon this eicape a- 
ainſt the Sheriffs of London, and Judgment againſt them; and 
o the Obligation foꝛzkeited; io there was Riens inter mayns moꝛe 
then to ſatisfie this Obligation; and becauſe the Eccleſiaſtical 
Court would not allow ot this Plea, a ꝛohibition was ſued ; and 
it was thereupon demurred, Ackinſon to2 the Defendant pꝛayed a 
Conſultation ; fo2 this Plea is not any Plea; and therefoze the 
Court Chꝛiſtian which ts to take notice of our Law, ought not to 
allow it; fo2 the Judgment in Debt was in Anno 20 Eliz and the 
Capias utlagatum, Whereupon he was taken was in Anno 25 Eliz.ſaas the 
Plaintiſt could not take benefit thereof; foꝛ he was not in Executt 
on fo him, as one taken by a capias pro fine, after the year and day is 
not in Execution fo2 the Plaintiff, as 1 H. 7. 19. 36 H. 6. 24. Quod 
fuit conceſſum per curiam, and then the Obligation is not fozfeited, 
tod it is not any eſcape ; and therefoze an Action lieth not agatnſt 
the Sheriffs , and it it be not any fozteiture , it is plain that this 
Legacy ſhall be firſt paid. But the Legatozy by the Civil Law 
ſhould enter into Bond to make reſtitution , ik the Dbligatton 
ſhould afterwards be recovered, ſo there is not any inconventence 
to any; and to that the Council on the other ſide, and the whole 
Court ( beſides Fenner) agreed: that this is no Plea unleſs the 
Obligation be fozfeited ; but Fenner ſaidhe doubted thereof: Coke, 
the difference is when the Obligation is fo2 the payment of a leſſer 
ſum at a day to come, it ſhall be à good Plea againſt the Lega- 
tee bekoꝛe the day, fo2 it is a duty maintenant which is in the Con- 
dition, as 9 Ed. 4. 12. 18. But otherwtle it is where a Statute o2 
Obligation is fo2 the perfozmance of Covenants o2 to do a col- 
lateral thing; there until it be fozfeited, it is not any Plea againſt 
aLegatee , fo2 peradventure it never ſhall be fozfeited, and may 
lie in perpetuum; and by ſuch means no Will ſhould be perfoꝛmed. 
Tanfield, the Obligation ts clearly fozfetted; to2 the Condition is 
that he ſhall not fuffer any Pꝛiſoner committed to his Pꝛiſon to 
eſcape; and to ſave the Sheriffs tndemntfied from all elcapes, #c. 
lo it is in the conjunctive , and then althoughthe Pziſoner was not 
in execution, ſo as no Action of Debt lies fo2 the eſcape; pet being 
taken by the capias utlagat. the ſuffering him to * is a bzeach 
ofthe Bond. Coke, It appears by the Recoꝛd, That the capias uc- 
lagat, was awarded 25 Eliz. and was returnable 35 Eliz. ſo meerly 
void, fo2 every Capias ottght to be returnable the enſuing Term; 
fo2 the miſchtef which otherwtſe might befal the Pꝛiſoner, to be 
kept alwayes in Pꝛiſon, as appears 21 H.7.16. 8 Ed.4.4. Dyer r75. and 
then he was never lawfully his Pꝛiſoner; and might well let him 
at large. Fenner conceived that being taken by P2ocets , he might 
not diſpute whether the Þ2oceſs was lawfully o2 well awarded, 
but he ought by reaſon thereof to detain him; and the ſuffering 
him to go at large is a fozferture of the Bond, but all the other 
Jtſtfces to the contrary; foꝛ although peradventure this arreſting 
by fozce of this P?oceſs is excuſable in Faux Impriſonment by the 
Sheriff, 14 H. 8. 16. and 11 H. 4. 36. yet cleerly it is no lawful Im⸗ 
pziſonment, and as to the benefit oz p2ejudice of a ſtranger, he 
ſhall never be ſaid to be a Pꝛiſoner; and the Goalers ſuffering him 
to go at large is lawful ; and the Obligation is not foꝛfeited there- 
by; wherekoꝛe conſultation was awarded. met 
| (Doo 2) Bowyei 
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Bowyers Caſe, Hill. 27 Eliz. Rot. 750. 


ror upon a Judgment given in an Action of the Cale fo2 wozdg 
ſuppoſed to be ſpoken ar Bridg. North, in the County of Salop. 
The Defendant pleads that he ſpake them as a witneſs upon his 
Path, upon an Jllue tried at Chard. in the County of Somerſet. The 
Naintift replies de ſon torr demeſn, &c. ànd thereupon it was tried 
5 a venire of Bridg · North; and Erro2 thereof aſligned, becaule it 
ought to have been by a veſne of Chard where the juſtification aroſe; 
and it was held cleerly to be a mif:trtal ; aud not aided by the Sta. 
tute of Jeofayles; wherefoze the Judgment was reverted, 


Nevell verſus Sydenham, 


_— maritagii,agatnſt John Sydenham ann Mary his Witfe,Oatgh- 
ter and Heir of Buckland ; and declares that the (atd Buckland 
held of the Queen by Knights ſervice in Capice , and died, Mary his 
Daughter and Heire being within 14 years of Age; and that an 
Dffice was found, and the Queen ſeiled the TUard, and granted 
it to Edward Nevell his Father, who died poſſeſſed ,. and made him 
his Executoꝛ, whereby he was poſſeſſed, and tendꝛed a convenable 
Marriage to the fatd Mary, when ſhe was within age, viz, one Badger, 
and that ſhe refuſed; wheretoze , #c. The Defendant traverieth 
the Tender, and it was thereupon demurred: and after Argu- 
ment by the Serjeants, The Juſtices delivered their opinion 
ſeverally; and Owen and Beamond held that the Plaintiff ſhould re: 
cover, becauſe the Marriage appertatneth to the Lo2d de mero 
jure, without any tender; and that there needed not any tender to 

e alledged; and when it is alledged, it is not material, foꝛ it 
ſhall never be traverſable; and that there needed not any tender, 
they relfed upon the Statute of Mert. that the Marriage belongs 
to the Lo2d de mero jure, whether ſhe will marry her telf oz not; 
fo as the Lo2d hath Election to have the Marriage o2 the value 
of the Marriage; and it fs quaſi a ſervice due to the Lozd by 
reaſonofhis Tenure which is due of it ſelf without any other Ac 
tobe done by the Lo2d, as well as his Reffef o2 other duty; and 
the difference hath alwaies been betwtrt the double value deman⸗ 
ded, and the fingle value; inthe firſt there ought to be a tender 
ok neceſſity , becauſe he is to have the Penalty upon the Heirs 
reftiſal ; but in the other not: Jt would alſo be miſchievous to 
Lows, if they ſhould not have it without tender; fo2 it may be 
the Heir might be —_— 82 beyond Sea at the death of his An⸗ 
ceſtoꝛ, aud alwates atter until his full age, o2 a cloſe Paiſoner 
by the Queens command, ſo as the Lozd by no poſſibility can 
make a tender; wherefoze being a duty due unto him, it is reaſon 
hethould have tt without a tender; and therekoꝛe the Traverſe 
is not good, and the Plaintiff ought to recover. But Walmſly 
and Anderſon very ſtrong to the contrary, that there ought of ne⸗ 
ceſſity to be a tender; and that it fs well Traverſable. Foz al- 
though the Loꝛd is to have the Marriage of the Heir mero jure (as 
the Statute ts) it is true; but there he ought to do an Act to have 
it (viz. to make tender of Marriage) fo2 without tender the 
Heir cannot make a refuſal ; and it is not reaſon , the Heir 
ſhould pay foꝛ the value ot his Marriage, where peraDbenture ve 


* 
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would willingly have accepted thereof, if it had been offered him, 
And here ought two things to be done to have the Marriage. The 
one the Lo2ds tender, the other the Heirs acceptance o2 refuſal ; 
and without the firſt Act done by the Lo2d, nothing accrues unto 
him; and the payment of the value of the Martiage is, and that 
the Land ſhall be retained until he paces the value of the Marri⸗ 
age, is a penalty inflicted upon him, as in Caſe of the double va⸗ 
Jue; and therefo2e it is a good reaſon that there ſhould bea ten- 
der in the one, as in the other Cale; and the Kegiſter and Nat. 
Brev. and the book of Entries are all in point, that tender ought to 
be alledged; and theretoꝛe there is not any reaſon to ſay it ſhould 
be vainly and idly alledged; and the Statute of Merton, cap. 7. which 
is ſo fi heires pro Domino ſuo nolueret ſe maritare , hath been alwayes ex⸗ 
pounded, that if upon requeſt he will not marry , cc. So alwaies 
there ought to be the Lo2ds requeſt, and fo2 the miſchiefs they 
are rather to be ſuffered then that the Law ſhould be changed; and 
there would on the other ſide be as great miſchief to the Heir; foꝛ 
ik he ſhould pay foꝛ her Marriage without tender, ſhe might per- 
adventure be one of ſuch defozmity that none will marry with yer; 
and then what reaſon is there that he ſhould pay foꝛ her marriage: 
And Walmſley fatd , in Caſe of a Female it 1s moꝛe clear; fo2 the 
woꝛds of the Statute of Weſtm. :.cap.22. which gives the Loꝛd two 
years, after ſhe hath accompliſhed her age of 14 years to tender 
her Marriage, the Statute there is expꝛelly, that the Lo2d ſhall 
tender her Marriage within the time; then againſt an expꝛels Sta- 
tite; it is not reaſon he ſhould have it without tender; wherefoze, 
|, Et Adjournatur. See the Books cited. Dy. 255. 306. 2H. 7. g. 
21 Ed. 4,43. Temps H. 8. forfeiture de marriage 7. 40 Ed, 3. 6. 31 Aſſ. 26. 
35 H. 6; gard. 71. 24 H. 3. gard. 149. 18 Ed. 3. 18. 35 H. 6. 53. 
| Wells verſus Partridg. | 

—— firmæ, of Lands in uxbridge. The parties were at Iſſue; (20) 
upon the evidence it appeared, that the Plainttff was Leſſee 
f02 thee years of a Copyholder; and the Cuſtom of the Man⸗ 
102 was pꝛoved to be ſuch, that a Copyholder there might let the 
landfo2 3 years,Anderſon concefved that the Lefſeeofa Copyholder 
cannot maintain an Ejectione firmæ in any other manner; but if he 
might; it is clear he ought to ſhew the Eſtate of his Leſſoꝛ at the 
firſt; and the Licence of his Leſſoꝛ, and the eſpectal cuſtome to 
warrant that Leaſe, fo2 otherwile being a general Count, it ſhall 
be intended ofa Leaſe at the Common Law, which a Copyholder 
cannot make ; as if the Heir in Burrough Engliſh bzings a Mort 
daunceſter, He dught to ſhew the Cuſtome in his Count, and de⸗ 
clare accoꝛding thereto; and he held the Action ta be well matn- 
tainable ; but he ought to ſhew the Cuſtome; otherwiſe it is not 
good. But becauſe there was other clear matter fax the Deken⸗ 
dant, it was paſſed over, and the verdict found fo2 the Oekendant. 
5 Knight verſus Ruſhworth. 
A The Caſe was that one Mary Ruſtworth Had entred in⸗ (21) 

to a Bond of Two hundꝛed pound to the Plaintiff ; and 
Mary Ruſhworch gave all her goods to the Defendant to pay her 
Debts. The Oekendant p2etending that this Bond was read 
to the ſaid Mary Ruſhworth as an Obligation of One hundꝛed pound 
only, and ſo vold, aſſumed to the Plaintiff ,” that if he and two 


witneſſes would Deponere befo2e the Bajo? of Lincoln, that the Db- 
| ligation 
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Seal, yet it remains the Deed of the ot 


[ination was read to M. R. as an Obligation of Two hundzey 
— „that he would pay it, Ciherenpon the Plaintiff with two 
others, came befoze the Yayo? ot Lincoln; and ther depoted upon 
a Book accoꝛdingiy; and hereupon bought this Action : where: 
to ft was demurred. Yelvercon foꝭ the Detendant moved, that this 
Action lies not, fo2 there is not any conſideration velides this Dath 
which is unlawkfull , and therefoze void. Hearn, It is not materi- 
al whether the conſideration be fo2 the Plaintiſts benefit , fo2 if it 
be any charge 92 trouble to the Oetendant it lifficeth, as in Alba- 
nies Cale; and he conceived the Path to be lawful enough, he be- 
ing betoꝛe the Mapoꝛ, not only by his Authozity , but vefoe him 
alto as a witneis. And 2 H.. and N. B. Rare, That if n Feme ſwears 
that ſhe will not ſue a Cui in vita, the Dath is not tinlawfui, and ſhe 
might be ſued pro læſione fidei in this Cale in the ſpiritual Court; 
but becauſe the matter is meer Tempozal, the Tempozal Court 
will grant a Pꝛohibition, which allows that the Dath is law: 
ful. Anderſon, the Travaile of coming befoze the Mayoꝛ is a very 
good conſideration ; and truly the Math is not illegal, being 
taken befoze him; and the lmallnels of a conſideration is not ma- 
terial, if there be any; and the Caſe cited of 2 H. 4. pꝛoves, that 
the Dath is not illegal; fo2 the Spiritual Court ought not to 
meddle therewith being Tempozal, Butif a woman fwears to 
marry ſuch a one; and ſhe be iued in Court Chaiſttan, pro læſione 
fidei, the (uit is lawful , and no P2ohibitton lies in that Caſe ; 
and if one takes an Dath befoze Arbitratoꝛs in the Countrey vo: 
luntarily, which have no Authouty to take an Path; it hath been 
puniſhed in the Star-chamber, being falſe, fo2 its falſity. walmſley 
accoꝛd. Fo? Daths are in two manners, viz. by compulſion, as be- 
foꝛe Judges who have Authozity to take an Path, 62 voluntarily 
by conſent of the party, which ts alſo lawful, as 10 Ed. 4. 11. The 
Condition of an Obligation was to p2ove ſuch a thing before J. s. 
it is not to be doubted but that there it may well be by Dath be: 
foze J. s. and the Path being taken voluntarily and without com- 
pulſion is lawful enough ; and whereas it was objected that the 
woꝛd being Deponere betoze the Mayo? , is a woꝛd incertain. Fo? 
Deponere is to lay down, it is certain enough; foꝛ to depoſe oꝛ lay 
Down f02 truth, are Synonima's & tant amount. Beamond ànd Owen 
doubted herein at firſt, but afterwards they agreed with their 
Compantons , that the conſideration was ſufficient and lawkul; 
wherefoze it was adjudged fo? the Plaintiff. 


Matthewſon verſus Lydiate, Quod Vid. Ant. Trin. 37. Pl. 10. 


3 Caſe was now revived again upon a new Acton bꝛought; 
and the matter pleaded in Bar as befoze ; and a Demurrer 
thereupon, Glanvill, moved that it was a ſeveral Deed, fo2 every 
one Covenanted by Himſelf that the one ſhould pay, cc. and 
that the other ſhould pay, #c. and therefo2e it is as ſeveral 
Deeds in one ptece of Parchment : and in that regard although 
the Deed of the one be diſcharged oy the bzeaking off the 

her. Warberton, Although 
the firſt woꝛds have a Covenant ſeparatim, yet in the end is this 
Clauſe, Et ad performandum omnes conventiones prædict. every of them 
ſeparatim bound himſelf in a double freight, wherein every of them 
bound himſelf that the Covenants of his companions 2 


Fo 
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own ſhould be perfozmed, which is joynt in it ſelf, Walmſley and 
Beamond. The Covenant is, that every one binds himſelf,ad perfor- 
mationem omnium conventionum mercatoruin prædictor. the which extends 
to every of them, Reddendo ſingula ſingulis, viz, tg perfoꝛm his own 
'Covenants. Anderſon, J doubt much thereot, fo2 in the pꝛemiſes 
it is a joynt Deed, to2 as a joynt Demile by joynt Leſloꝛs to 
joynt Lellees , and the Covenants are in wo2ds leveral;ſo as if 

e one had releaſed the Covenants to the one of the Leſſees, that 
hab not diſcharged the others, fo2 their Covenants are ſeveral; 
But if a diſcharge of the Deed of the one be a diſcharge to2 all, 
Jdoubt much; wyerefoze the Court moved the parties to com⸗ 
pound. Vid: Poſtea Hill, 39 Plac. 28. 


Further verſus Further, and others. 


\Ebt upon an Obligation againſt f. and thꝛee others Admini- (23) 
ſtratoꝛs of J. S. who pleaded that one J. D. had bꝛought Debt in 
the Queens Bench upon an Obligation of One hundzed gound 
againft one or the adminiſtratoꝛs, and recovered by a Nihil dicic, and 
that they Had Riens in ſes Maynes to fatisfie over and above the ſaid 
ebt ; and it was thereupon demurred, Glanvill moved that this 
was not any Plea, fo2 in regard the Defendant in the firit Action 
might have abated the Blilt by ſaying that he had Coadminiſtra- 
tozsnot named, this recovery ſhali not bind any ſtranger, this re: 
covery is alſo covenous being by default; and in p2oof thereof vide 
gEd. 4. 12. Anderſon and Beamond held that it was a good Plea 
prima facie, f02 a ſfranger cannot falſitie a recovery by reaſon of 
Joyntenancy 92 J2ontenancy, 92 by ſuch dilatozies, but only fo! 
matter of (uvſtance ; and ik the recovery de fo2 a true Debt, it is 
not reaſon but that the Avminiſtrato2 might ſuffer it to paſs by de- 
fault; and it is reaſon it ſhouldbe allowed to all the others; and 
if there be any Corine, it is to be averred by the Plaintiff, foꝛ prima 
face, it ſhall not be ſo intended, but that it is true, and if there 
be any covinetn it, he may falſifie it fo2 that cauſe; and a Recovery 
againft one Adminiſtratoꝛ ſhall bind him and all his Companions; 
andtherefo2e it is reaſon it ſhould bind all Eſtrangers, and of that 
opinion Owen and Walmſley laid they were; bnt they would be ad- 


viſed; ec. 


Stapletons Caſe. 


New moved the Court that one Stapleton of Yorkſhire being Te⸗ (24) 
nant in Tall, covenanted to ſtand ſeiſed in conſideration of 
the Parriage of his eldeſt (on; to the uſe ofhimſelf fo? life; and 
_ ifter to the uſe ok his eideſt ſon fo2 his lite; and after to the uſe of 
the firſtſon of his eldeſt ſon, which ſhould be in Tail; and that 
afterwards the eldeſt ſon had Illue one Gilbert Stapleron his eldeſt 
(on. The Sꝛandkather afterwardupon great cauſe would ſell part 
ofthe Land, and aſſure moze tn recompence to the ſon, and the 
Purchaſoꝛs would not take anp aſſurance unleſs the Jnfant who 
was but four years of age) would ſuffer a recovery; and yet it 
was conceived that the Covenant did not alter any eſtate; and 
ſoit was adjudged in this Court in the Cale of Blychman verſas 
Blythman. Quod Walmſley, Beamond & Owen conceſſerunt; but — to ſa⸗ 
tisfie the purchaloꝛ he pꝛayed, that a Gardian might be a —_— ta 
at 
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that Inkant, that a recovery might be ſtiffered againſt him ag 
Uouchee, whereto the Court agreed, and theretoze admitted two 
gentlemen there pꝛelent (the Inkant being bꝛought into Court) 
ta be Gardians foꝛ him; and then a Recovery was had of that 
Land at the Bar wherein the Inkant was voucyed ; and he bp his 
Gaͤrdian appeared and vouched the common vouchee. 


Byron verſus Byron. 


Ebt as Adminiſtrato2 of Byron upon an Obligatfon; the Caſe 
was, that the Jnteltate died in Lanaſhire,but the Obligation 
was at London at the time of his death; and the Bithsp of Cheſter 
in whoſe Diocels the Inteſtate died, committed adminiſtration to 
J. S. who releaſed to the Defendant; and the Archbiſhop of Canter- 
bury committed the Adminiſtration tothe Plaintiff; and this re, 
leaſe was pleaded in Bar, and it was thereupon demurred. Werber⸗ 
ton, every Debt follows the perſon of the Debtee, and 
Cheſter 1s within the Pꝛovince of Vork, where the Arch B. of Canter. 
bury hath nothing to Do. Anderſon,TUhere one dies who hath goods 
in divers Diocefles in both P2ovinces, there Canterbury ſhail have 
the pꝛerogative; otherwiſe there would be two Adminiſtrattong 
committed; which is res in audita. The Debt is where the Bondts; 
being upon a ſpecialty; but Debt upon a Contract follows the 
perſon of the Debto2; and this difference hath been oftentimes 
agreed, Vid. Dy. 305. And if the Archbiſhop of Canterbury hath not 
— —— in Vork, but that ſeveral Adminiſtrations ought 
to be committed; yet at leaſtwiſe Adminiſtration fo2 this Bond 
ought to be committed by the Archbiſhop of Canterbury, wherefoze 
this releaſe is not any Bar. ; 


Frampton verſus Stiles. 


\Ebr upon an Obligation conditioned fo2 the perfozmance of 
certain Covenants, in quadam indenturg hic in curia proſata; and in 
truth the Deed was not indented, but it was wꝛitten Hæt Indentura 
fact. per curiam, And it is not any Jndenture, although there be two 
arts thereof, wherefoze becauſe the Oetendant did not ſhew an 
wenture by him pleaded, it was adjudged fo the Plaintiff, 5 Co. 
20 D. 


Anonymus. 


Ebt per vers As Exccutoꝛ he pleaded Nunques 
Executor, &c. and an eſpecial verdic found, that Adminiſtra- 
tion of the goods of the Teſtatoꝛ was committed to the Wife of 
the Defendant who is dead, and that he kept bonam partem bonorum 
in his hands, and ſold them. Williams moved that this verdict was 
vold fo2 the Jncertainty; fo2 bonam partem ig altogether incertain 
but it was held to be well enough; fo? if he detain any part, it 
che Plantik . de fon tort, &c. Iherefoꝛe it was adjudged fo: 
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| Hyde verſus the Dean and Chapter of Windſor 
Paſchæ 37 Eliz. Rot. 162. 


or upon a Judgment in the Common Bench, 
8 l in 1;CUrit of Covenant, The Cale was ſuch: 
The Dean and Chapter 30 H. 8. let an Þouſe to 
A. fo years by Indenture, and A.Covenanted to 
Repair the Houſe at all times neceſſary, during 
the term: A. grants his Eſtate to Hyde, and 
dies. And againſt Hyde fo2 not repairing, Cove- 

| nant was b20Ught, who pleaded, Quod non per- 
miſt domum prædictam eſſe diſcoopertam, & ruinoſam, at any time necella- 
ry, &c, And hereupon Iſſue was jayned, and found fo2 the Plain⸗ 


tits, and adjudged fo2 him, and Erro2 thereof bought. The firſt- 


Err92 aſſigned was ; That this Action lies not againſt the Aſſig- 
nee, in regard he did not Covenant fo himſelfandhis Aflignees, 
andtherefo2e it determines by his death, which Gawdy and Fenner 
agreed, That this Covenant ſhall not bind longer, then during 
the Life of the Leſſee himſelf, as Dy. 114. A Lelio2 covenants to 
Fay all Quit Rents during the Term, the Leffo2 dies: No Act- 
on lies fo2 any Quit Rents after his death. But Gawdy ſaid, Jt 
did not appear here, but that the Leſſee is yet alive: Fo2 he doth 
not aver that he is dead, and otherwiſe it ſhall not be intended, 
oat he is dead. But Fenner e contra theręin, Becaule it 10 to en⸗ 
able the Plaintiff to the wan ought 71 -efgze to aver it. Bit 
they all held, That Covenant lay in this Caſe againſt the Aſſtg 
nee by the Statute of 32 H. 8. Fo2 it is a Covenant, which runs 
my the Land, but otherwiſe it were, E it were Fus Da new 

as : ina 

e al 


& 


houle, J ſecond Erro2 aſſigned was, exe was not any 
Iſſue joyned. Foꝛ it is non permiſit domum efle diſcoopertam ad aliquod 
tempus neceſſarium : Quaſi diceret, That it would be 1 ne⸗ 
cellary to ſuffer the houſe to decay. But the Court held it to 
onely an Idue mis joyned, and ſo aided by the S ure; Where: 
f02e it was adjourned. Vide poſtea Paſchæ 39. Pl. 3. 5 CO. 24. 


Banks verſus Whetſton, Hill. 37 Eliz. rot. 614. 


Edinuegf money, (not in Bag: oꝛ Cheſt) and it mas thereupo! 
D demurred,whether the Acivn lay; A nd, ithout argumeſe, 
adjudged to2 the Defendant, Agen ne Anion ay not: 

+ n J 
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ought always to be of things certain, and which may be known 
to be delivered: and moneys be incertatn,and one piece cannot be 
known from another. And therefoze, in an appeal of Robbery fg) 
money, It the Defendant gages battaile, it is no Plea, That he was 
NY the Payner: fo2 the Mayner cannot be of a thing not 


Humphrys Caſe. 

Ohn Humphrys was endicted upon the Statute of 8H. 6. of Fozce: 
ably entring into a Cloſe, called Serjeant Herns T{ole in D. in the 
County of Lincoln; Shurley took exceptions thereto, That it was 
incertain : So as there cannot be any Reſtitution, But he ought 
to have (aid, That the Cloſe contained 2oacres of Land moze gz 
leſs, as in truth it was, Sed non allocatur. F oꝛ Popham ſatD, Jt had 
been adjtidged, That an Ejectione frmæ lay of a Cloſe well enough, 

and therefore a fortiori upon an Endiament. = 


Norton verſus Riſhden. 


Trin. 37 Eliz. rot. 483. 


Dur. upon an Obligation contained, That if he appeared be: 

koꝛe the Plaintiſt at D. ſuch a day, that then, cc. (which:was 
at the Commiſſartes Court in Oxford) The Defendant. ſaith, 
That he appearedbefo2e the Plaintiff at S befoze the day, which 
he accepted of, and allowed to2 his ſaid appearance to be at D, &c. 
And it was thereupon demurred, and without Argument adjudg; 
ed fo2 the Plaintiff : Becauſe the Condition was to do a colla- 
teral thing, and the Acceptance of another thing cannot diſpenſe 
therewtth, no2 is a diſcharge ofthe Dbltgation,Dy.:. 


23 


*. 
2 


Framſon verſus Delamere. 
Trin. 37 Eliz. rot. 10765. 


A and declares; Whereas one Adderly levied a plaint 
bekoꝛe the Sheriffs in the Counter, London, againſt ane Malyns, 
which Malyns was thereupon Arreſted and Impzſoned, until the 
Plaintiff, at the Oefendants requeſt, became Bayl fo2 the ſaid 
Malyns; That the Ocfendant affumed to the Plaintiff to ſave him 
harmleſs from that Bayl: And alledgeth further, That the ſaid 
M. was condemned at the Suit of Adderly, and that upon a Capias 
awarded againſt him, it was returned, Non eſt inventus. TUhere- 
upon the Plaintiff was taken in Execution upon this Judgment 
Quouſque he paid the ſafd condemnation, The Defendant plead- 
ed Non aſſumpſit, and it was found, That the ſaid Adderly levied a 
Plain againſt the ſaid . who was arreſted thereupon, and the 


laintiff,at the Defendants requeſt, became Bayl fo2 him at the 
uit of Adderley : And that afterwards the ſaid Adderley declared 
againſt the ſatd M. by the name of W. Adderbye, and thereupon reco- 
det and the Plaintiff upon it taken in Execution by reaſon of 


that Bayl. And that the ſald Adderley had not been known — 
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any other name then Adderley. And ik upon the matter the Plain. 
tiff be onerabilis in lege ut manucaptor M. upon that Judgment, they 
found f92 the Piaintiſf, and Alleſs ko: Oammages 801. Et ſi non, 
xc. they kound fo2 the Plaintiff, and Aſſeſs fo: Damages rd. 
And hereupon, after Argument, the opinion of the Court was, 
Chat he was not onerabilis in lege, &c. So he had but a penny Oa- 
mage. Fo2 the Bayl was at the Sutt of Adderley, and from him 
the Defendant was to ſave him harmleſs : But this condem- 
nation was at the Suit of Adderbye, who is another Perſon, and 
cannot be intended all one; and he was not Bayl to that Suit, 
and therekoꝛe not onerabilis in lege thereto. But this appears to be 
but the Default of the Clerk, which peradventure might be az 
mended, ik the Kecoꝛd were befoze us: Becauſe, it is but the va- 
riance of one Letter of the Bayl from the ÞPlatnt, which is in na⸗ 
ture of an Oꝛiginal. But yet it cannot be now amended byus,be- 
cauſe we have not the Reco2d here; Noꝛ are we Judges of the 
ſaid Recoꝛd, & therefo2e he never was in lawful Execution there⸗ 
upon. Bur yet in regard the Serjeant took him in Execution by 
poceſs of Law, that peradventure ſhall dilcharge him of the falſe 
Jmpziſonment t: And the Plaintiff fo2 the money, which he hath 

aid to Adderley thereupon, in diſcharge of that Erecution, ſhall 
have an Accompr againſt Adderley to have it again. Tlherefoze, 
dc. But the Court gave not any Judgment to2 the Plaintiff, al- 
though tt is clear: Becauſe the Defendant had pleaded Non af. 
fumplit, and it is found Quod aſſumpſit: although that there is not a: 
ny bꝛeach of P2omiſe, no2 any Damage to the Plaintiff ; the 
Plaintift upon this Aerdict ſhall recover the rd. Damage found 
bythe Jury. But let him adviſe him firſf, how he take any Judg⸗ 
ment thereupon, | 


Denyſon yerſus Burgh. | ' 

. . — upon the Caſe fo2 theſe words, I have a matter againſt D 
the Plaintiff, who hath ſtoln by the high-way fide. After Not Guilty 
pleaded, and tound fo2 the Plaintiff, it was moved in Arreſt of 
Judgement, That the Action lay not fo2 theſe woꝛds: Foꝛ it 


hau not be intended by them, that he committed any Robbery, oz 


Felony, for he might ſteal Sticks oꝛ Stones, Sc. And ot that opl⸗ 


nan the Court : TAherefoze it was adjudged fo2 the De: 
| 


Conesbie verſus Rusky. 


* was held by popham und Fenner upon Evidence, That where 
the Baron was ſetſed of a Yanno2 in right of his Feme, and 
Let a Copy-hold,parcel thereof,fo2 years by Jndenture,and died: 
That it ſhall not deſtroy the Cuſfome as to the Feme, but that, af- 
ter the death of her Baron, ſhe might Demiſe it by Copy as be- 
See e e e 
hold, parcell of the Mannoz,fo2 Pears, and dies, It not 
deſtroy the Cuſtome as to him in Reverſion. . 
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Langton verſus Gardiner. 


Ction u ponthe Caſe, againſt the Sheriff ot the County of $ur- 
A ry. Whereas the Platntiff ſued a Latitat agatnit D. intend- 
ing to Declare againſt him in Debt upon an Obligation, and 
thereupon the Detendant Arreſted Him, and at the day returnen 
Cepi corpus, & paratum habuit, &c. and fo2 that he appeared not at the 
Day,he bzought this Action:and it was thereupon Demurred,and 
the Defendant ſhewed to the Court, That he had taken Bond of 
the party fo2 his appearance, and was compellable by the Sta: 
tute of 23 H. 6. to let him ro Bayl, and therefoze it was not rea: 
fonhe ſhould be now chargeable. Bur the Court ſatd, It might 
peradventure have been a good lea, if tt had been pleaded, but, 
it not being done, the Court cannot intend it, no2 take contſance 
thereof: KWherefoze it is reaſon, that fo? this falſity he ſhould be 
charged at the Suit ofthe party: TUherecoze it was adjudged tfo2 
the Jlatntiff, 


Neve verſus Lyne. 
Mich. 36 & 37 Eliz. Ret.263. 


Rror upon a Judgment in an A ſſumpſit in the Common Bench. 
The Erroꝛ aſſigned was, That there was not a ſufficient con- 
ſideration to maintain the Aſſumpſit -* Fo2 the Plaintiff declares, 
Whereas there were divers controverſies betwirt the Plaintift, 
and J. Ss. The Dekendant, in conſideration that the Plaintiff would 
ſubmit himſelf to the Arbitration ot J. D. fo2 thoie matters, Al⸗ 
ſumed, c. And alledgeth, that he ſubmitted himſelf, and that the 
Defendant had not perfozned his pꝛomiſe, &c. Atkinſon moved, 
That this is not any conſideration, foꝛ it is not of any value: Foz, 
although he ſubmit himſelf, he may revoke it the next day, oꝛ p2e- 
ſently: But if it had been in conſideration that he would ſubmit, 
and ſtand to the award of J. D. it had been otherwiſe. But all the 
Court e contra: Foꝛ it ſhall be intended a Submiſſion with an a⸗ 
biding to the Award, foꝛ ſo was the intent ofthe Parties: And, it 
he had revoked it, the Defendant ought to have pleaded it, other⸗ 
- e it ſhall not be intended. TUherefoze the Judgement was at- 


rmed 
Oland verſus Burdwick. 
Hill. 37 Eliz. rot. 924. 


eſpaſs. Upon a ſpectalUerdia; The Caſe was: A feme Copy- 
holder, durante Viduitate, after the Cuſtome, Sowes the Land, 
and befoze Severance of the Co2n, takes Baron: Who ſhould 
have the Coꝛn was the Queſtion betwirt the Baron and the Loꝛd 
ofthe Mannoz. And, after Argument, it was adjudged fo? the 
Loꝛd (the Defendant) that he ſhould have the Com, by the Dp F 
nion of Popham and Clench, Contradicente Fenner, & abſente Gawdy : F 02 
Clench ſaid, There was a difference, when the Eſtate of him who 
Dowes the Land ts determined by his own Act by a caſualty, and 
hen by the Ad of the Law, oz by another man: And there- 
Ne in this Caſe, Ik the Feme had Let the Land, _ 
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the Leſſee had ſown it, and atterwards the Feme had taken Baron, 

et the Leſlee ſhould have the coꝛn. But, if the determination be 
by the Act of him, who iowes the land, it is otherwiſe. As if a Leaſe 
be made upon condition, That he ſhall not commit waſte ; The 
Lellee ſowes the land, and atterwards commits waſte, The Lefice 
ſhall loſe the con; which Caſes Popham agreeed, And he further 
laid, Ik Tenant-at-will ſows the land, and atterwards deter- 
mines his eſtate by his own act, by dilagreeing to the Leaſe, oz 
otherwiſe, the Leſto2 thail have the com. But it is not io, when his 
e ate is determined by the Ac ot the Leſſoz. And if Tenant fo 
lie (owes the Land and ſurtenders, oꝛ makes a Feoffment, and the 
Leſſo2 enters he ſhall have the cozn: whereto Fenner agreed, So it 
is here, when the eſtate of her, who ſowed the Land, is determined 
by her own Act, fo2 Volenti non fit injuria. Fenner e contra; The diffe- 


rence will be, when the Eſtate is determined befoze the ſeberance 


by incertainty, by the foꝛteiture of the Leflee ; oꝛ, foꝛ a condition 
bzoken. So as the Leſio2 enters fo2 a Torr done, oz by Title Para- 
mount, the Leſſoꝛ ſhall have the cozn: And when by limitation of 
the eitate, as here: And therefoze ifa Leaſe be made to Baron ann 
feme during the coverture, and the Baron ſows the Land, and after: 
wards he (ues a divoꝛce, yet he ſhall have the coꝛn; which Popham 
and Clench agreed: Foz that is not meerly by the Act of the party, 
but by the Judgement of Law, Fenner; It a Leaſe be made fo2 ſeven 
years iipon a condition on the part of the Leſſee, at the end of the 
leben years to be perkoꝛmed, to have it fo2 lite; the Leſſee the laſt 
year ſowes the Land, and perfo2mes not the condition, vet he ſhall 
have the Emblements. 1But Popham and Fenner denied it. And Judge. 
ment was given koꝛ the Oekendant. vid. 37 H. 6.3 5. 40 Ed 3.5. 33 Ed. 3 
Treſpaſ. 254. 5 Co. 116. 


Warner and Collins Caſe. 


We were indicted upon the Statute of 8 H. 6. and, becauſe it 
was not alledged to be manu forti, although it were vi & ar- 
ms, the Endictment was ruled to be inſufficient, and the Parties 
werediſcharged, 


Jermey verſus Lowgar. 


AV upon the Caſe, and declares, Whereas he was ſeiſed of 
21 land in right of his wife fo the life of the Feme of a leaſe by 
LS. and they let it to the Defendant fo2 years, the Defendant 
had burnt the houſe : and thereupon the Action was bꝛought. The 
Defendant pleads to Jſſue , and found again& him, and it was 
nom moved in arreſt ot Judgment. Firſt, That this Action lies 
not, in regard it was the Platntiffs e make a leaſe, and not 
P20vide by covenant, .02 otherwiſe ; That the Leſſee ould not 
commit waſte : Thich is the reaſon, That the Leſſo2 had not any 
Ationat the Common Law to puniſh waſte, But Fennerand Clench 
(Popham and Gawdy abſentibus) held the contrary, by reaſon of the 
charge, wherewith he is chargeable over. Secondly, It was mo- 
ved. That, if an Action Did lie, Yet this was not maintainabſe 
by the Baron onely, without his Feme: fog the Tore, which is done, ig 
done to the eſtate, which he had in right or his Feme. And the ts to 

ave 


— 


(1) 


(12) 


0 — —— — 
— — > ———_— —_ « — 
— ibs nents ner AS > I A — — * * ä — 999 onp — > — p — - -— 
— — = - — * 5 * 2 


— — 
=>. 


—:.. ——. 22. IZ==nY B — — = — —— 
E — 
1 ———ßr5——r w 


— —— 


— nt I DG SY Pr I ma 


— PPP ———— 
— — 


CO — — —— 


Termino Paſchæ, Triceſsimo octavo 


(13) 


(14) 


have the loſs, (viz ofthe land) as allo to anſwer the Damages, if 


ſhe ſurvives her husband: and it may be the Baron ſhall never 


be at any loſs, fo; it may happen, that the Action will not be 


* hmzought again him in the life of the Teme, and then he tis not 


able, and it can never be bꝛought againſt him alone: where: 
977 1 [s reaſon,that the Feme ſhould be joyneD in this Action. But 
the Court doubted thereof, Er adjournatur. A 


Burrough verſus Taylor. 
Trin. 37. rot. 


L JeRione firmæ. Upon a ſpecial Aerdid, Che Caſe was: That the 
E Queen let lands in Brewern to the Ocfendant fo2 years, ren- 
dering Rent ad Receptum Scaccaril apud Weſtmon. feu ad manus Reee- 
ptorum, vel Ballivorum Noſtrorum permiſſorum pro tempore exiſtenti- 
um, annuatim ſolvend. TUith a Pꝛoviſo, That the Leaſe ſhould be 
void upon Mon payment. The Queen grants the Reverſionto 
Dodington, who demanded the Kent at rhe day at the Receipt of 
the Exchequer at Weſtmin. and the Tenant tend?2ed it upon the 
land. And fo2 J2on-payment of the Kent entred, and let it to 
the Plaintiff: And it was moved, Chat Judgment upon the mat⸗ 
ter ſhould be fo2 the Plaintiff, Foꝛ a ſpectal place of payment be- 
ing appointed, the Demand, and Tender ought to be there, and not 
elſewhere,as in z; H.8.and Kidwelleis Cũſe. Chen here, The Receipt 
of the Exchequer apud Weſtmon. ts the Local denomination of the 
place, where the payment (ould be, & not foꝛ the Queens Reccipt 
thereof onely: But all the Juſtices (abſente Gawdy) Held the con: 
trary, That the Tender need not to ve at the Kecepr of the Er: 
chequer. Fo2 popham ſatd, That when the Queen makes a Leaſe, 
reſerving Kent at the Receipt of the Erchequer, o2 by her Re- 
cei ver, æc. Jt is no moze then the Law appoints; Foz, without 
thoſe wo2ds, the Law is, That the Farmer ought to pap it there, 
oꝛ to the Receiver fo2 the County, and ſo it hath been Ruled befoze 
theſe times, and it is clear if theſe woꝛds (At the Receipt of the 
Exchequer, tc.) had not been in the Leaſe, the Patentee ofthe 
Reveriton ſhould not take advantage of the Condition without a 
demand upon the Land, and therefozenot here. And the ltmitatt- 
on ok the payment at the Receipt of the Erchequer at Weſtmin. 
Doth not alter the Taſe. Foꝛ the Lefſee is bound to pay it at the 
Becept ok the Exchequer, in whatfoever place it is: As where it 
is adjottrned to Sion, 02 any other place, the Farmers ought to 
pay their Rents there, and not at Weſtmin. The nominatfon then 
of Weſtmin. in the Leaſe is not material; But it is becauſe the Re- 
ceipt is moſt uſually at that place. And of that Opinion mere the 
other Juſtices in omnibus, and therefoze Rule was given. Jfother 
matters were not ſhown, That Judgement ſhould be entred fo2 
the Defendant, 4 Co. 72 b. 


Heigham v erſus Beſt. 
Trin 36 Eliz. rot. 972. 


1 upon Demurrer. The Caſe was; A Uicarage was en. 
dowed to have the Tythes of the third part ofthe Manno: of 
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D. and whether the Aicar thereby ſhould have the Tythes at the 
third part of rhe Demealns, and orthe Free-holders alio, was the 
Jueſtion, And, aiter Argument at the Bar, it was reiolved by 
popham ànd Fenner (fo2 the other Juſtices were not in Court) Chat 
the Ciicacſhouldhave Tythes as well of the Freehoiders, as of 
the Demeaſns. Foꝛ Fenner ſatd, That an Endowment is to be 
conſtrued accoꝛding to the intent of the parties, which (without 
doubt) was, That the Qtcar ſhould have Tythes thꝛoughaut the 
Mannoꝛ. And therekoꝛe, it the Queen grants unto me Contfance 
of ail Pleas within the 2Zanno? of D. TJ ſhall have Conuſance of 
Jeas between the Freeholders of the Dannoz. - Popham; If the 
Queen grants me Free-TUarren within my Yanno? of D. J thail 
have it within my own Demealng onely. Fo2tf otberwile, the 
Queen ſhould tmpoſe a charge upon another perlon, which the 
Law will not ſuffer: So it is, it the Lozd grants a Rent-charge 
out of his Mannoꝛ. But if the Queen grants unto me Fclons goods, 
02 Ways and strays, within my Yannoz, I ſhall have it in the Lands 
of the Freeholders. Foꝛ it is a liberty due to the Queen, which ſhe 
may grant, and is not any charge to the Subjec: foꝛ ſhe hath it 
in every mans Land, and therefoze may grant it to any other. So 
this compoſition doth not create a new charge, but is a difpoſing 
of the ancient, which was due by the Tenants ; koꝛ it runs though 
all the limits of the Mannoꝛ, as well to the Freeholder?, as to 
the Demeaſns. But if the Loꝛd had made ſuch a grant befo2e the 
Council of Laceran, Jt would not have charged his Freeholders, 
but his own Demealns onely. And it was adjudged acco2dingly 


fo2 the Aicar. 


D 


Butler verſus Wallis. 
Trin. 37 Eliz. rot. 206. 


Reſpaſs the Defendant pleads, That the place where, tc, 

is the Freehold of J. S. and that he entered by his command, 

The Plaintiff replies, That, as to one Acre, it is the Freehold of 
J which he let unto him at will. Abſque hoc, That he entered 
by command ok J. S. As to the reſidue; that it is the Freehold of 
JS. who was bound uuto the Plaintiff in aStatute, and that the 
land was extended. And afterwards, viz. 28 October,z6Eliz. a TUrit 
of Liberate was awarded; and that the Sheriff by fo2ce of that 
Writ afterwards, viz, 27 ORob. 36 Eliz. delivered unto him that 
land in execution, by vertue whereofhe entered, and was poſſeſſed 
until, cc. And thereupon the Oefendant demurred. And fo2 the 
liſt part of the Replication, it was held clearly to be good, and 
that by this ſpecial pleading, the command ts traverſable. And as 
to the ſecond part it was moved, that the Replication was not 
good: Fg2 it doth not appear that the poſſeſſion was delivered by 
the Sheriff, by vertue of the Liberate. Fo2 the Liberate bears date 
28 Octob. and he pleads delivery of the poſlefſion upon the 27 of 
Octob befozxe, which is clearly ill, and without warrant. And of 


that Dpinion was Gawdy,but the other Juſfices e contra. Fo2 when 


the land is leiſed into the Queens hands, and afterwards a Writ 
ol Liberate is awarded,the Party n enter with⸗ 
out the Sheriffs delivering of polleſſion. As where an Ouſter le 
maine is awarded,the Party may enter preſently,as 4 Pd. ;. is. — 
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here, the land being certain, which is extended, the Party may 
well enter therein atter the Writ of Liberate awarded. Popham aj: 
ſo held, In regard it is pleaded, that the Sheriff Virtute Brevis de, 


1ivered the Land in execution 27 Octob. thoſe wo2Ds (the 27 of 


Octob.) are void. Fo? it appears it could not be then delivered 
— TUherefo2e it was adjudged to? the Plaintiff. 


Bird verſus Wilford. 
Trin. 35 Eliz. rot. 394. 


— of a Judgment in Debt in the Common Bench upon con⸗ 
feſſion. The Erroꝛ aſſigned was, Chat Wilford bzought Debt 
upon an Obligation, as ſucceſſo of Brandon late Chamberlain of 
London, upon an Obligation made unto him, Solvendum to him, and 
his Succeſloꝛs, c alledgeth the Tuſtom of London, that the Cham- 
berlain there hath uſed trom time, c. to take Bonds to bim, and 
his ſucceiſoꝛs. And that there is a Cuſtom there, Chat the ſucceſſo? 
of the Chamberlain ſhall ſue thoſe Bonds in any Court, and fur- 
ther alledges, That all their Cuſtomes are confirmed per Parlia- 
ment. 7 R.2. And the Plaintiff had thereupon Judgement, where- 
as by Law this Obligation, being a Chattel,cannot go toa ſuccef- 
ſoꝛ. Aud fo2 this Cauſe Foſter moved, That it was Error, and the 


Judgement ought ts be reverſed: Fo2 there is a difference, as it 


appears, 20 Ed. 4.2. betwirt an Obligation made to a Cozpozation, 
Which conſiſts of one ſole perſon, as arſon, P2ebend, #c. Fo2 
that ſhall not go to his ſucceſſo?; Foz he may make an Erecuto? 
who ſhall have the benefit thereof. But of a Cozporation, which 
conſiſts of divers perſons ; as Dean, and Chapter, #c. which 
cannot have an Executo2 ; There the Obligation made to one 
ſhall ga in ſucceſſion: And here by the death of the Chamberlain, 
in the interim, beloꝛe a ſucceſſo? ſhall be Elected,none can have the 
Action: And if it ſhould go to the ſucceſſo2 onely, the Action ts 
ſuſpended; and a perſonal Action once ſuſpended is gone fo? ever. 
But on the other part it was moved, That in regard it ts alledg- 
ed to be Coꝛpoꝛation fo? that purpoſe to take Obligation, it may 
be well allowed, and ſhall go to the ſucceſſoꝛ, and not to the Exe⸗ 
cutoꝛ, and fo be 8 Ed. 4. 18. And ſu was the Cale ruled here, Paſch. 
21 Eliz. Mabbs Caſe, And Godfty ſaid, That it was one Taylors Caſe, 
ſo ruled accoꝛdingly: There Debt was bought by the lucceſſoꝛ of 
the Chamvberlatu, in the Mayoꝛs Court, upon ſuch an Obligation, 
and a Recovery g Erro2 thereof bꝛought, æ befo2e Manwood, & other 
ſpecial Commiſſioners fo2 this purpoſe the Judgement was af- 
firmed, And of that opinion were Gawdy and Fenner (Popham & Clench 
abſentibus,) F82 the Chamberlain is aſpectal Coꝛporatton to that 
purpoſe, and an Obligation may as well go in ſucceſſion, as land, 
as Dyer 48. 18; And therefoze the Cuffom being averred to beſo, 
it is lawtul and realsnable. cc. Ulherefo2e,they gave Rule,That, 
l other matter were notſchown to the contrary upon the firſt day 
of the next Term, that the Judgment ould be affirmed. (hich 
acco2vingly was then affirmed. Note, In Mich. 43. and 44 Eliz. in 
the Queens Bench betwirt Wilford and Hutten, Debt mas bꝛalight up- 
on ſuch a Recogniſance made to Brandon his p2edeceſ(s2, allen 


— 
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the Cuſtom of London foꝛ the Chamberlain to take Obligations, oꝛ 
Recognifance to them, and their (uccefſo2s, fo; O2phans po2tions, 
And, after Judgment fo2 the Jlaintiff, Error was bꝛought thercof 
inthe Exchequer Chamber, where the Judgment was affirmed. 


Shirley verſzs Sackyvile. 
Trin. 37 Eliz. rot. 498. 


OKror of a Judgement in the Common Bench in Debt upon an 
E obligation. The Erroꝛ aſſigned was, Becauſe Surrey was in 
the Jargin of the Declaration, and the Defendant therein was 
named ot D. in the County of Suſſex, and that he made that Dbit- 
gation at Darking in Comitar. predic. And upon Non eſt factum leaded, 
it was tried by the County of Surrey, and thereupon the Erro2 
bought fo2 Comirar. prædict refers to the County laſt named, which 
is the County of Suſſex ; ſo a Yrs-Tryal : Sed non allocatur; fo? it 
ſhall have relation to the County where the Action is bzought,and 
that named in the Margin fo2 the other County mentioned was 
by way ok recital, aud therefoe it ſhall not relate thereto, Where: 
foe the Judgment was affirmed; 


Alſop werſ#s Cleydon. 


Ate A ſpeciat Uerdid was found: and thereupon adjudged 
fo2 the Oefendant,and it was now moved,Whether the De. 
fendant ſhould have coſts by the Statute of 23 H 8. r5. fo2itwas 
alledged, that that is to be intended where the Plaintiff is non- 
ſuited, 02 a general Uerdict — 1 im; to as it appears 
that he had not any cauſe of Action. But the Court ruled, That 
ehould have coſts: fo2 a ſpecial Uerdict is as well a Uerdic foz 
him, fo2 whom it is found, as a general Uerdia,and there is not 
ap difference, when Judgment is given thereupon,but it is ag it a 
general Aerdict had been given koꝛ the Defendant, Nherekoze, c 


Portman verſus Morgan. 


E=. firme ot 30. Actes of Land in D. and s. The Defendant 

was found guilty of 10 Acres, and Quoad reſiduum, Not guilty, 

And it was moved in Arreſt of Javgment, That it is incertain, 

in which of the Gills this Land lay, and therefo2e no Judgment 

fon che Plant forthe Sherſf ſhall take bis nden 
e ; | | a in | 

from the party, fo2 what ro acres the Uervict was.29 H.. Bre 


Clifton verſus Cybbon. 


dſumpſit: The Defendant alſumed upon good conſiderationto 
A make ſuch aſſurance of ſuch Land, as the Platntiffs Coun: 
el could advite: The Plaintifhimſelf, without any Counſel, oꝛ 
advice of any Counſel, requires ſuch an aſſurance to be made, 

Doo Mhether 
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Ahether the Defendant be bound to make it, was the Queſtton: 
and it was Ruled by the Court that he ought; fo? to have ad. 
vile of Councel, is but foꝛ the ſtrengthening of his allurance; and 
ff the Plainttff at his own peril will enquire it of himſelf, the De. 
fendant ought to do it as he requires. Wherefoze it was adjudged 
accoꝛdiugip fo2 the Platutiff, 5 Co. 19 b. Vid. Paſ.35. B.4. Placito 8. 
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Weare verſus W oodliff. 


rr The Parties being at Iſſue, and a Ven, fac. awarded, 
A and returned, and akterward a Diſtringas, the matter was 
befo2e the Juſtices of Niſi prius in Exon, but it vid not appear upon 
the Dorſe of the Diſtringas, that it was returned by the Sheriff, 
there being no return at all upon it, and this matter was alledg⸗ 
ed in Arreſt of Judgment: And a P?eſident fo2 that purpoſe cited 
betwirt Stayner and James, 35 Eliz. 'Where fo2 this caute Judgment 
was reverſed: But all the Juſtices held, That, fo2 as much as it 
is in the fame Term wherein it came in, it may be well amended 
upon examination of the Sheriff, that he intended to return it, 
and the Return ſhall now be made thereto « But it it were in ano⸗ 
ther Term, it cannot be amended, Theretoze it was o2dered, 
That the Sheriff ſhould be examined, and if it appeared, that he 
intended to return it, and that it was tried by the lame Jury, as it 
ought to be, that it ſhould be amended ; and it was afterwards 
amended, and the Plaintiſt had Judgment. 


Alſton yerſus Pamphyn. 


* upon the Caſe fo2 ſtopping of a way to his Free-hold in 
Newton inn Norfolk. Upon Not guilty pleaded, it was found fo2 
the Jnr, and now moved tn Arreſt of Judgment, That in re- 
ſpect it is a Nuſance to his Freehold, he ought to have had an Af: 
ſiſe, and could not have an Acton upon the Cale; vid. 2H. 4. 11. 
21 H. 2. 30. Dy. 250. But all the Court held, That he might have 
an Action upon the Cale, oꝛ an Aſſile, at his Election: And Popham 
laid, Þehadſeen it ſo in experience divers times, Wherefoze it 
was adjudged fo2 the Plaintifl. | 


| Bedel verſus Sir Edw. Wingfield. 


Eau firmz, of fir acres of Paſture, The Reco2d of the Niſi 
prius was 6 acras Parturz, and it was tried, and found fo2 the 
Plaintiff, and now moved, That this wozd parturæ might be a- 
mended,and made Paſtrz,accozding to the Recozd, which is the D- 
riginal ; fo2it was but the miſpꝛiſion of the Clerk: and it was lo 
yes ther Court, and it was amended, and Judgment entred 


willoughby 
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Willoughby verſus Gray. 
Paſchæ 37 Eliz. rot. 483. 


Y Rror ot a Judgement in the Common Bench. The Erroꝛal⸗ 
L ſigned was, becauſe the Ven. fac. bare Date 24 Decemb. which 
was out of Cetm: And it was ruled tobe no Exxoꝛ, but aided by 
the Statute of Jeofailes. So it hath been ruled where a Ven. fac. 
bare Teſte upon the Sunday, that it was atded by the Statute, A 
ſecond Erroꝛ aſſigned was, That the TUrit was made returnable 
coram Juſticiariis Noſtris, and Toth not. tay apud Weſtm. Sed non allocatur, 
fo2 it is neceſſarily intended. Thirdly, the Trit is Et habeas ibi 
nomina, and leaves out Juratoram. Sed non allocatur, foꝛ it is meerly a 
miſpziſion of the Clerk: wheretoꝛe it was awarded, that it ſhould 
be amended, and the Judgment was affirmed, | 


Bedingfield verſus Feak: 


4 The Cale was ſuch. In the Uillage.of D. in Norfolk 

there hath been a Parſonage, and Gicarage to the Thurch 
thereof, time whereof, &c. And the Parſons have always had the 
great Eythes, and the Uicar the ſmall Tythes; and that the Paͤr⸗ 
{ons fo fozty years have had the Cithes of ſuch a Field, viz. the 
Cozn 2 And it was now planted with Saffron , and the Uicar 
ſued fo2 the Tythes thereof, and the Parſon ſued a N 
und it was thereupon demurred. Coke moved, That it well lay; 
Fo by the Statute of 2 Ed. 6. Cythes ſhall be paid, as they had been 


pald foꝛ foꝛty years betoꝛe, which had always been to the Parſon: 


amd although the Land be now otherwiſe imployed, pet the Pare 
ſon ſhall have the Tythes thereof: And therefo2e it hath been ad- 
judged here in the Caſe of Shipdam-Jark in Norfok, where 108. was 
alway paid fo2 the Tythes of all things renovant within the 
ſat Park, and afterwards the Park was diſparked, and con- 
berted into arable Land, yet no other Tythes ſhould be paid but 
the 10s. Popham; Jt was otherwiſe ruled in the Exchequer, in 
Palter Worths Cale, foꝛ a Patkin the County of Sommerſer, Fenner; 

he Law is certainly, as it fs cited in that Judgment in this 
Court; And the Clerks ſaid, That they had divers Þyzefidents in 
Court accoꝛding to the Judgment cited. Popham ; The difference 
is, when the P2eſcription is to pay Money fo? all the Tythes of 
ſucha Park; and there peradventure, if it be diſparked, he ſhall 
not payany Tythes; and where it ts to pay the ſhoulder of every 
Buck, oꝛ a Doe at Chriſtmas, fo; all Tythes of the Park; There, 
ik it be diſparked, Tythes ſhall be paid as of othet Land. And in 
the pꝛincipal Cale he held, Chat the Aicar ſhould have the Tithes 
of Saffron, as minutæ Decimæ. Fo2 notwithſtanding that Tythes 
had been alwayes paid foꝛ that Land to the Parſon, yet being con- 
verted to another nature, and uſe,it ſhall be paid tothe Uicar, as 
if it had been converted into an Orchard, o, if the Aicar is to 
have all the Pay, if the Meadow be converted into arable, the 


Parſon ſhall have tt: ſo e converſo. Wiherefoze a Conſultation 
was awarded, | 


Doo 2 | Gawen 
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Gawen verſus Ludlow. 


(26) — The Defendant at the firit appeared, and afterwards, 


(27) 


upon pleading and Demurrer , Judgement being fo? t 
Plaintiff andaTUrit of Jnquiry of Damages awarded, recur. 
able Octab. Mich. the Sheriff returned the Inquiſition ; but upon 
the day of the Efſoyns Octab. Mich. and fo2 this caule ercept;- 
on was taken, That it was not well executed,fo2no TArit return: 
able ORab. Mich. can be executed upon the ſame day of the Return 
thereof, And Popham atthe firff was of that Opinion. But Gay.. 
dy, Fenner, and Clench, e contra; Becauſe upon all the day of Octab. 
Mich. the TUrit might have been executed; fo2 the Writ is one: 
ly to have the Writ at the ſame day. Afterwards, being moved 
again, the Caſe of Buckleer and the Queen, In A Quare impedit, was re: 
membꝛed, where the Writ of Jnquiry of the value was executed 
the firſt day ol the Return, but the Jury did not give their Uerdig, 
until two dayes after, and it was adjudged to be good: foz the 
Jury being charged the firſt day, although they gave not their Aer. 
Dict until two dãyes utter, it ſhall not pꝛejudice the Party; but the 
Uerdict being given ſhall relate tothe firſt day or the Return, and 
ſhall be ſafd to be executed upon the firft day, fo2 it ſhail have rela- 
tlon to the firſtday. TWherefoze Popham agreed with them, that 
the Writ was well executed. Vid. 33 H. 6. 45, and 46. Paſ. 32 B. Placito 


IF. antea. | 
Wright verſus the Mayor and Commonalty of Wickham, 
Intratur Trin. 37. rot. 242. 


=> 


Een reverſe a fine levied of 120 tres ot᷑ L and, by Bacon and 


Feme, to the Defendants. Che Erroꝛ aſſigned was, That the 
Urit of Covenant, upon which the Fine was levied, did bear 
Teſte 10 Auguſti 12 Eliz. returnable Menſe Michaelis eodem Anno (which 
was 27 Octob.) and that a Dedimus poteſtatem iſſued to certain Com- 
miſſioners to take the Coniſans, which did bear Teſte 11 Au- 
guſti in the ſame year, and that the Feme, from whom he clatmed, 
died 17 Octob. eodem Anno, befoze the return of the Writ of Cove: 
nant. (Nota, Pe entituled himlelf as heir to the Feme, but neither 
in the TUrit, o2 aſſignment of Erro2, ſhewed how heir, oꝛ that 
2 Lands were the Lands of the Feme)The Defendants pleaded, 

hat, after the Fine levied the Plaintiff did enfeoff J. S. of the ſaid 
Lands: The Plaintiff replied, That he did not enfeoff,#c. and 
upon that they were at Jflue, and it was found, that he enfeoffed 
J. S. of 20 Acres, parcel of the 120 Acres, but not of the reſidue. 
Snag, foꝛ the Plaintiff pzayed, That the Fine might be rever⸗ 
{ed fo2 the 106 Acres, of which no Feoffment was made. But 
firſt an Exception was taſten to the Aﬀfignment of the Ertoz, viz. 
That the Feme Contiſo2 died, bet̃oꝛe the return of the TUrit, which 
is contrary to the Recoꝛd, and not to be admitted. But Godfrey, 

2 the Plaintiff, an{wered, That the difference is between a 
Contſans taken in Court, which is always after the Writ re- 
turned, there the Party cannot — the Coniſoꝛ was dead be⸗ 
foe the Writ returned; but againſt a Coniſans taken in pais be⸗ 
koꝛe Commiſſtoners he may aſſign fo2 Erroz, the death of tens. 
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niſoꝛ betoꝛe the return of the Curit: fo2 that it is not contrary to 
the Recoꝛd; fo? the Contſoꝛ may die after the Coniſans, and be- 
foze the return of the TUrtt : and death is a countermand of the 
Coniſans, and the recoꝛding of it afterward is erroneous, 8 Eliz. 
Dyer. And althoughs to ſome purpoſes, it ts a Fine after the Coni⸗ 
ſans,and befoze the Queens ülver is entred,fo2 the Contieee may 
Have a Quid juris clamar, aS22 H. 6. iS, pet it is no perfect Fine, fo2 
the death of either of the Parties Doty abate it. And 1 Mar. Dyer, 
doth not impugne this difference, toꝛ there the Erroz was aſſigned, 
that the Coniloꝛ died betoꝛe the Teſte ofthe Dedimus poteſtatem, which 
is directly contrary to the Coniſans befoze the Commiſſioners, 
which are Juſtices appointed fo2 that purpoſe; but here it is con⸗ 
fefſed, that the Party was living at the Coniſans, but diedafter, 
which was agreed per totam Curiam. And Popham ſatd,That one map 
be received to ſay againſt the Coniſance of a Fine taken befoze 
the Chief Juftice of the Common Bench (which may be without 
4 Dedimus) That the Coniſoꝛ died befoe the return ofthe TUrit 
ol Covenant. And as to the matter in Law, Godfrey ſaid, That the 
Fine is to be teverſed fo the 100 Acres, and it is not ſtrange 
fo2 a Fine to be reverſed in part, and to be in fo2ce foꝛ the refi- 
due, As a Fine levied of guildable Lands, and of Land fn an- 
cent Demeſnes, though the Loꝛd by a TUrtt of Diſceit avoid the 
Fine foꝛ the ancient Demeine Land, yet it is good fo2 the other 
Land; as 17 Ed. 3. and 25 Ed. 3. Tanfield and George Coke Contra: oz in 
aUiritof Erroz the Plaintiff is to annihilate the Beco2d, and 
to have Reſtitution of that, which the Recozd giveth away from 
- him ; and ik by any Ad he hath barred himſelf to ſubvert the 
co2d, oz to have Reſtitutton, his TUrit of -Erro2 is gone, 
and in this Cale he cannot have reſtitution of that of which he 
made a Feoffment; as, it he had made a Feoffment of the whole, 
ko Erro2lteth, 12H. 6.5. 39 AN. So areleaſe ofhis right. And the 
Right is intirẽ, though a feoffment be onely made of part, and 
the Right cannot be divided, as; H. 4.17. if one be indebted tome 
by contract fo2 20 l. and J take Bond foz 10 |. of it, the whole 
contract is determined; ſo 29Ed. 3. if one enfeoff me of 20 Acres 
with warranty, and J.enfeoff J. S. of one ot them, the warranty 
is gone: 9H. 6. by Babington, 19 H.6. the Caſe ot᷑ partition; but by 
At in Law it is otherwiſe, as 7 Ed. 4. caſu penultimo, if the She: 
riff levy part of a Debt by Fieri facias, the Party may have an 
Action fo2 the reſidue, Tota Curia con the Point in queſtion. 
That the Feoffment onely deſtroyeth the title of Erroꝛ foz that 
party, Fenner laid, Me, which hathtitle to a TUrit of Erroz, hath 
right to the Land; and none will deny, but, ik he releaſeth all his 
right in the Land, a Crit ot Erroꝛ ſteth not. Popham, He — a 
right of Action to the Land, but not a right in the Land: foz, if 
the Landhad deſcended tohim, he _— been remitted, but a 
right of Action may be divided. As if two baing Errs2 againſt 
J. S. hepleadeth the releaſe of one of them, he ſhall be ſevered, and 
the other ſhall recover; but if one hath a ri whe bꝛings g 
ſtion againſt two, and one pleadeth a releale, this is good to 
both. And the Court agreed to reverſe the Fine foꝛ the roo Acres 2 
but poſtea it was fhewed,that he made himſelf Heir to the Feme, but 
tewednot how, no2 that the Land was the Land of the Feme, and 
{02 thoſe cauſes the Citit of Erroꝛ was held ts be inſufficient. 
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(28) 


(29) 


130) 


Childs verſus Weſcot. 
Paſchæ 37 & 38 Eliz. rot. 712. 


< 
. 


Elgar fcme, Upon a ſpecial Uerdic, the Cale was. Thyee 


L Joynt-tenants to2 lite: Che one of them purchaled the Rever: 
ſion by Fine: Whether the Joynture were hereby diflolved, oz 
pot, was the Queſtion betwixt his Heir and the other two wha 

Urvived. Glanvile moved, That the Deir ſhould have his part: fox 


the difference hath beenalways, where the Keverſion comes to 


* Freehold, there the WMenerd ts deſtroyed; but where the 
ree⸗hold comes to him in Keverſion, and to another, it is o⸗ 
therwile. And it was reſolved acco2Dingly in the Eourt of Wards, 
in Morgan's Caſe, by the opinion of the two Chief Juſtices. . And (a 
held all the Court: and Walmſley ſaid, Jt was ſtronger here, Be⸗ 
cauſe he takes this Reverſion by Fine Sor eonuſans de droit come ceo, 
&c. which tmpltes a pꝛecedent gift,and that implies a furrender of 
the Conuſee : But a gift to two, and the Heirs of the one, the Free: 
hold remains in Joynture, becauſe it was ſs given at the begin. 
ning: but other wile it is, where one of them acquires the Reder. 
ſion afterwards, 02 it deſcends upon him : koꝛ it it were not ſo, it 
would be miſchievous, becaule, ik the other two committed wat, 
he ſhould not have any remedy fo2 it. But there was not any Judg- 
ment. given at this time; foꝛ that it was laid, there were divers 
faults in the Uerdic, and therefo2e it was adjourned, vid. Reid. 
poſtea, Trin. 38 C. B. Pl. 16. 2 Co. 60. | E270 


Corbyn verſus Brown. 
Mich. 37 & 38 Eliz. rot. 5 23. 


ATE The Defendant pleaded Not guilty, and fotind fo2 the 
Plaintiff, and this matter was moved tn Arreſt of Judgment 
by Hearn, That this was not any Iſſue in this Action. But all the 

ourtheld, That although it be not a pꝛoper Jiffue in this Action, 
and therefo2e the Plaintiſt might have demurred thereupon, yet 
becauſe in this Action there is a Diſceipt alledged to charge the De- 
fendant, Not guilty is ant anſwer thereto, and that it ts but an Jſſue 


mil-jopned, which is aided by the Statute, being after Uerdict ; 


fo2 that aids miſ-joyning of Iſſues, oꝛ other faults: and this is 
an Illue, but an tmperfec Jſſue, TUherefoze,abſente Owen, it was ad- 
Pꝛeld 02 the Platntiff. And Walmſley ſatd, That he had many 

zeſidents in the Queens Bench of that Jflue joyned, and tried 
in this Action, and Judgment thereupon. 


5 Halland verſus Mabbs. 


Cti on- fo theſe woꝛdgs, J. Halland (the Plaintiff) will come home 
again, if he eſcape the Gallows, for he hath deſerved to be hanged. At- 

ter Uerdict it was moved, That an Action lay not foz thoſe wozds. 
And ſo it was Ruled accoꝛdingly: fo2 they are too general. = 


e 2 


e 


— 
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becauſe the Countreypeople might intend, that he deſerved hang⸗ 
ing, although he never committed any Felony, Wherefoze tt 
was adjudged fo2 the Defendant, 


Anonymus. 


Ction upon the Caſe fo2 theſe wo2Ds,Thou haſt feloniouſſy taken my 
A Wood: After Uerdict fo2 the Plaintiſt, Spur ling moved, Thar 
an Action lay not fo2 theſe woꝛds, to2 it might be intended (Uood 
ſtanding, and ſo na Felony : But the Court reſolved to the con⸗ 
trary ; koꝛ being ſpoken in the woꝛſt ſence, it ſhail be conſtrued 
moſt ſtronglyagainſt him, who ſpake it, viz. Chat it was TUood cut 
down: Fo2 otherwiſe he could not have ſald Feloniouſly taken, where⸗ 
foze by Anderſon nnd Beamond, contradicente Walmſley, and Owen abſente, 


it was adjudged fo2 the Plainriff. 


Sheldon verſus Hodges. 


| dy — The Defendant avows fo2 Damage feſant. The 
Platntiffby his replication claims Common by preſcription 
in the place where, &c. being Broadway, in the County of Worce- 
ſer, appurtenant to his Mannaꝛ of D. in the County of Gloceſter, 
and Jilue thereupon, and two Ven. fac. awarded to the Sheriffs of 
the ſeveral Counties. And now ſeven of the County of Worceſter 
appeared, and fiveof the County of Gloceſter. Andalthough there 
ought to have been ſir lwoꝛn of each County to try that Jilue, as 
appears 49 Ed. 3. 1. 31 H. 8. 46. yet by the aſſent of the parties, 

ole twelve, who appeared, by advice of all the Juſfices were 
ſwozn,and tried the Jffue, and the parties releaſed all Erroꝛs, the 
one to the other; and it was commanded, That this Aſſent ſhould 
50 _ upon the Kecozd ; fo2 otherwiſe it would be a ſtrange 

iden 


Cary verſus Dancy. 
Mich. 37 & 38 Eliz. rot. 1946. 


Eleatere firmz : lipon a ſpecial Aer dict, the Caſe was: Tenant in 
tail of Lands in Andover Levies a Fine with Pꝛoclamation, 
with the Remainder to himſelf in Fee, the Fine was afterwards 
reverſed by a TUrit of Deſceic: And it was thereupon held by the 
whole Court, That the Iſſue in tail is remitted, and ſhall avoid all 
Eſtates made by him; Fo2 the Fine is void between the parttes: 
But the Tenant in tail, after that Fine levied, and befoze it was 


Reverſed, had made a Leaſe fo years,. the Remainder over foꝛ 


life: And whether the Jſſue might enter to avoid thoſe Eſtates, 
was the Queſtion. And it was held, That he could not without 
aScrefac, Sued againſt him, who had the Free⸗hold: Fo2 he, whois 
to deteat a Reco2d, is always to commence his Suit againſt him, 
who is pzxfvy to the Recozd ; But when he hath Keverſed it 
againſt him, he ought to have always a scire fac. againſt him, who 
is Tertenant : Foꝛ it may be, he hath ſome matter to bar * 


(317 
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(34/ 


(35) 


(36) 


Execution. And otherwiſe he ſhall not be bound, unicts he 
— Sade pꝛivy by a Scire fac. 02 thar two Nihils be returned: fs it A 
ro be bzought to Keverie an Erroneous Recovery, 02a Contra 
formam collationis 1S b20ught agalnit an Abbot , who aliened, gz 
a Ceſſavit de Cantaria, in ail theſe Caies the Tenant of the Land 
ſhall not be ouſted, without a Scire fac. fied againſt him. And, it 
he be, he ſhall have an Aſſiſe. Ficz-H, N. B. 142. and 211. 23 Ed. 3. con- 
tra form. 3. 2. Aſsiſ 13. TUherefoze, cc. But Quere in this Caſe, 
how a scire fac. may be awarded to2 the Oetenoant in the Sur, 
and where the Land it ſelf is not in Demand. Atterward, Irin. 
38 Elia. the Court was moved again, and they held, That he could 
not enter without a Scire fac. Bur they reſpited Judgment, and 
gave a Rule, Chat, it any ot the Parties died, Judgment ſhoid be 
entred, Tunc pro nunc. 


Betford verſus Ford, Ante Mich. 37 & 48. Pl. 67. 


He Caſe waS now argued again by Drew on the one ſide, and 
by Glanvile on the other. And after Argument the Court re: 
ſolved, That this Confirmation goes to the whole Term, and 
cannot be abzidged by the following wozds. Foz Owen ſaid, 
The Confirmation was conceſſionis prædictæ in forma prædicta, and jt 
cannot be abzidged by the ſubſequent wozds. But if he had 
cotifirmed the Land fo2 51 years onely, it had been good fo? fo 
nitich, But here the firft wozds go to all the Term, and there: 
fore the limitation fo2 51 years comes too late: and to this rea: 
fon Anderſon agreed. Walmſley ; If one will confirm an Eſtate, be 
cannot appoꝛtion it by his Confirmatton; As a Confirmation t 
Difſſeiſo2 to2 an hour, is good fo? all the eſtate: But when the 
eſtate is devided it is otherwiſe : As ik an eſtate be fo2 life, Re- 
mainder over, The confirmation may be to any of them: So it 
Leſſee of a Diſſeiloꝛ foꝛ 20 years makes a Leaſe foꝛ 10 years, the 
Diſſeiſee may confirm it to either of them, and not to the other, 
TUherekoze, c. And afterwards this Term it was adjudged ac- 
coꝛdingly, Chat the Confirmation went to all. 


Ragſters Caſe. 


A Vrit of Dower was bꝛought of Lands in the County of Nor. 
1 thumberland, The Pariſh-Church wherein this Land lay was 
at Newcaſtle, which is a County by it ſelf. TUhere the Pꝛoclama⸗ 
tion ofthe Summons, bythe Statute of 31 Eliz ſhould be made, 
was the Queſtion, and Ruled per curiam, That it ought to be at the 
Pariſh Church dooꝛ, although it were in another County then 
where the Land lies. 


Worſley and Worſley, the Father and Son, werſus 
Charnook. 


4 Querela, oz ſuing Execution upon the Fathers Land 
in D. and of the Sons Land in S. upon a Statute ac- 


knowledged befoze the Bapoz of Preſton, Sealed with one 
piece: and it was now —_ That they ought not to joyn in 


D ecutfon of their Lands 
— r ſeverally 


this Action: Fo2 they ſuppo 


e 


E 


ELIZABETH E, in Communi Banco. 


473 


ſeverally, which are ſeveral cauſes otk Suit, whereof every one 
thall have his Aion apart: As 35H. 6. 20. of an Execution ſued 
againſt Joynt-Tenants of their Lands; They ſhall joyn in an Au- 
dita Querela : blit, if Execution be Sued of their bodies, they ſhall 
ſever, fo2 the Torc ts ſeveral, Harris Ser jeant e contra; F02 although 


the Execution of their Lands be ſeveral, yet it is upon one 
Statute, which is tntire ; and therefoze one Audita Querela lies, 
as 20 Ed. 3. Aud. Quer. 28. 18. An Audita Querela ts alfo vy way of 


defence, as 34 H. 31. 18; and by way of defence two may joyn, 


although their Piea be ſeveral, as 12 Ed. 4.6., TUherefoze, ec. 


Anderſon; The Statute is joynt,and therefoze the Conuſee might 
have Execution ioyntly agatnit them, it they have goods, oꝛ Land 
jopntly, and he might have ſeveral Executions of their Lands. 
Wherefoze the cauie of their grief being ſeveral, they might 
have ſeveral Actions, if they would, oz have it joyntly ; becauſe 
{t is grounded upon a Statute, which is joynt, which is the 
pincipal cauſe of their grief, Walmſley and Beamond e contra; F oꝛ 
although the Statute ve joynt, yet the extent is ſeveral; and 
the pzayer of the Platntitfs to be reſtoꝛed to their Lands is ſe- 
veral : Fo2 peradventure the Land of the one, which is extended, 
is moe then the Land of the other, and it ſhould be unequal to 
reſtoze to them joyntly. And every Remedy ought to be accoꝛding 
to the grief and loſs, which being here ſeveral by reaſon of the 
Execution ſued againſt their ſeveral Lands, the Action to re- 
Neſs ft ſhould be ſeveral. CAherekoꝛe, cc. Ecadjournatur. Afterwards 
I Mich. 38 & 39 Eliz. It was moved again, and Anderſon held his 
Opinion as befoze ; That the AuditiQuerela fs Well ſued joyntiy, 
being grounded upon a Statute, which is entire, and one Action 
of Debt might have been maintained againſt them upon that 
Statute. But Walmſley,Beamond, and Owen e contra: Becauſe it is 
here p:etended, that the Statute was never good, being ſealed 
but with one piece of War, an ſo the Execution againſt them 
was always Tortious; wherefo2e fo2 this wꝛong they ought to ſever 
in the Action to have it reverſed, the Tort being to them ſeveral : 
But if the-Statute were once good, and afterwards Releaſed, 
and Execution ſued againſt the Releaſe, there peradventure it 
ſhould be otherwiſe, becauſe it is there grounded upon one en: 
tire Cauſa; wherefo2e the Suit here en by them, which 
ought not to be, It was adjudged, that the Writ ſhould abate. 


| Hunt verſus Singleton. 


Hill. 38. rot. 1814. 


Reſpaſs Upon ſpecial Uerdia ; the Caſe was, The Dean and 

1 Chapter of Pauls being ſeiſed of a Veſfuage in St. Foſters 
Pariſh in London, 4 Ed. 6. let them to Hargrave fo2 40 years, who 
aſſigned his Leaſe to R. Eales; afterwards Eales, 20 Eliz. let two 
Chambers of the Meſſuage to Robins fo2 12 years, and afterwards 
Eales reciting Hargraves Leaſe,8&c. Surrenders it to the Dean and 
Chapter, and they afterward, reciting the Surrender, let the 
Deſluage to Eales by theſe wo2ds, All their aid Meſſuage, or Tenement, 
with the Appurtenances to the ſame belonging, or in any wiſe appertaining, 
by the ſaid Eales now occupied, and all other Rooms with the ſame now 
Ppp occupied, 


(37) 
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occupied, and now in the tenure of the ſaid Eales, between the Meſſua ge of I, 5, 
Eaſt, and of I. D. Weſt, and fo much in length, for Forty years. And the 
Jury found, That theſe Kooms were thenin the tenure of Robins 
and not of Eales, and that the neather Stoꝛy of the ſald Yeſſuage 
was between the laid bounds, but not theie Rooms; and after 
the Dean and Chapter let the Rooms to the Platnttif foz Foztp 
pears, who entred, and was ouſted, æc. Er fi ſuper totam materiam, &e. 
And it was adjudged foz the Plaintiff. Note, J collected this Caſe 
out of the 8 delivered to me by Mr. Brownlow. The reaſon 
ſeemeth to be, That Eales had not the Rooms in his poſſeſſion at 
the time of the Leaſe, although he had the Reverſion ; but the 

were ſevered fo2 the time, and paſſednot by the Leale. Vid. Paſc, 


39 Pl. 25. 
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Wright yerſus Wright. Trin. 38 Eliz. rot. 628. 


„Nohibition. Upon Demurrer the Caſe was: The Bichon (1) 
of Wincheſter had Lands within a Pariſh, and pꝛeſcribed 
in Non Decimando ( aSit was agreed, that a Spiritual 
peribe might) and let it to a Lay perſon fo? years. 
hether this Leſſee chall pay Tythes to the Parſon 
o: not, 02 ſhould hold diſcharged, as his Leſſoz held 
it, was the Queſtion. Vid. 10 El. Dy. 277. & 18 Elz. 341, & Reſid. 


poſtea. : 
Sir Nicholas Bacons Cale. 


* The Dekendant pleaded, That the pꝛoperty of the (2) 
Beaſts Tempore Captionis was in the Lod North, and Iſſue 

was thereupon joyned: And it was moved, That this was not 

any Plea, but that there ſhould be a Repleader, and Ruled per 

curiam, That it was a good Plea. Vid.2g Hs, 35. | 


Sherington verſus Flewood. 


Rohibition fo2 Tythes. Popham ſafd , If Land be overflown (3) 

with water, and afterwards gatned by induſtry, Tythes ſhall 
preſently be paid thereof, although it had been overflown, Time 
whereof, cc. So if Land be full of thozns and buſhes , from 
time whereof, #c. and it is grubbed up and made Medow, oz 
Arable Land, Tythes ſhall be pꝛeſentip paid thereof, notwith- 
ſtanding the Statute 2 Ed. 6. Fo2 thoſe Lands of their own nature 
were not barren, but by negligence, oꝛ ill husbandꝛy became ſo, 
And the Statute doth not intend, that Tythes ſhall not be paid 
within ſeven years after the manurance,#c. But of ſuch Land, 
which was meerly barren, and made good by foldage, oz other 
induſtrious means. And this was agreed by the other Juſtices. 
He alſo ſaid, That it hath been here adjudged, That Tythes ſhall 
not be paid fo2 Rakings, unleſs they be foul Rakings, The 
Pariſhioners alſo pꝛeſcribed, That he uſed to pay 1d. fo2 ever 
milch Cow, in ſatisfaction fo2 the Tythe of milch Kine a 
Beaſts agiſted, which was moved not to be a good pꝛeſcription: 
Fo2 Tythes fo? one thing cannot be Tythes fo2 another. But if 
he had pꝛeſcribed, That be had paid 1 d. fo2 all Cows and Beaſts 
aͤgiſted, that peradventure had been good: And this diverſity 
tas ſo Ruled in the Caſe of Dr. Lewes, and of that Opinion were 
the Court here, Then Godfrey —_ that no Tithes EW 


es. 
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Law are payable fo2 Beaſts agiſteD, and ſo is Nat. Br. 53. Bult ail 
the Court held, That fo2 Beaſts agiſted koꝛ hire so; fo2 D2y Cattel, 
which are depaſtur d to be ſold, Tythes ſhall be paid: But foꝛ dzp 
Cattel reared fo2 the Plow, 92 to be expended in the houſe, nv 
Tythes ſhall be paid fo2 them. Sed adjournatur. 


Ewer verſus Hayden. 
Trin. 36 Eliz. rot. 359. 


Ebt fo2 Rent reſerved upon a Leaſe, Upon a ſpecial Uer: 

dict the Caſe was ſuch: One Hayden being leiled in Fee of 
Lands and Þoulſes in Lawton in the County of Oxford, and alſo 
of Þouſes and Lands in Waterford itt the County of Hertford, Let 
the Pouſes and Lands in W. in the County gf tl. to the De- 
fendant, and afterwards Deviled all his Meſtuages and Lands 


in I. in the Cotinty of O. and all his other Lands, Pedows, 


and Paſtures in W. in the County of H. to the Plaintiff: and 


' Whether the Houſes in W. in the County of H. paſſed by this 


Deviſe to the Plaintiff, by theſe wozds , All other my Lands, &c. 
was the ſole Queſtion, Tanfield moved, that thoſe Pouſes paſſed ; 
fo2 in G2ants, eſpecially in Deviſes, the crpoſition of the woꝛds 
ſhall be accozding to the common intendment of the G2antoz, 
and of the Ley-gens : As if one builds an houſe upon Bl. Acre, and 
maketh Feoftment of Bl. Acre: The houſe ſhall paſs, and ſo is 
the common Courſe ; That in a O2ant by Cory de virgata terre, 
the Houſe thereupon ſhall paſs ; and ſo is the common Phzaſe 
in the Country, that a man hath an 100 l. Land; therein is 
intended all his Poſſeſſions , Lands, HPouſes, gc. And in 
Andrews Caſe it was adjudged, that it one bzings an Ejectione 
Firmæ, 92  Przcipe Of 100 dᷣcxes, actoꝛding to the Statute-meaſure : 
But tf he bargains, and ſells roo acres of Land, that ſhall not 
be accq2ding to the Statute-meaſare, but after the uſual account 
in the Country, Winter e contra; Jagree, it à man levies a Fine 
of 100 l. of Land, that the Þoliſes ſhall paſs by ſuch a Fine , as 
43 Ed. 3. 18. ſu by ũ Deviſe, 02 Gant of all his Lands, his Poliſes 
ſhall =. But here the intent of the Deviſo2 appears, that 
he reſtrained the wozd Land accoꝛding to the pꝛopꝛiety of the woꝛd, 
viz. Arable Land; fo2 he couples it with Medow, and 4 2 
and fo ſhews his intent, that Land ſhall not extend to all kinds. 
In the firſt part of his Will alſo, he Deviſethhis Douſes, and 
Land in I. in the County of Oxon; but in the laſt Clauſe he doth 
not mention any Houſes: , And the Uerdic found, that he had 
there, Land, Hedow, and Paſture , ſo as his Will might be 
ſatisfied. . Therefoze, gc. Fenner accozd ; fo2 his particular 
deviſing of his Lands, Medows, and Paſfures exclude the gene- 
ral intendment of this woꝛd Terra, and reſtrains it onely to Arable 
Land, and excludes Houſes, and Wood, Gawdy e contra ; Che 
difference is apparant betwirt Writs, and Deeds, 02 Wills; fo2 in d 
Writ nothing ſhall be demanded, oz recovered, but accoꝛding to 
its p2oper ſignification: but in Wills, or Deeds, they ſhall. be 
taken accoꝛding to the common Intendment, and Phzaſe, Ann 
this appears 32H. 8. Dy 47. CAlheretoꝛe in a Will, by the Deviſe 
ok his Land, all his Pouſes may paſs, And (6 here Pophani _— 
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Fozifa man bargains and ſells all his Lands in D. all his Houſes, 


and (Mood there thall pals ; as it was reſolven beio2e the two 


Chief JtMices, Wray and Dyer. And Warrants of Attozney are 


always entered in placico Terrz, although Houſes onely,. o2 {C093 
is demande d; fo that is intended by the woꝛd Terra. Bit if a man 
teiſed of thꝛee Douſes and thꝛee acres of Land in D. De vile his 
Land, and one of his Houſes in D. there the other two Houles 
paſs not; fo2 his intent is apparent therein, that but one Haute 
onely ſhould paſs, But here the woꝛds are in the general, as to 
the Lands in W. aud therefoꝛe it ſhall. make the houles there alſo 
to paſs. UWiherefoze, cc. But Gawdy ſaid, That in the laſt Caſe 
put by Popham, all the Douſes ſhall paſs. Clench was abſent: 1deo 
adjournatur. And afterward it was adjudged, that the Houſes in 
W. did not pals, foꝛ the reaſon given by Fenner. Vid. Paſc. 42. Plac.z. 


Thornton werſus Kemp. 
Hill. 38. Eliz. rot. 986. 


' A Sſumpſit, TUhereas 1.5. was indebted unto him in 100 l. in con⸗ 
I ſideration, that the Plaintiſt would abate rol. of that Debt, 
and foꝛbear the 90 l. reſidue until Michaelmas next enſuing , he 
aſſumed to pay the ſald 0 l. at Michaelmas to the Plaintiff; it᷑ the 
ſaid I. S. did not pay it, and alledges in Fado, that he abated 201. 
ol the ſatd Debt, and foꝛbear the ſatd reo l. until Michaelmas then 
following ; Whereupon he bzought his Action. The Defendant 
pleads, That after this pꝛomile, and befoze Michaelmas, the JPlain- 
tifflevied a Plaine in London againſt I. S. fo2 this Debt, and cauſed 
him to be Arreſted thereupon: And upon this Plea the Plaintiff 
demurred. Firſt, Becauſe he alledgeth, that he abated 101. and 
doth not ſhew how; fo as the Court might take Conuſance, whe- 
ther it were a ſufficient Diſcharge. And of that Opinion was the 
bhole Court. Vid. 22 Ed. 4.40. 18 Ed. 3. barr. 243, or 247. Secondly 

Betaule it now appears by the Defendants Plea, which the 
Plaintiff hath confeſſed by the Demurrer, that the Plaintiſt had 


not foꝛboꝛn him: fo2 when he ſued him, it was not anyfozbearances, - 


But Gawdy and Popham held it to be well enough: Foz he hath 
fobom him the payment; and the pꝛomiſe is not, that he ſhall 
foꝛbear from ſuinghim, But Fenner and Clench e contra; Foꝛ it is 
in vain to foꝛbear him the payment, when he doth not fozbear to 
ſue him foꝛ it: And this was the intent of the Aſſumpſit, That he 
ſhould not be moleſted fo2 it befoze Michaelmas, &c. 


Kam verſus Patenſon. 
Hill. 38. rot. 52 2. 8 


Pohdiwon upon the Statute 45 Ed. 3. Foꝛ that whereas he li⸗ 
belled in the Spiritnal Court foꝛ Tythes of Timber trees. 
The Defendant ſaid, That thoſe trees were Jongfſince Mortuz, 
aride, & putridæ, fit one ly f02 fire-boot, and not fp2 Timber ; and it 
was thereupon Demurred: And all the Juſtices (pophamabſente) 
held, That no Tythes ſhould be paid fo2 thoſe Trees: fo2 being 
Over the growth of 20 years, they were once diſcharged. of 
Tythes, andtherefo2e ſhall always be diſcharged. Another point 
; . 


. was 


(5) 


(6) 
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(7). 


(8) 


19) - 


was alſo then moved, The Suite being fo2 Tithes of the loppings 


e Trees: Aid the truth was, thole Trees had not been 
2 fo2 20 years . together: ſo as then the manches o the lop⸗ 
ings were diſcharged from Tythes ; but afterwards they were 
lopped every ſeven years. Whether now Tythes ſhall ve pain 
fo2 thele bzanches 2 And they all held, that they ſhall nor pay 
Tythes ; fo2as the Body is pꝛiviledged, ſo are the Bꝛanches. 


Abraham verſus Twigg. 
Hill. 38 El. rot. 739. 


— fo2 Rent. The Caſe upon Demurrer was: peter Dormer 
was leiſed in Fee, and made a Feoftment to the uſe of 
himſelf, and his Heirs of his body; and fo2 default of ſuch inue 
to Gabriel Dormer, and to his Peirs males lawtully engendzen; and 
to2 default of ſuch tue, to the right Peirs ok Peter. Peter Dormer 
dies without Jilue, Gabriel Dormer enters, and Deviieth that Rent 
out of that land to the Avowant, and dies having 4iflue: and 
whether Gabriel Dormer by the limitation of this uſe ſhould have a 
Fee-finipie,v2 Fee-tail,was the Queſtton e Exception was taken 
to the Avowpy, becaule it is not ſhewn when the Deviſoz died; 


ſo as it might appear, that this Rent was afterwards due: Sed non 


allocatur: F 92 the matter it was moved, whether it were an Eſtate⸗ 
tali in Gabriel? Foꝛ although it be not limited to the Heirs of his 
body, vet being by way ok ule, which is expounded accoꝛding to the 
Intent, and as TUtlls, it ſhall be conſtrued as an Eſtate⸗tail, as 
9 Ed. 3. Tail 21. and 5 H.6.6. But all the Juſtices (Popham abſente) 
held, that it was an Cftate in Fee in Gabriel Dormer : and although 
it were by way of uſe, it differs not from other gifts by Oeed, and 
ſhall not have any other conſtruction: And it cannot be an Eſtate⸗ 
tail, becauſe there is not any body, from whom this Heir male 
ſhouldcome, And ſo it is in caſe ofa Deviſe,as appears 9 H.6.25. 
TUheretoꝛe it was then adjudged fo2 the Avowant, 7 Co. 4 1. b. 


Kelſock verſus Nicholſon. 
| Mich. 37 & 38 Eliz. rot. 387. 


Etinue of an Obligation. An eſpectal Gerdid was found; 
That the Plaintiff, and one Stephenſon, as Executo: to I. S. 
ad an Gbligation, wherein 4. B. was obliged unto their Teſtatoꝛ 
n 201. and $Stephenſon,: one of the Executoꝛs, in ſatis faction ot᷑ his 
pꝛoper Debt to the Defendant, by words onely, dedic & deliberavit 
that Obligation to the Defendant, and died: And the IP laintiff, 
being ſurviving Executoꝛ, bꝛought a Detinue fo2 this Obligation. 
Quere; Foꝛ the Juſtices did not give any great opinion therein, 
but ſeemed to be divided, Vid. 10 Ed. 3. 28, & 29. Dy. 5. Reſiduum 
poſtea, Mich. 38, & 39. Plac. 15. x 


Blofields Caſe. 


were condemned in Debt; The one is taken by a Capias ad 


0 
[ ſatisfac. And afterwards ſuffered by the Sheriffs voluntarily 
to go at large. And then the other was taken in Execution, and 
would upon this matt erſhave maintained an Audita Querela; Be- 
cauſe now the one is diſcharged, not by his own w2ong,but by the 
Sheriffs A, of whom the Party is put to have his —— 


7 


o 
— 
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Gawdy and Fenner held, Chat this was not any cauſe to diſtharge 


him: Popham and Clench abſentibus. 3 3 H. 6. 18. 5 Co. 8. b. 


Blunco verſus Marſton, 


TRohibicion : and ſurmileth, That he was Parſon, and the De- 
fendant was.Uicar of the ſame Church, and Sued him in 
Court Chriſtian fo2 Tithes, upon an Endowment, that the Gicar 


ſhould have the Tythes of all the Lands within the Pariſh; and 
alledgeth, that he pleaded there, that he is Parſon imparfonee there; 
and that the Land, whereof Tythes are demanded, ts parcel of 
his Glebe ; and that they of the Spiritual Court would not there 
allow of this Plea. And it was held clearly, That a Pꝛohibition 
lay upon this Surmiſe; Fo2 Eccleſia Decimas ſolvere Eccleſiæ non debet. 
And Tanfield ſafd, That here lately this matter was in Queſtion 
betwirt Young and the Parſon of Boxley, in the County of Wiles, 
and adjudged, That no Tythes ſhall be paid of Slebe Land. But 
popham fatD,Jf the Aicar be endowed to have all the ſmall Tythes 
within the Partſh, and the Parſon makes a Leaſe of his Glebe- 
Land, the Leſſee ſhall pay the ſmalt Tythes artifing therefrom 
to the Uicar, and the groſs Tythes thereotto the Leilo?, Thich 
was agreed per Curiam poſtea. | | 


Sir Anthony Maynie wer/#s Scot. Paſch. 38 Eliz. rot. 42. Vid. ante, fol. 


par ofa Judgement in Debt upon an Obligation in the Com: 
mon Bench: (quod vid. ante, fol. ) | 
to perfozm the Covenants within ſuch an Indenture. The 
Covenant, wherein the bꝛeach was affigned, was, Tlhereas he 
had let that Land tos. fo 21 years, he covenanted, upon ſurrender 
ofthe firſt Leaſe,to make unto him a new Leale fo? 2: years, The 
Defendant pleads thereto, that Scot never ſurrend2ev his Leaſe 
unto him, The Plaintiff replies, that the Defendant had ac- 
—— a Fine ſur conuſance de droit come ceo, &c. af Sit John Scavage, und 
others, and thereby had granted, and rendzed unto them the 
Land fo2 80 years + & hoc, &c. And thereupon the Defendant. 
Demurred ; Becauſe he doth not ſhew, That he, notwith⸗ 
ſanding this Leaſe, had offered to make a Surrender, ſo to 
perfoom as much as on his part was to be perkozmed, al⸗ 
though the other could not make a Leaſe acco2ding to his 
Covenant. And it was hereupon ajuvged fo2 the Plaintiff, 
Foz the Defendant being diſabled to make a Leaſe, he needed 
not tender the Surrender unto him. And Erroz being bzought 
ereof, It was aſſigned onely in the point, and matter of 
aw, And Tanfield moved, That the Judgement was errone- 
ous : Foz this Covenant to make a new Leafe, is not to be 
perfo2med, unleſs upon u foꝛmer ac to be done by the Leffee, viz. 
the ſurrendzing, which at leaſtwiſe ought to be offered: becauſe 
there ought a pzomptneſs to appear in him to do that on his 
part, that fs to be perfo2med, although the other cannot make 
the Leaſe on his part; and in Proof hereok relied upon 324. : 
Bar, 26 & 34 Ed. 1. Debt. 168. ut all the Juſtices reſolved, 
without any great Argument, That, in regard the Defendant 


hathdiſabled bumkelk by this Fine to make the Leaſe accoꝛding to 


Covenant, And the Plaintiff is not to make the Surrender, 

t with an intent to have a new Leaſe, which he cannot have; 
It would therefo2e be in vain koꝛ him to offer his Surrender, br 
g 


The Condition wag, | 


(Io) 


(II) 


— e——— 
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the Covenant is bꝛoken of it ſelf, MUherekoze the Judgement 
was afftrmed. 3 C. — b. 5 517. | 
Partridg verſus Naylor, Paſch. 38 Eliz. rot. 299. 
Rror of a Judgement in the Common Bench. In an action 
upon the Statute of x & 2 Ph. & Mar. cap. againſt thꝛee, 


fo2 impounding a Dfſtreſs in ſeveral Pounds in thꝛee ſeveral 
Pundzens, There the Caſe was; Thar thꝛee Diſtratneda flock 


of Sheep, and ſeverally fmpounded them in thꝛee ſeveral Pounds 


in ſeveral HÞundzeds. Upon Not gailey pleaded; and Gerdict found 


(13) 


(14) 


That there ought to be but one 51. 


accozdingly, and Damages aliefſed by the Jury at 40 s. And 
thereupon Judgement entred , That evety of them thould fox. 
feſt 5 1. (being the penalty given by the Statute) and the treble 
of 40s. agatnſt every ofthem. And this was afligned fo? Erroz, 

ana them all; and but one 
trebling of the 408. againſt them all; but it is but one Diſtreſs, 
and one offence.tn them all againſt the Statute. And, in Hill. 39 Elz. 
being moved again, All the Court reſolved, That it was errone⸗ 
ous, And fo2 this cauſe Judgment was reverſed, 


Gybſon verſas Garbyn. Hill. 38 Eliz, rot. 1060. 


AV upon the Caſe. Sur Trover and converſion of Sixteen 
"A. Bꝛoad Clothes. The Defendant pleads, Chat, betoze the 
time of the Trover and converſion, one Morrice was poſſeſled of 
thoſe Goods, and ſold them to the Oefeivant ; and, bekoze he had 
notice, that they appertained to the Plaintiſt, he ſold them to 1.s. 
The which matter,#c. And it was thereupon Demurred. 


Weſt verſus Monſon. Hill. 38 Eliz, rot. 228. Re 


Rror of d Judgement in an Aſſiſe in the County of Lincoln be- 

foꝛe Gawdy and Owen Juftices of Aſliſe there. There in an 
Aſltſe n he pleaded Nul tenant de Frank te nement named in 
the TUrit ; And ik named, There was not any Torc,#c, The Jury 
found, That the Plaintiff was difſeiſed by the Oefendant, prouc 
in Brevi ſupponitur ; Niſi verba contenta in voluntate Reberri Monſan (WhiILH 
they found in hæc verba) conveyed a good Eſtate in the Lands to 
the Defendant ; And thereupon they pꝛayed the dilcretion ot the 
Court. And hereupon Judgement was given fo? the Plaintiff, 
and Erroꝛ thereof bzought, Yelverton - The firſt Erxo2 aſſigned 
was; Becaule the Aſliſe did not inquire of the Tenancy, which 
ought to be in every Caſe, unleſs where the Afſiſe is taken in 
right of Damages; as 12 Al. 16. 20Afl 4. 11 H. 6. 46. 37 All. 15. 
40 Aſſ. 29. 21 Aſſ. 20. 23 Aſſ. 2. 50 Ed. 3. 11. And although the Uer- 
Dict finds, Quod ipſe fuit Tenens; yet becauſe it is not ſaid, Liberi Je- 
nementi, it is not good; fo2 ſo it may be ſaid ofa Tenant foꝛ years, 
N2 by Elegit. And the Concluſton, prout per Breve ſupponitur, will not 
help ft ; fo2 that doth not pꝛove him ro be Tenant. The Uer- 
Dict is alſo imperfectly found; and then the point ought allo to 
have been better examined by the Juſtices of Afſile ex officio, as 
12 H. 4. 20. 18; and becauſe they did it not, it is erroneous. 
— It is not found, that he was leiled of any Eſtate, ſo 
as he might be diſſeiſed. TAlherekoze, &c. But all the Court 
reſolved, That in regard there was but one Tenant named in 
the Alike, and the Jury hath found, That he difſeiſed the 
Plaintiff, prout per Breve ſupponitur: Jt is thereby to be inte 
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That the Plaintiff was ſetſed of ſuch an Eſtate, which might be 
dilleiſed, and that the Octendant is to be intended always Ce⸗ 
nant, in regard there is not any other named in the Writ, who 
could be Cenant: But if there had been moze Defendants na⸗ 
med in the (Urit, then they ought to have enquired of the Te- 
nancy. And all the Juſtices, beſides Gawdy, reſolved, That the 
Gerdict was found fo2 the Plaintiff : and that which came after 
the Niſi, being imperkect, as it was agreed cleerly by all, that 
it was (foꝛ they found not, That Robert Monſor was at any time let- 
ſed of that Land, that he might make a TUtll, no2 that ye made 
any Wtll ) It was idle, & void: & Jugdment ſhould be given up- 
on the pꝛece dent Uerdic : AS in the Caſe of Sir Rowland Hayward, 
23 Eliz. Dy. 372. And the Clerdict being pertect befoze, tyat, which 
comes after the NiG, being idle and void, ſhali never hurt it, but 
Judgment ſhall be given upon the Uerdic, which is good: But 
where that, which comes aficr the Niſ, is material, and is well 
found, the Court ſhall then adjudge as well upon that, as 
upon the reſidue of the Uerdia, And although che QUerdict 
was jmperfect, and the Tenant might have pꝛaͤyed a Certificate 
of Aſliſe to make it mo2e full, fo as Judgement migyt have been 
given upon the entire Mer dict: yet that needed not be Awarded by 
the Court ex Officio, but they might well have adjudged upon that 
which was found, Tiheretoze the Judgement was affirmed a- 
gatnſt the Opinion of Gawdy, who ſaid, That he alwayes held the 
Uerdid to be imperfect, and that no Judgement ought to be gi⸗ 
venthereupon, But in reſpect he was inkoꝛmed by Owen his com: 
panion, That the Opinion of many of the Juſtices, upon confg 
rence with them, was, That the firſt part ofthe Aer dict was per 
fect; That, which came after the Nif, was votd and idle; and That 
udgement ought to be given to2 the Plaintiff: Pe aſſented 
thereto ; Yet in his Opinion held, That the Uerdict was imper- 
fect in all: Foꝛ the Jury intended not to find the one part with- 
out the other; And it is not a perfect Uerdict, to2 it is all in one 
intire ſentence, wherefo2e they ought to have adjudged upon all 
together, and lo not like to the Caſe in 23 Elizz Fo2 there was an 
abſolute Clerdict given, and that which came after was idle.TUher- 
{o2e,&. But notwithſtanding the Judgement was affirmed, 


Childes verſus Weſcot. 
Ante Terminum Paſchæ, Placito 27. 


THe Caſe was now recited to be ſuch: Tenant fo2 Life, Re- 
mainder.to four others toz their Lives; The 5 
verſion levies a Fine Sur conuſanc de droit come ceo, &c. tu the Tenant 
koz Life, and to one of thoſe in Remainder, to the uſe of the Te- 
nant far lite, fo2 his life, and after to the uſe of the other in Fee. 
The Tenant-fo2 Life dies; Pe in Remainder,who took the Fine, 
dies ; And Whether his Weir ſhould have that part, was the 
Queſtion. And it was Reſolved by all the Court, That that 
Part ſhould deſcend to his Heir, and ſhould not ſurvive. But 
it was then moved in Arreſt of Judgment, That he Declares in 
an E jectione firmæ Of a Leaſe by Baron & Feme,t ſhews not, that it was 
7 eed: and without a Deed it cannot be a Leaſe ofthe Feme.. 
0? her acceptance of the —__ ſuch a Leaſe cannot make 


it 


(15) 


— 
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(16) 


(17) 


- Livery is a ſolemn thing, and ought to have an external — and 


21 H.6.24, Walmſley; Although he Counts not ofa Deed, pet a Oeed 
may well be intended. Anderſon; That cannot be, but he ought ta 
Count thereof pꝛeciſely, it a Deed be neceſſary. Aud afterwards a 
Pꝛeſident was ſhewn unto them, Paſchæ 33 Eliz. betwirt Moſeley and 
Guilbert, where he made his Count of a Leaſe by Baron and Feme, 
and mentions not any Deed, and yet adjudged to be good, And 
Drew ſaid, That he was of Councel therein, and that then this 
Exception was taken thereto, and that then another Pzeſident 
was ſhewn in the Queens Bench betwixt Diggs and Withers, and there 
adjudged good: TWherefoze upon theſe Keaſons, and Pꝛeſidents 
ſewn in Court (being the laſt day of the Term) the Plaintiff 


had Judgement to recover. a 


Sharp verſus Sharp. 


U Bon a ſpecial Uerdic, the Caſe was: That J. S. being ſeiſed 

of Land in Fee, being upon the Land, Demiſed the Land 
to che Platntitf fo2 Like, Pt quod nulla alia deliberatio Seiſinæ faQta fuit. 
And, Whether this were a good Leaſe fo; Life, being but by 
Wozds onely upon the Land, was the Queſtion. Anderſon; Jx 
is a good Livery, and ſo it hath been held to be befv2e this time, 
and ia J can ſhew you, But the Caſe is better: fo2 the Jury find 
Quod demiſit fo; Life, being upon the Land, which is an expꝛels 
finding ofthe Leaſe. And although it be afterwards found, Quod 
nulla alia liberatio Seiſinæ facta fuit, it id not material: And in the firſt 
Wo2ds there is a good Livery and Leaſe intended, and it ſhall be 
good in Pleading, a multo fortiori in à Aerdickt. Walmſley ; True it 
iS; by the firſt Uo2ds, it no moꝛe had been found, it ſhould he in 
tended to be a good Leaſe „and a Livery in Facto to have been 
made: But when the Jury find further, Quod nulla alia, liberatio 
Seiſinæ facta fuir, They have thereby left it to our Judgement, 
Whether it be a good Lfvery o2 not, which it is not: Foz 


not TWUo2ds onely, ſa as the intent of the Parties ought to be ap- 
parant to have a Livery. Foz Bracton and Britton hold, That a 
Free-hold cannot — by TUo2ds onely, Owen and Beamond acco2D, 
Foz Livery ts an Actual thing, and ought to be made by ſome Act 
Done, and Ulo2ds upon the Land, I let you this Land, &c. cannot 
make the Land topaſs,and the Uerdict is plain enough, That they 
did not intend any other Livery,then by Wozds onely. Anderſon, It 
there be woꝛds uſed upon the Land, to ſhew the intent of the Par- 
ties to make the Land to paſs, it is a good livery : As in Dowerad 
Oſtium Eccleſiæ. Libery within the view although nothing be done, 
but Moꝛds uſed onely, yet the Land ſhall paſs thereby. But, not⸗ 
withſtanding his Opinion, it was N fo2 the Defendant, 
That it was not any Leaſe, Note, That Serjeant Glanvil ald, 
ſuch a Caſe was between Swan and Sparks. 6 Co. 26. 


Huyt verſus Cogan. 


He Caſe was 2: Two Perſons recovered ſeverally againſt one 
1 in Debt; pe, who had the firſt Judgment, ſued frff an kle⸗ 
git, and had the Moyety ok his Land delivered in Execution. Akter⸗ 
wards, the other ſued an Elegic, and the Sheriff pzayed the Ad⸗ 
vice of the Court, Whether he ſhould deliver the Hoyety = 


\t good: And in p2oof thereof was cited Dy. 97. 26 H. 8. 2.15 Ed. 4.18. 
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entire, which was all that, that remained to the Debtoꝛ, o2 but 
— Mopety of rhe Poyety, viz. the Boyety of that, which remain 
edto the Bebtoz. And Anderſon, Beamond and Owen held, That he 
ſhould deliver but the Moyety of that Boyety,which he had at the 
time of the Crit awarded. But they adviſed the Sheriff to re⸗ 
turnthat ſpecial marter. Vid. 10. Ed. 2, Execution. That the entire 
Moyety ſhall be delivered. 


Croſs yerſus Powel. | ' 


bt. The Cale was: a Deed-Poll was made between C. (18) 

and p. whereby C. Covenants with Powel to aſſure unto him 
ſuch Land, and powel by the ſame Deed Covenanted with C. to pay 
unto him fo2 it 40l. Powel delivered the Deed firſt to C. and C. at. 
terwards delivered it to p. and C. bungs Debt fo this 40 l. And, all 
this matter being diſcloſed by pleading, It was thereupon de: 
murred by the Defendant, pꝛetending, That by thts re⸗delivery of 
the Deed unto him tt had loſt its fozce, But all the Court held, 
That it is a good Deedto hoth. Xo2herets a Writing, Seal- 
ing, and Delivery, and the Delivery thereofto the Defendants 
not material: Fo2 if a Deed be delivered to be cancelled, ta the 
Party himſelf, yet if it be not cancelled, and the other gets it a⸗ 
19275 1 a good Deed, GWheretoze it was adjudged foz 
the Plaintiff. | | 


Stephens verſus Eliot. 
Ar firmæ, of Lands in Stepney in the County of Middleſex, by (19) 
Edw. Aſcue. And upon the Evidence it appeared, That Edy. 
Aſcue, the Lefſo2, being in the County of Lincoln, delivered a Let- 
ter of Attoꝛnep to deltver this Leaſe upon the Land. But it ap- 
peared kurther upon Examination of the TWitnefſes, That the 
Leſſoz in the County of Lincoln, being out of Poſſeſſion of the 
Land, deltvered that Leaſe to the Atto2ney as his Deed, to the 
3 and afterwards the Atto2ney entered into the 8 
nd, and acco2ding to his Warrant delivered tt to the Plaim⸗ 
tiff upon the Land. Pet per Cutiam it was held to be a void Leaſe. 
Fo2 it was delivered in the County of Lincoln, when he had no⸗ 
thing in the Land. And although it was moved, That the firſt 
delivery was votd,therefoze the lecondLivery was good; yet they 
held it to be void. Foz, although the firſt be void, t paſs a thing. 
yet it is his Deed by the firſt delivery, ſo as it takes thence its El: 
ſence : (Uherefoze the ſecond delivery thereof was void; Second. 
ly, Jt was moved, admitting this to be well delivered, yet the 
Land being CoppHold Land, & Left by a Copy-holder, a ether 
the Name might thereby maintain an Eject. firmæ at the Com- 
uon Law: And all the Court, beſides Beamond. held, Chat he could. 
not. Foꝛ the nature ol Copy:hold Land is to be recovered oneiy 
in the my Court, by Plaint accoving' to his Cale, and 
the Law takes not any Conttance of them, but as Tenants at 
willand although their Cuſtoms are pleadable,+ allowable at our 
Lam, pet no Action can be maintained foꝛ them at the Common 
Law, no; : Crit of the Queens. "But Beamond doubted thereof, 
Thirdly, Tf Tenant in Tail of a Copy hold ſurrender, UWhe- 
ther it be a Difcontinuance, and ſhall take away the Entry of the 
Qqq 2 Iſſue? 
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ue? And, per totam Curiam, Jt ſhould. Foz, being admitted 
dat he is Tenant in Tail, It is to be admitted alſo, Chat he may 
make a Diſcontinuance, which cannot be by any means, but by 
Surrender; koz he hath not any other courſe of Conveyance, 
WWherefoze,&c. | 


Wright verſus Penry. 


Ntry Sur Diſſeiſin of a Diſſeiſin made to Himſelf: The Plainti 
pꝛüyed a TUrit of Eſtrepement, and it was donbted.Cibetg fe 
ſhould have it: becauſe he is in this Action to recover ali his Da. 
mages. But afterwards upon good Advice the Writ was grant. 
ed: Foz otherwife the Plaintiff might have his Houſes, and 
Woods defaced, and deſtroyed, and turned to his remedy to reco- 
ver in Damages againſt one, who peradventurehath not io much 


in value. 


(22) 


Kings 


Anonymus. 


Tote, That Serjeant Daniel ſaid, Pe had ſeen this Preſident 2 
the Biſhop of Durham Jmpaſoned one 4 Lay 5 

whereupon the Arch-biſhop of York, as his Sovereign, cited hum 

to appear betoꝛe him to anſwer 2 — Impziſonment, There- 

upon complaint being made to the King in Parliament:The max. 

PE Ee EE 

. fined 4000 Marks. 
They had ſeen it alſo. | _ 
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Comyns verſus Boyer. 


Trin. 38 Eliz. rot. 95 3. Middl. 


2 Con Sur le Caſe, Sur Troyer Of 9 Oxen apud stepieyß 


in Com. prædict. 29 Aug, 37 Eliz. and Converting 
them to his pꝛoperuſe the ſame day, at the ſame 
place, &c. Che Defendant pleadg, That the Vill. 
ok Crawley in Comitat. Suſſex 18, and time where- 

N ok, &, was an ancient Vin, within which 
ll C5 habetur, & tenetur , and time whereof, &c. hath 
LE been held One Fayr every year, upon the 
twenty nineth day of Auguſt, fo2 all the N Subjeas thither re- 
ſozting 3 Et quod ante tempus, quo, &c. viz. the ſaid twenty nineth of 
Auguſt, 37 Eliz. One William White was poſleſſed of thoſe nine Oren, 
and them to the Defendant fo2 28 L the ſaid twenty nineth of 
Aupuſt in open Fair ſold, and delivered, whereby he was of them 


pol eſſed, as of his pꝛopet goods, and them converted at Stepney in 


Middleſex, the ſame Day in the Declaratton, prour,&c, And it was 
rreupon demurred. - Firſt, Bekauſe the D 
- 20perty of thoſe goods to the Plaintiff, and the Detendant 
doth not confeſs, noꝛ deny it, no2 anſwer thereto: But the Court 
held, That his Plea was good enoughas to that. 'Fo2 when he 
Juſtifies by buying in a Market Over: ; it is thereby allowed, That 
the pꝛoperty was in the Plaintiff, but he ts bound by that Seate, 
and he needed not otherwiſe conkels it. Secondly, The P!eſcrip- 
tion is alledged: That there had been a Fair in that vil, and 
he doth not alledge it to be in any certain perſon,&c. But it was 
held to be good; Fo2 he need not take Conuſance in whom it is: 
And ſo is the uſual courſe of pleading in ſuch Caſes. Thirdly, Þe 
alledgeth the Pꝛeſcription to be to hold a Fair there every year 
upon the Twenty nineth of Auguſt, andhe doth not ercept Sunday, 
as it ought-to be. Sed non allocatur. Fo? à Fair holden upon the 
Sunday fs well enough: Although by the Statute there is a pe⸗ 
nalty inflicted upon the party, that ſells upon that day, but it 
makes it not to be void. Fourthly,Jtisnot alledged here, That 
any Toll was paid, fo2 otherwiſe the pꝛoperty is not changed. 
12 Ed. 4. 8. 35 H. 6. 29. Dy. 99. Sed non allocatur. Fo? ft is not of ne- 


eclaration fuppoſeth 


(I) 


„and in many Vil no Toll is uſed to be paid: and if it 


- ought it ſhould be thewnon the other part, ta avocdthe Sale, 
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That there was not any Toll paid. Fifthly, It is not alledged. 
That Willam White was poſſeſſed of thoſe Goods, as his *. — 
nods, no2 that he had any pꝛoperty in them, but generally, that 
e was poſtefied of them, and ſold them. Sed non allocatur. And, not 
withſtanding theſe Exceptions, and ochers, it was adjudged fox 
the Defendant, 


Harrington verſus Wiſe. 
Mich. 37, & 38 El. 226. 
IJEbt, fo2 60 l. Rent upon a Leaſe, 23 Septemb. of Lands in 


Newadham in the County of Warwick, Habend. a Feſto Sancti Mich, 
proxitn, futur. fo: 5 Years , rend2ing 120 l. per annum at the two 
Feaſts. The Oefendant pleads, Nihil debet, &c. An Eſpecial Aerdia 
was fotind; That there were certain Articles endented in wzi⸗ 


ting of the fame date, whereof the Plaintiff ſealed the one part 


to the Detendant, and the Oekendant ſealed another part ta 


the Plaintiff ; which were in this manner. Imprimis, Ic is covenanted- 
and agreed between the Parties, That James Harrington doth Lett the ſai 
Lands for, and during 5 years, to begin at the Feaſt of, S. Michael next follow- 
ing. Provided always, That the faid Wiſe (the Defendant) fhall pay to the 
Plaintiff annually, during the Term, at the Feaſts of S. Michael, and the Annun- 
ciation, 120 l. by equal portions, Allo the ſaid Parties do covenant, That a 
Leafe ſhall be made, and ſealed according to the effec of theſe Articles, before 
the Feaſt of All Saints, next enſuing: And they further find, Chat he 
entred by oe of that Demiſe, and that the Rent was Areer, pro- 
ut,&c. And ik, &c. Two Points were moved. Firff, TWhether it 
were an Jmmediafe Leaſe, 92 but an Agreement to have a Leaſe 
made, by reaſon of the laſt Moꝛds, which refer to a Leaſe to be 
made, and ſealed 2 But all the Juſtices held it to be a good Leale. 
Fo2 the Mozds, It is agreed, that he doth Lett, being 11 the Preſent . 
Tenſe, {Sq g00D Leaſe by the Moꝛds of the Agreement, and that 
which follows is in reference to further Aflurance, &c. And the 
rather as it is here, fo2 that it is tobe made after the begining of 
the Term. So he ought to have the Term p2eſently at Mich. 
21 H. 7. 36. 1 Ed. 6. Bro. Leaſes 66. Secondly, Whether this Pro- 
viſo were a good Reſervation of the Rent, o2 a Condition onelp: 
Foꝛ that there be not any Moꝛdgs of Agreement to pay it, no2 any 
Reſervation. But all the Juſtices held, Chat it was a good Re- 
ſervation, being by Articles, whereto either ot them were Par⸗ 
ties it is an Agreement, that the Rent ſhall be paid annually, du⸗ 
ring the Term: Which Tant amount, a it it had been a Reſervation 
upon the Leafe by Mods of Reſervation, And Popham ſaid, That 
ft was a rvation, and Condition alſo, as in the Caſe of Sir 
Henry Berkley, ante; where a Proviſo joyned with the woꝛds of Cove- 
ovenant alſo. And it was ad⸗ 


nant make it a Condition, and a 
judged fo2 the Plaintiff. 


Hall verſus Henneſſy. 
Hill. 38. rot. 


Ciion for Words. Whereas he was Robbed dy perios Utt- 
known of divers Parcels of Linnen Cloth; C 


De- 


at the 
fendant 


. 
— _ 
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fenvant præmiſſa ſciens, in flander of the Plaintiff ; ſpake theſe 
(ods in the pꝛeſence of divers others, viz. Hugh Hall (innuendo 
the Plaintiff ) hath received 3 pieces of his Cloth again of the Thief, and 
deareth with the Thief, and if I have any hurt hereafter, 1 will charge him 
with it After Ceri fo2 the Plaintiff, it was moved in Arreſt of 
Judgement, Chat an Acton lies not to2 theſe TWo2zds, Fo2 when 
he ſaith, That he was Robbedbyperſons unknown, then the tay- 
ing, That he received his goods of the Thief, is not any offence. 
Foz it 18 not alledged, that ye knew who was the Thief, from 
whom he received his goods, and to ſay, that he bare with the 
Thief, is no offence : Foꝛ one may bare with a Thief, as to bare 
with him, that he ſhall not pꝛolecute him, which is not any offence 
in Law; and one may receive his goods again, which were ſtolen 
without offence, unleſs it be done on purpoſe to conceal the Df- 
fender, and to help him td eſcape, Jt was moved alſo, thatthis 
Declaration was not good. Fo2 it is, That he ſpake thoſe woꝛds 
in præſentia diverſorum, andDoth not ſap, in auditu, And, if none heard, 
it is not a ſlander: And as to it, nonallocatur,, Fo it ſhall be ne⸗ 
ceſſarily intended, that it was in auditu, when it was in preſentia; 
xc. But koꝛ the woꝛds themſelves, they all held, fo2 both reaſons 
alledged, that they were not Acionable, Wherefoze it was ad: 
judged fo2 the Defendant. | 


Sleigh verſus Bateman 


Hill. 37. Eliz. rot. 3 1 4. 

Sſumpſit : And Declares, Whereas Henry Cavendiſh, 1. April, 
1 27 Eliz. 2. Let a Cloſe, called Biggen- booth, to one Hugh Bateman, 
fo) 21 Years, who aſltgned it to the Plaintiff: That the Deken⸗ 
dant, 9 Martii 34 Eliz. in Conſideration, that the Plaintiff at the 
Inſtance, and requeſt of the Defendant, reconcederet, 02 yield up all 
his Jntereſt, and Term koꝛ years in the ſaid Cloſe, to the ſaid 
Henry Cavendiſh, ac contentus eſſet, that the ſaid Henry Cavendiſh ſhaula 
have the ſaid Cloſe, ad utendum ad voluntatem ſuam ; Aſſumed to the 
Plaintiff to pay unto him 701. when Heſhould be thereto requeſt- 
ed, and alledgeth in facto, That afterward, viz. 10 Martii 37 Eli. ad 
prædict. Inſtantiam & Requiſitum of the Defendant, he did regrant, 
and yield up his ſaid Leaſe to H. C. and was content that the 
ſaid H. C. ſhould have the Cloſe to uſe at his will. And fo2 the 
non-payment of the 70 l. by the Defendant , = Plainttff 
lyought this Action. The Defendant pleads a ſpectal Plea, 
and traverſeth the Aſſumpſit modo & forma, and herefmpon a ſpe: 
dal Gerdict was found 2 viz. That H. C. Let ut ſupra, and the 
Alignment to the Plaintiff, and the Aſſumpſic as it is alledged ; 
And that the Plaintiff, 10 Martii 34 Eliz. at the Defendants 
Requeſt delivered an Indenture containing the ſaid Demiſe 
ta one William Jackſon, to deliver Simul cum toto Statu , & Intereſſe 
ermini prædicti, to the ſaid H. C. upon the Defendants agreement to 
Pap to the Plaintiff the ſatd ſumme of 70 l. And that Superinde. the 
ald Will. Jackſon, fo2 the Plaintiff, and by his appointment, delt⸗ 
veredand ſurrendꝛed to the ſaid H. C. the ſaidJndenture and De- 
miſe, and the Eſtate, Intereſt, and Term of the Plaintiff there- 
in: And that the ſaid H. C. accepted thereof, and plucked away 


(4) 
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e Seal thereof. And it was further found, That the Plaintiff 
—_ — that the ſaid H. C. ſhould have Tenementa Acer uti 
ad voluntatem ſuam : ulld that afterwards, the tame day, H. C. mave 
a new Leaie thereot to the Pilaintitf, Et ſi, &c. And hcrevipen it 
was moved, Chat this Gerdi is found to2 the Jalaintin'; Che 
whole marcer here onelyis, Whether this be a good Surrender 
made accoving to the aſſumpſic, and (0-a good pertoꝛmance ac- 
coꝛding to the Conlidcratton aliedged. Flrit, Chat by the deli. 
very ot rye Indenture of the Leaſe to Will. Jeckſon, ad deliberandum 
ſimul cum toto Statu, & Intereſſe ſuo, t Hen. Cavendiſh, ulid he deu vered it 
- Acco. dingly, It is as good a Surrender, as it he himſeit had Sur: 
rend2ed it by expzeſs TUo2ds 2: Foz, Qui per alium facit, per ſeipſum 
facit: And if he himſelt had dell vered the {ndenture, aud ui his 
Intereſt in the Land, to the Leſloꝛ, who had accepted chereot, and 
Cancelled the Deed, It had been a gosd Surrender. The Law 
ts the ſame, where he delivers the Leaſe to g Stranger, and 
Commands him to do it, who doth it accozdingly. Sccondip, 

Admitting there was not any Surrender made by this gg: 
Thether, when the Leilee Himſelf accepts of a new Leute from 
the Lelloꝛ, it be not then a good Surrender? As 37 H. 6.15. 18, and 
ſo the Conſideration is wel! perfozmed. But rye Court, as to 
that, held clearly; That it is not any Surrender acco2ding to the 
Aſſumpſit: fo2 it ought to be an abſolute Surrender in Oerd, and 
not a Surrender in ſuch manner; and ſuch a Surrender allo, that 
he might have the Land in him to diſpoſe of afterwards, to whom 
he would, which is not here done by this taking of his ſecond 
Leaſe. Thirdly, Jt was moved, That this 1s a Surrender 
by Agreement, That the — — have the Land to iſe at his 
pleaſtire ; which is as good a Surrender, as if it had been byex- 
p2eſs words, That he did Surrender the Land. Foz, when it 
is agreed, That the Leſſo? ſhall have, and Diſpoſe of it; Jt is as 
much, as if he ſaid; He yielded up all his Intereſt. Foz other- 
wiſe, the Leſſo2 hath not any authoztty to diſpoſe thereof, And to 
that purpole was Cited, 21 l. 7. 7. 40 Ed. 3. 24. Dy. 25 1. But it 
was thereto objected, That this is not any Surrender; Be⸗ 
cauſe it is not found, That he uſed any woꝛds to the Leſſoꝛ, That 
he was content, c. But _ Jury had onely kound, That he was 
content, cc which might be by afſent of his mind, But all the 
Court Reſolved as to thefirif Point, That it was not any Sur⸗ 
render. Fo2 one cannot Authoziſe another by wozds oneip, to 
make any Surrender of his Leaſe, although it were by a L:aſe 
fo2 years. But as tothe Third, they all held clearly, That it was 
a Surrender. Fo2, when the Leſſee agrees with the Leſſo2,and is 
content, that he ſhall have again the Land: It fs a good Sur- 

render of a Leaſe (hy pears : And ſo it was agreed in the Caſe of 
Brown aud Kingſwell, That a Leale fo2 years may be termined by 
ſuch woꝛds: But it was there doubted, TUhether a Leaſe fo2 Life 
might be ſo determined? And the Jury finding, That he was con⸗ 
tent; It is thereby as gooda Surrender, as if it had been _ 
Plant ye uſed ſuch woꝛds. Therefoze it was adjudged fo2 th 


Holman 


. 
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Halman werſus Collins 
Mich. 37 & 3g Eliz. rot. 211. 


Rror Of d Judgement given in Plimouth in an Aſſumpſit, where 

the Defendant pleaded Non Aſſumpſit, and found againſt him, 
and Judgement given-fo2 the Plaintiff. The firſt Error aſſigned 
ore tenus (f02 it was not aſſigned upon the Recoꝛd) was, Becaule 
the Stile of the Court is, Burgus Dominz Reginæ Burgi de Plimouth, 
ibid. tent. in Guild-hall, coram Johanne Philips, Majore ejuſdem Burgi, 18. 
April, 36 Eliz. and ſhews not in the Stile of the Court, by what 
guthozity it was holden, viz. by Pꝛeſcription, o2 by Charter: And 
of ſuch inferio2 Courts, their authouty to hold eas ought al- 
ways to be ſhewn, Otherwiſe the Court of the Queens Bench 
cannot take Conulance of them, 13 Ed. 4. 8. Dy. 262. 2 R. 3. g. ano 
Hillar, 32 Eliz. rot. 826. betwixt Stanton and Rogers: And of that 
Opinion was the whole Tourt, Popham abſence. A ſecond Error wa 


alligned, 2Becaule it appeared not upon the Reco2d, that Halman 


the Defendant came in by Attachment, 92 that he declared a- 
gainff him Sub cuſtodia, &c. But the Reco2d is certified onely in 


this manner, after the Stile of the Court, as befoze, &c. W. Coll 


queritur verſus Greg, Halman de placito tranſgreſſionis ſup. caſum & e. Et ſunt 
Plegii de proſequendo, Joh. Doe. R. Roe. Et unde idem Willielmus queritur, 
Quod cum, &c. So he ſhews not that any Pzocels was awarded a- 
gainſt the Defendant, noz that he came in by Pꝛoceſg, no that 
he was Sub cuſtodia of any, as fs the uſual courſe in luch Caſes, 
and it was held to be a manifeſt Error. But it was doubted, whe⸗ 
ther it were not helped by the Statute of Jeofayls, being after Ger- 
dit. A third Error aſſigned was, Becauſe here was a diſcontinu⸗ 
ance after the Gerdi, and befo2e the Judgment. And the Sta: 
tutes do not aid diſcontinuances after Aerdias, but onely diſcon- 
tinuances befoze Uerdics, whereof the party might have taken 


 Wvantage befoze the Trial. But Gawdy and Fennerſatd, That it 


was aided by the Statute, which remedies all diſcontinuances, as 
well after as befo2e. And Divers other Errors were afligned faz 
inſufficiency in the Declaration; But, becauſe they held the firſt 


to be a manifeſt Error, they ſpake not to any others; but reverſed 
the Judgement. 


Longs Calc. 


WW len Long was Endicted at Norwich, within the County 
of the City of Norwich of the Felonious ſtealing of a 
piece of linnen cloth, and was thereofarraigned,and pleaded Nor- 
Guity, and found Guilty, and pꝛaped his Clergy, and was burnt 
in the hand: and upon infoꝛniation to the Court, That this En- 
Acting of him was by pꝛactice, and he found guilty upon (mall e- 
ce, he obteyned a Certiorari to remove the whole Reco2d into 
Crown Dffice.TUhich being removed, There were divers Ex⸗ 
teptions to the Endictment, to diſcharge the ſame. Fo2 it was 
moved, that it might well have been toad by Exception. 


and there needed not any TUrtt of Error toagvetd it: and he could 


not have a TUrit ot᷑ Error, as the Caſe is, becauſe he was a Clerk 
(ed onely, and not attat _ 82 when he pꝛayed his Cler- 
rr gy 


(5) 
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which was allowed him; There never was any Judgment 
Aierwards given: And of that opinion was the whole Court. 
The firit Exception was, Becaule the Endiament is, Seſſio pacis 
Dominæ Reginæ tent. apud Guild-hall Civitatis prædictæ, &c. and Civitas 
Norwich was in the Margin: And it is not mentioned, That it 
is a Seſſions held fo2 the County of the City ot Norwich: and it 
may be, that it was a Seſſions of the Peace to? the County ol Nor- 
folk, and then they ought not to enquire there of a Fac within the 
City. Secondlp, It is not alledged,That the Guild-ball was within 
the City, Sed non allocatur : fog it ſhall be intended to be within the 
City, Ind it ſhali of necellity be intended to be a Seſſions of 
the Peace to2 the City onely; becaule Civitas Norwich ts in the Par⸗ 
gin. A lecond Exception was, becauſe it is alledged, Quod apud 


Norwicum, within the County of the City, he Felomoully ſtole, c. 


And doth not ſhew within what Pariſh, and ard of the City he 
Dio it, #6 And it was alledged (as the truth is) that there be 
in chai City twelve TUards, and two and thirty Pariſhes, æc. 
Vid. 7 H. 6. 35. Sed non allocatur. Fo the Court takes not any Co⸗ 
nitance of ſuch Pariſhes, and TUards ; fo2 it is but a ſurmiſe. 
which they regarded not: and fo are all the Pꝛeſidents, That the 
fact is alledgedapud ſuch a City without mentioning any ÞAartſh, 
oꝛ Tard. a third Exception,Becauſe the Endictment fs, Quod Fe- 
lonice furatus fuit quandam peciam Panni linei cujuſdam Antho. Nixon prædicti, 
Dzaper, ad valenciam, &c. and doth not ſay, de bonis & catallis cujuſdam 
Anthonii Nixon: as the common tom of the Pꝛeſidents are, and 
therefo2e ill: foꝛ an Endictment ought to be certain to every tn: 
tent, without any intendment to the contrary; And here it map be, 
that this piece of Linnen was not the goods and chattels of Antho- 
ny Nixon, at the time of his taking of them; But by him let out, oꝛ 
delivered, 02 pledged to another, and it ought to have been ſhewn 
whoſe bona & catalla they were. And it dught not to vary from all 
other Pꝛeſidents. And the Caurt held it to be a material Excepti⸗ 
on fo2 the reaſons atoꝛeſaſd, and ifoꝛ that cauſe the Endictment 
was diſcharged by the whole Court. Gawdy abſente, and Reſtitution 
awarded to the party, loꝛ his goods ſeiſed {02 that cauſe. 


Henry Earl of Lincoln verſus Hoskins. 
Mich. 3 & 38 Eliz. rot. 3 J. 


Ebt. upon an Obligation of 501. dated 16 July, 23 Eliz. conditi⸗ 
oned, That it he trom time to time ſhouldierve the Cure at 
Taterſhall, and not Depart without licence, and if he ſhould make 
ſuch a leaſe of the Parſonage of kirkby, as the Earl ſhould require, 
and ifhe did not any Act by Reſignation, oz, #c. whereby the Leafe 
ould be void. That then, Ec. The Defendant pleads, That the 
Recoppy of Kirkby was a Benefice with Cure,whereofhe'was Par- 
Con, Andfurther recites the Statute of 13 Eliz. That no Leaſe of 
any LBenefice with Cure ſhould endure longer, then the Parſon 
—— be reſident upon his Beneſice, without abſence fo2 80 days, 
nd recites it with this clauſe therein, Tam div (where the woꝛds 
are tam cito) quam ea, aut aliqua pars inde veniret, ad ali quam poſſeſſionem, vel 
uſum inhibitum, vel &c. Which woꝛds by the Statute of 14 Eliz. 
are repealed,and appointed to be omitted; And further recites the 


Statute of 14 Eliz. That all Bonds, c. made to permit _ 


— 
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enjoy any Leaſe,ſhall be of ſuch effec as the Leale ; and alledgeth, 
that this Bond was made fo2 the enjoyment of that Leafe : And it 
was hereupon demurred. Firſt, In regard of the milretital of the 
Statute. Secondly, Becauſe it is not alledged, that he was ab- 
ſent. Fo2 otherwiſe, neither the Leaſe,no2 Bond be vol d. And fo2 
theſe cauſes, without any argument, it was adjudged to? the 
Þlatntiff that the Plea was inluffcient. 


Peter Roos verſus Adwick. 
Paſch. 37 Eliz. rot. 499. 


Reſpaſs foꝛ hꝛeaking his Cloſe apud Egmanton The Oefendant 
pleaded Not Guilty, and an eſpecial Aerdia found, that William 
Normington was ſeiſed of that land in Fee, and Let it to one Nicho- 
las Adwick, and his Aſſignes, During his like, and the lives of 
William and Thomas Adwick, his ſons, and afterwards Let it to pe- 
ter Roos fo years, tu whom Nich. Adwick attoꝛned. And aftet ward 
Nicholas Adwick the Father Let it William his ſon (now Defendant) 
at will, and died, leaving William and Thomas his ſons. And the 
ſaid William being in poſſeſſion, at the time of the death of Nicho- 
las his er, Peter Roos entered, andthe Defendant duſted him 
Er ſi ſupef kotam materiam, &c, The ſole Queſtion was, Whether 
Leaſe to one fo2 hig own life, and the lives of two others; be a 
longer and larger eſtate, then toꝛ his own life onely? Johnſon foꝛthe 
plaintiſt held, that ft was not: Foꝛ in as much as it 1s limited 
unto-him fo2 his own like, it is the greateſt estate of Free hold, 
and the. limitation fo2 the lives of others is vain and void; Foz 
a man cannot have a greater and leffer eſtate in him at one und 
the ſame time. But againſt that it was argued koꝛ the Defend- 
ant, that it was a good {imitation N the thꝛee lives, 
and he had them all in him to Aſttgn; and although de cannot 
have benefit in his own perſon of moze then his own life, pet he 
hath the reſidue of the other lives to aſſign over. And a manjmap 
pave a greater 02 a leſſer eſtate in him all at one time where the 
eller is ſubſequent, as an Eſtate fo? life, Kemainderfo? years; 
which although in his own perſon he cannothave-denefit thereof, 


pet he max allign it, 02 deviſe it, as 49 Ed. 3. o2 to foztett it, as 19 
d. 3. Tit. Wovenant. And he might ſave it in ã Quid Juris clamat, ag 
20Ed. 3, Quid Juris clamat i8. And it᷑ it had been limited unto him 


fothis own life, Remainder per auter vie, It had been good,bya grant 
over: So if a Reverfion be granted unto him per auter vie it had 
been good; and ſo it is where it is all by one limitation, he map 
thereof have benefit by afligning it over, oz to charge it witha 
ent, oꝛ to Let it fo2 years, which is good aslong as any of the 
ceſty que vies be living. And fo2 expeſs authoʒity herein, were cited, 
$Ed.3.402. 31 Eliz. Dierſleys nd Nevels Cale, and 32 Elz. VuedalsCafe, 
wherein it was held, but not avjuvged, that it was a good Leaſe 
fo2 the thꝛee lives, and not fo2 the life of the Leſſee onely. The 
common experience alſo in Leaſes af Biſhops, and ot᷑ Tenants in 
 Tailis to be granted to one fo2 his own lite, and the lives oftwo 
at his ſons. And it hath been allowed always to be good, as lon 
as any of them be alive: c they are made in this manner. Betau if 
nLeale fo2 like Remainder over cannot be good. And he wou 
not take it in Joynture with any _— foz then the other "= t 
, ] 


(8) 


— —— 
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(9) 


(10) 


p2ejudice him inpart,and he couldnot ſurrender, no2 change it at 


— 


is pleaſure. And ol this opinion were Gawdy and Fenner, Juſt: 
es, Fo2 otherwiſe, he ſhould not take ſo much as was linũtted 
unto him. And there is not any inconvenience herein: But all 
the Eſtates may well ſtand together in him. And Fenner ſatd,That 
he was of Counſel with M. Southcore in the Common Bench, 
whete the Biſhop of London made ſuch a Leaſe to one fo2 his own 
life, and of two others; and it was agreed to be good ko; all. 
{Wyherefore, they (abſencibus aliis Juſticiafiis) gave Judgement foꝛ the 
Defendant. Note; Popham was there at the time of the Argument, but roſe 
before the end thereof, but ſeemed to agree in opinion with them, although he 
delivered it not openly : Whierefore it was adjudged, Ut ſupra, but no Judgment 
was entered, becauſe the Parties compounded, 5 Co. 13. | 


Wyld zerſus Cookman. 


—— fo2 theſe wozds, Thou waſt forfworn in the Leet, innuendo d 
Leet hoͤlden in ſuch a Bannoz,luch a dap, ec. Che Oefendant 
pleads, that the Plaintiff the ſame day with others were fwozn 
vefoze the Steward, to pꝛelent, ec. And they r that ſuch 
a Ditch was not ſcolred,ad nocumencum,&c. which was falle, nd fo - 
juſtifies ; And it was thereupon demurred: And now moped, that 
this was not any Plea, becauſe it is not ſaid, That they knew it 
of their p2oper notice to be falſe : otherwiſe it is not Perjury, foz 
they make their — upon evidence, which it thep be- 
lie ve, and pꝛeſent taifly aceo2dingly, it is not any Perjury. Gawdy 
and Fenner; It. is p2operly and commonly intended, That they 
ſhould preſent falſe upon their own knowledg, And if thep p2eſent- 
ed upon evidence, the Plaintiff ought to ſhew it by Repltcation. 
Popham ; But a man ma not juſtifie by Jntendment, but it ought 
to be therein alledgod. Gawdy ; There is another incurable 
fault therein. Fo? it is not alledged, that the Ditch was within 
the Leet, and it it be not, the Pzeſentment thereofts out of their 
charge, and it is not any Perjury. ' Thich was agreed by all the 
manded whether an ao lay fo} theſe obs: Ano all che 7 
on | ; all the Ju: 
ſtices held, That it did, | 
» 


Freeſton verſus Crouch. 
Hill. 38 Eliz. rot. 711. 


Rror of Judgement in the Common Bench: Fo? that Tre. 
E paſs was there bꝛaught, and the Defendant pleaded at large, 
That the plate where; is two Acres, æc. and abuttals it, aud juſti- 
lies as in his Freehold. The Plaintiff by his Replication made a 
new Aſſgament. That the place where, is two acres, and abuttalls 
them otherwiſe then in the Barr. The Defendant Rejoyns, 

hat the two acres mentioned in the Barr, and in the Replicati- 


n are all one, æc. And thereupon the Plaintiff demurred, and ad- 


- 


udged there, that the Rejoynder was ill, and adjudged fo2 the 
Plaintiff And thereupon Error bꝛought, and allignen in the very 
point 
the 
the 


matter ot Lam, becauſe it might be true, that what 
PRES ſhews in his Replication and Abuttals, and what 
efendant hath pleaded in Barr may be all one. Fo2 m—_ 


* 
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may abut it upon the one ſide, and the other upon the other part, 
and both be true: And then there is not any reaſon, but he may 
plead it, and lo 18 21 H6. 21. 33 H. 6. 14. And (out was adjudg⸗ 
ed 20 H. rot. 449. betwirt Tylney and Spelman Sergeant. Wherefore, 
ec. But Popham, Clench, and Fenner, Juſttces, held the contrary. 
Fo: when the Platntift replies, and makes a_new Alignment, 
and ſaith, that it is alias quam in barra, Then he waves that, whereto 
the Defendant hath pleaded: ſo ask in truth it be the ſame thing, 
he can never take advantage thereof, but is eſtopped to gi be evt- 
Jefce in that, which the Dekendant hath pleaded, and therefoze to 
that place newly aſſigned, the Defendant ſhould have pleaded in 
barr thereto, 02 ougyt to have pleaded Not-guilty, and {0 are 14 H. 
9.4. and 27 H.8.7. But Gawdy e contra. And he held the Law to be 
with 21 8.6.21. Foꝛ it is not reaſon, Jfthey be all one place, but 
that he ought to plead it, and nat to ſtand upon an Eſtoppel, and 
put it upon evidence to a Jury. But not wi ſtanding, foꝛ as much 
as the other Juſtices were of the contrary Dpinton, he allented 


with them, That the Judgment chould be affirmed. 
Beckford werſus Parnecott, 


Trin. 37 Eliz. rot. 632, vel 61 3. 


jectione firme, Upon a ſpecial Uerdin, The Caſe was, That one 
Richard Parſons was ſeiſed of divers lands in Aldworch,' and had 
iſſue kour Daughters, viz. Barbara, Joan, Frances, ana Mary, and 27 
Eli made his (Cl in TUriting, and thereby deviſed all his lands 
in Aldworth to Barbara anÞ Joan his Datighters, and made them his 
Executrices, and after in 33 Eliz. purchaled other lands in Aldworth 
(which are the lands in queſtion) and after one J. S. came to the De⸗ 
viſoz,and deſired that he would ſell unto him thoſe — wy he 
lately purchaſed. And he ſaid, No, chey ſtiall zo with my o 
Aldworth, to my Executrices. Aftetwards in 34 Eliz. he being lick, the 
Will was read unto him, and he ſatd nothing thereto 2: But then 
gave divers Legacies of Goods to others, and cauſed them tobe 
witten and annexed in a Codfcil thereto, and died. TWhether 
thoſe lands newly purchaſed ſhall pats to the Executrices 22 
Will, was the Queſtion : viz. Whether by thoſe wozds uled to a 
ſtranger, 02 the annering of the Codicil to the Will; being onely 
concerning Goods, be as a new publication ot his Will to make 
thoſe Lands to pals, ec. Firſt, It was agreed by the Council on 


both ſides, and by the Juſtices, That if the Deviſo2 afterthepur- 


chaſe of that Land had made a new Publication of his TUill, and 
ſhewed his intent, That thoſe Lands ſhould paſs, it had been 
a good deviſe of them: Fo2 the woꝛds in the Will are All his Lands 


in Aldworth; which are apt enough, and ſluffictent to carry them, 


and he could not have added mo2e apt woꝛds thereto. But after: 
wards, all the Juſtices ( Gawdy abſente) held, that it is a new Pub- 
lication of his Till, andſufficient by the woꝛds to I. s. Fo2 that 
ſhews his intent ſufficiently, and the Will writ hath woꝛds ſufft- 
cient. And Fenner held, that the annexing of the Codicil thereto, 
is a new Publication as to it: fo2 therein he affirmed, that it 
ſhould be his Till at that time. But the other Juſtices doubted 
thereof, becauſe he doth not ſhew thereby any intent, That NE 


er lands in 


(11) 
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7:11 could be fo2 bis purchaſed Land: oz, that he then re. 
ke them. But fo the reaſons befoze, Jt was adyudged oz 
the Plaintiff,that thoſe Lands well paſſed by the Till, | 


Aſcue vcrſus Hollingworth. 
Ante Mich, 37. Pl. 14. & Hill. 38. Pl. S. & Hill. 39. Pl. 16. 


(12) He Caſe was now moved again to be ſuch, H. Aſcue, W. Aſeue, 
1 and John Fitz- williams were bound to Hollingworth in 400 l. by ſuch 
woꝛds, Obligamus nos ad Solutionem prædictam, & ſi defecerimus de ſoluti- 
one prædicta, tunc currat ſuper nos, & quemlibet noſtri pœna Saluti Stapul, &c. 
Hollingworth thereupon bzought Debt againſt H. A. onely, who de: 
manded Oyer thereof, and it was entred in hc verba, &c. The 
Defendant pleaded, that it was intended to be onely a Statute z 
and, becauſe it was not ſealed in ſuch manner as it ought to be, 
with a Seal of two parts, it was a void Statute, 'whereupon he 
demanded Judgement, whether he ſhould ſue it as an Dbligatt- 
on: And it was thereupon demurred, and adjudged againſt the 
Defendant in the Common Bench, and Error thereof bzought, 
and two Errors onely 1 — Firſt, that it being void as a 
Statute, Jt is not any ligation, and ſo an Action of Debt lies 
not upon it. Sezondly, Jf it be an Obligation, it is joyntly enter: 
ed by thꝛee, and therefs2e he cannot ſue the one without the 
others, Godfrey e contra; For e firſt Error,although it be void as a 
Statute, yet it is a good Obligation, fo2 there be woꝛds therein 
Dbligatozy : And every Statute is delivered to the party; As 20 
Ed. 3. Accompt 79 is. And an Endiament, which tinds a thing 
as Felony, which is not ſo, ts vold fo2 the Felony ; but is a 
$ood Endicment fo2 the the Treſpaſs, as 6H. 7. and 18 Ed. 4. ate, 
econdly, although thꝛee be named in the Deed, yet it appears 
not that they all enſealed it: Therefoze the Action bꝛought againſt . 
one of them is well enough; and ſo is 28H.6. 3. Gawdy; It is 
good, as an Obligation, becaule it never was any Statute, As 
fo the ſecond Error, he held the Judgement tobe Erroneous fo? 
that Cauſe. Fo2 the woꝛds ofthe Obligation are joynt: and, be⸗ 
ing a Joynt Bond, The one ſhall not be ſued without the other; 
although the party admit thereof; yet the Obligation being 
entered upon RKeco2d, ſo as it appears unto us, that the ARion 
is miſconcefved, we ought to abate it, and ſo is 14 Eliz. Dy. 316. 
Fenner; Jt cannot be an Obligation, fo2 a Deedought to be ac 
coꝛding to the intent of the parties: and here it was never in⸗ 
tended by the parties to have it delivered as an Obligation; but 
was acknowledged as a Statute, & that appears by the Mayoꝛs 
Deal put thereto, and the woꝛds therein. And here is not any al- 
legation of the delivery thereof. And although in Debt upon a 
Band, the delivery thereof need not be preciſely alledged; fo? it 
ſhall be intended: pet being here alledged to be acknowledged as 
a Statute (which needs not any delivery) There ought an er- 
pꝛeſs delivery be alledged thereof, in Debt ought thereupon as 
upon an Obligation (if1t be to be taken as an Obligation) Dther- 
wiſe it never ſhall be ſo intended. And to the ſecond Error he con: 
ceived it to be an Error apparant foz the reaſon befoze alledged. 
Popham ; Debt lies upon a Statute, as upon a Reco2D, 02 as upon 
an Obligation, although it never were delivered, Foz it 5 —— 
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Reco, that it was delivered. And the party is eftopped to ſay 
the contrary 2 But here it is a void Statute; ſo it is not any 
Reco2d to eſtop him. And therefoze it is good, it it hath not any de⸗ 
uu very. But the Detendant might well have pleaded Nient ſon fait, 
and given this matter in Evidence: But he hath implicity admit- 
ted thereof by his Bar, That it was a Delivery, and therefo2e he 
hath now pafled it. As to the ſecond Error, it appears pot whe- 
ther the other two did enſeal it, o2 not: Noꝛ whether they be now 
living, oꝛ not : otherwiſe the Action is well maintatnable againſt 
the one onely, which ought to be ſhewn on the other part: And pri- 
ma facie, It may be good àgainſt the one. Clench abſente, adjournatur. 
Akterwards, Hill.; 9 Eliz. it was moved again, and reſolven, notwith⸗ 
— theſe Exceptions, That the Judgement ſhould be at: 


Eaſon verſus Newman. 
Hill. 37. Eliz. rot. 460. 


4 upon the Caſe Sur Trover : A ſpecial Aerdia was found ; 
That one Pepper was poſſeſſed of thoſe goods, andthe Defen- 
dant found them, and Pepper made the Plaintiff his Executo2, 
and that the Dekendant, knowing them to appertain to the Plain⸗ 
tiff, denied to deliver them unto him upon his requeſt. And whe- 
ther, That were a converſion without any other Act done, was the 
Queſtion. . And all the Juftices, Popham abſence, held, That it was 
a Converſion by the ſole Dental. But being afterwards mo- 
bed again, Popham held it to be no Converſion: But it was cited 
at the Bar, That 23 Eliz. in this Court, It was ruled to the con⸗ 
frary 3 Et adjournatur. b | 


Kirton verſus Williams, and three others. 


Trin. 38 Eliz. rot. 623. 


Þ an Appeal of Mayhem, Thꝛee appeared: the one of them pleads, 
Nul tiel in rerum natura, ds the fourth named, and Quoad the Felony, 
Not-Guily. The other pleaded Miſnoſmer, and-to the Felony, Not- 
Guilty. The third pleaded Not-Guilty, To the Pleas of the two 
firſt the Plaintiff Demurred. Foz Tanfield moved, That it was 
not any Plea to plead in Abatement, and alſo Not-Guilty, in any 
Caſe,but where the life is in Feopardy,which is allowed tn favorem 


- itz. But here this Action is but in nature of Treſpaſs. And of 


that Opinton was the whole Court. Fo2 Popham and Fenner ſaid, 
When one pleads in Abatement, and alſo in Bar of the Action, 
Che Plea in Bar waves the Þlea in Abatement of the Writ, 
unlels it be where the life is in Jeopardy, in Caſe of Felony, and 
that is in favorem vitæ. Afterwards the Court awarded, That the 
Pleas in Abatement were oufted , and the Pleas of Not-Guilcy 
ould onely ſtand, | 


Kelſack 


(13) 


(14) 
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Kellack verſus Nicholſon. 
Ante Trin. 38. Placito 8. 


He Caſe was now moved again fo2 the Plaintiff, Thar the 
Actign lay, F02 although an Executoꝛ may gibe a thing in 
poiſeſſioff, and it ſhall bind his companion, as 28H. 8. 23. 
may releaſe a Debt, which alſo is good againſt ht companton, ſur⸗ 
viving him; koꝛ they are things executed, and othing remains 
to his companion; pet gere notwithſtanding the Deltvery ofthis 
Bond, the Debt, which is a thing in action, remains, and by 
conſequence he wall have remedy toz the Deed, elpeclally as ths 
Cale is; fo2 that the Deed was not delivered to the Debto!, any 
ſa might have been a Releaſe unto him of the Debt, but to a 
ſtranger, And it is as if Tenant in Tail ſhould give the Deep of 
Intall, and die, yet the Jſlue, having right to the Land, hall have 
a Detinue fo2 the Deed, Gawdy; The Caſes be not allke : Fo; a 
Tenant in Tall Cannot give the Land it ſelf from his Iſſue, ng 
moze can he give the Deed of Intatl. But if Tenant in Fee-ſimpie 
gives the Charters of his Land, and dies, fo as it deſcends to 
his Þeir, pet he hach not any remedy fo2 theCharters, So here, 
inregardthe Execiuto2 might have releaſed the Debt; Soma 
give, and diſpoſe of the Inſtrument of the Debt, And if there be 
rwo Leftees by Indenture and the one gives the Indenture ton 
ſtranger, the Term ſhall ſurviveto his companion Foz nothing 
of the Term paſſed by the gift of the Jnventure : pet his compa- 
mon hath not any remedy to2' the Indenture. So here, &c. 
Cherekoze, xc. And of that opinion mere Popham,and Clench: But 
Fenner e contra. Foꝑ in as much as the Debt rematns to the ſurvi- 
ving Executo?, ſa the deed ſhall remain, and appertain undo him: 
W jerefo2e, &c. But notwithſtanding, Jt was adjudged fo? the 
ekendant. 


ls, 02 


Johnes verſus Davers. 


* Plaintiff,being Regffter to the Biſhop of Gloceſter bꝛought 
an Action upon the Cale, and declares, That the Defendant 
Duxit & propalavit hæc Latina verba in præſentia diverforum, qui intellexerunt 
Romanam Linguam,yviz. Inimicus meus, (the Plaintiff Innuendo) is an Extor- 
tioner, and divers others flanderoug woꝛdg, which were clear 

Actionable. And the Defendant pleaded a vicious Bar, and 

was thereupon demurred. But now Snag fo2 the Defendant mo- 
ved, That,upon this Declaration, the : {aintiff ought not to re- 
cover. Firſt, it is ſuppoſed, that the Defendant ſpake flanverous 
woꝛds in Latine, in preſentia diverſorum, who underſtood Linguem Ro- 
manam, Which well may be; fo2 Lingua Romana, at this day, intends 
the Italian Tongue, Enot the Laine Tongue. And then, i the wows 


were ſpoken in the pꝛelence of thoſe, who underſtood not that 


Tongue, the Afton clearly is not maintatnable: Foz it was 
not flanderous, where none underſtood it. And therekoze it was 
adjudged in the Erchequer, where one ſpake-drivers flanderous 


wo2Ds in the Welck Tongue, the Action lay not, without aver- 
ing them tobe ſpoken in the 
Welch Tongue. And ok that 

if it might be intended, 


2elence of thoſe, who underſtood the 
pinton was the whole Court, That 
That the Latine AND Romane — 
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differed (as at this time it leemeth they Differ : fo2 the Roman 
Tongue now uſed may ve intended the ſtalan Tongue ) then the 
action lies not. Secondly, Oe both not ſay, That the Plaintiß 
was an Extoztioner. But he {atth Inimicus meus, Which cannot be 
intended of the Plaintiff, moꝛe then of any other. And although 
the Plaintiff alledgeth, that he ſpake them (innuendo the JÞlain- 
tiff) it is not material; ro2 it did not fo appear to them, who heard 
it, But if it had been averred, that at the ſame time he was the 


Plaintiffs enemy: And that the Defendant had not aupother 


enemp, there peradventure it would have been otherwiſe. And the 
whole Court were clearly ok that Opinion. And Popham cited 
Dir John Bourns Cale to be adjudged , that where thꝛee were lwoꝛn 
in Evidence againſt him, and he ſatd , One of you is perjured , ann 
the one of them bꝛings an Action fo2 theſe wozds , and atlevgeth 


that the Defendant pale thoſe wozds (Innuendo of the Plaintiff ) 


and adjudged , that the Action lay not, TUherefoze, to2 the laſt 
Creeption it was adjudged againſt the Plaintiff. Mich. 43 & 
44 Pl. 46- 


Harecourt werſus Biſhop. 


fu of a Judgement in the Common Bench in an Aſfurpfic. The 
Erroꝛ aſſigned was, Becaule the Judgement was entered, 
Quod Querens recuperet 100 l. per Juratores aſſeſſ. & 5 I. pro miſis, per Jurar. 
hie de Incremento adjudicat. Sd it 18 per Jurat. where it qlight to be 
per Curiam , ànid thereby a Miſpziſion and Erroz. But tt was 
payed, that it might be amended; fo? it is but a Diſpatſon of 
91 Clerk in his Entry: and therefoze is well amendable by the 
Statute of 8 H. 6. cap. 12. But the Court held, That it was not 
amendable; fo2 it is the default of the Court in the Judgement, 
which never is amendable : fo2 if it had beenomitted by whom 
they were aſſeſſed , it had been clearly ill: And ſo ft is when it is 
entered tobe affeſſed by a wꝛong perſon , it is not amendable; no 
moze, then where an Entry ts, Ideo capiatur , where it ſhouldbe, In 
miſericordia, which is meerly the default of the Clerk, who en- 
tered the Judgement, TUberefoze it was reverted, 


Bacon verſus Hill. 


Trin. 27 Eliz. rot. 382. 


Reſpaſs. Upon a Special Aer dict, it was found, That one Jef- 

fery Hill was ſeiſed of thzee Tenements , viz. Rawlings, Rivers, 

and Downings, und had iſſue thꝛee Sons, viz. John, Richard, and 
Robert; an d by his Will in wetting deviſed all thoſe Tenements 
to his Mike to2 her like; andafter her deceaſe, that his Tene⸗ 
ment called Rawlings ſhould be to John his Son; and his Te- 
nement called Rivers ſhould be to Richard his Son; and his Ce- 
nement called Downings (being the Land in Queſtion) to Ro- 
dert his Son. And further deviſed , That if one, o2 two of 
his Sons died ; that then his part o2 parts ſhould remain 
to the Survivozs. And further deviſed (having thzee Daugh- 
ters) to every of them 101. to be paid out of his Land by every 
of his Sons, as ſoon as they ſhall enter their parts, after the _— 
0 
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of their Mother, as aforeſaid. And in the end of the TUtll puts this 
Clauſe: Provided always, if it fortune any of my ſaid Sons to marry, and 
have Iſſue, and to die, before he enters his Part: then I will, that his Part hall 
remain to his Heir of his Body , and not to remain to his other Brothers „as a- 
foreſaid. And they further tound , that the deviloꝛ died, and af- 
ter ward his eme died; and every ol the Sons entered into their 
Parts; and after Robert had iſſue the detendant, and died: and 
John the eldeſt ſon had iſſue a daughter „ married to Bacon the 
plaintiff: And whether the ſon of Roberc ſhall Have this Land, 
as Heir in Tail, oꝛ Beir in Fee-ſimple ; fo2 that his fathers de⸗ 
viſe was paying 10 l. which being a_conſideration, gives unto 
him a Fee, 02 at leaſt wiſe a Fee-tail : as Tanheld argued foz the 
defendant, And all the Court reſolved , that Robert ſhould not 
have a Fee-ſimple; fo2 although tt 1s deviſed , that every one 
Hold pay a Conſideration, viz. rol. yet it being further lum- 
ted, that after the death ol every of them it ſhould remain over; 
that ſhews his intent, that he ſhould have it fo2 his Life only, 
notwithſtanding that Limitation of the payment. But Gawdy 


held, that he ſhould have an Eſtate-Tail bythts deviſe ; fo2 when 


he willed, that his iſſue ſhould have it, although the father did 
not enter his part; a fortiori he intended, that his iſſue ſhould have 
it by deſcent, when he entered his part and died, Having iſſue, 
But popham, Clinch, and Fenner e contra; fo2 àn intention ſtzall never 
be taken to be againſt the expꝛeſs Letter ot aTUtll ; and here by 
the pꝛemiſſes it is not limited but fo2 life, and the laff Cauſe 
doth not limit an Eſtate⸗Cail, but where he had iſſue, and died 
betoꝛe he entered his part. So it is limited upon a Condition, 
which is not perfozmed ; wherefoze, #c. And Popham ſaid, It 
might be intended, that he limited it in this manner, becauſe if 
the father had died before he had entered and taken the p2ofits,that 
he might by ſuch means have pꝛovided fo2 his iſſue, and that then 
his flue ſhould have it; otherwiſe not. TUherefo2e it was adjuged 
koꝛ the JPlainttf. N 


Eaſt verſus Harding. 
Hill. 37 Eliz. rot. 996. 


— Firmæ. An Eſpecial Uerdict was found , That Sir 
Henry Lea mus ſeiſed in Fee of the Mannoꝛ of Quarender , in 
the County of Bucks; whereof the Land, cc. was parcel, #c. and 
Copy-hold Land, anddemiſable in Fee, #c. And that Sir Herl- 
p Dow granted it by Copy to the defendant : And further found, 

hat the ſaid Sir Henry Lea infeoffed one Keen of the ſaid Land, 
who let it fo2 twenty one years to the plaintiff : and after- 
wards , 'viz. 32 Eliz. the defendant cut down two Elms, being 
Timber, to repair his Houſe : And that he let the Land foz 
thee years by Parol onely, to begin the next Michaelmas : And 
that the leſſee died befoze Michaelmas - And that afterwards 
the leſsee of the plaintiff entered, and the defendant re-entred, 
and ouſted him: And that, upon the Tueſday befoze the Aerdid 
found, He had beſtowed one of the Elms fo2 Repairing, and 
that the other remained ready ad Reparationem faciendam , and , EL, 
And upon all this matter ſhewn, xc. More fo the Platntiff met 


— 
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That, in this Caſe, the Topy-hold was fozetited. Firſt, Becauſe 
thers is Caſte committed, which of it (eli is a Foꝛteiture in Law, 
as 944.4. 18. And although it be kund, Chat by the Cuſtome he 
might cut down fo2 Reparations , pet he ought in convenient time 
to Imploy it: Other wile, it is a Fosteiture. And it is fund, That 
they were cut down in 32 Eliz. and not imploped until 37 Eliz. al- 
ter this Action bꝛought, and the one of them not pet imploped: 
So fo2 that it is foztetted, Secondly , The Leale here made is a 
Forfeiture. Fo, by making that Leaſe, he took upon him to make 
agreater Eſtate , then he had any authouty to do. And although 
it were by Parol onely, yet all ispne, and the makifff; of the Leale, 
and Entry ok the Lefiee, is a Diſſeiſin: which 1s the reaſon , 
That it is a Fozfeiture in it ſelf, Pudſey,f02 the Defendant,moved; 
That there was not any Fozfztture : And, if there were , yet the 
Lo2d cannot take any advantage thereof; befo2e it be pꝛelented by 
the Pomage. But all the Court agatnſt it: Foz the P2eſent- 
ment is not ot neceſſity , but fo2 tie Lozds better inſtruction of 
his Title, and he may, if he will , take advantage of it betoze 
the Pꝛelentment. And all the Juitices held, That the making 
of this Leale fo2 years is a Foxfelture init ſelf, whenthere is not 
any Cuftome to warrant it: Fo2 he hath no Authoaty by the 
Rab to make ſuch an Eſtate. And although this ts a Leaſe ts be- 
gin at afuture day, and the Lefſee hath not entered, yer it ts 
Forfeiture pzeſently , fo21t 18 à good Leaſe between the Parties. 
Secondly, As to the cutting down the Trees , they were not all 
agreed, whether it were a Fozteiture , in regard it was found, 
That they were neceſſary koꝛ Reparattons , and that he cut them 
fo2 that ptirpoſe. Gawdy,and Fenner held, That it was not any Foꝛ⸗ 
feiture; Foz it fs found , that he implaled one ; and it is well 
enough in reſpect of the time: Fo2 it may be they were not ſufft- 
cently ſeaſoned bekoꝛe. And it is found, they were cut down koꝛ 
that purpoſe, - and are not otherwiſe impioyed: CUherefore it can- 
notbe auy Foxfeiture. And Fenner ſaid, Although that Tree, which 
is not imployed , ts moꝛe then was ſufficlent to repair the Houſe: 
Pet, leeing that he cut it down fo2 that purpoſe, and peradventure 
did not know what would ſerve fo2 that purpoſe , It is not any 
Forfeiture ; fo2 it was adjudged in this Court, where one cut 
down wood to make Hedges, and uſed the greater part thereof in 
hedging; yet fo2 the reſt, which was cut down fo2 that purpoſe , 
no Tythes ſhould be paid. But it was then moved, admitting 
there were a Foxfeiture ; Whether the Leſſee fo2 years of the 
Feoffee ſhall take advantage thereof: Fo? it was agreed by all 
the Juſtices , That the Feotfee himſelf , if he had not made that 
Leaſe , might have taken advantage of the Fozfeiture: Fozhe 
is Dominus of that Copy-holy. But, Whether his Lefſeemight 


enter, Gawdy, and Fenner doubten. But they agreed, that Leſſee 


fo2 years of a Mannoꝛ may take advantage of the Foxfeiture of a 
Copy-hold. But Popham, and Clench heldclearly , That Leſſee fo2 
years of the Feoffee might well take advantage of that Foꝛkei⸗ 
ture. Fo2 the Copyholder, as to the Fozkeiture of his Eſtate, re- 
mains in all degrees as befoze the Severance thereot from the 


Dannoz, TAherefoze, &c. Ec adjournatur. 


STT Brown 
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Brown verſus Michel. 
Trin. 37 Eliz. rot. 661. 


Recor of a Judgement in the Common Bench, fo2 theſe woꝛdg, 
991. — Cn the Plaintiff.) hach delivered untruths — 


laintft recovered. And the Erroꝛ now aſſigned was, That t 
Bonds were not actionable. And all the Court ( abſence Ge 
agreed, Thatthe wozds were not actionable, Foz a man doth 
not ſwear all things in his anlwer to be true: But onely thoſe, 

hich are or his own knowledge; and fo2 the others, That he be. 

ieves them to be true. And it may peradventure be untrue in ſome 
matter of Circumſtance, and not in matter ok Subſtance , which 
is not material, no2 is any Perjury, oꝛ Dffence, and ſo no Agion 
lies. And the Judgement was reverſed. And it was laid at the 
Barr, That the Judgement inthe Common Bench was entered 
by the Platntiff againſt the direction of that Court. 


Auſtyn verſus Twyne. 
Trin. 37 Elz. rot. 348. 


E ſedlione firmæ. Upon a ſpecial . it was found, That one 
Henry — being Patron of two Churches, viz. the Church 


of Dean, and 
And the one of the value of ten pounds, and the other of the value 
of eight pounds, and moꝛe; The 12 by the aſſent of the Pa⸗ 
tron, united, and conſolidated the ſame Church es; And the ſame 
day che Patron confirmed that Anion, and afterwards the Queen, 
reciting that Uniſon, ratiſies, and confirms it by her Letters Pa- 
tents: And, Whether it were a good Unton? was the Queſtion. 
Jt was agreed bythe Councel on both ſides, That this Union 
reſted at the Common Law , and it is out of the Statute of 
37 H. 8. cap. 21. Becauſe the Churches are above the value of eight 
ounds mentioned in that Statute, Atkinſon, fo2 the Plaintiff, mo⸗ 
ed, That it was not a good Anion; Foz it ought to be by a 
Precedent Licence from the Queen : And a Subſequent Con- 
rmation will not ſerve , Foz the ought to be the firſt Agent in the 
making an Union; Oz, at leaft wife, give the Pꝛecedent Aſſent 
thereto, as 50 Ed. 3. 26. 21 Ed. 3.6. and 19 Ed. 3. Gard. 18. Foſter e contra, 
The D2dinary is the pꝛincipal Acto2 in the Union, and, if he 
doth it with the conſent of the Patron, and Queen, be that Sub⸗ 
ſequent, oꝛ Pzecedent, it ſuſticeth. Vid. 40 Ed. 3. 28. 6 H. 7. 14. 11H. 
7.6. 9H. 6. 22. Gawdy, Clinch, and Fenner were of the ſame Ppi⸗ 
nion, That this Union was good, and the Confirmation is well 
enough fo? the time. Popham; J agree, That ſuch an Union, 
made at the Common Law, was good, and it was not material, 
whether the Queens Afſent be P2ecedent, oꝛ Subſequent. But 
J conceive, That it is not good at this day : Fo2 by the Statute of 
37 H. 8. there cannot be any Union made of any Church erceed- 
ing the value of eight pounds. Foz, although the Statute is in 
the Affirmative; That the Qꝛdinary may make an Union , where 
the Church is under the value of eight pounds: Pet therein is a 
Negative implied, That be ſhall not make ſuch an Union, were 


his Oath , in his anfzwer to the Bill of . S. in the Chancery. And there the 


e Church of Aſh, being within a mile together: 
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the Church is above the value of eight pounds. Foz, by the 
Common Law, the D2dinarp of himtelt might have made an 
Union of thoſe Churches, which were poo? , und the one not ha: 
ving ſufficient to maintain a Miniſter, by the content of the JÞa- 
tron, without any confirmatton from the King. But what ſhould 
be ſaid to be a pooꝛ Church, was the Doubt. And this Statute of 
37 H. g. hath put it in certain, viz. where it is not above the value 
of eight pounds, and that ſuch an Union ſhall be good without the 
Kings Confirmation, Foz, at the Common Law, the D2dinary 
could not have made an Cinion , unlels where the Church was 
pobꝛ. And the Statute herein alfo hath an Jmplied Negative; 
That there never ſhall be an Anion, where the one ſufficeth to 
maintain a Yiniſter , which the Law accompts to be eight 
pounds. Fo? there is aProviſotn the Act, That, if the people of 
any Church will increaſe the value to eight pounds, That the 
Union ſhall be void; which ſhews the intent of the Statute to a- 
void accumulation, and to reſtrain the authozity in Uniting of Be- 
nefices, which they had by the Common Law, Gawdy, and Fenner 
e contra; F02 the Statute 37 H. 8. is onely in the Affirmative , and 
not with a Megative: And then it never takes away the Com- 
mon Law, as appears 33H. 8.50. and 4 ànd 5 Ph. and Mary, 135. 
And at the Common Law the D2dinary, by conſent of the Þa- 
tron, without the Kings Confirmation,might have made an Uni. 
onof Churches , which were pooz ; But not of Churches , which 
had ſufficient to ſerve the Cure, sach ot them by its ſelf, without 
the Kings Confirmatton 2 But, by the conſent of the Ring, Pa⸗ 
tron, and Oꝛdinary, an Union may ve ot any Churches of whatſo- 
ever value it be. And this authonty is not taken away by the 
Statute , no2 reſfrained , but limited of what an Union may be 
made without the King. Whetefoze, cc. Popham, Ie are to — 
the Clvilians „ where an Anton may be made at the Canon 
Law. And afterwards Doctor Steward fo: the Defendant, and 
Docto2 Crompton fo2 the Platatiff were heard in Court. And it 
was agreed by both, That by the Canon Law the D2dinary, with 
the Paͤtrons aſſent, might have made an Union of two Churches, 
although either of them weve wozth one hundzen pounds per 
annum; and ſuffictent to maintain a Miniſter of its ſelf, and this 
by the expzeſs Text of the Canon Law. Foz an Union may be 
made fo2 divers Cauſes, viz. JYoverty of the people, 02 Paucity 
ofthe Pariſhtoners, o: the like. And fluch an Anion might have 
been made without the Popes Confirmation. And ik an Cnt- 


on had been unlawfully made. Pet Steward ſaid , That 2 being 


afterwards confirmed by the Pope,Jitwas fo2 ever good, and valid. 
And ſuch authozity as the Pope had, the Queen nowhath by the 
Statutes, And Crompton denied not. but that ſuch Unions might 
be made, of what value ſoever the Churches were : But he ſaid, 
dF in this Cale, the Union was made upon a ſuppoſed, and 
petended Poverty, which appears to be falſe, and ſo the D2dinary 
deceived, Quia ex falſitate, wherefoze it is void. But the Court 
ſaid, That they were not to diſpute of the Ualidity of the Union. 
Foꝛ that comes in Queſtion in the Spiritual Court. But, fo2- 
almuch as an Anion in ſuch Cale might be made at the Common 
Law; It is not reſtrained by the Statute. herefoze, by the 


ud 


aſſent of Popham, It was adjudged fo2 the Defendant, That it. 


was a good Union. = 
Baptiſt 
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Baptiſt verſus Michelbourn. 
Paſch. 38 Eliz. rot. 432. 


LRror of a Judgement , in an Action upon the Cale, upon a 
E Trover in the Marſhalſey. The Crover, and Converſion be. 
ing ſuppoſed at Southwark , within the Virge, and adjudged fo2 the 
Plaintiff. The Erro2 aſſigned was, Becauſe none of the Parties 
were Del Hoſtel le Royne , no? living within the Virge. And it was 
thereupon Demurred. And Godfrey moved, That, koꝛ this Caule 
the Judgement was erroneous. I02 that Court cannot hold 
Pleas betwirt ſtrangers: and, in p2oot thereof, he Cited a Pꝛeſi. 
dent, Hill. 1 Ed. 4. rot. 47. and the Book of Entries „ 278. 10 H. 6; 
13. 7H. 6. 31. Popham, and Fenner held, That the Action well lay; 
Fo? the Statute of Articuli ſuper Chartas, Cap, 3, Which ſhews, 
That Treſpalles fhall not be bꝛought there, no2 Action betwixt 
others, then of the Hoſtle of the King, is intended of Tteſpaſſes 
fo2 Land, and not bf ſuch Perſonal Actions. And there be many 
Jeſidents., That in ali times (ſuch Perſonal Actions have been 
there bought , and allowed. But Gawdy doubted thereof, But 
they all held, That if the Action be not maintainable there, The 
Judgement is void: Pet Erroꝛ lies thereof. Sed Adjournatur. Note, 
Another [2efident was ſhewn in Mich. 32. H. 6. rot. 27. betwirt Rede 
and Purcas. Erro? of a Judgment in Treſpaſs in the Marſhalſey , 
becauſe that none of them were Del Hoſtel de Roy, and Reverſed, 
6 Co. 20. b. 


Parrat verſus Carpenter. 


; Ction upon the Caſe fo2 (Mods: and Declares, Thereas 
he was Parſon of D. and a Piat ; That the Defendant 
ſpake theſe Woꝛds. Parrat (the Plaintiff innuendo ) is an Adulterer, 
and hath had two Children by the wife of J. S. and I will cauſe him to be depri- 
ved for it. After Uerdict it was moved, That an action lay fo? theſe * 
wo2ds ; fo they be very flanderous to the Plaintiff, and touch 
him in his Credit, and p2ofit, and are caule of Depzivation, if 
they be true. But the Court held, That it is a Slander exami⸗ 
nable onely in the Spiritual Court, and not here, Therefoze it 
was adjudged fo2 the Dekendant. 


Broughton verſus Randall. 
Trin. 38 Eliz. rot. 876. 


"Rror of a Judgment in Wales, in Dower ; where the Parties 
were at Iſſue. And at the day of the Ven. Fac. returned, none of 

the Juroꝛs appeared: Whereupon an Habeas Corpora, with a Decein 
Tales, was awarded; And thereupon a Trial had with part of the 
pꝛincipal pannels, and part of the Tales and Judgement acco2d- 
ingly. The Erroꝛ afffgned was, Becauſe an Hab. Corp. with a 
Decem Tales, WAS awarded, where none of the pꝛincipal pannel ap- 
cared, And a Tales ought not to be awarded, bur where two at 
eaſt ok the pꝛincipal pannel appeared: So that they of the 
Tales, with the pꝛincipal Jurors who appeared, might make a Ju 
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as 27 H. 6. 10. and 37H.6. Tales. Br. 12. But all the Juſfices held, 
That if upon an Habeas Corpora and Diſtringas, none of the Jury ap⸗ 
peared ; yet a Decem Tales ſhall be d wardeb: but not upon the ver. 
Facias » àlid that is the Difference, and theretoze, as this Caiets , 
it is Exroneous. But it was then ſatd, That it was altogether 
the courſe in Wales, to award Tales in ſuch Taſes. And the Court 
ſaid , If it were ſo ; it is not any Erroz: Foz the Tuſtome 
of every Court is a Law in that Court; as. 10 Ed. 4. and 5 Ed. 4. 
are. But it then was ſatd, That he ought to have pleadedit ſpecs 
cialſy : Otherwile the Court cannot be info2med thereok. But 
the Court ſald thereto, they might betnfo2med thereof by Þ2ck- 
dents, and by a Certificate from the Judges there, whereta 

they would give Credit. And ſo was now lately done, here in a 

Quod eideforciaty It Wales, becauſe we were inkoꝛmed, That the 

common courle was to give Judgement Final in that Aion , 

It was no Erro2. And ſo the Court appointed here: UWhere- 

foze Adjournatur. Afterwards, becauſe no Pꝛeſidents were ſhewn, 

It was Reverſed, Note here, the Title of the Feme, to recover Dower, 

was, That the Father and Son were Joynt-Tenants to them, and the Heirs of 
the Son. And they were both hanged inone Cart. But, becauſe the Son (as 

was depoſed by Witneſſes) ſurvived, as appeared by ſome Tokens, 218. his ſha- 

king his Legs. Mis Feme thereupon demanded Dower. And upon 

this Iſſue Nunques Seiſie Dower , This matter was found fo2 the 

Demandant. | 


Fetherſton verſus Allybon. 


Ebr againſt an Executoꝛ, upon an Obligation made by his 
Teftato2.The Plaintiff was Non-Sutted : The Defendant 

had Coſts by oꝛder of Court. Dtherwtſe it is, where an Erecuto? 
Is Hlaintiff, and is I2on-ſutted. Foꝛ it cannot be intended, Thar 
it was concei ved upon malice by him. vid. Statute 23 U. 8. cap. 15 


The Earl of Lincoln verſus Flower. 
Paſch. 38 Eliz. rot. 159. 


pa of a Judgement in Debt, upon an Obligation, in the 
Court of Common Bench, where the Earl pleaded Non eſt 
factum, and found againſt him, and Indgement given. 1deo capia- 
tur. And, thereupon Erro2 aſſigned , becauſe he was a Peer of the 
Realm, and a Capias lies not againſt him. Sed non allocatur. Foꝛ 
by this Plea foundagainſthim a Fine is due to the Queen: And 
none ſhall have any Pꝛiviledge againſt the Queen; Therefoze Ca- 
piatur — fine well lies, And the Judgement was aftfrmed, 27 H. 8. 
22. II H. 4. I5. : 


Elinor Bliſſet verſus Johnſon. 


A Ction fa theſe woꝛds, Thou ( innuendo the Plaintiff) art a vil- 

lanousand a Murderous Quean ; for thou didſt murder my laſt Wife. The 
Defendant pleaded Not Guilty. The Jury found,That the Defend- 
ant ſpake thoſe woꝛds of the Plaintiff to one Spinkfoot. She is a Vil. 
lainous, Murderous Quean ; for ſhe did murder my laſt Wife. Et ſi, &c. Po p- 
ham und Fenner heid, That this Qerdict is againſt the Plaintiit'; 
Foꝛ they be not the ſame woꝛds mentioned in the wing 
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And ik the Defendant had been found Guilty generally, and the 
Plaintiff had recovered , the Recovery would not have been a 
"Sar in a new Acton fo2 theſe wozds : Foz they be fo variant, 
that he cannot help himſelf with an averment that they are the 
ſame woꝛds. But cy e contra; f02 they areall one in lubſtance. 
And the difference to whom they were lpoken, is not material. 
And they may be well averred in a new Acton gel theſe wozds, 
that the woꝛds in the firſt Declaration , and thele are all one. 
Theretoꝛe it was adjourned, 55 n 
Thomſon verſas Clerk, Mich. 37, & 38 Eliz. rot. 228. 
Ction ſur Trover , and Converſion of Soods, apud D. in Comitat. 

{A Nott. The Defendant faith, That he recovered againſt the 
Plaintiff a Debt of 201. by Bill in the Queens Bench, and there⸗ 
upon had a Fierifac. Directed to the Sheriff ot York , who, apud Wake- 
field in Comitat. Eborum , ſeiſed thoſe Goods , and delivered them 
unto him in ſatisfaction of this Execution: and ſo juſtifies the 
Converfion. And it was thereupon demurred, and without argu- 
ment ruled: that the pleading was ill. Firſt, Becauſe he ſhewed 
not where the Queens Bench was, at the time of the Recovery, 
it being a Court removeable ; as 5 Ed. 4.8. is, Decondly , The 
Trover and Converſion is ſuppoſed to de in the County of Not: 
and he juſfifies in the County of York , without traverſing , æc. 
Thirdly , The Sheriffupon a Watt of Fieri fac. cannot deliver the 
Defendants Goods to the Plaintiff , in ſatisfaction of his Debt. 
Therefore it was adjudged fo2 the Platntiff. - 


| Gyppyn _ Bunney, | 

5 a Special Uerdic the Caſe was ſuch. A Copy-holder 
in Fee Surrendered to the uſe of one fo2 Life, the Kemattt- 

der to another in Fee; Tenant fo2 Life is admitted, afterwards 
he in Remainder ſurrenders to the uſe of J. S. in Fee, dfwhich 
ſurrender the Lo2d accepted, and admitted J. S. the Tenant fo2 
like dies, the heir of the firſt Copyholder enters, and J. S. ouſts 
him; Et ſi, &c. Coke Attoꝛney General, moved, that J. S ſhould 
have this Land. Foz, firſt , the admittance of the Tenant fo2 
Life is ſufficient fo2 him in Remainder „to veſt the Remainder 
in him; as 18 Ed.4. a Sig nioꝛy is granted fo? Life with the Ke. 
mainder to another, attoꝛnment to the Tenant fo? Life is good 
to him in Remainder. So of a Deviſe of Hoods, Remander o⸗ 
ver; the Executoꝛ conſents that the firit Devils} ſhall have 
them: it is good fo2 the other: Secondly, the Loꝛds acceptance 
ok the Surrender is quaſi an admittance; ko; in that he allows 
him to make a Surrender , he thereby admits him to have a Re- 
mainder, whereofto make a Surrender. CWherefoze, cc. Popham, 
Tenant fo2 Life, and he in Remainder, have but one Eſtate in 
Law; and therefoze the admittance of the one ſhall ſerve the other 
as altvery oꝛ attoꝛnment. The Reaſon, which is objected againſt 
it, is , Becauſe the Loꝛd ſhould then loſe his Fine of him in Ke- 
mainder. But it ſeemeth to me, that there is one onely Fine Vue 
upon this Surrender, whfch the Tenant koꝛ Life ſhall pay vekoze 
his admittance; as where the Queens Tenant in Capite aliens foꝛ 
Life, Remainder over; there is but one Fine due fo2 this Altena- 
tion. So here, unlelſs there be an eſpecial Cuſtom that two Fines 
Hall be due. Fenner of the ſame Opinion. But becauſe the other 
Judges were abſent, it was adjourned. _ 
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Criſp verſus Fryer. 
Trin. 25 Eliz. Rot. 588. 


Reſpaſs. Upon Demurrer; the Caſe was ſuch. Jo. Rouſe was 
ſeiied in Fee of the Mannoꝛ of Royden in Suff whereof the 
Land in queſtion was parcel, and whereof the Plaintiff was a 
Copyholder in Fee, rend2tng 20. s. per annum, at Mich. And at the 
Feaſt of Sr. Michael, upon the taft inſtant of the day, the Loꝛd came 
thither, and demanded the Kent then due, and fo2 two years 
befo2e ; and none was there to pay it: Whereupon the Loa 
there continued demanding his Rent, until after lun let; and, 
fo2 Non-payment , entred koꝛ a Fozteiture : And, whether it 
were a Foxfeiture, 02 not? was the ſole queſtion. And it was 
moved, That it was not a Fozfecture; becauſe it was not a- 
ny wilfull Dental, but only a negltgent Non-payment : and 
this Diverſity hath been commonly agreed; and the Loꝛd is not 
at any miſchief : fo2 he may diſtrain to2 his Rent; as 6R. 2. A- 
vowry 86. 18. And lo it was adjudged alſo, Mich. 36, and 37 
Eliz. in Communi Banco, in Vaughans Caſe, that the Loꝛd ma 
well Abow fo2 his Rent. TWherefoze, #c. Gawdy ; the Loꝛd de⸗ 
manding his Rent upon the laſt inſtant of the day, whereon it 
is due, and the Tenant being not there to pay it; J conceive 
to bea Foxfeiture as well, as it he had made an exp2eſs denyal 
to pay it. Fo2 this Non. payment is Denyal in Law; As 30 H. 8. 
42. 18. And as Littlecon faith, Non-papment of a Rent Seck upon 
demand is a Dental in Law, whereof the Gzantee might have 
an Aﬀfiſe. But if the Demand had been here at any other day, 
then the ſame day when it was due, the Non-payment thereof 
had not been any Fozteiturs : Fo2 the Tenant is bound to attend 
upon the day of payment of his Rent, when the Lo2d alſo is 
bound to demand it, and not at any other day. And if it ſhould 
not be a Foꝛteiture, it would be a great miſchief to Loꝛds to drive 
them to diſtrain, and avow fo2 every 6. d. 02 12 d. which ſhould 
be due from his Copy⸗holder. Fenner tu the contrary. The En- 
try fo2 the Fozfeiture is foꝛ a Condition in Fair, not fo2 a Condt- 
tion in Law; and the Condition in Law is not fo2 Non-papment 
of the Rent, but foꝛ the refuſal to pay his Rent. And a Dental in 
Law ſhall not ſerve to make a Foꝛfeiture, but there ought to be 
an erp2eſs denyal in Faic - otherwiſe it would be very miſchie⸗ 
vous to a Copy-holder ; that fo2 ſuch a negligent Non-payment 
there thould be a kozkeiture of his Eſtate. popham; Jt is a 
foxfeiture : fo2 the Copihold Effate is maintained by the 
Cuſtome of the Mannoz : and therefoze he ought to per- 
kom his Cuſtomes , and duties on his part to be perfozmed, 
which he hath not done here, by his Non-papment of his Rent at 


(3 


the day it was due and demanded. And truly a denial in Law 


is as much a fozfeiture, as a deniall in Fair. As if the Lo2d de: 
mands his Rent upon the day, and ik the Tenant is there; and 
ſaith nothing, it is clearly a fozfeiture. And 23 Elizab. Sie 
Chriſtopher Hattons Caſe againſt his Tenants of Wellingborough ; 
It was agreed by all the Juſtices, That, tf a Copyholder comes 
not to the Lo2ds Court after a particular Summons made 
to their perfons to come, it is AN foxleſture without any — 

| | pꝛels 
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p2eſs denial to come. Pet it was there agreed , That the 
not coming after a general Summons at the Church was 
not any Fozfeiture : (Quod fuir hic per Curiam conceſſum ) But it 
was there agreed , that, lf he might excuſe his not coming 
upon any good cauſe , as Sicknels, oz the like, cc. it ſhouto 
ſave the Foꝛteiture. And there is not any difference betwixt theſe 
Caſes. And admitting here, that the Lozd had warned his 
Tenant, that he would demand his Vent upon the Land at 
the day it was due, and command to be there ready to pay it, and 
the Lo2d upon the day demands the Rent, e none is there to pay it, 
it had been clearly a Foꝛteiture. So here: foꝛ the Law appoints 
the day foꝛ the payment as ſtraitly, as if the Lo2d had given er⸗ 
pꝛels notice thereof. Wherefoze, tc. Et adjournatur. 


Dame Greſham verſus Banning. 
Hill. 38 Eliz. Rot. 847. 


Gore facias , Upon a Reconuſance Made unto her by one 
Gerveys; who was returned Dead, whereupon the 1ted a 
new scire facias àgainſt the Petr of Gerveys, and the CTerr ' te⸗ 
nant : upon which the Sheriff returned, that he had ſummoned 
Paul Banning, who was Tenant of the Banno? of Ss. which was 
the Land of Gerveys, after the Reconulſance acknowledged, where: 
upon Paul Banning came in, and pleaded; That one Mann was 
ſeiſed of thee Acres in D. whereof G. was ſeiſed in Fee after the 
Reconuſance made: Judgment, Si Actio. The Plaintiff ſaith, 
that Gerveys was not ſeiſed in Fee of thoſe three Acres after the 
Keconuſance,tc. And thereupon they were at Jfſue, and an eſpeci- 
al Uervict found, that the ſald Gerveys, and one Bedingfield were 
joyntly ſeiſed in Fee of thoſe-3 Acres atter the Reconiſance, tc. 
And thereof infeoffedthe ſaid Mann, who is yet ſetſed thereofin fee, 
ec. Et ſi, &c. Coventry and Coke moved, that this Uerdid is found 
fo2 the Plaintiff. Fo2 the Jfſue being, whether he was ſciſed in 
Fee of thoſe 3 Acres? And it 1s found, that he was not ſeiſed, 
but of the Yopety of them: Which being a Special Iſſue, it is 
found againſt the Oefendant pleading this Plea. But ifit had 
been truely pleaded , that which is found had been ſufficient 
to have abated the Crit, and to have put the Plaintiſf by from 
her Execution. But being a falſe Plea, it is found againſt the 

efendant; AS 26 H. 8. 5. 30 H. 8. Dy 41 & 365. Blit Godfrey 
moved, that the finding ot this Jopnt-ſeifin ſufficeth to maintain 
the Jſſue. Foꝛ every ſoyn-Tenant is ſeiſed of the Entire. But 
all the Juſtices held to the contrary, that the Uerdic upon this 
Reaſon is found againſt him, who pleaded it. Fo2 Joyn-tenants 
in truth are but ſeiſed of Moyeties. Btit Fenner ſatd, that in regard 
it now appears, upon this Uerdict found, that Execution sught 
as well to be ſued againſt Mann, as againſt Paul Banning the Deten- 
Dant, it ſufficeth him, and is all one, as if it had been found, 
that he was ſeiſed, as he hath pleaded; fs 40 Ed. 35. an Klienati⸗ 
on is ſuppoſed to be in Fee, and found to be fo2 icfe only, it is 
well enough. But Popham and Gawdy, e contra; becauſe this is an 
Elpectal Þlea, and ought to be foundas it is pleaded: otherwiſe 
it will not ſerve. And there is difference, when the Plea is to 
the point ofthe TUrit, æ when it is a Collateral lea, o2 in Bar. 
Sed adjournatur. Afterwards the Lady Greſham died, and ſo the mat- 
ter was determined, Brigg 


—— — 
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Brigs verſus Sheriff 
Tan, 37 Eliz. Rot. 359, or 354. 


2 ok a Judgement in the Common Bench in Treſpaſs of ( 3 5 ) 


Battery: the Erroꝛ ailtgned was, becauſe the Oeclaration 
18, Quod cum le Defendant, ſuch a day, &c. afſauited and beat the 
Plainriff, 8c. Do it is quaſia Recttal, and not a direa Affirmation, 
that he beat him, &c. Clerk, The firff Declaration is ſo: But 
thereto the Defendant imparled, and after entred this ſecond 
Declaration againſt him, and in that Cum is omitted: and 
Judgement is given thereupon koz the Plaintiff, Sed non alloca- 
cur, Foz the firſt Declaration is the pꝛincipal. And thereupon 


the Judgment is given: And the ſecond ought to accoꝛd with the 


firſt, Et non e converſo. Therefore it was reverſed. 
The Queen againſt Vaughan. 
Hill. 36 Eliz. Rot. 8. 
formation Of Jhttuſion againſt Vaughan. Upon Not Guilty 


pleaded, a ſpectal Uerdic was found : that the prior of Kings- 
Langley in the County of Hertford, Anno 31 H. 8. furrend2ed the 


Scite Of his ꝛioꝛy and all his Lands, tc. to the King by Deen 


entolled, And afterwards in 31 H. 8. the King granted the scite 
of the Monaſtery to the Suffragan of Dover fo2 his life ; who in 38 
H.8. dyed, and that cite came to the Queen that now is; That 
afterwards Anno oRavo of her Reign, a Commilsion iſſued to 
inquire in what eſtate and reparations that houſe was, and that 
thereby it was found to be ruinous, and the Lord Treaſurer, and 
others, by Commiſſion, ſold the Stone, and Lead of the Þouſe, 
Afterwards Anno 16 Eliz. the Queen granted the Scite of the ſaid 
Pꝛioꝛy to Grimſtone with a Proviſo, That if the ſaid Lands 92 Te- 
nements, oz P2ofits thereof were not concealed, ſubſtracged, o2 
_— detained from the Queen, her Father, Bꝛother, oꝛ Siſter 

2 the 14 of Eliz. that the Patent ſhould be void. And they 
further found, that the Queen was not anſwered any Rents, 02 
Poofits thereof, beſide the ſaid Stone and Lead, befoze the 14 of 
El. Er fi, &c. And upon this matter Coke, the Queens Attoꝛ⸗ 
ney, payed Judgment fo2 the Queen. Foz there is not any 
Land conveyed by that Patent, but that, which is concealed 
from the Crown: But the P2iozy, and that scite now in que- 
ſton, cannot be concealed. Fo2 it was by the Pꝛioꝛs Surrender 
expꝛeſly mentioned, and ſo revealed to the King: By the Kings 
Ozant alſo it is revealed, being therein mentioned by expꝛels 
wozds. Then if once it be revealed by expꝛeſs wo2ds , at the 
time of his Title accrued, it cannever be concealed, as long 
as the Crown hath not another Title tbereto. But, ik it be 
afterwards diveſted from the Crown by the Kings G2ant in 
Fee, and afterwards comes again to the Crown by Attain- 
der of Felony , becauſe it is by a new Title, it may be con- 
cealed; and that is in common experience; and the Land it 
ſelf ſhall never be ſald to be h 0 unjuſtly — 5 
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And therefo2e it was adjudged in Paſch. 23 Eliz. betwixt smith 
and petoe : That where King Hen. 4. granted Land, parcei of 
the Crown, by his Letters Patents under the Ducchy Seal, 
which was void; and the Queen, whu now is „ granted 
thoſe Lands with a proviſo, That it the Lands were not con⸗ 
cealed, That then, &c. It was ruled, That this Land ſhould 
not paſs. Foz Land cannot be conceatied , and theretoze out 
of that Proviſo : and ſa it was reſolved in one Shaftoes Cule gf 
Ireland. TUherefoze, &c. And, after divers arguments on either 
ſide, the Court retolved toz the Queen. Foz they aul a⸗ 
greed, that it cannot be concealed, iter it once be revealed 
vy any eſpecial 'wo2ds in any Kecozd, unlels that land were 
abſolutely given from the Crown, and atterwards came unto 
it by a new Title. And a Conceaiment 1s not, but where 
Lands are in the Queen by Attatnder,' oz other Citie, and 
there is not any Recozd to tnfozn Her what Lands they are, 
But here the Recozd of the Surrender is of che Seite, and 
all the other Lands, ac. Foz the Seite 1s expꝛeſſebo, that it is 
in the King. But fo2 the other Lands, they are in the ge: 
nerality, and may be well concealed. Foz there is nor any 
Reco2d to ſhew what they are, Sa where there is any Office, 
to entitle the Queen, after an Attainder, oz any Survey, 
thoſe Lands which are partictilariy mentfoned in the Office, 
02 Survey, catinot afterwarvs be laid to be concealed: fo: 
they be revealed to the Queen by thoſe Becozds. But, if any 
Land be omitted out of that Survey, it may well be ſatd to be 
concealed, And popham fald, that all this was agreed, 
in the Caſe of London and Sir Chriſtopher Hatton. So it. paſſen 
not within the Proviſo of the Concealment foz Patents 
are to be conſtrued ſecundum intentionem Regis, and not in decep- 
rronem. And here it was not intended to pats. any Land, but 
that which was concealed, and firſf revealed. by Grinſton, 
which is not here, fo2 the reaſons befoze mentioned, The 
greater queſtton then 18, Tlhether this be within the Clauite 
of the Lands and P2vofits, inde injuſte detent, &c. And it was 
held by Popham and Gawdy, that it was not. Fo2 Popham 
laid, that nothing ſhall be termed to be Injuſte detent. from 
the Queen; but that, whereof the Queen had but a Right 
onely, and never had anp poſſeſſſon; And thele wozds ace 
enlerted into Patents 9 by 'teaſon ofa Judgment in the E:x- 
chequer, where an Abbot was diſſeiſed of certain Land, nu 
afterward the Abbey and all the Poſſeſſions being given to Een 
Hen. 8. the Queen granted this Land, whereot rhe vcr wo: 
Difſerſed, by expꝛels woꝛds, with ſuch a proviſo; ther 1 ro» 
were not concealed, that then, &c. And adjurgey, wa 'þ'v 
pafſed not. Foꝛ the King never had any Citic, bv! « 5:95 
ofiely to that Land, aud therefoze the Lands were 11:4! ue, 
teined, and therefo2e from that time it hath been 1146 ta hee 
theſe wo2ds, Velinjuſtederent, &c. But when the King hen vofſeTiem 
thereof, as he had here by the death of the £24. , 59 
was Tenant fo2 life, it cannot be ſad a detalner trom Per. 
Foz She might have had an Accompt agalnſt any, who takes 
the profits of thoſe Lands, which pꝛoves, that She alwayes 
was in poſſefſion of them: And here this Land being waſf Land 
whereof no P2ofits are anſwered to the Queen, it 2 
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ſaid to be an injuſt Detainment from Per. Wherefoze upon theſe 
reaſons, it was adjudged fo2 the Queen. Vid. 10. Co. 114. 


Blodwell verſus Edwards. 
Hill. 38 Eliz. Rot. 106 f. 


T7 Rror : The Cale was ſuch; John Blodwell, being ſeiſed of Land 

in Fee, made a Feoffment to the uſe of Himtelf fo2 life, and 
atcer to the ule of ſuch Iſſue, and Iſſues, Bales, of the body of 
Margaret Loyd, from eldeſt to eldeſt, and who by common ſuppoſt- 
tion, 92 intendments, ſhould be adzudged, oꝛ reputed to be begot- 
ten by the (atd i. B. uponthe body of the ſatd Margret Loyd, whether 
the lud Jaue, and Jitues, Dales, ſo boꝛn of the ſaid Margaret, and 
reputed to be vegotten upon her by the laid I. B. ſint per Legem hujus 


Regni Angliz adjudicati legitime & mulierly begotten, 02 unlawfully & im- 


mulierly le gott en betwixt the fozeſatd Margaret, and the fozeſatd I. B. 
and to the Heirs of the bodies of ſuch Jflue, oꝛ Jflues, Wales, De 
ſeniore in ſeniorem exiſtent. nat. de prædicta Margareta in Forma prædicta. 
Afterwards John Blodwell had Iſſue by the ſaid Margaret, Richard 
Blodwell now Plaintiff. And Edwards the Defendaut recovered a- 
gainſt the fatd John Blodwell tn an Affiſe 12 Elizab. John Blodwell 
died: and Richard Blodwell bzought Erro?, as he in the Remain- 
der, and averred, that he was the Iſſue engendzed of the body 
of the laid Margaret, and was aiwayes ſince his birth, and yet 
is reputed to be engendꝛed by the ſatd John Blodwell, & c. The firſt 
Erro2 aſſigned was, becauſe the Tenant in the Aſſiſe pleads 
to the Jfſue in Nul Tort. And at the day ik the Habeas Corpora 
returned, the Entry is, Quidam  Recognitorum Aſſiſæ venerunt, & 
quidam non venerunt ; Ideo d Diſtringas with g Decem Tales was awarded, 
and thereupon trial had : ano therefoze erroneous, becaule 
it is not mentioned, that the Tryal was deferred, and the 
Tales awarded pro deſectu Juratorum, and it may be, notwith- 
ſtanding Quidam Juratorum non venerunt , that a full Jurp 
might have appeared. : And then the dekerring of the Trial, 
any the awarding of Tales was without caufe. Vid. 22 Ed. 
4 15. 1. R. 3. 4. 15: H. 7. 16. A (econd:Erro2 affigned, was be- 
caule the Sheriffs name was not to the Return of the TUrit of 
Habeas Corpora, nM ta the Return ok the TUrit where the Decem 
Tales was returned. And fo2 not putting his name to the Re- 
turn, ft was vittous by the Statute of York, 12 Ed 2. cap. 5. 
And to2 that Vid. 26 H. 8.3. 9 Ed. 4. 19. 11H. 6.94. And theſe be 
not holpen by any of the Statutes of Jeofayls. And the Reco- 
very. was befo2e the Statute of 18 Eliz. TWherefo2ce, æc. And all 
the Court reſolved, that both Erroꝛs were manifeft ; and fo2 that 
cauſe the Judgement reverſable : andthe Councel on the other 
fide did not much inſiſt upon them to defend them. But it was 
moved, that the Plaintiff had not here- ſufficiently entituled 
himſelf to have any Kemainder, andthen he cannot have a TUrit 
of Erroz. Foꝛ a Remainder ought to be limited toa perſon in Eſſe, 
02 who by intendment ſhall come in Eſſe, during the particular 
Eſtate, But the Law hath not any expectancy ofa Baitard Son 
ta bebozn, which is not in Eſſe at the time of thelimitation. And 
here it doth not appear by his Averment, that he is the 1 
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ſſue, Nherefoze, &c. Gawdy; adinitting he were a Baſtard, vet 
be ümitation unto him is good: Foz although he be not lawtuf 
Iſſue, yet he is the Jſſue of his Mother without queſtion, and a 
Remainder to a reputed Son is clearly good, as 41 Ed. 3. 19. 
and Dy. 113. And the Limitation here being to the eldeſt Iſſue of 
the Feme, he ſhall tafte it, altthough he were a Baſtard, Foz ſo 
it appears to be the expꝛels intent of the Deed. Popham, although 
a Limitation of a Remainder to a Baſtard in Eſſe 18 good, to: 
that he is a perſon known, and may tn time be a perſon known, 
and reputed = the Son of another: Vet it cannot be ſo to a 
Baſtard befoze he be bom. Fo2 the Law hath not any erpecancy, 
that any ſuch ſhould be, no2 will give liberty, o2 ſcope to pꝛobide 
fo2 ſuch befo2e they be. And he cannot take by ſuch a name, 
unleſs he be ſuch a perſon, who is reputed a Son, and none can 

ain the name at the inſtant time of his Birth, but it ought to 

e by continuance of time, and reputation of the Country, and 
not of the Father himſelf. And ik he cannot take it at the time 
of his birth, he never afterwards ſhall take: fo2 the Law wilt 
not erpecd longer fo2 the tncreafing of a Reputation. The Lt- 
mitation alſo to one, and the Jſſues of his body, is alwayes to 
be intended lawful Fſſue, and the Law will never regard any g- 
ther Iſſue. So here, fozaſmuch as he hath not averred himſelf 
to be a lawful Jſlue , but onely a reputed, which cannot be, 
he hath not conveyed unto himſelf a ſufficient title to have 
this Writ of Erroz. And to that opinton Fenner inclined, and 
ſaid; that they had conferred with divers of the Juſtices 


aa) 


in Serjeants Inn in Fleetſtreet, und that the greater opinion of 


them was, that a Remainder to his firſt reputed Son, oz 
Baſtard, is not good; becauſe the Law doth not favour ſuch 
a Generation, no2 expea that ſuch ſhould be, no2 will ſuffer 
ſuch a Limitation, fo2 the Jnconventence which might ariſe 
thereupon. TWherefoze, becauſe the. Plaintiff was in truth a 
lawful Son, engendꝛed between the laid J. Bl. and the ſaid». L. at 
ter they were married together; and this Conveyance was onely 
made in this manner to avoid ſcruple, which otherwiſe peradven- 
ture might happen, becauſe the ſaid J. B. was married to a foꝛmer 
Mike, and was divoꝛced from her, ik this Divozce ſhould be re⸗ 
pealed, which cannot now be in queſfion, all the partles bein 
dead; the Plaintiff diſcontinued this Wait of Erroz, and bꝛaught 
anew Wait of Erro2 Coram vobis reſidet; and therein averred the 
ſaid Marriage, and that he was the firſt Jſſue during the Eſpott- 
(als. Et ſic pendet. 


Harding verſus Sherman. 


*.— ſur Trover apud Paxton in Com. Hunt. The Defendant pleads 
a Bargain and Sale apud Royſton in Com. Hertf. in the Market 
there, whereby he after converted them apud p. in Co. H. the Platn- 
tiff laith, that he was poſſeſſed of thoſe Goods apud p. in Com. H. 
and that J. S. there ſfole them from him, and by Covin betwixt him 
and the Defendant, at p. in the County of H. he ſold them to the 
Defendant, as he hath pleaded. The Jſſue was upon the Sale 
made by Covin, &c. And it was tried in the County of H. and 
fouud fo2 the Plaintiff, and it was moved to be a Miß recital, fo? 
it ought to have been by a Jury of the County of Hertſ. oz at ar 


— 
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wiſe by a Jury of both Counties. And of that opinion was 
Gawdy. Tut che other Juſttces e contra; Fo2 the Sale is contei⸗ 
ſed, und the June 1s upon the Covin, which is well tried by a 
zuty of the County ot Hertt. where it was alledged. And it was 
akterwards adjudged accoꝛdingiy. 


Wright verſus Wright. 


MNohibition, and Surmiſerh : That the Biſhop of Winton, and all 
Pyis Pꝛedeceſloꝛs, from time, wyereot, dc. held the Mannoz of 
Eaſtmere t02 them, and their Facmers and Tenants to2 years, oz at 
will, free, & Ditchargev trom che payment of all Tithes ; ang that 
he, being Letlee ot the (aid Suihop.attered this Þlea in the Spirt- 
tual Court, and that they refuted it there. Che Defendant pleads, 
That the Spiritual &gurt received the Plea, and admitted him 
to his pꝛoots, and träverleth rye retuſal ot the Plea there. And it 
was thereupon demurred. Walter fo2 the Detendant moved, that 
this Surmile of the Ketuſal of the lea is traverſable: fo2 a Pꝛo⸗ 
hibition lies, where they retule to do right to the Parties, o2 the 
Sute is where it ought not to be, and 10 injuſtice is done to the 
Party, otherwiſe the Sute in the Spiritual Court, which is the 
pꝛaper place to ſue fo2 Cithes, ought not to be ſtayed: And then 
che material Cauſe to award this Pzohibition ts the refuſal of 
the Plea. Fo2 otherwiſe, without this Surmtſe, a P2ohibition 
Iveth not; As 7 Ed.6.79. and 8. Ed. 4. 14. And a furmile, which takes 
away the Juriſdiction from another Court, is always traverſ- 
able; As 12H.4.13. 13 H.4.16. 34 H. 6. 15. ate, And ſo in this Court 
it hath been oftentimes ruled, that the Keftiſal of a lea in the 
Spiritual Court alledged was traverlable, as Paſch. 30 El. bety 
Eaton and Morris, d Ir. 30 El. betwixt Aſcoll aud Wigen, where in a 
Prohibition fo2 a Sute iu Tfthes, he ſurmiteth, that he pleaded 
inthe Spiritual Court, That the Parſon had not read his Artt- 
des, and therekoꝛe not Parſon by the Statute of. 13 El. And tt 
Plea being there refuſed, the Refulal was traverſed by direction 
of the Court. The Pꝛelcription alſo is not good here: Foz one 
cannot pꝛeſcribe De non Decimando, no to be diſcharged from 
Tithes : And although the Biſhop, being a Spiritual perſon, 
might pꝛelcribe to be diſcharged of Tithes, vet his Lefee ſhall 
pay Cithes, becauſe he is g Lay perſon, and cannot participate of 
che pꝛiviledge of his Leflo2. And therefoze Tanfield, who arguen 
an the ſame five , laid, that it was adwupgeD z Elz. in the Ex⸗ 
chequer, that the Queens Leſſee ſhall pay Tithes, yet the Queen 
never payed any: fo2 ſhe ts pzivtledgedby reaſon of her Pꝛeroga⸗ 
tive. And the Caſe in Dy. 349. pzoves nothing againſt it; foꝛ the 
Statute there was made foꝛ the Lands of the Ablots, and not fo? 
the Lands of the Biſhops ; Therefo2e, #c. Coke, concerning the 


Caſes of the Travers of the refuſal of the Plea, they be all 


to be anſwered with this difference, the Refulal is traverſable, 
unlels where a Modus Decimandi is in queſtion : Foz therein Satis 
conſtat to the Court here, that the Spiritual Court will not al- 
iowotany Plea foꝛ a Modus Decimandi. The Refuſal of the Plc 
{02not reading his Articles is travexſable. And the JP2eſcription 
here is good: fo2 befoꝛe the Cauncel of Laceran Tithes were not 
payable here to certain perſons, noꝛ to plates; ag appears 11 5 
= 
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pl. 9.44 Ed. 3.5. 16 H. 2. 18. TOhich is the reaſon alſo, why the 
King ſhall have the Tithesof Lands out of any Pariſh ; becauſe 
the laid Council extended not unto them. And Lay. men at the 
Common Law were not capable of any Tithes, becauſe they 
could not ſue fo2 them in a Court Chriſtian, But by way of Reta: 
ner he may well have them; AS$8 Ed. 4. 14. Regiſter fol. 38. & Nat. Br. 
41, And there it is held, that an Aſſignee may hold diſcharged of 
Tithes, & 43 Ed. 3. 34. & 7 Ed. 6. the axmoꝛ of a Parſon may ſue 
in the Spiritual Court fo2 Tithes. And as it is in Knightleys Caſe, 
the Pope might have diſcharged one from the payment of Tithes. 
So there may be a Rain Ten that a Biſhop and his Farmoꝛ 
may hold without paying Tithes. Wherefoze, &c. And, being 
afterwards moved again, alt the Court reſolved , That this 
Allegation of the refuſal of the Plea is not the ſubſtance of 
the Plea, but a Surmiſe, which was never traverſable; Ec, 
pecially where a Modus Decimandi ſhall come in queſtion, And 
that this Pꝛeſcription fo2 the Farmer is good, and as well as 
if it had been by the Biſhop himſelf. Foz, the Leſſoꝛ himſelt being 
of right diſcharged, the Farmer alſo ſhall be diſcharged again 
the Parſon : But peradventure not againſt his Leſſo2. Where: 
fo2e it was adjuged accoꝛdingly. 2. Co. 44. 


Palmer verſus Potter and others. 


Hill. 38 Eliz. rot. 693. 


Ction upon the Caſe againſt the Bayliffs of Northampton: fo2 that 
"Aupon a Fieri fac. Directed to the Sheriff of the County. of North. 
returnable Octab. Mich. he ſent his Tarrant to the Oefendants, 
being Bayliffs of North. to execute it, who returned Null bona, 
&e. befo2e Mich. and at Mich, they were amoved from their Dffice, 
and others choſen. And fo? this falſe Return the Action was 
b2ought, and all this matter found by Uerdia. And it was clear- 
1 7 v all the Court, That it was a void Return; to2 the 
Urit being returnable ORab. Mich. the Sheriff ought not bekoꝛe 
that time have accepted any return of Nulla Bona. Fo2 he might 
have had ſome aſterwards; and befoze the return of the Writ: 
And the Writ veing bp them returned after Mich. they being 
diſcharged of their Office, it is void; fo2 they have no autho- 
| rity tomeddle with the Return after ; But if they had erecuted 
the Writ befoze Mich. then the Sheriff might have accepted of 
their Return befoze Mich. but not after. TUherefoze it was ad- 
judged fo2 the Dekendant. | 


The Lord Darcies Caſe. 


(38) Uo Warramo àgainſt the Loꝛd Darcy; fo2 that be claimed 
to be diſcharged from the Queens Purveyo2s in his 
Mannoz of North-Kirby and Walton in the County of 'Ef- 


ſex, eaded at Ring Ed. 4. granted to the Dean and 
ex, Ie pleaded, Th g Ed. 4. gran b —_ 
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5 — Liberties, Francheſes, and Puviledges, as the Dean and 
kalkription aon obſtante aliquo Statuto, c. Et eo warranto he clatms 


h 
lauſe being general, of all iiberties and paiviledges, &c. it 
ſuch liberties and pꝛiviledges, which the 


was reaſſumed, was not revived, 102 de led, unleſs 

been an expꝛels mention. Mnd they held.” 

of 278.8. goes to the Succeſſoꝛ, although he be not named, ec. 
Sedadjournatur, Cokes Entries, 3 59. I SHES inne e A e 


Pore firmx ofa Leaſe of Sit George Brown: Upon Not-quitey 
k 


their Son. Sir R. B. dies; A. B. Levies a Fine with Pꝛoclamation 


to Sir G. Brown, the Leſloꝛ, and his Heirs, to the ue at him and 


his Heirs, The Mother afterwards lett it to the Defendant fo2 


his lite, and died. Sir G. Brown afterwards entred upon the - 
Auu D 


efendants; 


5 3 
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Dekendant, pꝛetending his Entry to be Congeable by the Statute 
of 11 H. 7. Cap. 20. and let it to the Plaintift, upon whom the De- 
fendant reentred, and ouſted him. Et fi, &c. And this was 
argued by Glanvile and Drue fo2 the Plaintiff, and by $avil and 
Kingſmil fo? the Defendant. Firſt, Whether this were an Eſtate- 
tali within the Statute? becauſe they are Oonees by Feof- 
fees; as alſo fo2 that this Gift varies trom the Condition: fo? 
the Condition is, that the Gtft ſhall be made by the advice ot 
his Councel; and it was not done by the advice of his Councel, 
Secondly, Uihether a Leaſe fo2 life only, and being without 
warranty, be a diſcontinuance within the Statute 7 Thirdly, 
Whether Sir G. Brown be ſuch a perſon, as may take ad⸗ 
vantage of this fozfeiture, by the wo2ds, o2 equity of the 
Statute ? oz ik be given only to the Heir, who hath diſabled 
himſelf to take advantage thereof by reaſon of this Fine? And 
all the Juſtices reſolved clearly fo2 the Plaintiff. . As to the 
firſt, there is no great doubt, but that it is an Eſfate-tail with- 
in the Statute ; fo2 that Gift by the Feoffees is given by the 
pꝛobiſion of her Þusband; and to make the Gift in tail by the 
advice of his Councel, is no material part of the Condition; 
but being made vnto him without advice of his Countel, it 1s 
well enough. Secondly, a Leaſe-to2 life without warranty 1s 
clearly: a Diſcontinuance within the intention of the Statute ; 
fo2 although the wows are, that if the Woman alien, diſcontinue, 
releaſe; or confirm with Warranty, &c. pet it is not thereby intended, 
that a _— is requiſite to all thoſe ads; but it ſhall refer 
to Releaſe, oz Confirmation, which otherwiſe without a warran- 
ty are not any Bar, 92 diſcontinuance. And therefo2e it was rule 
tn the Court of Wards by the advice of Wray, and Anderſon, 
that where ſuch a Feme, Tenant in tail, accepted a Fine, and 


thereby granted, and rendered the Land fo2 a 1000 years, there 
was not any difcontfnuance, no2 warranty; and yet it was ruled 


to be within the Statute : fo: othewilſe the Statute ſhould 
be utterly dekrauded. And it was \o ruled by the advice of 
all the other Juſtices of England. So every ac, which 1s a dil⸗ 
continuance of it ſelk, ng ft be withonnt warranty, fs with- 
in this Statute, 'Thtrdly;-t 5 —.— all retolved (although it 
be a new Caſe, and the moe. iv Sir &. Brown IS a 
perſon, who well may entet ko; the fozketture withinthis Sta- 
tute; fo2 it is clear, that by this Fine levied with Pzoclama- 
tion by A. b. being Inne in tail in the lite ok his Mother, the 
Eſtate⸗tail is barred thereby; and it is quaſi a giving of the 
Eſtate-tail to the Conuſee : And, at leaſt wiſe, the Remainder 
in fee paſſed by that Fine to Sir G. Brown, fo as he had the 
Remainder at the time of thts diſcontinuance made, And the 
Tort. ig done unto: him; and theu he is within the woꝛds and 
intent of the Statute, to enter kfoꝛ che Fozfeiture 't fo2 the 
Statute is, That all Diſcontinaantes till. be void, und, That it ſhall be 
lawſul for him, to whom the Reverſioni dr Remainder is, to enter, &c. S 
the wo2ds of the Statute are clear; and it mould be very hard 
to: reſtrain the intent thereof', that the Entry ſhould be given 
to the Heir only. And although. the Proviſo 18, that it-ſhall not 
extend to Alienatlons; o2 Dilcontinuances made by aſſent of 
the Heir : So therein is intended, that the Statute doth not 
give advantage to any, but to the Heir, ta whom the n 


—— 
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is given to aſſent, it would be unreaſonable to tie the general 
wozds by ſuch a tpecial Proviſo. And this Aſſent may as well be 


given by him in Keverſion, oz Kematnvder, where there is not 


an Þecir, as well as by the Petr. And clearly, as this Cale 1s; 
A. B. who is Deir, cannot enter: Fo2 he gave. all his Quthouty, 
Title, and Jntereſt by his Fine, to Sir G. Brown, whereby he 18 
the perſon, who oughr to enter. Anderſon ſaid, that after this 
Fine levied, the eme, who was in, might well be ſaid Quaſi Te- 
nant in Tail, after poſſibility of Iſlue; to2no Iſſue of hers can in- 


herit : and ſo it is where Baron and Feme are Tenants in ſpe⸗ 


ctal Tail, and the Baron levies a Fine with Pꝛoclamation, and 
dies, having Jflue , the Feme enters , ſhe 1s Quaſi Tenant in 
Tail, after poſſibility, æc. Fo2 no Iſſue had by her can inherit 
the Entatl; by reaſon of that Fine. And lo upon theſe reaſons 
they all refolved fo2 the Plaintiſt: and an Objection was made, 
that A. B. was not found to be Son and Heir of Str Richard Bridges, 
and then his Fine conveys nothing to Sir G. Brown: And al⸗ 
though he be found to be Son to Sir Rich. Bridges and his Tie, 
that may be true, it he be his ſecondSon; and ſo there is nota 
ſuſficient Title found fo2 the Plaintiff, But all the Court re⸗ 
ſolved, That this, being in a Uerdid, is well enough, fo2 being 
found to be Son, and none other found to be Heir, he may well 
be intended to be Son and Meir of Sir K B. TUhereto2e it was 
adjudged fo2 the Plaintiff, Vid. 3. Co. 50. . 


. Mayn verſus Beak. 
Trin. 38 Eliz. rot. 1738. 


Ebt Upon a Leaſe fo2 years, made 26 Juni, 26 Eliz. Habendum 

a feſto Annun ultim. præterit. fo2 35 Years; rendꝛing the firſt 
ten years 40.1. annually upon the firſt day ot October, and the laſt 
of March, zquis portionibus. And after the ten years 46.1. 13. 5. 4. d- 
upon the ſame dayes; the firſt payment to begin the firſt of Octo⸗ 
ber next following. And fo? 23. 1. 6.5. B. d. due upon the laſt of 
March, 36 Eliz. the Lefſo2 bꝛought this Action; and it was thereup⸗ 
on demurred. And Savel fo2 the Defendant moved, that he ſhould 
have but 201. at that day; fo2 the Leſloꝛ is to have 40 l. foꝛ every 
pear, during the ten years; and the ten years do not erpire (be- 
ing accompted from the making of the Leaſe) until the 26 June; 
36 Eliz. Foꝛ from that time only the Leaſe had his Eſſence ; and 
the Lefſoz is to have 40.1. fo2 ten years, which otherwiſe he had 
not. But all the Court reſolved fo2 the Plaintiff, Fo2 although 
the Leaſe in intereſt begins not until 26 June, 26 Eliz yet, in the 
accompt of the number of pears, it began at the Annunciation be- 
f02e; ſo that the ten years expired at the Annun. 36 Eliz. and then 
the firſt Reſervatton ended: and every day after 27.1. 6.s. 8 d. is 
tu be paid. And naw although the Leſſo2 cannot have ten years 
together 40. l. but ſhall fail in one of the payments; yet that is 
= — * — 99195 — — 1 ere it ten years, 
; times, as this Kefervatton is. erefo2e , 
ludged koz the Plaintiff, | | 8 1 voy 


Uun.2 Banyflet | 
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Banyſter verſus Truſſel. 


Ebt upon an Obligation. The Defendant pleaded, That 
Le was attamted of Felony, which Attatnder continues 
pet in its fozce, and demands Judgment, if he thall be put ta 
anſwer 2: and it was thereupon Demurred. And Walmſley held, 
That it was a good Plea; and, that he ſhall not be put to 
anſwer. And lo are ail the Authoztties in the Books, 2 Ed. 4. 1. 
4 Ed. 4. S. 6 Ed. 4. 4. 6 Hen. 4. 6. And Stamford 107. IS, that he ſhall 
not be put, during that time, to anſwer to another Felony , fo2 
he cannot tozfeit moze, then he had fozfeited befo2e. And Britton 18. 
latth, that a Felon attainted ſhall not anſwer to any thing, 
unleſs to a greater Felony 2: and there is no authonty in our 
Books againſt it. And thele authozities are grounded upon 
good reaſon; fo2 there is a Rule, the Law will not make 
a man ts labo2 in vain 2: and it would be in vain koꝛ one to ſte, 
and in the end not to enjoy the effects of his Sute, viz. Execution, 
which he cannot have of his Lands, becauſe they be now the 
Loo2ds ; no2 ot his Body, oꝛ Goods, fo2 they belong ta the Queen: 
wherefoze, during that time, all Obligations and Contracgs 
betwirt him and others are difſolved; and he may be reſembley 
to a man, who enters into Religion, 95 to a Feme Covert, wha 
cannot be ſued without her Baron, to whom the hath given her 
body. But Anderſon, Beamond, und Owen, e contra, fo? in all the 
Atthozities which are vouched, there is not any Judgement, 02 
ſettled Opinions; wherekoꝛe the Law is to be examined how it 
ffands : and in truth there be moze and greater reafons to 
maintain it, that he ſhould be put to anſwer; then otherwiſe, 
fo2 the other Conſtruction would be very mifchrevotts. The 

Ancipal reaſon p2etended againſt it 18, Becauſe the Queen 
haͤth an intereſt in his body, and in all that he hath, and may 
catiſe him tobe executed when ſhe will, But that 1s not any 
Lauſe to ſtop the Plaintiff in his pꝛoceedings; foꝛ he may pꝛoceed, 
and have Judgment againſt him, and, ff he ſhould be af large, 
take his body in Execution; and = the Queen, when the pteaſed, 
might command execution to be done on his body, notwith- 
ſtanding the parties Exect:tion. And there is a Rule, that 
none ſhall take advantage de ſoncort Demeſn. And there is not any 
Difference betwixt this Caſe , and where one is outlawed in 
Debt, oꝛ Treſpaſs, fo2 then the Queen may have his body 
in p2iſon, and his Goods as foxfetted, and he 1s diſabled ta ue 
any man: But yet it is not to be doubted, but that he ſhall anſwer 
to the Sute-of-any other. And whereas it was objected., that 
His body is not his own 1 this Attainder, that is not 10; 
fo2 he may pRrns any. Land: and if there be any perſona) 
w2ong done-vnto him, when he fs pardoned, he may have his 
Action fo2 it. And the Cale of a keme Covert ig kot like hereto; 
fo2 that is to avoid the intollerable miſchiefs, which otherwiſe 
would happen to her Pusband. And it is not reaſon , that a 
man doing a w2ong ſhould take advantage thereof to himſelf, 
and take away another mans Action; and therefoze it is fitting 
he ſhould be put to anſwer 3 fo2 the Queen and Plaintiff may 
be both ſerved ; the Queen by executing him when the pleaſeth; 
the Plaintiff in the Interim to have him in Execution. And OE 
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foꝛe Owen ſaid, It was adjudged in the Exchequer, in one Croſts 
Cale, where one had a Judgment againſt another in Debt, who 
was afterwards attainted of felony, and impziſoned at Newgate ; 
and, during that time, the Plaintff purſtied a Capias ad ſatisfaciendum, 
anddelivered it ts the Sheriff of London : and the Felon was at- 
terwards pardoned, and let at large; and the party thereupon 
bzought Debt upon the Eſcape, and adjudged maintainable. 
(Uhich p2oves, that he might be taken in Execution during the 
Attatnder (Sed quære, If it were not adjudged, becauſe he being in 
their cuſtody after the Pardon, ſhould then be ſaid to be in Exe⸗ 
ctition fo2 the party) wherefoze upon theſe reaſons, againſt the 
opinion of — it was adjudged, That he ſhould ankwer. Vide 
Co. Entries 248. 


Hallings verſus Connard. 
Trin. 38 Eliz. rot. 1734. 


Ebt Upon an Obligation conditioned fo2 the perfoymancs 

of Covenants within a certain Indenture. The Bꝛeach was 
aſſigned; whereas the Covenantoꝛ covenanted with the Tove⸗ 
nantee, that he, at the Coſts of the Covenantee, would aſfure 
ſuch Lands unto him —— ſuch a day; That the day was paſt, 
and no aſſurance tendered bythe Covenantoz, noꝛ Coſts by the 
Covenantee; and whether the Covenant were bzoken, o2 not? 
was the Queſtion. And it was argued by Williams foz the De- 
fendant 2 the Plaintiff ought to tender the Coſts firſt, 
otherwife the other is not bound to make the Aſſurance : and he 
cited; H.7.4. and Dy.371. anda Preſident in the Book of Entries, 
where Jſſue was taken upon the tender of the Coſts. Warberton 
e contra; the Covenanto2 is to make the Aſſurance, and that 
may be what he pleaſeth , viz. Fine, Feoffment, Recovery; and 
therefoze he ought to notiſie his readineſs to do it, and what he 
will do, ſo as the other might know what coſts he is to tender: 
Put if he had covenanted to make ſome certain Aſſurance ; as 
Fine, Feoffment, Recovery, #c. it ſhould have been otherwiſe. 
And to kt was adjudged in this Court, 34 Elz. betwirt Frank and 
. Foſter; which Glanvile affirmed, he urth of Councel therein. And 


of that opinion was the whole Court here; that the Covenantoꝛ 
ought to give notice what Aſlurance he will make, and to ſhew 
his readineſs to do it, otherwiſe the Obligation is foꝛfeited. But 
Walmſley laid, there was no difference, where the manner of the 
Aſlurance is left to the Covenantoꝛ, and where he covenants to 
make one kind of Aſſurance; fo? in = ales he is to do the 

rſt Act, and to tender the Aſlurance. TUherefoze it was adjudg- 
edfo2 the Plaintiff. But the Entry ofthe Judgment way ſtayed, 
1 the efendants pꝛayer, and the matter reſerved ta Oꝛder. 

ö 22. * ; 


Woodroff verſus Greenwood. 


Hill. 38 Eliz. rot. 912. 


(Orman. Upon Demurrer the Cale was. Tenant in Tail, 
Reverſion to the Queen in Fee, lets it fo2 twenty one ä 


— 
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by Jndenture ; and Covenants, that the Leſſee ſhall enjoy it a⸗ 
gatilſt all perlons, without the interruption ot any, beiides the 
Queen, her Peirs o2 Succeſſozs; exiſtentibus Regibus; vel Reginis An- 
gliæ. The Queen grants her Reverſion to Wentworth; the Tenant 
in Tail dies without Iſſue; Wentworth enters, and ouſts the Lel⸗ 
ſee, and he bzings Covenant; andadjudged that it lay: fo2 none 
are excepted betides the Queen, and her Sliccefſo2s, and not 
her Patentee. | | 


Fitton and the Counteſs of Northumberland his Wife, 
Sir Thomas Cecil and his Wife; Sir William Corn: 
wallis and his Wife, and the Lady Davers, 
Daughters and Heirs of the Lord Latimer, 

Plaintiffs, againſt Hall and others. 


made by Cornwallis, hanging the Crit: and awarded, that 

it was in Batr to himielt onely ; and that fo2 the others 
the TUrit ſhould ſtand, TUhereupon Glan vile moved, that the 
Declaration was not good; fo2 they count, that the Lozd 
Latimer was ſeiſed in Fee of the Advowſon, and granted the next 
Avoidance to Carew, who p2eſented, and afterwards-the Lo 
Latimer died, and it deſcended to them: and therefoze ill; betauſe 
there is not alledged any Pꝛelentment in their Father, no2 in 
any who had the Inheritance, but only in the Gzantce of the 
next Avoidance, which is not any Title. Fo in a Quare Impedit 


Q'm Impedit. The Defendant pleads releafe of all Actions 


the Pꝛelentment ought always to be alledged in him, who hath. 


the abſolute Inheritance, and not in any other: and in pꝛook 
thereof were cited 18 Ed. 3. 15. 24 Ed. 3. 37. 40 Ed. 3. 10. 43 Ed. 3. 4. 
33 H. 6. 32. 7 Ed. 4. 20. 9 H. 7. 23. 16 H. 7. 7. In which Books it 1s 
held, that a Þ2eſentment by a Tenant fo2 life, oz fo2 years, 
o2 by a Guardian, 92 by the H2antee of the next Avoidance, 1s 
no Title fo2 him tn reverſion. And that this very Caſe was 
here in queſtion , Trin. 26 Eliz. rot. 1108. ft} a Quare Impedit by the 
Dean of Lichfield, and a Demurrer thereupon koz this very 
Cauſe. And the Opinion of the Cotirt was, That ko; this 
cauſe it was ill; but no Judgement was given „ becauſe the 
Plaintiff diſcontinued his Sute: Tlherefoze, cc. But all the 
Juſtices, beſides Owen, held, That the Declaration was good 
enough; fo2 this P2eſentment by the. G2zantee is in right of 
the Gꝛantoꝛ, and gives vnto him ſtifficient Seiſin: Foz the 
Books be not directly, = a Pzeſentment alledged in the 
G2antee is not good; but that where a Pꝛelentment is alledged 
in the Szantoꝛ and G2antee, that the Pꝛeſentment in the H2anto2 
is only traverſable; fo2 that is the Pꝛincipal, and the alledging 
of the Pꝛeſentment in both is not double; And here the Title 
18 not only alledged by the Pꝛeſentment, but alfo by the deſcent 
pꝛincipally. Wherefoze, the demurrer being joyned thereupon, 
they awarded, that, if other matter were not ſhewn the firſt 
day of the next Term, that Judgement ſhould be entred fo? the 
Plaintiff. And it was afterwards adjudged accozdingly. 5 Co. 


b. | 
* The 
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The Queen verſus Huſſey. 


Uare Impedit. pon Demurrer, the Caſe was. King H. 8. 
2 gave a Hanno, with the Advouon appertent, to Charles 
q Brandon Oltke ot Suffolk, and his Peirs Males of his body. 
And Ch. Br. by Deed enrolled Anno 30 H. 8, regranted that Mai 
no2 and Advotrſon to the lald King, and to his Peirs and Suc⸗ 
cellozss. Afterward the Statute ot 34 Hen. 8. cap. 20. was made, 
and after the ſatd King granted that Advouſon to 1annorin Fee, 
from whom by mean Conveyances, it came to the Detendant. 
Ch. Brandon died without Juue Dale; and, the Church being 
now vold, the Queen pꝛelented, and the Detendant diſturveu 
her; and the bungs a Quare Impedir : And the Defendant ſhews 
all this matter; and that afterwards , there were thee Pꝛe⸗ 
ſentments by the Patentees, under whom the Defendant 
claimed. And, upon all this matter, it was demurred in Law; 
and it was argued by Warburcon fo2 the Queen, and by Hearn fo2 
the Oekendant. Firſt; whether this Sꝛant by Tenant in tail, 
it being good to vind his Iſſue, (as it is agreed by all, that ic 
was by the erpzeſs wowds of the Statute of 34.8.8.) The King 
thereby hatha baſe Fee in him, and his Reverſion erpectant there- 
upon, v2 whether he ſhall be in, as in point of Reverter > Second. 
8 admitting, that he 1s leiſed of a baſe Fee, whether tius 
zant to Tannor, not ręciting his Eſtate, be good? And, whe- 
ther it ſhall endure as long as the baſe Fee continues only, 02 
be ſufficient alſo to pals the Eſtate in Reverſion.in ee: Thirdly, 
admitting, that this Patent is not good, whether this double 
Cſurpation ſhall bind the Queen in this Action, and be a good 
Title fo2 the Dekendant? As to the firit, all the Juſtices reſol- 
ved, that King Hen. 8. was not ſeiſen of -any baſe Fee, but 
of an abſolute Eſtate given unto him; and he was in, as in 
point of Keverter : and there is not any difference betwirt this 
Caſe, and where Tenant-in-tatl., the Reverſion to the-King, 
is attainted of Treaſon; ſo he hath the Fee conjoyned in him. 
Ind the Statute of 34 fl. 8. makes tt clear, that he hath hy the 
Deed inrolled an abſolute Fee in him. AS. tg the.(econd; ad- 
mitting, that he hath two Fees in him; yet the Patent is god 
fo2 the baſe Fee, and fo2 the Reverſion in kee, without reciting 
the Rings Eſtate; and the Eſtate of the Patentee ſhall go our 
of both Eſtates. And as tothe third, Anderſon and Beamond heidi 
clearly, that two, o2 thꝛee Uſurpations ſhallnot put the Queen 
out of Poſteſſton , no2 gain any.title again her ; f02::whi 
the Queen hath any thing permanent, no Stbject can tanke it 
front her by any Torr.” And they ſaid, it hath been ſo-adjudgey 
in this Court, although the Queen had the Advouſon in right of 
Mind alter two 5 ang Doudeed of the point.of Ulurpation, 
being after two Prefenitments; ecaule be: 122elentee comes 
mits him.” Puk £02 dne other Paints, Ther alf detolded a 
9 Um... © Ls VLYTL- POLLS chen AH relolved, and it 
was adjudged £02 the Dekendan 18 Pl = 10 1 12 2 . 
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Beſwicke verſus Cumden. 
Trin. 38. Eliz. rot. 1038. 


r upon the Caſe; and counts, that he was ſeiſed in Fee 
of Lands adjoyning to a Bzook, whereof the Detendant 
was ſeiſed; and that the Defendant cuſtodivit, & manutenuit quan- 
dam molem in the B2ook, by reaſon whereof the Bꝛook ſurrounded 
his Land, &c. TUhereupon the Detendant demurred; and it 
was argued by Glanvile t02 the Plaintiff, and by Lewkner foz the 
Defendant. And all the Juſfices reſolved fo2 the Defendant : 
Firſt, that this Action upon the Cale lies not; becauſe, if it 
were a Nuſance, the Platntfff might Have his remedy by an 
Aſfiiſe 02 Quod permittat. And a Yan ſhall never have an Action 
upon the Cale, where he may have any other remedy by any 

At founded in the Regiſter; and this is onely given, 
where there wants ſuch a Remedy. Secondly, there is not here 
Any offence committed by the Oefendant; Foz he alledgeth, 
that he kept, and maintained a Bank; which ts, that he kept 
it as he found it: and that it is not any offence done by him; 
fo2 he did not do any thing; And ik it were a Nulance befozehis 
time, it is not any offence in him to keep it. But the Plaintiff is 
to have his remedy to abate it, by a Quod permittat: and theretoꝛe 
the Caſe here differs from 4 4}. Pl. 3. F 1 there the uling was a 
new Nulance, but it is not ſo here. Tlherekoꝛe it was adjudgey 
fo2 the Dekendant. Fo - 


2 — _ + » Whyddons Caſe. 


lp The Defendant ſaith, that he delivered the Deed 
of Annuity to the Plaintiff, as an Eſcrow to be his Deen 
on a: certain condition to be perfouned, otherwiſe not; and 
at the Condition was not yet perfoꝛmed: and thereupon 


the Plantein demurred. And, without argument adjudged fox 


the Plaintiff. Fo2 the mer of a Deed cannot be averred to 
be totheparty himſelfas an E 
Vid. poſtea, Trin, 43. Pl. 7. 


crow. Vid. 19 H. 8. 8. 29 H. 8. Dy. 34. 


? Duamport verſus Sympſon. 


P upon the Caſe; and counts, that he was poſſeſſed sf 
a Fountain of Silver to the value of 5001. and deliveren 
it to J. D. to trunſpoꝛt beyond Sea, and there to ſell it, end to 
render an account thereof to the Plaintiff, which the ſaid J. b. 


. bzake; and converted to his own uſe. TWhereupon the hep were 


Vzought his Action upon the Cale againſt him, wherein they were 
at Jtlue, and the Defendant being pꝛoduced as a witneſs on the 
part of J. D. falſiy ſwoze, that the lard Fountain was not wozth 
above the value ok. 180 l. whereas, in truth, it was wo2th zool. 
By reaſon of which falſe OWath, the Jury gave to the now 
Plaintiff but 2001. Damages: whereas they would other- 
wiſe have given moze Damages: whereupon he bzought 
this Action : the Defendant pleads Nor-guilty, and found againſt 


him, and Damages aſſeſſed to zool. And it was moved in 


Arreſt 
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Arreſt of Judgement, That the Action lay not; fo2 the Law 
intenos the Dath of every man to be true. And therekoze until 
the Statue of 3, & 11 H. 7. which gives power ta examine, anu 
puniſh Perjuries in the Star-Cyamber , There was not any 
puniſhment koz any kalle Path of any Witnels , at the Tom- 
mon- Law; and now there is a fozm of puniſhment to? Ferns 
ry pꝛovided by the Statute of 5 Eliz. And if this action thould 
be allowed, the Oetendant might be twice puntſhep, viz. by 
the Statute, and by this action; which is not reaſonable. Any 
of that opinion were Walmſley, Beamond, and Owen; that this 
action lies not: fo2 at the Common Law, there was not 
any courſe in Law to punich perjurp: but yet betoze the Sta⸗ 
tute of 3 H. 7. The Kings Counſel uſed to aſſemble, and pu⸗ 


niſh ſuch perzurtes at their diſcretion: and ik he ſhould be pu⸗ 


niſhed in Law by this Action, there would be ſome pzeſident 
of it befoze this time: but being there is not any pꝛeſident 
found thereof , it ts a good argument, that rhe ackien is not 
matutainable : and tt appears by 7, & Þ Eliz. Dyer 272. That 
at the Common Law there was no puniſhment fo2 perjury, 
but in Caſe of Attaint ; but in the Spiritual Court pro Læſio- 
ne fidei, in Caſes Spiritual they uſed to puniſh them; and here 
they would, in this action, d2aw in queſtton the intent of the 
Juroꝛs, what greater damages they would have given, unleſs 
fo2 this Dath, which ts ſecret, and cannot be trped: and there⸗ 
foe to puniſh a man fo2 his Path, upon a ſecret intent would 
be hard: and ik this might be ſuffered, every witneſs would 
be d2zawn in queſtion. TWherefoze upon theſe reaſons they held, 
That this Action lay not, and gave Judgement fo2 the De- 
fendant againſt the opinion of Anderſon, who conccived the Adgt- 
on was maintainable. 


Ive verſus Sams. Trin. 38. Eliz. rot. 1805. 


Aſt, and Counts of a Demiſe foꝛ thirty years made to the 
Defendant of the anno? of Tottnham in Eſſæ, The De- 
fendant pleads, Non Dimiſit modo & forma, and thereupon a Spe- 
cial Uerdic found, That J. S. Lett the Mannoꝛ to the Oefendant 
kaꝛ Thirty years, Exceptis omnibus boſcis, & ſubboſcis, and atterwards 
makes another Leaſe to the ſame Leſſee foz firty years of all 
Woods, and Underwoods growing, and being upon the 
Manno; without impeachment of Uafte : and after that made 
a third Leaſe to the ſame Leſſee fo2 thirty pears of the Bannoz, 
to Commence atter the end of the firſt Term. The fir Term 
expires, the Leſſee afterwards cuts dow trees; and ſvehavi 


the Reverſion bungs (Waſte. Ec 6, 8c. Hearn fog the Plaintiff: - 


the queſtion is. onely, Wyether by this Exception, o2 the 
lecond Leaſe, the (ood be fo ſevered (rang the Manno, 
that it doth not paſs by the third Leaſe of the Mannoꝛ, and 
whether this third Leate was not an implicite ſurrender, and 
downing of the ſecond Leaſe ; and he held clearly, That the 
Woods, and Underwoods, notwithſtanding this Exception, 
and the ſecond Leaſe, remained parcel of the reverſion of the 


Pannoꝛ, and paſſed by the third Leaſe of the Mannoꝛ: and 


lo is the Opinion of Portman in Plowd, 104. & Dyer 223. Glanvile e 
Zr : contra 
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contra. Firſt, By the exception the Soil is excepted, as 14 H. 
$. 1. 18, and, during that time, it remains excepted, and divided 
from the Pannoz, to all purpoles. But if one Letts an acre, 
parcel of a Yanno? , fo? years, the reverſion there is parcei 
of the Yannoz, and thall paſs by a Sant ofthe Mannoꝛ: But 
a Leaſe of the Mannoz excepting an acre, the acre excepted 
is not any part of the Manno to any purpoſe, and ſhalt not 
paſs by a Leaſe sf the anno? : and this difference appears by 
Bromley, in Plow. 104. & 38. H. Then the ſopl of the Wood being 
ſevered fo2 the time, it ſhall not paſs by the third Leaſe of 
the Banno2; and the ſecond Leaſe doth not conoyn them to 
the Mannoz: fo2 thereby the ſoyl is not Lett, bur onely the 
Mood growing,&c. which extends onely to a Leale of the Trees; 
ſo it remains always levered. Wherefoze this iſſue is found 
fo2 the Defendant, that he did not Lett, &c. Walmſley; It is a- 
greed in Cu peppers Taſe, 2 Eliz. Dy. That, it J [ell Trees grow: 
ing within my Land, they are now become Chattels: but, if 
T buy them again, they are now rejoyned to the Inheritance; 
and here by this exception of the TUood, the ſoyl is ercept- 
ed, and ſevered from the Mannoꝛ in poſlelsion: but it is par: 
cel of the reverſion of the Mannoꝛ; and there is not any dif: 
ference, where parcel is Lett, and where parcel is excepted; 
ſo it paſſed by the taking of the third Leaſe, which was clearly 
a ſurrender , 02 ertinguiſhment of the ſecond Leaſe p2eſently ; 
although this third Leaſe is to commence at a day future; as it 
hath been agreed in this Court; becauſe, by his acceptance, he 
allows the Leſſoz able to Lett the Land during the other Leale, 
Anderſon; There is no doubt; but that the ſoil of the WWood 
fs excepted, and yet it remains parcel of the reverſion of the 
Marno2, and ſhall paſs by a Ozant, 02 Leaſe of the Man⸗ 
102, and ſhall be recovered by a recovery of the Mannoꝛ: and 
there is not any difference to this purrpole, betwixt a Leaſe of 
parcel, and an exception of parcel of the Yanno?. And J 
agree, that ik Trees be ſevered fromthe Mannoꝛ by Gzant, yet, 
if they afterwards return to him, who had the Mannoꝛ, They 
be rejoyneD, and are not Chattels in him: and that his accept- 
ance of the third Leaſe was pꝛeſently a ſurrender , oz ertin- 
guiſhment ofthe ſecond Leaſe, Fo2 he could not have the Land, 
and Trees in him, in ſeveral degrees ; but the Trees ſhall be 
rejoyned to the Land by the laſt Leaſe: and if Leſſee fo2 twen- 
ty years takes a Leaſe fo2 ten years, to begin at Michaelmas, 


there is no doubt, but that the term fo2 twenty years is ſur- 


rendꝛed, 92 determined pꝛeſently: fo2 by the Lefſees acceptance 
the Lefſo2 hath power to make a new Leaſe, during the foz- 
mer, and at the time ok the Leaſe making, TWherefo2e, & 
And Beamond agreed with him in omnibus: TUherfo2e ( abſente 
Owen) Judgement was given fo2 the Plaintiff. Note: Waln- 
fly laid, Ik one bargains and ſells his Trees to one, and after 
Lett the Land untohim fo2 pears, the Trees are now rejoy- 
ed tothe Land: So that it the Leſſee cuts them down, he ſhall 
be puniſhed in Waſt. Sed Quære de ceo. 5 Co 11. | | 
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Brown verſus Terry. Hill. 37. Eliz. rot. 620. 
Ne Caſe upon Demurrer was. Jt was kound by Office, That 


J. S. who held or the King, died without Peir. W. S. as Meir 


to J. S. traverleth this Office, aud was at iſſue with the Queen, 
that J. S. did not die without Peir; and, hanging th is Jſlue, 
he made a Feoffment of the Land, with Letter of Attozney 
make Livery; and after the iſſue was tried, and Judgement 
given agatnſt the Queen. And. after that Judgement, and be- 
toe the Witt of Amoveas manum executed, the Attozney. made 
Livery accoꝛding to the Deed ; and, whether this were a good Fe⸗ 
offment, o2 not, was the queſtion, _ Firſt, becauſe the Peir, 
at the time of the making of the Deed of Feoffment;hav no- 
thing, &c. Secondly, Becauſe at the time of the Livery execu⸗ 
ted, the Queens hands were at amoved, and ſo the Livery was 
during the Queens pollelsion. Daniel, Serjeant ; By the Judge- 
ment, the Queens poſſeſston is utterly defeated, and is in the 
Heir, befoze any Amoveas manum awarded 2. foz, that is onelp 
to this purpoſe, To compel the Eſcheator tg avoid the poſſelsi- 
on, if he will hold it againff. the Judgement; and ſo the opi- 
nion of Stamford, 78. 10 Aff. 2. 10 Ed. 3. Aff. 156. And the Difference is 
where the Queen leiſeth by Title: fo2 then, her Title being 
determined, there ought, notwithſtanding to be Livery made 
to him who hath the Bight : but, when She ſeiſeth without 
cauſe; and he, who hath Right , hath Judgement fo2 him, he 
may enter without Livery : as 5 Ed. 3. Quare Imdedit 34. And t 


Deed of Feoffment becoze the Judgement is good: fo2 the 


party had * the right of Inheritance, and the Free⸗hold 
of the Land. TUherefoze, & c. Anderſon, There ought not to be a 
traverle, where the Queen by Office is entituled to the Fee in the 
Land; unleſs it be in Caſe, where an Office is found after an 
attaſnder of Felony, oꝛ Treaſon; in which Caſe it is given 
by the Statute ok 2 Ed. 6. cap. 8. But Owen laid, that this tra- 
verſe is given bythe Statute of 34 Ed 3, cap. 14. Vide Stamf. 6 f. Sta: 
tute 36 Ed. 3. cap. 13.8 H. 5. 19 R. 2. Title Traverſe 37, & 47. Ander- 
ſon; Ik the Judgement be good, yet the Queen is not out of 
poſſelsion, until the Writ ok Amovea thatum executed : and 
then the Livery is void; and the Deed is not good. Fon, at the 
time of the Feoffment, he had not any authozityto make Livery; 
bit it is good to be adviſed therein. But Beamond e contra: that 
the poſſeſsfon is out of the Queen by the Judgement; fo? the 
reaſons befoze ſhewn; and the Livery is well made . e At⸗ 
tomep ; the Queen being out of poſſeſsion. Owen, The. Deed, 
being void at the firſt, cannot be — by a ſubſequent Ac; 
as, if J makea Deed of Feoffment of Land, which J have not, 
and ſuch a Letter of attoꝛney, and afterwards-J purchaſe the 
Land; pet this Deed is vold: So here. Wherefoze, &e. Walm- 
ſley abſente , adjournatur : but, ufterwards the ſame Term, it was 
adjudged, That the Livery was good: Foz, bythe Judgement, 
the Queens hands were immediately amoved. And he had autho- 
tity to execute Livery npon the Land, 
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Langer verſus Humphrey. 


plevin. The Cale bas: That a man, and Woman; b eing 
Done Cenants in Fee of- Mannoz, intermarried, and at: 
ter lebten a Fine 17h to it fkranger, Tho rendꝛed it to them 
in tail: they have 1 575 Daughters. The Baron dits, the 
Feme takes a {econ ound Baton, D the hep levy, ** and retake it in, 
lepecial tatls the Feme dies withont iſſtie by the ſecond Ba- 


ron. The DaughteeS enter. A-Leflee kfoz years of the ſecond 
Baron diſtrains Ba Bent. ebings a Replevia, 
= fi 9525 ue! oh ves Berle tend * 
0 ove 
1 nl oa, Ne oe. the . — Fee be © with? 
5 EE Few dy al rp 0 as, 
r. 
mie, duo the Pen Tatts er 
vo fo2 
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& contra. Foz there 12 ce 1 * te between the Caſes. Fo 
the Eyectione firms ig by9h 2 — it ſelf. But this 
Wan is to2 Rent due + the Low, ts a Duty a © ie 


Common-Law; and 


8 * 2. Avowry $6. ts. eie, be 


Bonner 2 Walker. 


beben | 's, Whether tf the e place, where, &c. was 
nt Ayo _ it was found by 
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vo 02 when he ſat 
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Kt verſus Mallet. 

mw Lands m gan n in Setnerſetſhire. It was held 

nume of a Mannoz; 

by In | ut Ellis (245i. Conveyance: foz there 
intent 9 the parties will dein it. 


Townſend verſus Wale. Trin. or Hill. 35. rot. 1244- 


UF oa ſpecial Uetvict,the Caſe was: A Pan, ſeiſed of Lands 
in poſſeſsion, and of other Lands in Reverſion, upon an 
Eſtate koz life, deviſeth by his Till in waiting, That his — 


__Evizantrn #; in Communi Banco. 315 


— 


ther, with the p2otits thereof; and that alter the ten years, his 
LN tuto!s » 02 any of them, ſhonld fell it foz t 1 


b. But the Court reſolved to t 
toe it was adjudged acco2dingly, 


Soulle verſus Gerrard. Mich. 37, N 38 Eliz. rot. 1 149. | | 


T7 Jc&ione firmæ. TIpon Not-guiky terre fpecial Gerdict was (55) 

Found: That Richard Baker MS ſeiſ dof bis Land in Fee, and 2 | 
held it in Soccage, and had iffue four Sons; and Ievilſed it to 1 
Richard, one of his Sons, and his Þeirs top ever; and, if Richard [ 
died within the age of one and twenty years, oz without iſſue, vl 
that then the Land chould be equally divided amongſt his thee i 
| other Sons. The Deviſo2 Died; Richard the Deviſee had iflue, l 
| Mary, and died within age; the three Sons enter, and Lett it i 
| to the Plaintiff. And the Defendaut, by Maries command, ou⸗ 

fted him. Glanvile fo2 the Plaintiff; it hath been objecten, 
That this remainder ſhould not take effec, unleſs that Richard 
died without iſſue, and within age, 7 this Dis-juncive Or ſhall 


be taken fo2 the 8 And. But that cannot be: or that | 
were to conſtrue the intent agarnft the dir 995 0 of rhe Ut- | 
{02; which never fhall be. Secondly, It hath been abjened , if 
that this remainder is limited to depend.upon a Fee gmple; | 
which cannot be. J agree, That, at the Com 1 5 AS 19H. i 
8.8. & 29 UH. 8. Dy, 33. a remainder cannot be limited to depend 


upon a Fee-ſimple: but, after. the Statute of 32 H. 8. it well if 
minht: 102 the Statute gives iibertyto every Dwnet ku Ditpole | 
of his Land by Devile at his Ul, and Pleaſure, . So, there- | ll 
bythe Land ought to paſs accozding to the Till of the Devitoz: | 
fo2 ſo the act of Parliament * b a, as a. | 


nder 1 
may be limited to depend upon a Fee by Au of Parliament, So | 
it may by a Will, fohich 1s to be coutrued/n we Jatiner. . l 
And this is the opinion of Monſon in Plowden, 413. And here, it it | 
cannot be good by way of remainder ; yet it ſhall be as a ſe- 
veral Deviſe : ſo that the remainder limited ſhall be a as ſe- 
veral De viſe, and as a revocation of the firſt Eſtate after ſuch 
an Act done; which may well be. Anderſon; the wo2ds in the 
Att of Parliament, That, he may diſpoſe at his will and pleaſure, arg 
not to be conſtrued ſo largely, as hath been ſaid ; but, He may 1 
diſpoſe at his will, and pleaſure, So as it be nd, forh to the Rules i 

N 

| 


of Law: otherwile, it is a vain Will. And; if other conffrucion 
ſhould be made thereof, there would many abſurdities enſue 
thereupon, And in this Caſe, if the Limitation had been ſingle, 
( viz.) That, tf he died without iſſue, &c.- it were plain, That it 
was an Eſtate-tail: fo2 that ſhews what Heir ought to have ifs 
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and explains the fozmer limitation, and is not {repugnant 
ub . and J conceive that this part of the limitation, 
It he die within age, fs utterly void: to2 a Kemainder cannot 
depend upon a Fee; and then it is all one, as. if the limitati⸗ 
on had been ſingle, if he died without Jfſue. So Richard had 
an Eſtate⸗tail, which deſcended to his Daughter, and ſo the 
Defendants Entry was lawftil. Wherefoze, &. Walmſley , the 
wo2ds in the 1 At his will amd pleaſure, are to be conſtry: 
ed, that he is enabled thereby, to deviſe by his Will to what 
perſon, what quantity of Land, and what Eſtate he will, ac: 
£o2ding to the rules of Law; but it inables him not to make 
any deviſes againſt the rules of Law; and here the deviloz 
hath given a Fee, ſo, as no nothing remains unto him. Where: 
koꝛe he cannot to that intent limit a remainder over: Foz 
if ſo, a fozmer Title, and Eſtate would thereby be defeated 
by anew one, which is againft all the grounds of Law, where- 
by a remainder 'is vold, which depends upon a Fee. But 
it ſeemeth here, That Richard hath an Eſtate tail by the woꝛds, 
And, if he die without iſſue, &c. Me conceived alſo, That, if the 
remainder might paſs upon his Dying within age, yet it 
could not be until he died without ilſue alſo. Foz the TWows 
being, If he died within Age, or died without Iſſue, Then, &c. this 
Then, which ſhews the beginning of the Remainder , ſhall be 
When he dies without iſſue, and not befoze. So it is all one, 
as if the Diſ. junctive Or Had been a Copulative. TUherefoze the 
laintiff ſhalt be barred- Beamond accozd; the Statute, That 
e may Diſpoſe at His will and pleaſure, goes as well to As 
executed, as to Deviſes; but thoſe ougye always to be fo in. 
tended, as that they may ſtand with the rules of Lam. O 
therwiſe , bis Mill is vain. CUherekoze this Remainder te 
begin upon the the dying within age is Vain, So as the firſt 
part of the Mill is ofno value. Then the ſecond part makes, 
that the Deviſeehath an Effate-tail , although it be in a Deed; 
As 5 H. 5. 6. & 37 Af. 15. A fortiori, in caſe of a Deviſe. lhere- 
foze, &c. Owen accoꝛd; that the remainder cannot begin upon 
the firſt part of the limitation, no moꝛe, then if it had beenup- 
ona Conveyance oz Gzant ; but that is vold: Then the other 
part makes ft an Eſfate-tail. And J agree, That, if the re- 
mainder might Commence upon the firſt limitation, yet it ought 
not to Commence by the woꝛds, and intent, until the other part 
be perfozmed alſo, viz. That the Devilee died without ilſue. 
TUherefozehere the Eſtate is in the Daughter, And it was ad- 
judged fo2 the Defendant. 


Wentworth verſus Wright. 


Uare Impedit. The Caſe was: ane Davies, Intumbent of the 
Church ok A. was created Biſhop of Saint Aſaph; the 
Queen thernaen preſented the detendant to that Church: 

and the Plaintiff, eng — brought the Quare Impedit, 
and, whether the Queen by P2eregative, o2 the Patron ought to 
reſent 2 was the queſtion upon a demurrer. Yelverron, fo; the 
dlatntiff; there be in Law divers avoydances of Benefices, where- 
of this Creation ofthe Jncumbent into a Biſhop is one,wherevy 


- 
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the Church becoming void, the Patron ſhall have the benefit, 


and Pꝛeſent again; and 4 know not any reaon, why the Pa⸗ 
tron thould nor have the benefit of this avoydance, as weil as 
in other caſes of avoydance, as in taking ofa ſecond Benelice, 
Depuvation, oz otherwiſe. And there is not any Book where- 
by it may be p2oved; that there is any ſuch pꝛerogative in the 
Uueen, but onely 5 Mary, Br. Preſentment al Eſgliſe 31. And agailiſt 
that is the apimon 11 H. 4. 37. And, if a Cyurch becomes void 
by the Incumbents being created a Biſhop, the Qucen, oꝛ Pa- 
tron may pꝛelſent; and 5 Ed. 3. Quare Impedic 35. 21 Ed. 3.39. 1 Ed. 
35. 6 H. 4. 5. Although it appears in thole books, that the 
Church was vold by the Jucumbents being created Blſhop, yet 
the Queen made not any Title to the Benefice fo2 that cauſe; 
which is a great argument that the Queen hath not any luch 
pꝛerogative. And fo are 44 Ed. 3. 25. and Temps Ed. 1. Quare impedit 
181. where the Ring, (although the Benefice was void by creating 
the Jncumbent a Biſhop) made not any Title. And Door and 
Student, 116. 18; That, ił a Benefice be void by Death, Creatt- 
on, 02 Ceſston, the tix Poneths thall be accounted from the time 
of the Death, Creation, o2 Celston ; which pꝛoves, That the 
Pꝛelentment appertained not to the Queen: fo2 then there could 
not be any Lapſe, And 6 Eliz. 228. the opinion is expꝛelly, 
that the Queen hath not any pzerogative in this caſe. There- 
fo2e, &c. Drew, e contra, The books vouched That the King, 
having Title by his pꝛerogative, did not take advantage 
thereof, but made other Title, are not of any authozity againit 
the Queen. But ſome of them, as 41 Ed. 5. 5. & 17 Ed. 3. 40. 
and the greater opinion in 11 H. 4 37. pzove expreſly fo? the 
Queen. And the common Experience at this day ts, Chat 
the Queen, in all thoſe cales of creating the Jncumbent a Biſhop, 
hath pꝛeſented to his Bentjces: and la there be many pzeſidents 
thereof. And in 6 Eliz. Dyer, 228. the Plaintiff did not demurr 
upon the Queens p2erogative; but took iſſue, that the Church 
was void by reſignation, befoze the Creation. And, although 
it is ſaid, That this pꝛerogative cannot be pꝛoved by Reaſon; 
this is not material, no2 ought there any reaſon to be given, 
02 enquired about the Queens p2erogative ; Foz, in regard 
She is the Þead of the Teal publique, and defends Her Sub: 
jets, and their Poſſeſstons, the Law attributes unto her ma- 
ny p2erogatives, fo2 which no reaſon can be yielded; as to have 
the Tythes of Lands lying out of any Partſh ; to have the 
Primer Seiſin of all Lands, as well of others , as of thoſe, which 
are holden of Her in Capite; to have the Cempoꝛalities of the 
Biſhopztcks ; and the like. Yet there is great reaſon alſo fo2 
this pꝛerogative: fo2 the Queen hath advanced the Jncumbent 
to a great dignity ; and it is Her great loſs to part with the 
Temporalities of the Biſhopzicks. She was alſo the means 
to cauſe the avoidance of this Benefice. And it is an uſnal 
pzactiſe, That the Queen fo2 the moſt pant „upon creating of 
Biſhops, grants unto them to hold their Benefices in Commendam 
which is good againſt the ]Iatrons ; becauſe the Pꝛeſentations 
belonged unto her. And that is as great a p2ejudice to the Pa⸗ 
tron, as if the Queen her ſelf had p2eſented thereto. There: 
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Marſhwerſus Curteys. 
Trin. 37 Eliz. rot. 132. r Hill. 38 Eliz. rot. 1 302. 


Jectione Firmz. pon a ſpecial Uerdic it was found; That 
the Plaintiff. was ſeiſed of a Meſſuage, and Lands in Fee, 

and Lett it to the Defendant fo2 years, rendzing Rent, upon 
Condition, That the Leſſee ſhall not parcel out the Land, nor any part 
thereof from the Houſe. The Leflee grants all his term m the 
Pouſe, and part of the Land; retaining to himſelte the reſidue 
of the. Land, and afterwards Letts part of that reſidue: 
the Rent afterwards 18 Arrear, and demanded by the Lefloy, and 
accepted. And, koz the condition befoze bꝛoken, he enters; 
and, whether his Entry were congeable, o2 not, was the que: 
ſtion. Glanvile, to2 the Plaintiff; Firſt, the Condition is here 
byoken; Foz the Wo2ds parcel out the Land ig a common 
term in Eſſex, which is as much as to ſay , That he ſhall not 
Lett, 02 divide any part thereof from the Poule,; but that they 
ſhould all go together: ſo the Condition is clearly b2oken; the 
acceptance then of the Rents afterwards ſhall not eſtop him to 
take advantage of the Condition: becauſe it is collaterat; 
but otherwiſe it is, where the Conditton ts fo2 Non-payment of 
Rent; and this Difference is pꝛoved by the Books, 46 AM. 5, 
20 Ed. 4.18. CAherefoꝛe, &c. And, as tothe fixſt point, all the Ju: 
ſtices, Anderſon, Walmſly and Beamond agreed cleerly: that the 
Condition was bzoken: faz although it were 1— that 
the Land is not paͤrcelled from the Houſe, but the Boule from 
the Land, and ſo the Condition not bꝛoken in the ITClozds, and 
a Condition ought to be taken ſtrictly: it is all one, where the 
Pouſe is divided from the Land, and where the Land from the 
Pouſe; fo2 the intent of the Condition ts bꝛoken, and aifo the 
Wo2ds : fo2 the Land is divided, and parcelled from the Houle; 
and the dividing thereoffrom the Houſe is the Matter, and Sub- 
ſtance of the Condition; and it is not material, where it be- 
gan, no2 where the ſeparation was made, Tlherefoze, &c. and 
in pꝛask thereof Vide 5 Ed. 3. Debt. 157. Foz the ſecond point, 
Anderfon, and Beamond held; That this acceptance ſhall barrhim 
of his Entry; Fo2 he accepted it, as Rent due unto him by the 
Leaſe; which cannot be, if the Eſtate be undone by an Act p2e- 
cedent ; fo2 if he had entred fo2 the Condition bꝛoken, he could 


not have had the Rent; and when he accepted the Rent, he 


ſhews his intent, and Election to have the Leaſe continue. And 
there is not any difference, as to this purpoſe. betwixt a colla- 
teral Condition, and a condition fo2 paying Rent : fo? the rea- 
ſon, that he ſhould be barredof his Entry is one in both Caſes, 
viz. Becatiſe, by his own act, he hath afirmed the Leaſe to habe 

continuance after his title ot Entry accrued unto him; but 
the acceptance of Kent, due — his title of Euitry, is no barr: 
foꝛ, it being then due, he might have debt foꝛ it. And it Toth 


not ſhew any election in him to continue the Leaſe, as it doth here. 


Ahereſoze. &c. Walmfley e contra, in this point; fo2 there hath 


- been a common difference betwixt a Condition collateral, and 


a Condition fo2 the payment of Rent : foz, in the laſt caſe, accep- 


tance of the Rent, due after, Diſpenſeth therewith; but — — 
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4nd this difference was agreed here in Rawlins Cale, fo2the ſhip; 
where the condition was to2 the-papment of Bent, and a'Fine ; 
after non payment of both; he accepted of Rentdue aftetwards; 
And it was held to be a diſpenlation with the Condition fo2 non- 
ayment of the Kent, but not foꝛ the other part or the condition: 
And this Difference ſtands upon good reaſon, becauſe the acce- 
tance ot the Rent is a good diſpenſation with the condition. And 
in that he received the Kent it ielf (the non payment wheref is 
his Title of Entry) that acceptance is a ſatiskaction unto hin 
#02 the Rent: but it cannot be any ſatisfaction. fo2 any other 
matter. Foꝛ one thing due unto me, cannot be itisfoction foꝛ a- 
nother thing due unte me. Andthe Rent ts due for the pzofits: of 
the Land taken by-the Leſſee. But when the Leiloz is tatidfiev 
of the thing, fo2 which the Entry is given 1 It is good reafon 
to barr him ok his re-entry : as where the K AL cauſe ot 
Ceſſivit „atceptance of the Rent ſhall barr him. Wherefore, &. 
Owen abſente, adjournatur. Afterwards, it was adjudged fo? the 
Plaintiff, 3 Co. 65. 21% fy nah FOR 
Lee and his wife verſus Coleſhul,: 
Mehl ee lh es ty ei: 1 n 
Paſch. 38 Eliz, rot 1707. 
Dos by them, as Executoꝛg of Smith upon an Obligation, a- 
gainit theDefendant, aS Txociutuie to Claſh ber Pusband, 
The Defendant pleaded the condition to be fo2 the perkozm⸗ 
ance of Covenants within a certain Indenture betwirt smith on 
the one part, and Coleſhill on the, 985% De hereby Coleſhill; 
being Cuſtomer of London, made Swhi 15 SHepuͤty in the laid Ot⸗ 
fice, and Covenanted to lurrender thole Letters Patents be- 
foꝛe a certain Day, ànd to pꝛocure new to himleit, and the laid 


Smith. AS allo, that if smith died, living C. that C. ſhould pay 


tothe Executozs of Smith zool. and ſhews: the Statute of 5 Ed. 6. 
cap. 16. That all pꝛomiſes, bargains and contracts, foꝝ the buying 
ot divers Offices (whereofthis is one) ſhall be voii, and there- 
upon the Plaintitk demurred. Glanvil pꝛaped Judgement fo2 the 
Plaintiff; foꝛ there be many. Covenants within the Indenture, 
whereof ſome are good and lawkul: and fa2 them, doubtlels, chẽ 
Obligation remains good. Foz, although, the Statute makes 
the Covenants concerning the buying of the Oklice, and the Poli. 

ation as to it votd, yet fo2 the other Covenants therein recited, 

eing lawſul, the Obligation continues in fo2ce. Vid. 20. H. 6. 23. 
and 4. H. 7. that an Obligation may be avoided, oꝛ diſcharged in 
parts and ſtand good foꝛ the reſidue. Drew e contra. All the parts 
here ot this Jndenture concern the exrercifing of this Office. And 
if any okt the Covenants concerning other matters in the Inden⸗ 
ture ſhould be accounted good, yet the Obligation is void in all 
(but fo2 the good Covenants perad venture an Action of Tove- 
nant would lye, if they be not perfo2med) fo2 the Statute ſaith, 
the Bond to that purpoſe ſhall be void. And then, it is not polsible, 
t ſhould be void to this intent; and be good fo? another: And, 
lt hath been held in the Queens Bench, ik a Parſon makes a 
Leaſe, which fs void by the Statute fo2 non-Reſidence , and 
there is an Obligation fo2 the pertozmance of Covenants; Al- 
though there be ſomes Covenants therein, which do not concern the 
Leaſe ; yet the Bond is nn the 2 
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of the Statnte ould be defraudedbyputtingina lawful Coye: 
of the Btu the Indenture, w —.— the Senkt here did not deli⸗ 
ver any great opinion: 3047 abſente Walmfley, adjournatur, And it 
was afterwards adjudged, that this Obligation was void in 
every part, being againit Law, 3 Co. 82, 83. 


Wilkinſon verſus Netherfol. 
2 N the —— boy b buying of Leather, brought in 


the Court of me dewes D. The Defendant was there 
condentne®, a e N * 1— — hither by Hab. 
corp. it wa 5h 112 5 he Bingo vol vet et coram non 
udice. 0 e ye 

— be ther 5 5 Wain 0g? thin one Ok the Se Hall 
* | Courts en Law, 208 W adlige Cale And hereto ail 
freed. Unto Be is not maintainable there. But 

tos G9 they bak Pleas in Actions of Debt, and ſo 


had — to hold 2 in vt: 4M the Judgement is not 
vold, — * voidable onelp by Error. And Anderſon ſaid, the Court 
of Pye-Powders had his name, becauſe they are there to hold Plea 
onelp of things Parvi ponderis, viz, Of Lontracts 5 Other things 
done in the Fair. 


Willis 2 Fletcher. Palch. 38. Eli. rot. 1137. 


made Conuſance fo? Damage fefante, 
that's was ſeiſed of the Land, 
Ile t 2 to 2 And becauſe it ap- 
Tenant in Common 


as B t A. and 
Ru ahi of 400D 1 


with the dy een lp kalen tothe 


1 : Becauſe it 
ve deen made in the — Heir atſo.Walmſlyheld, 
8 . 1 m both th joyn in the 1 the Ham 


be dag RD s 
retore 8 adjudged: fo2 the © Land, 


Aldworth yerſas Peck 


yi againit Peel as Exetutoꝛ. The The Pan aintiff had Judgement 
to recover de bonis Teſtacoris - eupon a Scir. fac. was a- 
Aud ehe and wes Sheriff — — nulla habuit bona Teſtatoris: 
El Where ſtrmiſeth, - that he had waſted the Teſtatozs 
. reupon he D2apen — — fat. Why he ſhould not have 
ecution de boni proprits - ed by the Court , That this 
thall not be — 


Ale 
Devaſtation; ry L in _—_ T 
propriis, unleſs it be 


ns None the Judgement is de bois 
the Sheriff, where he returns a 


Devaſtavit. Vid, 9H. 6: 9. 2 57. Fitz. H. Execution 9. 
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Gregory verſus Hill. 


Eplevin. The parties being at iſſue upon a Pꝛeſcription to 

have Common tn certain Land called Stich-Hall in Comicat. Warr. 
it was held by Anderſon, Walmſſey, und Beamond (abſente Owen) wha 
delivered their opinion fo to the Jury; that, where one pꝛe⸗ 
ſcribeth to have common appurtenant to his houſe, and twenty 
acres of Land, and it appears upon the Evidence, that he haty 
but eighteen acres, 02 a leſſer parcel, yet he hath not failed of 
his pꝛelcription. But, if he had twenty acres, and ten acres are 
Free hold, and the other Copy-hold, he there fails of his p2eſcri- 
ption : fo2 he cannot make a peeſcription fo2 both. So it 18, if 
it appears upon the evidence, that part of the Land was Co- 
py-hold an hund2ed years ſince; but now is his Free hold. 


Huberts Caſe in Camera ſtellata. 


Ne Hubert of Norfolk was convicted in the star- charaber upon a 
Bill exhibited againſt him, foz A one Webſter to coun⸗ 
terfeit Himſelf to be one Alexander Gellibrand (who was then be- 
yond ſca) and to acknowledge a Fine of his Lands by the 
name of A. G. There being then in Court the Lord Keeper, Pop- 
ham Chief Juſtire, Gawdy, one of the Juſtices of the Queens Bench, 
and Walmſly one of the {uſtices ofthe Common Bench, and divers 
Loꝛds: the Sentence was, that he ſhould make Fine to the 
Queen; and ſhould be impziſoned, and that the Fine levied un⸗ 
to him ſhould be void (it it could be ſo done) by entring a Va- 
cat upon the Koll, 02 otherwiſe, as the Juſtices ofthe Common 
Bench ſhould beſt appꝛove. And, if it cannot be ſo made 
void, That then Hubert, by Fine, oꝛ otherwiſe, as A. G. 
ſhould Deviſe, ſhould reconvey the Land to him, and his 
Heirs, in the ſame manner as it was befoze, at the time of 
the Fine levied, But Popham ſatd, that it might be well 
made void by entering a vacat upon the Roll. And he ſatd, that 
it was ruled in the Caſe of one Holcomb in the Common Bench, 
where one brought Debt againſt Holcomb . and? pzocured a 
ſtranger in his name to appear, and confeſs the Anton in the 
name of Holcomb, TUhereupon Judgement was entered. This 
practiſe being afterwards examined in Court, and diſcovered 
v confeſsion, a Vacat was entered upon the Roll. And to war- 
rant this, another pꝛeſident was fhewn, Tempore H. 6, And the 
Lozd Keeper ſaid, that he had always noted this difference. It 
one ol my name Levies a Fine of my Land, J may well confeſs, 
and avoid this Fine, by ſhewing the eſpectal matter: fo2 that 
ſtands well with the Fine. But, ik affranger, who is not of my 
name, Levies a Fine of my Land in my name, ſhall not be re⸗ 
ceived to aver, that J did not Levie the Fine, but another in my 
name: koꝛ that is meer contrary to the recoꝛd; and ſo it is of all 
reconuſantes, and other matters of Recoꝛd. But J conceive, when 
the fraud appears to the Court, as here, they may well enter a 
Vacat upon the Roll; and ſo make it no Fine: although the 
party cannot avoid it by averment, during thr time, that it re⸗ 
mains as a Recon. 
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Bon werſus Smith. 


Lanvile, Serjeant P2ayed::the opinion of the Court in this 
Cale. A Man had iſſue, a Son, and a Daughter, and 
deviſed his Land to his Son in Tail, and it he died without ic. 
ſuc, that it ſhould remain to the next ot his Mame, and died. 
The Son died without iſſue, the Daughter being then married, 
whether ſhe ſhould have this Land was the queition; and held 
per Curiam that ſhe ſhould not. Fo2 ſhe had loſt her name by her 
marriage. But it ſhould go to the next Heir Male of the name. 
But, tf ſhe had not been married at the time of her Bzothers 
death, the Daughter ſhould have had it: Foz ſhe was the next 
of the Name. vide poſtea. :: 1 9 


Hollingworth verſus Aſcough. 


Udita Querela upon a' Defeaſance of: a. Statute of 2000l. and 
grounded the Audita Quer. upon the Dekealance, the De: 
fendant ſaith, that he made another Dekealance Abſque hoc, that 
he made that Defeaſance. And it was thereupon demurred; be⸗ 
cauſe he ought to have pleaded the general iſſue, non eſt facum : 
fo2 this Plea amoltinted to no mo2e.. And of that opinion, after 
argument by the Serjeants, was all the Court. Tiherctoze it 
was adjudged againſt the Dekendant. | 


Block verſus pagrave, & Pagrave. 
ill. 37 Elis. rot. 631. 


Ower. Upon a ſpecial Uerdic the Caſe was. That one 
deviſed his Land to Mary Pagraye his Tie, until Faith his 
Daughter ſhould come to the age of Twenty one years, and then 


to Mary Pagrave, AND Faith, fo their Lives; and the ſaid Faith, the 


Daughter, hath not yet attatned her age ol Twenty one years; 
And in Dower agatuſt Mary P. and Faith, they plead, that they 
be not Tenants of the Free-hold moco, & forma, prout, &c. And 
whether upon the matter, Mary and Faith be joynt-Tenants, 
92 Tenants in Common, 92 how otherwiſe they hold, was the 
queſfion. Anderſon and Beamond ; ik it be a Term fo? years in 
Mary P. the Mother, and a Free-hold to the Bother, and F. the 
Daughter; this Term fo2 years cannot ſtand with the Free- 
hold: and therefoze it is d2zowned, and they are immediate 
Joynt-Tenants of the Free-hold; and the iſſue is found fo2 the 
Demandant. But, ik the Term be dꝛowned onely fo2 the Yoye- 
ty, as they ſaid it was clear, that it ſhould be; and ſhe is Tenant 
fo2 years, remainder to Faith of the other Moyety : it is then 
found fo2 the Defendant,that they be not Tenants modo, & forma, 
prout, c. ut they held that they were Joynt Tenants fo2 
the reaſon afozeſatd. Walmſley agreed, that if it ſhould enure, as 
an immediate Deviſe; That the Term ſhould be * 


— 
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of the Deviſo? it ſhall be conftrued; that itfhsulD not be qDe- 
viſe of the Freehold until after the years exptred * ande che 
mean time the Land ſhould deſcend to the Deir. -Sut afteviagds, 
upon re{eaſc of Damages, the Defendants contefied the Ac 5 


FP 
"£2 


£44 


7 uÞ a 4. 5 iin ann 
John Leak, and John Michel, for themſelves, and the Qu steif #7 
. * { . ts 3 i une IV 7 720110 
2 5 2 41 OY ane 
verſus John Howel, and John Hall. Trin. 33 Elg. tot. 24% 
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| gry upon the Statute of primo Eliz. cap! 2. and 467 


inknown⸗ . 1540 parts be⸗ 
yond the ſeas, Uſq; Ratchff in Comitat. Middl. wirhin the Pozt io 


and Merchandiles, 15 Feb. 33 Eliz. out of the vale by i 1 
1 Athen 
In, 


due, not being paid, no2 agzeedfo? with the Cuſtomer of Pts n 
no? in any other Poꝛt, noꝛ with their Deputy, againſt the fon 


Yoyety ſhould be to the Queen, and the other Yopety to him, 
oops came 


dile, prout in the tntozmation, &cc. Et hoc paratus eſt Verifcare. \ 

l rh, Chat they were-put 
upon the Land, and diſcharged by way of Yerchahvile, prour, Sec. 
in the infomation, &c. Et hoc petit, quod inquiratur per patriam, & 
prædidus Defendens fimiliter. And Hereupon a ſpecial Ger din 
was found, viz. That all thoſe Goods were taken by way ofre- 
p33e, and bꝛought within the Pozt of Penryn in Cornwall, and that 
15 keb. 33 Eliz about Twelve of the clock at Noon dap, put 
into two Lighters, and by them brought to the e Lau 
ab inde refluxa, about Two of the clock poſt meridiem; And, that 
the greater part of thoſe Hoods were put on Land befo2e four 
the clock poſt meridiem; and, that the ſaid. fourteen pieces of 
cloth af Gold, and the one menen e pieces of Linen, 
were put upon the Land out of the Lighter after 'four ot 
the clock poſt meridiem; and, that there was an agreement,befoze the 
ſaid Soods were taken out of the ſhip, made at the Cuſtome⸗ 
houſe in Penryn, with Rich: Enys, Deptity of John Bafſer, Oeptity 
to Thomas Peyton, the Cuſtomer there, and with the Cotuptroler 
of the Cuſtome there, to anſwer to the Queen all Cirffoms,.ani 
Duties; which ſhould be found due to the Queen fo2 —_— 

I 


(67) 
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Goods upon view of them; And, that the ſaid R. Enys had ex. 
ertiled that place as Deputy there, to2 thꝛee years befoye, &e. 
And it upon all this matter, &. And it was argued divers times 
befo2e the Barons; and moved firſt, whether fo2 theſe Goods, ta: 
ken by way of Rep2ize , any Subſidie is to be paid? foz the 
Statute of Primo Elz. cap. 19. is, That fo2 Goods dbyought into 
the Realm by wap of Herchandiſe, oz carried out of the Reain 
bp way of Verchandiſe, Cuſtome ſhall be pad: ſo the Statute 
therein extends only to Merchants, which Traffique, and nor 
to Ssods wꝛacked, 102 to the Goods of Ambaſladours, oꝛ ot any 
other man bꝛought in fo2 his pꝛoper ulc, and pꝛoviſion; and ſo of 
Hoods taken by way of rep2ize, which are taken with the hazard 
of the itbes of the takers of them, which are not bꝛought in by 
way of Merchandiſe. But the Court reſolved as to it, Chat 
Subſidy was to be paid fo2 them: Foz the Statute extends not 
onely ts Yerchants, but to all Goods bzought in by any man to 
make a benefit by the Sale of them, and Toit hath been often ru⸗ 
led befoze theſe times. Secondly, Whether there were here 
any agreement with ſuch a perſon, as the Statute intends ? Foz 
the Statute is, that the Cuſtome not paid, noꝛ the Tuſtomer, 02 
his Deputy, by, and with the conſent of the Comptroller 1n the 
Cuſtome-houle, not agreed with: and here the agreement is not 
with the Deputy himlelk, but with the Deputy of the Deputy, 
with the Aſſent of the Comptroller, &c. And it was moved, that 
this is good enough: fo2 the Deputy of the Deputy is Deputy 
of the firſt cuſtomer, and, although there be twenty, the one un- 
der the other; as the twentieth alsignee ſhall vouch by Warran- 
ty made to one, and his Alsignees, as 38 Ed. 4. 21. and 7 Elz. 
Dy. 238. a Deputy certifies falfly, it 1s his Maſters Ad, 
fo2 he ſupplies his place; and 32 Ed. 3. Bar. 259. Commiſſi⸗ 
on to one to make purveyance-fo2 Carriage, another, as his De- 
puty did it, and held well enough. And here Rich. Enys was De- 
puty in Facto, and exerciſed the place in the Cuſtome-houſe : And, 
although he were not de Jure, that ſhall not pꝛejudice the Mer⸗ 
chants, who made their Compoſitions with him: Foz it would 
be very miſchievous unto them to examine by what authozit 
they ſit, and make their compoſition. And foꝛ that purpoſe vide 9 Ed. 
4. 5. grant of liberty by a Ring an uſurper 21 H. 6. Attozmnent 
77 a Diſſeiſoꝛ 18 Eliz. Lo2D Arundels Caſe , ſurrender to a Dif- 
kiſoꝛ, and a Regrant by him, held to be good. And of that opl- 
nion were all the Barons, that it was ſufficient fo2 them to make 
their compoſition : fo2 he being deputy in facto, and fitting in 
the Cuftome-houſe with other Dfficers, they making their 
compoſition there, it was well enough. Thirdly, Whether 
this agreement, being incertain, be good ? &c. And it was held, 
that it was; foi, being Goods taken by way of Rep2ize, They 
could not by Jntendment have notice what the quantity, and 
parcels of the Hoods were, to make a moze certain compoſition. 
And it is all one in reaſon with Fogofſas Caſe. Fourthly, Whe- 
ther this were any be Sen upon the Land after four of the clock 
poſt moridiem againſt the Statute of 1 Elz. cap 12. And all the Barons 
reſolved, that in regard it was found, that the ſald Goods 
were uniaden out of the Ships in Lighters, and by them bzought 
to ſhoze at two of the clock poſt meridiem, aqua ab inde refluxa, 
that was a putting them upon the Land defo2e the fourth hour 
| PO 5 


| poſtmeridiem. And fo, fo2 the matter in Lam, they all refdlved fo? 


che Defendants. And divers exceptions were taken to the man⸗ 
ner ot their pꝛoceedings. Firſt, becauſeft is not alleged in the 
Declaration , that they were bzought mto the Realm by wap 
of Perchandize, but onety lald upon the Land by way of Yer- 
chandize ; which is not any offence againſt the Law: toz Goods 
may be bzought in not by way of Merchandiſe, and yet laid upon 
the Land by way of Yerchandrlſe; as Goods of an Ainbaſſadour 
bzought into the Land, who afterward dies befoze they be unta- 
den, and then lard upon the Land to be fold; this 18 no offence 
againſt any Law. And the Court ſeemed to incline; that it was 
a material Exception. Secondly, the Defendants Plea ought 
to be concluded; Et de hoc ponit fe faper patriam. And the iſſue vught 
not to be by Replication, where an Aﬀirmative and Negative 15 
pefoze. Thirdly, Twelve of the Jury appeared, and were ad 
1ourned to another day. And the Recozd is, that at the day, 
four of thoſe Twelve made default, therefoze a Decem tafes was 
awarded where it dught- to have been, that, although four sf 

em adjourned, made default, yet twenty dthers appeared and 
therefs2e it ought to have been, Et quia octo onely appeared, Et re- 
ſiduum Juratorùm made default, therefo2e a Decem tales was award: 
ed, and in poof hereof was cited 1 R. 3. 4. 15 R. 7. 16. But 11 
Barons doudted, whether it were not heipen by the Statnte of 32 
H. 8. And whether it ſhould extend to inkozmations fo2 the Par⸗ 
ty and Queen. But, at the end of the Term, Judgement was 
given fo2 the Defenvants upon the matter in Law, 

| Goodwin verſus Longhurſt, = 
7 a ſpecial Uerdic, the Cale was: that a Copy holder (68) 

had Licence from his Lo2dto let In Land fo2 Twenty one 


Fears, te letts it to the Plaintiff foꝛ tee years, who entred, and 
eing Ejected , bꝛought an Ejectione frmæ. And it was moved ; 
Firſt, if a Leale be made by a Copy-holder fo? years, and the Lei- 
ſeets ouſted, whether he may maintain an Ejedtione firme thereof 
at the Common-Law? and all the Barons held clearly, that he might: 
fo! it is a good Leaſe between the parties, and againft ail o- 
thers, but the Loꝛd. And, as this Cale ts,, it is good againſthim 
Alo, by reaſon it is done by his Licence. Serondly,.it was mo- 
ved, whether this Leaſe being but fo2 thꝛee years be warranted 
by his Licence to make a Leale foꝛ twenty one years? but the Ba- 
rons ſpake not much thereto : Sed adjournatur. But atterwards, up- 
on another motion, they all reſolved, that it was a good Leaſe, 
and this Action well maintainable thereupon at the Coinmoii 
Lam. and was adjudged accozdingly fo the Plaintiff. 
Bufkyn verſus Edmunds, 
= Mich. 38 & 39 Eliz; in Camera Scaccarii. ——» GS 
Rror bꝛought in the Erchequer-Chamber, and alsigned; by» 50 
E cauſe the Plaintiff, aglares in dedt agafnt the Beten, (097 
as Alsignee, Atid ſup nt he Lett to 1:5. fo2 pears, ren 
dering Rent; and, thas S. by his Will deviſed to the Defend: 
ant, and he entered, and was poſſefled, &c. And ſhews not, that 
the Leſſee made any Erecuto2 ; noz, that the Oetendant entered 
with the Afſent of the Erecuto?, no? Virtute Legarionis ; #102 bath he 
conveyed any lawlul Eſtate td himſelf; but is in meerlp by g X 
ald 


ELIZABETH E, in Scaccario 7 


5 5 1 — VS ——ů—— 


——FNF——————— 


— 


—— COA DN et 4 


—ũ— — — — 


536 Termino Mich. Triceſsimo octavo & nono 


6 e) 
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and lo the Action was not maintainable 2 and fo? this cauſe alt 
the Juſtices and Baronsheld the Declaration to be tit, and there. 
foze reverſed. the Judgement. But fo2 the pꝛincipal matter, 
whether there ought to be a demand or the Rent? all the Jultices 
unnd Barons held, that thereounht to be a Demand, although it 
were papable out of the Land, beſides Anderſon, who held the con- 
frary : to2 he laid, it being appointed to be paty out of the Land, 
iris buta Suihmin groſs, and no Kent, | 


77 | Bagſhaw verſus Playn. Mich. 37, & 38. rot. 524. 


E Kror of a Judgement in Debt, where the Plaintiff declared a: 
Egan tbe Doenvarit, a5 Extent J. S. in Debt upon 4 
Obligation, and Demands 47 1.8 s. 8 d. monetæ Flandriæ attingent. ad 
valenciam 40 l. 2.5.6 d. Che Delendant pleaded Plene Adminiſtravit, 
and found againſt him, and Judgement thereupon, Quod recuperet 
Debitum prædictum. The Erro; alsigned was; becaucle-it- was not 
inquired the vale upon taking the Uerdia, noꝛ by Wat to in 


quire, of the value of the money, and ta give Judgement accozyz 
ingly. But Daniel, Serjeant moved, that it was well enough, and 
the Galue ſhall be intended to be, as it 1s in the Declaration, 
and to that purpole cited a Pꝛeſident in the book of Enteries, 
fol. 157. und another pꝛeſident in the Queens Bench, Hill. 32 Eliz, 
rot. 637. between Davidgs and Wychalls, where Debt was bzought 
fo2 201. and Declares upon ſale of certain Pilchards foz 221. Per- 
tugaliæ, quæ attingunt ad valenciam 20 l. Legalis Monetæ Angliæ; And, 
upon a Nihil dicit, had Judgement to recover the 201. and it was 
much debated⸗and argued, but all the Juſtices and Barons here 
held it to be Erroꝛ: Foꝛ the value of Hemiſh Money is not known 
ta us no moꝛe, then the value of Twenty Quarters of TUheat,o? 
the like, whereof the value is to be inquired; As 17 H. 7.5. and 
9Ed. 4. 49. which is the reaſon, that the Plaintiff in his Oecla⸗ 
ration, ought tu expꝛeſs the value thereof, But ot᷑ current Money 
here, whereof the value is known, it needeth not. And therefoze 
the Judgement here ought to have been, Quod recuperet the 471 
8 s.8d. Flemiſh Money, and a Tait have been awarded toinquire 
of the value thereof. And.therefoze, as it is given, it is errone: 
ous. And, fo? that cauſe the Judgement was reverſed. 


Stafford verſus Pooler. Trin. 36. Eliz. rot. 223. 


Ao upon the Caſe fo2 theſe woꝛds; TUhereas the Plain⸗ 
tiff, Anno 34 Eliz. was, and yet is a Juſtice of Peace in the 
County of Gloceſter, that the Defendant apud A. in Comitar. Glo- 
ceſtriæ, ſpake theſe woꝛds; One Web, being Arreſted, as acceſſiry of 
Felony for ſtealing his own Goods, Mr, Stafford ( innuendo the Plaintiff) 
knowing thereof, diſcharged the ſaid Web by an agreement of 3 l. whereunto 
Mr. Stafford was privy, whereof 30s. was to be paid to Mr. Stafford. and was 
paid to his man by his appointment. The £2MEnDdant pleaded Nor guilty, 
and found againſt him, to his Damaße e Marks and Judge- 
ment given in the Queens Bench fo! t Plaintiff. And now Er- 
ro? thereof bꝛought, and aſsigned; that the woꝛds were not 
Actionable : fo2 they be inſenũble, and it is impolsible, that one 
ſhould be Arreſted as acceſſary of Felony fo2 ſtealing his own 
Goods:fo2 although one peradventuremay be a Felon fo? 1 
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his own Soods from his Bapliff, with an intent to charge him 
with them, pet he cannat be an acceiſozyin Felony fo2 ſtraſing his 
own Soods, to2 H£e1s therein peincipal, o2 nothing. And although 
he ſaid, he diſcharged him by agreement, &c. yet that is not any 
Dffence : f02 it 1s not averred, that there was any offence com⸗ 
mitted. And, although he were Arreſted, yet it may be he was 
non guilty of any Vffence; and he might alſo diicharge him 
by agreement, and yet it is not any offence ; to2 it may be, that 
in an appeal or Robbery he compounded. But all the Juſtices 
(beſides Walmſly) held, that the action was maintainable: Foz 
one may be an accefloꝛy in Felony ko; ſtealing his own Goods, 
viz. where he pꝛocures another to ſteal them. And, although 
there were not any Felony committed, pet being arreſted to2 
that cauſe, he ought not to Diſcharge him upon an agreement 
fo: Money. Foz it is a great offence, being done by a Juſtice 
of Peace: and, being taile, is a great flander unto him; Any 
ſhall be intended to be ſpoken in the wozft ſence, that he was 
pzivp to the agreement to conceal the Felony. TUherefoze the 
Judgement was affirmed by all the Juſtices and Barons, be⸗ 
ſides Walmlly, bo 


Woodward verſus Parry. 
D* upon a Bill Obltgatozy of 141. The Defendant Wood- 


ward Demanded Oyer of the Bill, which was; that Wood- 


ward acknowledged, that he owed Him 141, ſolvendum una cum 61. 
upon accompt between them. And it was entred in hc verba. 
And the Dekendant thereupon demurred in Law; becauſe it 
is a debt of 20l. and not of 141. only. And he ought to have 


Counted accozdingly, o2 at leaſtwiſe ought to have counted 
upon the Bill, as it is. And it was thereupon adjudged fo2. 
the Platntiff. And the Erro2 now alsigned in this Jp ee 
fo2 there is but 741. due upon this Bill. And that, which comes 


all the Juſtices and Barons reſolved, that it was good eno 


after the Solvendum, ig vold; as that, which comes after am Ha- 
bendum, A ſecond Erroꝛ aſstgned was, fo2 that this Action was 
brought by Parry, and his wife, foz a Oebt due to the Feme be⸗ 
toe the Coverture. As allo becauſe Parry, being a Clerk of the 
Dueens Bench. Jt was entred upon the Declaration, Querens in 
propria perſona, &c. Which cannot be: Fo2 although the Baron hath 
aPiviledge; yet the Feme Hath not. Sed non allocatur: Fo2 every 
Plaintiff, if he will, may be in propria perſona, and this Efitry 
Is not by reaſon of his — ; but becauſe they are there in 
perſon. TUheref92e the Judgement was affirmed, 


Grymſton verſus Reyner. Hill. 38 Eliz. ror. 943. 


Sſumpſit. Fo; that the Plaintiff, in conſideration of ſuch 
Clothes delivered at ſuch a place, pꝛomiſed to pay 81. And, in 
Conſideratton of a Debt upon arrearages of Arcompt, the 
Defendant being endebted in 18 1. the Defendant p2omilſed to 
pay it. The Defendant pleaded Non Aſſumpſit, and found againſt 
him, and ſeveral Dammages aſſeſſed, but entire Coſts, and 
Judgement accozdingly * the Plaintiff. And Error thereof 
bought and held, That the Conſideration upon the ſecond 
377 Aſſumpſit 
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Affumpſit was not ſuſficient. But fo2 the firſt, and fo; the Entire 
Colts, the Judgement was affirmed, And to2 the lecond Aſumpgr, 


it was reverſed, 
Bedell verſus Stanborough. Paſch. 38 Eliz.ror. 480. 


(73) JeRione firmæ Of a Leaſe apud Denham of Lands in the Pariſh 
Ea. Denham prædicta. After Mot gutity pleaded, and Jiſue, a ven 
fic. was awarded de Vicineto de Denham: And Erro? therefoge af. 
ſigned; becauſe the Ven. fac. ought to have been de Parochia de Pen. 
ham, where the Land lies. Sed nonallocacur- Fog, in regard it is e 
Parochia de Denham prædicta, the Pariſh, and Cliliage are intended 

to extend, and to be alt one, and no moze. Secondly, becauſe 
that an Habeas corpora Juratorum was awarded upon the Koll, 
but a diſtringas iſſue d. Sed non allocatur: Fo2 it is a miſconneyance of 
the proceſs, and is helped by the Statute, TUheretoze it was af- 
firmed, And Trin. 40 Elz. rot. 243. betwixt Morley, und Clapham, it 


was fo adjudged. 


Dixon verſus Adams. 


. fo2 that J. S. and J. D. were obliged to Adams in 40l. 
and thereupon he ſued J. S in the Queens Bench, in which 
Sute Dixon became Bail, Adams recovered , and upon a Scire 
fac. agatnſt Dixon, the Bayl had Judgement againſt him. And he, 
without other Pꝛoceſs, paid the condemnation, and Adams, in 
confideratione inde; aſſumed to Dixon to deliver unto him the pain- 
cfpal Obligation, and a Letter of Atkozney, to ſue it againſt 
L D. and fo2 not perfoꝛmance hereof the Action was bought. 
And upon Non affumpſic pleaded, and found fo2 the Plaintiff, he 
han Judgement, Aud thereupoy Erro2 bought; becauſe it was 
not cient conſideration. And fo it was held by the whole 
Court: Ia Dixon Had not done any ac, whereto the Law would 
ek a0 compelled him, TUherekoze the Judgement was re- 
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Greningham er ſus Ewer. Ante, Trin. 37. Pl 1. 


He Caſe was nam moved again. And Gawdy, 
Clench and Fenner held; That the hat was good: 
Foz the Defendant hath Election to deliver 

the Obligations, oz to make an Acquittance, 
as the Jlainttff ſhall Deviſe. Then, ik the 

g Plaintiff will not deviſe the Acquittance, he 

ts Diſcharged of the making thereof, by the 

: q Default of the Plaintiff,and, by conſequence, 

kttom the deliveryofthe Dbligation : Foz he; 

having Election to do the one thing, oꝛ the other, Jt is not reaſon 
that the Dbligee ſhould compel him to perkoꝛm the one only, Pop- 
ham; It it were an abſolute diſjuncfve Condition, that the Db- 
ligoꝛ ſhould do the one thing, oz the other; then the Election 
ſhould be to the Dbligo2 abſolutely, And, if the Obligee 
diſables him to perfo2m the one part, the Law ſhall diſcharge 

him of _ other: but it is here but a conditional Clecion;.. 7 

if the Obligee will Deviſe an Acquitance ; And, tf he will not 

deviſe it, he is abſolutely obliged to deliver the obligations. 

And, if the condition had been, that he _ deliver the obliga⸗ 

tions, 02 ſhould make an acquittance betoze Michaelmais, if the 

Plaintiff would require it, it had been cleer, that he ought to 

deliver the Obligation; unleſs the Dbltgee required an acquit- 

hete. Gawdy ; There ts great Difference betwirt the 


tante: 10 i 5 5 0 
Cales. TUherefo2e it was adjudged fo2 the Defendant, ROAST 


The Arch-Biſhop of Canterbury verſus Kemp. 


Ctieri ſur Trover of divers Trees apud D. in the Cotifify/of 

X Surry. The Defendant pleads, that Queen Mary 'W; 
ſeiſed in Fee of the Mannoꝛ of D. in the County ot Suſſex, iohere 
thoſe Trees were growing, and granted it to the Defendant 
in Tail, whereby he was leiſed thereof; And, that J. S. cut the 
ſaid Trees, and granted them to the Plaintiff, who loſt them, 
and the Defendant found, and converted them, cc. The Jlathtttr 
replies De injuria ſua propria, &c. And thereupon TJſlke was jopned. 
Coke moved, That the Replication was ill: Foz De injuria ſua pro- 
pria 18 not any Plea, ww 14 82 makes n 
5 | 
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by claiming an Jntereſt in the Free hold to himſelf; 9s 16 fd. 4.4. 
44 Ed. 3. 18. & 14 H.4- 32. 18, upon the ſame reaſon, But where 
dne claims not any Fntereft, but Juſtiſies vv Command, oz gu- 
thoꝛity derived from another, it is otherwite. And of that Tpt⸗ 
mon was the whole Court. TWherefoze a Repleader was 


warded. 
Holcomb verſus Rawlyns. Paſch. 38 Eliz. rot. 401. 


fo2 years, &c. and gives Colour to the Plaintiff. The Plainti 
replies, That he himſelf was ſeifed, until by the ſad 15 Ck 


m, Gawdy, und Fenner e contra: I 5 by the Nec 


e. A Dilleiſoꝛ had been Oillefſed 
— another, thefirſt Difleifſee re-enters, he ſhall in Tre 
e laff Dinter; 4 „It would be miſchievous untoõ 


him; For after his he ſhall have no Remedy fi 
Ll fits, And it is not to be doubted, but that the Diſſeille 


Servant 15 etfo2, who occupied 3 * hig arr, 


not deniedbyanyy, and by the ſame 1 he Hal 
Comes inby Title: to2 that is now as a Tref- 
himſelf. TWherefoze & e. But Clench e contra; 
ſe Wider 2. not dane by him, who comes in by £016, 
re 


6. 46. 


but And the Dilfeiſc, who made the Leaſe 

pan Nei Do 
"'&c, 1} tw | 

Adjtdged fo2 the Platatift. 3 3. f. . | 


Goff werſus Byby, and others. 


: A..Ppeal of Murder againif divers : One, as Pꝛincinal; and the 
: 15 eee ſome, vbekoꝛe che 125 the other, as 


accefſvzies after. The Puncipal was found Guilty of Man. 
Haut a — And it ng now moved, That the Acceſſoztes 
1255 be Diſcharged ; Foz there is not any Appeal agaluſt them 


ff; Man- ſlauglref: K The Þ cannot be Arraigned, as * 
Þ 


to. FE der; The Ptincipal being acquitted. But all 

215 held: That, as the Aae kot the Fact, The 
ought to. be Dilcharged; Foz the Uerdid fo2 the Pꝛincipal hath 
found, That there was not any pꝛecedent Intent to Kill : a 


ofteſg19n, and as 


— 


ELIZABETH; in Banco Regine, 


| 1 


to2 the Acceliozies atter; They ſhould anſwer. Fo2 every Appeal, 
and Oeclaration therein inculbes as well Womicide, as Murder, 
which the Common Plea p2oves, viz. That he ſhall anſwer to 
the Felony, and Murder, J2ot:Outlty. Jt was then moved (Ghe- 


ther they ſhould be tried by one Vena. fac. o2 ſeverally ? And all 


the Clerks ſaid, That the Courſe was to try them by ſeveral 
Ven. fac. in an Appeal; But, upon an Endictment, They uſed to 
try divers together. But it was afterwards moved, That 
the Pꝛincipal, after Conviction, had his Clergy, and was never 
Attainted: And therefoze the ole EH is to be Diſcharged. 


And ot that opinion was the whole rt; That, if the Pꝛin⸗ 
cipal had his Clergy, oꝛ Pardon befoꝛe hs Judgement, although 
it were after Conviction , the Acceſſozy ſhäll be diſcharged. 
But, if he pꝛays his Clergp after he hath had his Judgement. 
(as he well way) oz ik he be pardoned, yet the Acceſſo2y ſhall 
be Arraigned. And afterwards, Coke, Atto2ny-General, coming 
into Court, was demanded what he could ſay, why the Acceſſo- 
ries ſhould not be Diſcharged 2: And he anſwered, That he had 
conſidered thereof, and conceived, That the Difference taken 
was good. {Whereupon they were Diſcharged. 3 H. 7. 1. Vide 
4 Co. 43. g go | 
Vanſpike verſus Cleyſon. 

& f 

Ction for Words, and declares; TUhereas he was a Perchant, 

That the Defendant, to diſcredit him, ſaid to one Dudley, 
Doth Vanſpike (the Plaintiff) qwe you any Money? To whom he 
ſaid, That he did; Me then laid to Dudley, You had beſt call for it 
Take beed how you truſt him, And it was thereupon Demurred, 
and Adjudged fo2 the Defendant; Foz it is not any flander 
to the Plaintiff ; But good Counſel to Dudley. 


Grymes verſus Blofield. Trin. 36. Eliz. rot. 844. 


D= Upon an Obligation of 201. The Defendant pleads, 
That J. 8s Surrendered a Copy-hold Tenement to the Uſe 
of the Plaintiff in ſatisfaction of that 201. which the Plaintiff 
accepted, &c. And it was thereupon demurred. Popham, and 
Gandy held it to be no Plea: fo2 J. S. is a meer ſtranger, and 
in no ſoꝛt pꝛivy to the Condition of the Dbligation : and there- 
fore ſatisfaction given by him is not good. Vide 36 H. 6. Barr 166, 
7H. 4.31, Afterwards, Paſch. 3 1 Eliz. by popham; and Clench, cæteris 
Juſticiarüs abſentibus, It was adjudged f02 the Plaintiff. 


Bade werſus Starkey. Trin. 38. rot. 143. 


Rror of a Judgement in Debt in the Common Bench. The Erto2 
aſgigned was; becauſe the Plaintiff ſues by Atto2ney , 
where he was an Infant, and ought-to ſue by Gnardian, But, 
becauſe the Action was bzought by him, as Adminiſtrato2 , fo 
that he ſued in Auter droit, Inkancy is no Jmpeydiment unto 
im, no moze then Outlawꝛy: And therefoze he might well we 


(5) 


( 6) 


(7) 
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by Attoꝛney. And it was thereupon Adjudged fo2the Defendant 
Chat the firſt Judgement ſhould ve affirmed, nt 


Clarencius alias Brook, verſus Dethick, alias Garter. 


Ction for Words. The Defendant pleads, that the Queen 
by her Letters Patents, dated, cc. created him king at Arms, 
Et Nomen ei impoſuit, Quod nuncupetur Garter Principalis Rex Armorum ; 
And, that he ſhould Sue, and be Sued by rhat name: And, 
becauſe he was not named acco2ding to his Creation, he de; 
mands Judgement, $i Ao, cc. And it was thereupon demuͤrred. 


' Gawdy and Popham held, that he was named well enough: 


fo2 this Sute is againft him, as a pudate perſon, and there: 
fo2e it ſufficeth to name him by his pꝛoper name. But, if he 
had been ſued, oz were to ſue fo? any thing concerning his 
Dffice , it ſhould be otherwiſe. And Gawdy ſaid, although it 
were otherwiſe ruled here upon an Endiament, yet it was al- 
ways againſt his opinion. But Fenner ſaid, that t is a name 
of Oignity, and parcel of his name, as Knight, and therefoze 
otight to be named by it in every Sute: otherwiſe it chould 
abate, Et Adjournatur. 


Armiger verſus Holland. 1 


ohibition. The Cale was; That Doctoꝛ May, being Parſon of 

North-creak fn Norfolk, was created a Biſhop; and the Queen, 
by her Letters Patents Licented him to hold that Darſonage in 
Commendam; And afterwards the Queen pꝛeſented Holland thereto, 
who was inducted and ſued fo2 Tithes; And, upon this mat- 
ter, a Pꝛohibition was bought. Coke pꝛapen a Conſultation; 
Fo? the diſpenſation by the Queen onely is not ſuffictent; Foz 


the Statute of 25 U. 8. appoints how a Diſpenſation ſhall be 


granted by the Arch-Biſhop of Canterbury, and confirmed under 
the Great Seal. And the Statute hath woꝛds in the Negative; 
That it ſhall not be granted tn any other manner, Godfrey ; This 
Statute onely transfers the Authouty of the Biſhop of Rome 
to the Arch⸗Biſhop: But the King, by his Pzerogative, at the 
Common Law, might have granted ſuch a Otſpenſation, which 
fs not taken away by this Statute. Gawdy and Fenner held, 
That the King had this Pꝛerogative at the Common-Law : Fo: 
the Beneficeis made vold by the Queens Ac, and the may well 
difpenſe with her own Ac: Then, although there be general 
JNegative ws2ds in the Statute, the Queen ſhall never bere- 
ſkratned by them; unleſs the be expꝛelly named. And this Pzero- 
native the Statute never intended to take away from the 
Queen. But Gawdy ſaid, He doubted whether a Pꝛeſentment 
upon ſuch an Avoidance appertained to the Queen by her P2e- 
rogative, o2 ta the right Patron. Coke, J can ſhew you the 
Reſolution of all the Juſtices, That the Queen in this caſe ſhall 
J2eſent. popham, So is the common experience at this day. Vide 
6 Eliz. 228. Et Adjournatur. 


Hargrea ve 


ELIZABETH, in Banco Reginæ. 


Hargreave verſas Arden. Trin. 38 Eliz. rot. 1117. 


Rror of a Judgement in the Common Bench in a Replevin 

upon a Mon. ſute. The Exroꝛ alsigned; becauſe that the Pleinc 
in the County, and the Recordare, whereby it was removed, was 
Inter Arden & Hargreave: Blit the Declaration, and all the Pꝛo⸗ 
ceedings, and Judgement, was Inter Ardern & Hargreave. And 
foꝛ this variance the Erroꝛ was alsigned: Foꝛ that IDꝛoceeding 
was without TUarrant, and lwithaut Oꝛiginal upon the matter. 
But it was held by the Juſtices (abſente Popham)That this variance 
is not material: Foꝛ non refert what the Pleint was in the County; 
fo2 it is determined, when the Recod is once removed, and 
the party declares in Barco. Uherefoze, without any great Ar- 
gument, the Judgement was affirmed, Vide 3 H. 6. 2. 21 Ed. 4.6. 


Durming yerſus Ketle. Mich. 38, & 39 Eliz. 449. 


Frer Verdict, Jt was moved in Arreſt of Judgement, That 

the Ven. facias was Vice-Comitibus London. Salutem : Præcipimus 

tibi, &c. where it ſhould be vobis; and therekoze Ill: but, becauſe 

it was a iudicial Wit, it was oꝛdered to be amended; and the 
Plaintiff had Judgement, 


Gower verſus Capper, Mich. 38 & 39 Eliz. rot. 211. 


AR, and declares; Whereas the Dekendant was en- 
debted unto him by Bill in 201. That the Defendant, in 
Conſideration the Ptatnttff aſlumed unto him to deliver him the 
ſaid Bill, afſumed to pꝛocure two ſufficient Suxeties to be 


(IO) 


1D 


(12) 


bound to the Plaintiff koz the payment of the ſaid 20. and 


alledgeth in facto, That he Delivered the ſai Bill to the De- 
kendant; And, that he, intending to deceive the Plaintiff, pꝛo⸗ 
duced two Süreties to be bound, that were of no value. The 
Defendant pleads, that the Plaintiff had not delivered unto 
him the laid Bill. And it was thereupon demureed; And, with- 
out Argument, ad page fo2 the Plaintiff. Foꝛ the alledging, that 
he had deltvered the Bill was but Surpluſage ; fo2 che conſtde⸗ 
tation was, the pzomiſe to deliver it: and therefo2e he needed 
not have Mo that he delivered it. But a pꝛomiſe againſt a 
Momife is a fufficient ground fo2 an Action. And although it be 
alledged, that he faund Sureties, yet when it is atledged, tar. 
they are inſuffictent (which is allowed by the Detendants plea, 
und demurrer) it is all one as if he never had found Sureties. 
Wherefoze it was adjudged fo2 the Plaintiff, | 
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W olf verſus Meggs. Trin. 37 Eliz. rot. 106 * 


Rror of a Judgement in the Common Bench. The Error aſgigned 
E. was; Becauſe the Plaintiff declares in Debt upon an Ob 
lgatlon of 161. to his Oammage of 101. And, upon Non eſt 
factum Jleaded, the Jury found Dammages to 71. and 408. 
Coſts; and the Court increaſed the Coſts 4 l. So he had Judge: 
ment to recover his Debt, and Dammages, and Coſts to 131. 


which is moe, then in his Count. And this was alsigned ko; 


Error. Sed non allocatur: Fo, although the Jury cannot give moze 
Dammages, then the Plaintiff Counts, yet the Court may 
increaſe them, as they pleaſe, UWiherefoze the Judgement was 
affirmed. Vide 13 H. 7. 16. 2 H. 6.7. Dy. 258. 


Gadley verſus Whitecot. Mich. 38 & 39 Eliz. rot. 464. 


Eu of a Judgement in Ludlow; F62 that the Plaintiff was 
Sued there in Oebt upon the Statute of 5 Elz. foꝛ uſing a 
Trade, not being an Appzenttce to that Occupation, andthere 
recovered. The Erro2 alsigned was; Becauſe it 1s Enacted 
by the Statute of 18 Eliz. that ſutes upon penal Statutes hail 
be by D2tginal, ee and it is here by Pleint. And 
it was therekoꝛe Keverſed, 


Corus verſus. ates roo 


* * upon an Obligation Conditioned fo2 the perfoꝛmante of 
Covenants. The beach alsigned was; that the De- 
kendant Leſſoz covenanted, that it ſhall be lawful koz the 
Ie Lene _ Leſſee, quietly to enjoy the Land; And that 
the Leſſo2 himſelfouſted him. And it was thereupon Oemurred: 
Fo2 this illegal Duſter 1s no bꝛeach of the Covenant, But, 
without Argument, the Plaintiff had Judgement. 


Aſcue verſus Hollingworth Ante, Paſch. 39. Pl. 12. 


He Caſe was now moved again, and all the Juſtices Re- 

ſolved, that Debt was well bzought upon it, as upon an 
Obligation; becauſe it never had any Effec, as a Statute: 
as alſo, That the Declaration againſt one of the Obligoꝛs onely 
was good enough; although the TClo2ds of the Obligation 
are joynt ; becauſe it doth not appear, that the other two did 
ever Seal it, oꝛ that they are yet alive: Thich ought to be 
ſhewn by the Defendant, ik he will have the advantage; F92 
otherwiſe the Court will not intend it. But now another Error 
was alsigned, becauſe the Reco2d fs, that the Plaintiff ap- 
peared per Attornatum ſuum, and he gives him not any Name, and 
the Recozd was viewed, which was Quod Quzrens obtulit ſe per 
Attornatum ſuum, without naming any Attoꝛnep. But, when the 


Defendant appeared, Þe then declared againſt him per J. S 
Atcornatum 


* 


his — 17 Secondlp, it was held, That 


diclal Officer, and it was quaſi a Judicial Ac by him: Yet 
hall not bind the Queen; fo2 it was without his Authozity, 


Money, and ſhall be charged with 


— 


— — — 


—————ů 


attor natum ſuum, nd ſo it was ſaid, was all the Courſe in the 
Common Bench, and it was fo certified ts the Court by tye 
1:othonotartes, that there courſe was in this manner. CUyage:- 
tv2e the Judgement was affirmed, 


Dodingtons Caſe. 


r in the Exchequer, in nature of an account, was 
brought againſt Dodingron Exe cutoꝛ of Sir Walter Mildmay, ttp- 


poling, That Sir Walter Mildmay had received Money of the 


Queens amounting to 1500 l. Upon a ſpecial Gerdict, The 
Cafe was; That Sir Walter Mildmay had received annually out 


ok the Erchequer 50 l. as a Fes fo2 his Dpet fo2 30 years to- 


gether , which was paid him by the command of the Lord Treaſu- 
rer: who had authozty by Pavy-Seal to make allowance, and 
payment of all Fees, Dues. But, in truth, theſe were not 
any due Fees. And, Whether us Executoꝛ ſhall be charged with 
theſe ſumms ſo received? was the queſtion. And after argument, 
it was adjudged that he ſhould be charged: Foz it was held, 
That this payment of the Money, by = appointment of the 
Lord Treaſurer, was not allowable ; fo2 the re Seal is not 
ſufficient authozity ta diſpoſe of the Queens Treaſure, unleſs 
where it is due; And, he diſpoſing of it „hat 46 it is out 1 

ep , 
delivered by the authozity of the Lord Treaſurer, who 18 quaſi 2 ie 
and without TUarrant , to make allowance thereof , not being 
due, and it is ac his pertl who receives it, 02 demands allow⸗ 
ance thereof, It was alla objected, that Money could not be 
known, whether it were the Queens oney., and it would be 
hard to charge him with the receipt thereof: As ik one ſells Land, 
02 any other thing bona Fide, to one of the Queens Officers, who 
pays unto him the Queens Money, it would be hard to make him 
accomptable fo2 that Money fo received; fo2 he cannot know it 
tobe Queens Boney, But it was held here, That, in regard 
he received it out of the Sac 0 If colour of a Fee; where it 
was not due; and by Colour of a Warrant, where it was not 
ſufficient ; he could not be miſconufant, that they were the Queens 
m ; ſo in every other Caſe, 
where he receives the Queens Money, knowing it to be the 
Dueens Mone, he ts chargable: but ik he received it in pay- 
ment, not knowing it was her Boney, and whereof by In- 
tendment he had not any Conuſance, it is otherwiſe. And, fo2 
theſe reaſons it was adjudged f02 the Queen againſt the De- 
fendant, And although he were Executoꝛ, he ſhould anſwer koz 
lt, as u Debt fromthe Teſtatoz. 11 Co. 90. b. | 


Aaaa Matthewſon 
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Matthewſon verſus Lydiate, Ante, Hill. 38. Pl. 22. 


He Caſe was now moved again. And now all the Court agreed, 
E þ that the bzeaking off the Seal of one of the Dbligo2s ſhail 
not avoid the Deed, but againſt him onely : Foz the Deed 
1s ſeveral by every of them; and a releaſe to the one will not 
ſerve the other. But if he had razed the Deed in any Clauſe, 
which concerns them all, oz in the Date, That chould have 
avotded the Deed, as to all. But otherwiſe, the Deed is jn- 
tended ſeveral to every of them. TWherefoze the pulling off the 
Seal from one is no diſcharge againſt the other. And after- 
wards, it was adjudged acco2dingly foꝛ the Plaintiff, 


Lovelace werſus Reynolds. Paſch. 37 Eliz. rot. 72 3. 


Reſpaſs de Clauſo fracto. The Defendant p2eſcribes to have 
Common. And Jflue thereupon. The Jury found, That 


the Defendant had Common there by pꝛeſcription, prout, &c. 


paying fo2 it every year a penny to the Platntiff. and, Whe- 
ther this Aerdict were found fo2 the Plälntiſt, oz Defendant > 
was the Queſtion. Lewkner moved, that it was found fo2 the 
Plaintiff: fo2 the pꝛeſcription ought to be ＋ entirely , 
as it is. And this paying of the Þeny ts part of the pꝛelcrip⸗ 
tion: Foz otherwiſe the Platntiff hath not any remedy foz it, 
cUberefoze he hath failed of his pzeſcription, not alledging it. 
Spurling & Harris e contra f02 He hath alledged as much of the 
pꝛeſcription, as ſerves fo2 him. And the Mon-payment of the 
Peny ſhall be ſhewed on the other part; and the not alledging 
thereof is not material. And fo it hath been adjudged in 
the Queens Bench, Trin. 37 Eliz. betwirt Gray & Fletcher, quod vide an- 
te, Trin. 37. Pl. 15. And, fo2 his Rent, The other hath his re⸗ 
medy by diſtreſs; as 26 H. 8. 5. TUherefoze, &c. Anderſon, This 
is not any Rent: on mp cannot be reſer ved out ofa Common, 
oꝛ other thing, which is not in Demeſn. But here, TUhether the 
paying this Peny be a Condition pꝛecedent, oꝛ ſtibſequent ? is 
all the doubt, Walmſly, it cannot be called a Rent: fo2 that is 
only out of a thing, whereon an Sur may be made, unleſs out 
of Meaſnalty; as 1H. 4.19. And that is fo the poſstbtlity of the E- 
ſeheat. And a Rent-charge cannot be granted out ofa Meaſnalty.But, 
although it be not a Rent, yet a Oiifreſs may be taken fo? it, As 
26 H. 8. ig: becauſe the Commoner bath a benefit thereby. And, 
by Jntendment it began with the Common by Agreement of the 
parties: and it will be hard to p2ove it to be a Tondition. And, 
if it be a Condition, it is ſubſequent, and need not be ſhewn 
by the Defendant, no moze then in the Caſe, adjudged in this 

ourt, of poutrel; where an Annuity was granted pro confilio impen- 
dendo, it was r that he needed not ſhew, that he gave 
Counſel. Beamond ; Jt is a Condition, but ſubſequent. And 
therefo2e, it is not requiſite, that the Defendant (ould plead 


it. And therefoze he held, That the Uerdic was found fo? the 
Defendant, Et Adjournatur, Vid. poſtea; Paſch. 39. Pl. 3. 5. Co. 79. 


Myles 


—_— — 


— 
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ELIZABETH, in Communi Banco. 


Myles verſus Willoughby. 


* The Caſe was. One, having a Reverfion in Fee 
erpectant upon an Eſtate⸗koꝛ lite, Oe viſed a Rent of 41. to 
one fo2 life; the Tenant in Fee dies; and after ſeven years 
incurred, The Deviſee made his Executozs, and died. The 
Erecuto2 Diſtrained, and Avows fo2 that Kent. And it was 
thereupon Demurred in Law ; Becauſe he doth not aver, that 
the Land remains in the Seiſin of the Tenant, who ought td 
pap it, 02 in the hands of ſome other, who claims by him by 
Purchaſe, o2 Dilcent, accozding to the Statute of 32 H. 8. cap, 37. 
And Anderſon, and Walmſly held it to be a material exception: 
fo2he ought to have purſtied the woꝛds of the Statute, which 
gives him the remedy; although he needed not ſhew how he 
was ſeiſed; fo2 that would be miſchievous unto him, being a 
ſtranger, who cannot know it. But it ſufficeth to ſhew it ge- 
nerally, accoꝛding to the wozds of the Statute. Walmſley fatd, 
There was another Exception; becauſe he did not aver, that 
the arrearages incurred after the death of the Tenant fo? lite. 
Foz, if he in Reverſion upon a State fo2 life grants a Rent- 
charge, it ſhall not beginuntill after the death of the Tenant: 
foz-life. And, although arrearages incur in the like of the Te- 
nant fo2 life, they be not due. Quod Anderſon conceſſit. But, in 
the pzincipal Cale, becauſe it appeared upon view of the Re- 
cod, that ft was layed, that the Heir of the Deviſee was 
ſeiſed in Fee, & adhuc ſeiſitus exiſtir, Jt was held good enough, 
Wherefoze it was adjudged fo2 the Avowanr. 


Bowlſton verſus Hardy. 


Ao upon the Caſe. TUhereas he was ſeiſed of certain Lands in 
1 Fee, and the Defendant was ſetſed of other Lands ad: 
ſoyning. the Defendant had made two Cony-burrows inhis lands 
adjoyning; and had put Contes in them, which increaſed to a great 
number, and went into the Plaintiffs Land, and deſtroped his 
Co, and made it barren, whereby he loſt the Pzofits of his 
Land; And therefoze bzought the Acton. The Defenvant pleads, 
that the Plaintiffs Land was late parcel of the Wanno? of D. 
and that Qu. Mary, being leiſed of that Mannoꝛ, granted it to Sir 
Will, peto, and granted unto him to have Uarren in the ſald Man. 
no2, and that the Plaintiffs Land was conveyed unto him ; and 
that Sir W. P. bargatned, and ſold the Yanno2 to the Dekendant, 
and all Warrens, æc. thereto appertaſning, 02 accepted, and re- 
puted, as part of that Yannoz2; whereby he juſtifies,*c. And it 
was hereupon demurred. And all the Juſtices, without argument, 
reſolved , that the Plea was ill: fo2 hehath ſhewn a TUlatren 
in Groſs in the Patentee, which is not conveyed unto him bythe 
Bargain, and Sale; fo2 a TUarren is not parcel , no2 any 
member of a Yannoz, but it may be appertatning, but that 18 
by preſcription. But, whether an action upon the Cafe lay up⸗ 
on this matter? was the only queſtfon. Anderſon, The Action 
lies not. Foz, although one EY in his Land, Pe _ 
| a 2 4 
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not any pꝛoperty in them; becauſe they be ferz Naturæ. And to 
have an Action againſt one fo2 Dammage done by Savage, and 
CUild Creatures, wherein he hath not any Jnrereft, and they 
cannot be known, whether they come out of his Land, is unrea- 
ſonable. And he, who hath the Oammage thereby, map well kill 
them, and they may beſaid tobe his Conies,when they are upon 
his Lands, And, ik other menhave other Warrens adjoynng, 
againſt whom ſhall the Action be b2zought ? truly againſt none of 
them. Walmſly acco2d; fo2 the p2operty of the Comes is not 
in any, no? canany man ſo keep them, but that they will break out 
of themſelves; which is the realon, that none can have them in 
his own Land, unleſs by Ozant from the King, oꝛ by Þzeſcriptt- 
on: if otherwiſe, he is puniſhable ina Quo Warranto. F092 the Queen 
hath the Royalty in ſuch things, whereotnone can have any Pꝛo⸗ 
erty. And this Cale is not like to the Cales put, on the other 
ide, of erecting a Lime-kill, Ope-hauſe, o2 the like: Fo there 
the annoyance is by the At of the parties, who make them; but 
it is not ſo here. Fo the Contes of themſelves went into the 
laſntiffs Land and he might take them, when they came upon 
is Land, and make p2ofit of them. And none map ere 
a Dove houle, but he, who is Lo2d of a Mannoz. And, it any o: 
ther pzivate manerecs it, he is puniſhable in the Leer, as a Com- 
mon Nuſance. But no Action upon the Caſe lies by any ꝛivate man 
ugainſt him who ereas it. Quod Anderſon, & Beamond conceſſerunt. 
And they ſaid, they Hadſeen it to be thquired of befo2e the Lozy 
Dyer at the Aſsiſes, as a Nuſance. And this Caſe is not. like to o- 
ther Caſes, which were put of Nuſances - fo2 there the Tort is hy the 
party himſelf, who doth it; but here the putting the Conies in. 
to his own Land ts not any Tort And, if there be any wohg; It 
fs by the Conies themſelves, who are feræ Naturæ; Therefore, it 
is not reaſonable to puniſh any other. And Beamond agreed with 
the other Juſtices in omnibus. TUherefoze afterward, by the Af: 
ſent of Owen alſo, Jt was adjudged foꝛ the Oefendant, 5 Co. 104. b. 


Capp verſus Lancaſter. 


Ebt. Upon a Bill sf 701. to be paid upon Demand. And, foz: 
L asmuch as the Plaintiff did not ſhew an actual Demand 
Williams, fo2 the Defendant, demurred: Fo2 he ſhewed, That 
the Demand 1 pareel of the Contract; So that the Money 
was not due, until Demand. And a Demand being requiſite, a 
Demand in Law, by bꝛinging the Action, will not ſerve the turn; 
As 11 Hl. 4.18. where one is bound to leby a Fine upon Requeſt, 
&c. But Walmſly, Beamond ànd Owen held ft to be well a : Fo2 
it is a Duty Maintenant, and therefoze there needs not any De- 
mand, as in the other Cales; Foz there the Plaintiff had not 
any cauſe of Action, te Act done by him: but it is 
not ſo here. Wheretoze they Adjudged it koꝛ the Plaintiff, 


* 


— 
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The Counteſs of Warwick werſus the Biſhop 
1 of Coventry. 


Ty Upon and Obligation conditioned, that, if he paid 15. (23) 


at the Feaſt of Sc. Michael next following, and 15 1. Annu- 
ally at the Feaſt of s. Michael, until Hockinhall (the Plaintiſts Chap- 
lain) were advanced to a Benefice, that then, &c. he pleaded, 
That he was p2eſented to a Benefice befoze the firſt. Feaſt of 8. 
Michael. And adjudged. to be no Plea : Fo? the firſt 151 1s to be 
pald, notwithſtanding he were advanced. Foz the limitation un- 
til he be advanced, &c. goes onely to the other ſublequent payment. 
Mheretoze it was adjudged fo2 the Jlatntiff, 
Edmunds yerſus Marks. 
D* upon an Obligation conditioned, That, if the Deken⸗ 
dant ſhould come to the kings- head, cc. upon the 12 of October, 
and there elect two Arbitratozs, who, with two others to be 
elected by the Plaintiff, ſhall arbitrate of all ſuch ſums, which 
the Plaintiff hath disburſed fo2 the Defendant, and pꝛomiled ta 
be paid to the Plaintiff by the Defendant; that then, c. The 
efendant pleads, That, upon the 12 of October, he came to the 
Kings-head , Ef, and there elected two Jnhabitants of the (aid 
Ville Arbitrato2s, ad faciendum Arbitrium of all Summs, 8c. And that 
the Plaintiff was not there, &c. And hereupon the Platntiſt de⸗ 
murrs. And, after argument, it was Adjudged taz the ÞPlain- 
tif, Foz Walmſley ſaid, That the Plea was not good; becauſe 
heſaith he came thither upon the 12 of October, c. And he ſhew⸗ 
eth not at what hour of the day, no2 how long time he continued 
there: Fo? it ought tobe to the laſt inſtant of the day and to 
be there at ſuch a convenient time befoze , That the Arbitra- 
ment may be made. The Plea allo is not good; becauſe he doth 
not hew, That his two Arbitratoꝛs were there pꝛelent. Foz they 
oinht to be there: Fo2 the wo2ds are, That they together with che 
Plaintiffs Arbitrators, ct. TUherefo2e , fo2 theſe Cauſes Jt was 


Wjudged fo2 the Plaintiff, 


Read werſus Burley. 


. The Defendant avows the Taking, by reaſon, that 
The was ſeiſed of an Houſe, being the place, where, &c. ans Lett 
it to Brett fo2 pears, rendꝛing 6]. Kent. And fo2 Rent arrear he 
avows the taking of ſo much Yarn, and of an Yoze, and pzays 
Retourn Averiorum. The Plaintiff ſaith, that he is a Cloth-wozk- 
er, and delivered certain Mooll to be ſpun; and the Cloth wozk- 
ers uſed. to take back their Yarn by TWetght ; And, becauſe 
there were no Weights there, he ſent to the next Qillage fo; 
Weights; And, in the mean time, The Avowant Diſtratned 
that Parn being upon his ſhoulders, and the Poꝛſe, which he had 
there to carry the Yarn; And upon this the Avowant Demurrs. 
Walmſly, Beamond and Owen ( abſente Anderſon ) held, That 


this Barn, being upon the Plaintiffs ſhoulders , 6010 
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not be diſtrained no moꝛe, then a Met in a mans hand; as 6. R. 
2. ts, 02 an hoꝛſe whereupon a man rides, oꝛ which is in a mans 
Hand. But Walmſiy held, that the hozſe is diſtrainable. Foz it 
is not to be reſembled to an Hoꝛſe in a common Poſtry: fo? that 
fs in Favoz, foꝛ the benefit of the Commonwealth; becauſe a 
common Þoſtry is a common place, where men are to Þerbage, 
But, ik a man puts his hoꝛſes in the houte of any pꝛivate man, he 
fs diſtrainable, and it is not material, although he be not Le- 
vant, and Couchant. Foz the Realon, that beafts diſtrainable 
ſhall not be diſtrained ko? Kent, unleſs they be Levanc, and 
Couchant, is; Becaule that otherwiſe, the Owner, by Jntendment, 
cannot have notice, that they are there, that he might have 
them again. But here the hoꝛſe was put there by the conſent of 
the owner, and with his Pꝛivity. But tf this Youſe were a com⸗ 
mon place foꝛ weighing, it would peradventure beotherwiſe. But 
Beamond & Owen e contra: F02 this Tradeof Cloth woꝛkers is ne: 
ceſſary, and to be favoured; and this Pozſe is not to be diſtrained 
no moe, then an Hoꝛle, which carries Coꝛn to Parket, and is 
ut into a friends hotſe fo2 the time, Pe is not diſtrainable. 
LUN Walmſly denied. And where an Hozſe carries Con to 
Mill, and is tied at the Pill⸗dooꝛs, during the grinding of the 
Con, he ſhall not be diſtrained. Which walmſly agreed ; becauſe 
ft is a common place, and fo2 the publick weal: but they be not 
alike. But they all agreed, that the Paying the Return Averio- 
rum, where there was but one Hoꝛſe, was ill: but they doubted, 


whether this fault was of Fon onely, and then it was helped 
by the Statute of 27 Eliz. Jt was therefoze Adjourned Mich. 39 & 


40. C. B. placito 41. 
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Edwards verſus Stapleton. 
Mich. 38, and 39 Eliz. 4.70: 


» Sſumpſit :by dn Executoꝛ of a Pꝛomiſe made by 

his Teſtatoz. The Defendant pleads Non aſ- 
ſumpſit; and found fo? the Plaintiff; and Judge- 
ment to2 him. And, this being in Kingſton. Er- 
ror was thereof bꝛaught, and alsigned; becauſe 


4 | / 
A 0 
3 y 


bed not chewin Court the Teſtamentin the 
5 2 “Declaration mentioned. CAhereto it was ſaid, 
— That it was but default st Fozm, which is 
ayded after Uerdic: But all the Court held it to be matter of 


Subſtance ; fo2 otherwiſe he doth not Entitle himſelf to the 


action, without ſhewing the Teſtament. Foz which cauſe it was 


reverſed, 79 
fy 
Doctor Barrow verſus Andr. Gray of the Inner Temple: 


. 


Paſch. 38 Eliz. Rot. 521. 


rr and Declares; Whereas one Halſhed was ſeiſed in 
Fee of certain Land in the County of Hertford, and was 
bound in a Reconuſance of 10001. to the Plaintiff, and Jnfeoffed the 
Defendant of his Land; that the Defendant, in Conſideratt- 
on, That the Plaintiff ſhould aſsign unto him hig Reconuſancey 
aſſumed to pap the Platntiff 80 l. befoze ſuch a day; and alledg⸗ 
eth in facto, That He afsigned over the Reconuſance, c. The De- 
fendant pleaded Non Aflumpſit; and a ſpecial Aerdig found, 
That, at the time of the Reconuſance made, Halſhed was ſeiſed of the 
Land ſold to the Defendant, and alſo of a Cloſe called Walkley, 
and infeoffed one Hyde of the Cloſe called Walkley : and the Plain⸗ 
tiff releaſed to Hyde all his Right, Intereſt and Demand in the 
Land called Walkley; and afterwards, Halſhed infeoffed the De- 
fendant; and the Defendant aſſumed ut ſupra, c. And, that the 
Plaintiff aſsfgned the Reconuſance to the Defendant. Et ſi, upon 
all this matter, the Alsignment ar this Reconuſance be a — 


3 


£23 


> 
8 = — 


a 


Termino Paſchæ, Triceſsimo nono 


(3) 


ent conſideration. They found fo2 the Plaintiff, Et 6, &c, and 
it was now moved by Snag and Gray himielf ; That this Gerdig 
is found fo2 the Defendant, Firſt, That a conuderation to at- 
ſign a Reconuſance over ig illegal, and maintenance, and there: 
foze it is no good Confrderarton ; becauſe againit Law. Se. 
condly, That by this releaſe of all his Right, and Demand 
in the Land to Hyde, who had part of the Land chargeable 
with the Reconuſance, The entire Reconuſance was diſcharged ; and 
then it could not be alsigned over: And, That the algign. 
ment over was vold , and was not any Conſideration : And, 
that a releaſe of all the right in the Land is a Diſcharge 
of the Reconuſance, although it be made befoze Execution ſued, 
And in p2oof hereof a Pzeſident was ſhewn , Mich. 26, & 2). 
Eliz rot. 1702. [11 the Common Bench, Hyde verſus Morley, Ay. 
dita Querela twas bzought to avoid the Execution of a Statute, 
becaute the Conuſee by Deed ſhewn in Court, had Releaf: 
ed unto him, being then Tenant of the Land, and Purchaſoz, 
all his Right, Intereſt and Demand in the Land; and it was 
adjudged to be à good cauſe of diſcharge: but all the Court re: 
ſolved fo2 the Plaintiff in both points; and as to the firſt they 
eld, that the aſsignment of a Debt, 02 Reconuſance to a ftranger 
S an illegal and votd conſideration; but to aſsign it to the Terr: 
Tenant, by way of diſcharge of his Land, 18 Geary Lawful. 
And as to the Second, That this releaſe to Hide of all his Right, 
and Demand in the Land, is not any difcharge of the Reconuſanee: 
fo2, at the time ot the Keleaſe made, A had no right, noꝛ cauſe 
of Demand in the Land; fo2 the Land 18 not the Bebter, but 
the Perſon, and the Land is onely * ed in reſpect of the per⸗ 
fon: and here at the time of releaſe, being befoze the Executi- 
on ſued, he had not any right, noꝛ demand inthe Land; Where- 


fore it is not any diſcharge of the Reconuſance. And Popham ſaid 
that he hadcomferred with the uſtices of the Common Bench 
concerning the Judgement cited; and they did not remember any 
ſuch Judgement: But were ot opinion, that ſuch a releaſe was not 


any Baabe of the Execution. TUherefoze it was adjudged fo? 
the Plaintiff. Vide 25 Aſſ. 7. 45 Ed. 3. 22. Vide Trin. 27. Pla cito ſecundo. 


= 


Hyde verſus the Dean and Cannons of Windſor. 
| Ante Paſch. 38 Placito primo. 


e 


T* Caſe mas now moved again, and the ſole Queſtion of 


difficulty was, Whether this Action lies againſt the Alligner 
fo? this Covenant bꝛoken, he being not named in the Cove- 
nant ? and Tanfield, fo2 the Plaintiff, in the Tit ot Error mo- 
ved, that it lies not: fo2 a Covenant lies not againſt the 
Executo2 of the Covenanter not being named; as 48 Ed. 3. 2. and 
Dy. 114. Amulto fortiori it, lies not againſt the Afſignee , not being 
named; As old N. Br. 102 fs, But, if it be covenanted foꝛ him, and 
his Aſſigns, it is otherwiſe; as 25 H. 8. Bro. Coven. 32. There: 
koꝛe dec. But Popham, Clench, andi Fenner (abſente Gawdy) held W 


—— 
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5 Co. 24. 
Harvey verſus Oſwald. Trin. 38 Eliz. rot. 391. 


Jectione firmæ. The Defendant claims by a Leaſe fo2 years 
Etrum the Leſſo2 of the Plaintiff. The Plaintif pleads a 
Condition, that, if he alsigned over any part of his Term, that 
his Leaſe ſhould be void; and, =_ he had alsigned parcel 
of his Term, whereupon the firſt Leſſoz enteren, and Lett to 
the Plaintiff. The Oefendant rejoyns; that the firſt Lefſoz, 
after the Condition bzokenhad accepted Kent of him, due after 
the bzeach ſuppoſed, The Plaintiff ſur-rejoyns ; that, at the 
time of this accepting of the Rent, he had not any notice of this 
breach of the Condition. And it was thereupon Oemurred, 
And Argued by Barker fo2 the Plaintiff, and by Towſe foz the 
Defendant $ Clench and Popham onely being in Court, = 
Cench held that the Entry of the Leflo2 was not congeable: Foz, 
by his acceptance of the Rent, he hath affirmed him to be his 
Tenant after the Condition bzoken, and thereby hath diſpenſed 
with the fozfeiture. Popham e contra; true it is, when the Con- 
dition is bꝛoken, the Leſſoꝛ hath Election to continue the Leaſe, 
02 to avoid it: But, without patvity, that ſuch election was 
in him, he cannot make an election. And it appears here, upon 
the Demurrer , that he had not any notice, that ſuch elecnion 
was in him: and therefo2e his liberty of Entry cannot be taken 
from him by his Acceptance of the Rent. Which is the reaſon 
in the books, that, fo2 an Entry upon a Condition mon 
as fo2 Waſte, oꝛ Altenation, &c. 02 ſuch collateral Conditions, 
an acceptance of the Rent, after the Condition bzoken , is no 
Barr of Entry; becauſe ; by Jntendment , he han not an 
notice of the bꝛeach of the Condition: which being collateraf 
to his knowledge, no acceptance of his ſhall affirm the Leaſe. 
But, if he had taken notice of the Condition bꝛoken, and had 
made an Acquittance of the Rent, it had barred him of us 
Entry. But ik the Condition be of ſuch a Nature, that 
perfozmance, o2 non-perfo2mance thereof lies in the Conuſance 
as well of the Lefloz, as of the Leſſee, it is otherwiſe. Et ad- 


journatur, Trin. 39. Plac. 12. 3. Co. 64. 


dhere yerſus Dickenſon. Mich. 38. & 39 Eliz. rot. 490. 


Rror of a Judgement in the. Common Bench, and Aſsfgned ; 
becauſe the Ven.fac. was awarded upon the Boll in this maner, 

Ideo præceptum eſt Vice-Comiti, quod Ven. faciat. 12, quod ſint hie 
and a ſpace left fo2 the dap of the Return; ſo there was not any 
day fo2 the return upon the Roll, although the day of. the 
B bbb Return 
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return was erpzeſſed in the ven. fac. And it was laid, that the 
Ven. fac. oliqht to be awarded upon the Roll and to have a day 
"certain; Fo? that is the Warrant fo2 the Tait of ven. fac. ul, 


- 


if it be not accoꝛding to it, it is Error, and not amendable. And 
ok that opinon were popham and Fenner. Blit Gawdy held it to 
be amendable. Et adjournatur. But afterwards the Judgement 


was affirmed, 
Goodale yerſus Caſtle. 


— fo2 theſe CUoꝛds, Thou art a common Filcher, companion of 
Cut-throats, and a Forger of Writings, After Gerdig foz the 
Plaintiff, it was moved in Arreſt of Judgement, That thele 
Wo2ds were not Acttonable. And all the Juſtices held, that 
f02 all the Moꝛds, befides And a Forger of Writing no Action lies. 
But foz thoſe woꝛds, Popham and Gawdy held, Chat the Action 
well lay: Fo2 theUo2ds ſhall be intended of fuch Taitings, 
whereof there may be a Fozgery. But Fenner e contra; Foz it 
may be of Ulitings, the fozging whereof is not punithable, 


8 
2s a Church Book. And Fozgery ſhall not be intended, unleſs 
it be pꝛeciſely alledged, Clench abſente: ad journatur. 


Deering S erſus Moor. 
+TReſpa6. The Defendant pleaded Not guilty. The Jury found, 


1 that the Plaintiff was ſeiſed of that Land, with two others, 
as Þeirs in Gavelkind. And; that the Defendant entered. Et ſi, ct. 


And upon motion, without argument, by Popham, and Fenner 
( cæteris abſentibus ) it was adjudged fo2 the Plaintiff. Fo2, al- 
though it had been a good Plea in abatement, fo? the Oefen- 
dunt to ſay, that the Plaintiff was Tenant in common with a 
ſtranger; yet, fozaſmuch as he hath not pleaded it, he hath 
loſt the advantage thereof: and the finding it by the Jury is 
not material. And ſo it was ſaid to be adjudged in this Court, 
in one Stowell's Caſe; where in Treſpaſs bꝛought the Dekendant 
— Not Guilty. And the Jury found, that the Plaintiff was 

oynt-Tenant of the Land with a ſtranger not named: yet there 
the Plaintiff recovered. Wherefoze it was adjudged ut ſup:a, 
fo2 the Plaintiff. 


Auſtie verſus Maſon. 


* fo2 theſe CAoꝛds. Thou haſt made a forged Bond, and I will 
{A prove it. The Defendant pleaded Not Guilty. After Gerdids 
it was moved, that the Action lay not; fo2 he ſaid not, That 
he had Fozged a Bond; And it may be he was a Scrivener, 
and might wite a Bond, which was afterwads Fo2ged, and 
pet be no flander unto him. Sed non allocatur: And it was ad 
judged foꝛ the Plaintiff. 


Kynnerſley verſus Barnard. Hill 38 Eliz. rot. 424. 


* upon the Caſe ſur Trover of an Þozſe, and ſelling him. 
and converting the Boney to his own uſe. The Oefenvant 
confelſeth, That it was the Plaintiffs Þozſe ; and that one 


J. Courtna 
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J. Courtnal found, and delivered him to the Defendant, to reſfoze 
upon requeſt; whereupon he re:delivered him to the ſaid J. C. 
befoze the Action bought. Abſque hoc, that he ſold him, and 
Converted the Money to his pꝛoper uſe, ' And it was there- 
upon demurred; becauſe he ought to have pleaded the general 
Tiſue, and he could not traverſe the Converſion. But all the 
Court held, although it be doubted in the Books, 27 H. 8. 2. 
33 H. 8,4 Ed. 6. Bro. Action ſur le Caſe, and Dy. 121. yet, fozaſmuch 
as in this Action the ſubſtance is the Converſion, and without 
it, the Action cannot be founded; that it well might be Tra- 
verſed: But tn regard he hath here traverſed the Converſion 
of the Money to his own uſe, which is not materially alledged 
in the Declaration, but is ſuperfluous ; and by his Traverſe 
hath made it to be part of the Iſſue: the Traverſe therekoze 
is ill in that point. And the Demurrer being upon the Traverſe, 
jt was adjudged fo2 the Plaintiff, 


Blomfield verſus Roſwick. Mich. 38, and 39 Eliz.rot. 259. 


Udita Querela. Fo that he, and one May, were botind to the 
Defendant in an Obligation, and he recovered againſt 
them in Debt, and had May in Execution. And May was Dif: 
charged by the Sheriff out of Execution: and afterwards , by 
another Capias,took Blomfield in Execution; whereupon he bzought 
this Audita Querela to be Diſcharged. And it was hereupon De⸗ 
murred. And after argument by Godfrey fo2 the Plaintiff, and 
by Richardſon fo? the Oekendant, it was held by Popham, Clench 
and Fenner (abſente Gawdy) that this was not any cauſe to Dif: 
charge the Execution. Fo2 if one be in Execution, and eſcapes 
de ſon Tort demeſn, it hath e in an Audita Querela, tg 
be no cauſe of Diſcharging himſelf, no moze chall it be fo? 
his companion. And it hath been allo adjudged in this Court, 
betwixt Sympſon and Boyton, That, if he elcapes by the Sheriffs 
- permiſsfon, and be re taken, yet it is a good Execution fo2 the 
arty, if he will: and it ſhall not conclude the party to info2ce 
lim to take his remedy againſt the Sheriff: 2 multo fortiori, 
where two be in Execution, the eſcape of the one, ſhall not 
give his Companion any advantage, and make the Plaintiff 
to loſe his Execution, and be put to his remedy againſt the 
Sheriff, who peradventure is nothing wozth. Ulherefoze it 
— adjudged fo2 the Defendant. 5 Ce. 86. Reſiduum, Trin. 39. 
acito 14, 4 | 


Overton werſus Sydal. Hill. 37. Eliz. rot. 1042. 


Ebt againſf an Executo2 fo2 Rent reſerved upon a Leaſe fo? 
years. The caſe upon demurrer was: That the Pꝛebend 

of Tervyn in the County of Cheſter Lett that Land fo2 years, 
rendering Rent; which Leaſe was confirmed by the Dean and 
Chapter. The Leflee dies: the Executo2 alsigns over his 
Term: the Pꝛebend reſigns. A new Pꝛebend is made; and 
fo2 Rent due, after the Alsignment, he bꝛings Debt againſt 
the Executoꝛ of the firſt Leſſee; and, whether this Action lies 
8 the Executoꝛ, after the aſsignment of the Term, was 
ſole Queſtion, Gawdy; the Acton lies not: fo2 the firſt 
Bb bb 2 Leſſee 


(10) 


(II) 
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Leſſee was chatgeable , as well. dy realon of the Poſſeſsion,, a 
allo fo2 the puvity of Contract; and tharetoze , although he 
alsigns over his Term, yet, byveaſan ofthe pxvityof Contra, 
he. chalt always be chargeable tp the Leſloꝛ fo the Kent, as well 
to2 that due atterwarvs,. as: befoze2 as 44 Ed. 3. 6. And à Caſe 
tately adjudged: in this. Court, between Walker, and Harris, 
Mick. 28. and 29 Elia. But where he is not chargeable, by reaſon oi 
the pzivity of Contract, but bypaivity in Law, by reaſon, of the 
Eſtate in him, ik the pzivity be transferred, either on the one 
ſide, 02 other, the Action, upon the pꝛivity of Contract, is De: 
terminen: as, where the Lefiee ede over his Term, 
and the Leffoz- afsigneth over the Reverſion, the Gzanteg 
thall not charge the Leſflee fo2 the Bent due after the Aſgign- 
ment; as it was adjudged in this Court, Hillary, 36 Eliz. rot. 4. 0 
betwirt Humble und Glover; and as it is, where the pꝛivity ig 
removed on the part of the Leſſoz, ſo it is in this Caſe; Fo; the 
Executoꝛ here is nat chargeable by the Contract, but by the 
pꝛivity in Law, viz. that he hath the Term; which veing re: 
moved, the Action againſt him fatleth : Foz there is not any 
Cauſe of Action between them, but by reafon of the Term, which 
is in him, and his Intereſt-therein. And sublata cauſacollicur eſſectus, 
Wiheretoje , &c. Fenner accow; the Executo 1s not party, 
02 PUvP to the Contract, as the Teſtatoz is; Fo heſhail not 
be charged but onely in the Detinet, and nat in the Deber & 
Detinet. Quod Popham conceſſit, ſed Gawdy negavic. FO? , in regary 
he occupies after the Teſtatoꝛs death, there is no doubt but 
that he thail be charged in the Debet & Detinet. And then Fenner 
ſaid, that his Charge is, by reaſon he hath the Term, and 
not by reaſon of the Contra. Foz, no doubt, if the Teſtato; 
himſelf had alsigned over his Term, although he himſelf had 
been chargeable fo2 the Rent, during his life, yet when he dies, 
bis Executozs are not chargeable to2 the Kent due after his 
death, The ſame Law ts here, when the Executoz Alsigns 
over the Term, whereby he was onely chargeabie, he ſhall not 
be charged fo2 anyRent afterwards due. Pere alſo the pfvity 
of the Contract is removed trom the Plaintiffs part; Foz, the 
laintiff not being Lefſo2, but his Succeſſo2, he is not party, 
ut pꝛivy onely in Law: ſo the Executoꝛ is onely chargeable 
fo2 the pꝛivity in Law. Wherefoze the Plaintiſt cannot have 
this Action againſt him, but during the time that this paivity , 
by ceaſon of the Eſtate, and intereſt in the Term continues; 
and therekoꝛe the Plaintiff, after this Aſsignment, cannot main: 
tain this Action againſt the Dekendant. Clench accoꝛd in omnibus 
Popham e contra at the-firſt; Fo2 he held, that the Exetutoꝛ (ould 
be as well chargeable, as the Teſtatoz; becauſe he comes in 
loco Teſtatoris, atid as he ſhall partake of every benefit which his 
Teſtatoꝛ ſhould have done, ſo ſhall he be ſubject to every charge: 
wherefo2e he, by his own Act, ſhall not avoid this ation againff 
him. But afterwards, upon better adviſement, he held; In 
regard the Plaintiff fs not party to the Contrac, but onely 
b. in Law, and the Defendant is not chargeable, by reaſon 
of his own Contract, but by a pzivity in Law, the cauſe of 
bis Charge being removed by the Alsignment of his Term. 
that this Aion lies not fe: Plaintiff again Him. Mhere⸗ 
foze it was adjudged accoxmngiy, 3 Co. 24. 


Hampton. 


— 
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Hampton verſus Boyer. 


Ebc agaznlſt an Executoꝛ, upon an arbitrament, made in the 
time of the Teſtataz, Jt was demurred in Law, whether 
it lay, 02 no? becauſe theTeſtato2 might have waged his Law. 
And adjudged, without argument, that it tay not. 


Meryll verſus Robyns. Trin. 26. or 36 Eliz. rot. 786. 


L. The Erro2 aſsigned was; becauſe the Sheriff · returned 
not the names of the Summoners, 02 Veyors. And held to2 this 


Rror of g Judgement given in a Wait of Entry upon Dilſeiſiit. 
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cauſe to be Erro2 ; fo2-1f there ve no Summons made, the | 


Party cannot have a-TUatt of Deceipt. Et non conſtat de Recordy, 
againſt whom he ſhould have it. TUherefoze it was reverſed. 


Williams verſus Williams. 
Trin. 38 Eliz. rot. 740. Hill 35 Eliz. rot. 597. 


82 facias, by John Williams, dg Erecuto2 of Emme Williams his 
I Pother, againſt williams, the Defendant , to have Ext 1 
of 240 l- Damages , recovered in a Wait of Dower. The De⸗ 
fendant pleads, that be had bzought a Tit o Erro2 upon 
this Judgement, againſt the Demandant, in the Tait of Dower, 
and Ane fo2 Exroꝛ; becauſe the recovery was againſt him 
by detauft, being an Inkant. And that, pendente ceo indiſcuſſo, The 
Demandant in the Tit of Dower died. And oat he bo 1 1 
I 


u new Uzit of Erro2 Coram vobis reſidet agatnft the Plaintiff , 
as Executo2, quod adhuc pendet; and Demands Jidgement; 1 
pendente Brevi de errore indiſcuſſo, Executionem habere debet. And it was 
thereupon Demurred. Fenner; J doubt whether a Watt of 
Erro2 lies in this Caſe; becauſe , the Demandant in the Tzit 
of Dower being dead, the Eſtate 1 pe 0d ts Determined , 
which is the peincipal; and therefoze the TU2it of Erro2 is de⸗ 
termined, Secondly, J conceive, that the Error Alsigned 
is not Erroꝛ: Fo2 Dower is fqvo2ed; and a Feme ſhalf not farry 
f02 Dower during the Yinoztty of the Tenant. {Uherefo!e'a 
recovery againft him, aithough it be by default, is good enough. 
(But to this point none of the Juſtices fpake ; fo2 it came not 
now in Queſtion upon this Action.) T * , if 8 Ela of 
Erro2 lies, J concefve it to be a good 1 ea; fo; 10 ot reaton 
to have Execution of an errancous Judgement, when nd De- 
fault can be aſsigned in the Plaintiff in the ai of Erroz. 
Ind of that opinion was Gawdy, as to the laſt polut; Becaule 
there appears not any Default in him, who purſued the Mut 
of Erro2, in not Mr ad 02 negleaing to pꝛoceed there 
But the default which was, was occaſioned bp the death o the 

endant, in the firff Whit of Erroz, But ik the Plaintiff 
in the firſt CUzit of Erroꝛ had been Non. ſuited ini the firff Wing 


of Erra?, 02 had diſcontinued, o2 were flack in the 92 W 


1 & 


therein, there peradventure it would have been othermife. E 
as to the firſt point, whether a Mit of Erro2, to reverſe the 
Judgemeyt fo? the D 


amages, the pꝛincipal being . 


— 


(149 


_ 


558 


a” 


—— 


Termino Paſchæ, Triceſsimo nono 


Vide .Paſch. 


34B,R. 
Plac. 2. 


(15) 


by the death of the Demandant, Popham and Gawdy held; that 
this Writ of Erro2 was maintainable, to avoid the Judgement 
of tye Damages; fo2 it is as well a grievance, as the ioſs 
of the Land. And ik there bearecovery in a real Action of the 
Land and Dammages, and the Tenant, againſt whom the Ke: 


covery ts, dies, and the Heir,who ought to have the Tit of 


Erro?, in reſpectof the Land, will releaſe all Waits of Erroz x 
yet the Executoꝛ may fue a Tat of Erroz, to avoid the Judge: 
ment fo2 the Damages: fo2 every one, who hath loſs, ſhall 
have a remedy to redzeſs it. And fo it was ruled in this 
Court, in one Nicholſons Caſe; That un Executoz ſhall maintain 
a Tait of Erroz, to reverſe an EIT his Teſtatoz, 
to the intent to be reſtozed to the Teſfatozs Goods; although 


by his Attainder he had loſt his Land, which was the puncipat, 


'Ulhich Cale Fenner (atd he remembzed; and that it was ſo ruled 


by the opinion of thzee Juſtices againſt one. But, as to the 
. Popham held; that it was a good Plea; if it had 

een alſo alledged, that he alsigned _— upon this Wait 
of Erroꝛ; otherwiſe it ts not any Plea. Fo? this ſcire fac. tg 
have Execution, &c. is the means to Lompel the Pidinciff ro 
Alsign his Erroꝛs; otherwile the Plaintiff will never gſsign 
them; and if the Plaintiff hereupon Alsigns his Errozs, it is 
well enough fo? the time, as Dyer 77, ts, otherwiſe Execution 


tall be awarded againſt him. And it is not any anſwer, to lap, 


that a Tait of Erro? is yet depending. Vide Trin. 3g. B. R. Placito 


demurred in 
Gant there be any Toll to be demanded ? 


1. Reſiduum. 


Heddy verſus Wheel-houſe. Trin. 38 Eliz. rot. 96 3. 


Reſpaſs fo2 the taking of a Cow. The Defendant Juſtiſies; 
becauſe the Town of Northampton is an ancient Town, and 
that King H.. 7. Anno 11. Regni ſui, granted to the Mayoꝛ, and 
Burgeſſes of Northampton, Unam Feriam annuatim to be holden upon 
the Feaſt of St Hugh, cum omnibus libertatibus, & liberis conſuetudinibus 
ad hujuſmodi Feriam ſpectant, vel pertinent. And thews, that at ſuc 
a Fair their holden, J. S. ſold that Cow to the Plaintiff: where- 
upon he demanded a Peny foꝛ Coll; and becauſe the Defendant 
refuſe to pay that Peny fo; Toll, he Diſtrained that Cow, 
as Bapliff, fo2 the Mon payment. And the Plaintiff thereupon 
aw, The ſole queſtion was, TUhether by this 
| Foz, if it were due, 
jt was, agreed on both ſides, that a Diſtreſs might be taken 
fo2 it: and that the Defendant , as Bailiff, and one of the 
Coppozation , might well diſfracn fo2 it. But it was argued 
fo2 the Plaintiff that Toll was not demandable , unleſs by 
G2ant from the King, 02 by P2eſcription. And it cannot be 
pere by Pꝛeſcription becauſe it is a Fair newly Created: J202 
p Gzaͤnt; fo2 there be not any woꝛds of S2ant of Toll: And 
it is not any Liberty, o2 Cuſtom of common Right appertain⸗ 
ing to a Fair; and theretoze it paſſed not by the general UWiozds, 
cum omnibus libertatibus, &c, But it was argued foꝛ the Oefendant, 
That Toll is a thing of Common Right , due fo? the Entry 
of things ſold in Fairs o: Markets; and fo2 the better know- 
ing of the things ſold, and into whoſe Pꝛoperty they be pal⸗ 
ſed: And theretozeby the Gzant of a Fair, cum libercaribus ad Feriam 


pertinent, 


— 
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tinent. &c. it well may pals. And of common Right a Penny ſhall 
be patd fo2 ſuch; unleſs in places, where nothing, 02 a greater 
Summe is by pꝛeſciption to be paid. Vide 9 H. 6. 45. & 12 Ed. 4. 9. 
Cherekoze, &c. popham; Toll fs not a thing of neceſsity, noꝛ 
incident to a Fair; fo2 there be many places where no Toll 
is ald: and it Toll had been uled to be paid, no doubt, but 
that by grant of a Fair it had well paſſed, without the wozds, 
cum pertinentiis, And queſtionleſs alſo, the King may grant a 
Fair, and that Toll ſhall be paid, although it be a Charge 
upon the Subject; becauſe his Subjects ( viz. the Uendees ) 
have benefit, and eaſe by ſuch Fairs: But the King cannot ap- 
point a burthenſome Toll, bit it ought to be a peut Sum, as 
a penny 92 two-pence, which are the imalleſt Coyns, oꝛ of leiter, 
but not of any greater value, to charge the Subject. But with- 
out G2ant, o2 Pꝛeſcription, Coll is not ot Common Right to 
be demanded. CUheretoze, & c. Clench inclined to that Opinion: 
But, becaule the other Juſtices were abſent, Adjournatur. VideRe- 
ſiduum poſtea, Mich. 39, & 40 Placito 29. 


Cadogan werſus Powel, 


23 of a Judgement given in an Alsiſe in Monmouth. The 
Erro2 Alsigned was; Becauſe Andrew Powel had bought 
an Afſiſe againſt William Cadogan, and John Cadogan, de quadam por- 
tione Decimarum renovant. de 300 acris Terr. in Staveney, William Cadogan 
plcads, Nul Tenant de frank-tenement Tenementorum prædictorum in 
viſu poſitorum, & in Querela ſpecificata named in the Tait, and if not 
found Nul tort, &c. John Cadogan pleads, Nul tort. And the Afsiſe 
taken , Quoad placitum Willielmi Cadogan, finds, Quod non fuit aliquis 
Tenens eorundem Tenementorum in viſu recognitorum poſit. & in Querela 
ſpecificat. in Brevi nominatus. Et quod idem Willielmus fecit nul Tort , &c, 
And they further find, that the Plaintiff was ſeifed of the 
Tithes, until by the ſaid John Cadogan diſſeiſed, 8c. And there- 
upon Judgement was given, Quod querens nihil capiat per breve verſus 
prædictum Willielmum, ſed fit in miſericordia. Et quoad J. C. That the 
Plaintiff ſhould recover, &c. And it was alsigned fo2 Erroz, 
that the Judgement ought to have been inttrely againſt the 
Plaintiff: Foz, when it is found, that there was Nul Tenens 
noſme, 8c. the Ait abated in all againſt them both? And Judge: 
ment ought to have been given fo2 the Defendant. But it was 
thereto ſaid, That this alsiſe of Tithes, which is given by the 
Statute of 32 H. 8. of Tithes, is well maintainable againſt any, 
who takes the Tithes. And it is not requiſite to name the Terr⸗ 
tenant ; and then, although it be found , Quod die Impetrationis 
Previs non fuit aliquis Tenens eorundem Tenementorum, &cc. That is to 
be intended, Quod non fuit tenens of the Land , out of which the 
Tithes, &c. which is not material. And in pꝛook thereof vide 
12 Ed. 3. Brev. 267. 31. Aſſ. 31. Dy. 84. But all the Court Held, 
that Tenementorum in viſu poſit. & in Querela ſpecificat. Are intended 
of the Tithes themſelves, and of neceſsity there ought to be 
aTenant named, otherwiſe the Aſsiſe is not maintainable; 
then the Afſiſe finding, That there is not any Tenant named, 
it ought to abate, Quxre how it can be: For, when it is found, that he 
was feifed , until by John diſſeiſed, It is therein found, That John was the 
Diſſeiſor, and Tenant: For, it being of Tithes, which are in Pernancy, — 
remaine 


* 
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remained always Tenant of them to every Action; And could not difpoſe of 
it, as he might of the Land it ſelf, Blit notwithſtanding , foz this 
cauſe, the Judgement was reverſed, 


The Earle of Pembroke werſus Sir Henry Barkley. 


Quod vide Ante, Paſch. 37. B. R. Placito 8. 


2 was bzought of a Judgement; and amongſt the Errozs 
Alsigned, the point in Law, that the Proviſo was not a 
Condition, was Alsigned. But the Juſtices and Barons would 
not hear any argument, in regard it had been diſputed amongſt 
them befoze the zudgement given; and, fo2 the greater part, 
hoiden to be a Condition, and by their advice adjudged ac- 
copdingly. But now divers other Erroꝛs were alsigned; Firſt, 
Becauſe the Action is an Action upon the Caſe foꝛ diſturbing him 
to exerciſe the Office of the Keeper of a TUalk inthe Foꝛeſt of 
Fromeſel-wood ; nd ſuppoſing that he was ſetſed of the Pannoꝛ 
ok Stok-Triſter; to which Banno2 the Dffice of the cuſtody of 
the ſaid Foꝛeſt appertained: and that he, and all thoſe, whole, &c. 
time, whereof, &c. by reaſon of the ſaid Office, Had had, c. 
Omnia bona, & catalla foris · facta within the ſatd Fo2eſt, except bona, 
& catalla foris- facta ſecundum aſſiſam Foreſtæ, &c. whereas there cannot 
be a pꝛeſcription to have omnia catalla foris-facta, &c. And then 
there be Damages demanded, and given fo2 a Pꝛoſit, which he 
could not have. A ſecond Erro2 alsigned was; Vecauſe the 
Diſturbance is alledged, that he 23 Decemb. 35 Eliz. deputed 
William Wheeler to keep Staver-dale-walk within the Foeſt , made 
an Aſſault, and hindzed him to receive the cuſtody of the ſatd 
Walk, ac alia proficua ( and doth not ſhew what Profits) in the 
catd Walk emergentia colligere non permiſit, ſed impedivit (And he 
thews not how the diſturbance was) 11 Ed. 3. Tr-ſp. 112. A third 
Erroꝛ aſstgned was; becauſe the diſturbance is alledged 
23 Decemb. per quod a prædicto 23 Decemb 35 uſq; 10 Feb. next follow- 
ing, he loſt the P2ofits of the Dfffce; and he ſhews not any 
caule whereby he loſt the Pzofits from the 23 of Decemb. no 
that he iotthe Pꝛofits the ſatd 23 of Decemb. And yet Damages 
are given fo2 that time alſo, where Damages are not to be 
given. Fos, it is not alledged, that he was kept out from the 
exerciſing of the Dffice, no2 any diſturbance after the 23 of 
Decemb, no2 with a Continuando. TUherefoze foꝛ theſe Erro2s, and 
Imperfectons in the Declaration, and divers others, without 
regarding any matter in Law, it was awarded, that the firſt 
Judgement ſhould be reverſed, 


Eu z ABE Ta E, in Banco Reginæ. 
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Roſs verſus Moſs. 


E brought inthe Exchequer Chamber of a Judgement gi⸗ 
ven in the Queens Bench in an Aſſumpſit; where rhe Plain. 
tim declared, that, in Conſideration he would relinquiſh. luch a 
Slut, the Dekendaut pꝛamited to diſcharge hun agatuſt alt 
Suits ot J. S. and altedges-in Facto, that he relinquiſhed his 
Actlon; And, that the Detendant had not diſcharged him krom 
ſuch an Action. Ind hereupon Judgement was given foz the 
Plaintiff; and Erroz theregt bꝛougyt, and alsigned, that this 
is not any conſideration; to2 he might relinquiſh it to day, and 
afterwards begin it again: He ought alſo to have averred, That 
the Aion, which he was to diſcharge, was actionable. And, foz 
both theſe cauſes, it was held to be Erroꝛ, and the Judgement 


was reverted, : = 
The Lord Audley werſus Pollard. 


gr firmæ. Jt was held by all the Juſtices, That where a 
TT Fine was levied with Pꝛoclamation, and a friend of him, 
who had the Right, entered to his Ale, to avoid this Fine without 
his appointmeitt and the Conuſee re-entred, and the five years 
paſſed: that this Fine is not ävorded, but ſhall bind. Foz by 
the expꝛels woꝛds of the Statute of 4H. 7. a Fine fhall bind, un⸗ 
leſs it be avotded by Entery, Claim, oz Action ot him, who:hath 
right thereto, within the ive years. And it is not ſuffictent;to2 
a ſtranger to Enter, unlels it be by his command, who; hath 
the right. But Gawdy fatd, That the agreement peradventure 
of him, who had the Kight, within the five years after (uch;amn 
Enterp made in his name, would ſerve: but an agreement at 
terwards would not ſerve. Quere. Note, Popham ſaid, that he de- 
manded the opinion of all the Juſtices in-Serjeans#fon. about the 
pꝛincipal Caſe, and they were of the ſameopinton: % J... 


Morgan verſus | Johnſon.” 3% 30335 


Paſch. 39 Eliz. in Communi Banco. 


Ebr upon a Bill, which was in this manner. Memorandum, That 

1, Thomas Johnſon, do bind my ſelf. to John Morgan, to pay unto fim 

all ſuch monies, as my Brother oweth him. In witneſs whereof, &c. And in 
the end of the Bill underneath was witten; That William, the Bro- 
ther of Tho. Johnſon, owed. to Morgan 401 And the-Plaintiff in his 
Declaration avers, that Willam, the Detendants Bother, then 
ought unto him 40. and it was 8 demurred, and 
it was moved fo? the Plaintick, That, although this Bill was 
uncertain at the firſt; yet by the averment, and Muting un der it, 
it is certain enough: as a Leaſe by Deed toꝛ ſo many pearg, as Fs. 
ſhall name, when J. 5. bath named them, it is ſuffictent and tert ain 
enough. And all the Juſtices agreed fo2 the Plaintiff, That by 
the averment the Oebt is ſufficient, and the Deed may be refer- 
red to a Collateral matter. As an Obligation to perfozm Cove⸗ 
nants within an Indenture. Therefoze it was adjudged fo2 the 


laintiff, 2 
— Cc c Wiſeman 


(19) 


(20) 


* 
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Wiſeman verſus Crow. Trin. 38. Eliz. rot. 2302. 


(12) Reſpaſs : upon Demurrer, The Caſe was. Tenant fo? life, the 
remainder to Tho. Wiſeman in tall; remainder to John Wiſe 

man the Plaintiff, in Fee. A Wait of Entry is bꝛought againft 
Tenant fo2-life. Me vouched Tho. Wiſeman the firſt Tenant in 
Tall, who voucheth the common Qouchee. And ſoa Kecoverp 
was had. Tenant fo2 lite dies; Tho. Wiſeman dies without Jflue, 
John Wiſeman the Plaintiff enters upon the Defendant,who ouſts 
him, and, upon all this matter diſcloſed in pleading, after Ar. 
ment of the Serjeants, it was adjudged fo2 the Oekendant, 
by the opinion of Anderſon, Beamond, and Owen. Fo2 this Recove: 
ry is out of the Letter, and intent of the Statutes of 32 fl. s. and | 
14 Eliz. Foꝛ they extend onely to reſtrain the Recoveries again 
Tenant fo2 lite only, as tenants;which at the Common-Law was 
a bar to him in remainder, and as Recovertes; alſo where Te- 
nants fo? Life are onely vouched, and none who have the Inhe⸗ 
ritance, was party thereto. But here, by this vaucher of the firſt 
Tenant in Cail, the Judgement being given againſt him, 
that is not to be laid a Recovery againſt Tenant foꝛ Lite, But 
againſt Tenant in Tail; and he, who hath the Inheritance, being 
Party to the Reco2d, it binds every other. But, if one in Re- 
mainder was onely in affenting, and no Party to the Recovery: 
it might peradventure be otherwiſe. But here it is moe, then 
Allent: and the common Caſe, if Tenant in Tail bargains, 
and ſells the Land, and a Przcipe is bꝛought agatuſt the bars 
ganee, and he vouches the Tenant in tail, andhe vouch the 
2 


common Uouchee : there all agreed, that this ſhall oh 
in remainder; and yet there the DarpAner is but Tenant fo 
Lite. And Anderſon (aid, this ve ſe was fo adjudged in 
the Queens Bench: and although Taft of Erro2 was thereof 
dzought, andthe Erro2 aſsigned in this point in Law, the great- 
er part of the Juſtices of the Common Bench, and the Barons 
of the Erchequer agreed to affirm the Judgement. But it was 
afterwards reverſed fo2 a point in pleading, and not fo2 the mat: 
ter in Law. But Walmſley argued to the contrary.. Fo2 the Let- 
ter, and intent of the Statute of 14 Eliz. is to reſtrain Recoveries 
againſt Tenants fo2 Life; that they ſhould not bar any, but 
thoſe who are party, 9M allencing thereto. And he in Remain 
Der, who is not par y unto it . oucher, no? aſſenting unto it, 
\ ſhall not be barred by ſuch a Recovery, which the Statute re- 
| utes to be falſe, and covenous, and to he —— ok him in 
emainder, who had a good and rightful Remainder; which 
was not to be hound by ſuch a fained Recovery, and, whereas it 
is ſaid, that this Recovery is not agatnff Tenant fo? Lifeonely, 
but alſo againit Tenant in Tail in Remainder : that is not 
material. Fo2 the Recovery is pꝛincipally againſt Tenant fo: 
Life; and the Judgement is onely againſt him fo2 the Land; and 
againft him in remainder onely fo2 the Recovery in value. So 
it is dfrecly within the Letter, and Purview of the Statute, 
and within the intent to be remedird. Tlherefoze, &c. But, 
nottvithſtanding thele reaſons, it was adjudged fo2 the Defen- 
dant, 10 Co. 43. Co. Enteries. 


Love- 


— 


— 
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Lovelace verſus Reignolds. Ante, Hill. 39. Pl. 2. 


He Caſe was now moved again. And all the Court reſolved, (22 
that the Clerdic was found fo? the Pſaintiff, and againſt him, 
who pleaded the pꝛelcription. Foz the pꝛelcription is entire, 
and the payment ot a pen annually is parcel ot the p2eſcriptt: 
on, and it ſhail be intended to be as ancient as the Common; 
and that they began at one time. CTherefoze, when he pꝛelcribes 
to have Common generally, and it is found, that he uſed to 
have it, paying : d. toꝛ it, The Common, which is found, cannot 
be intended the ſame Common, which he hath pꝛelcribed to have. 
As in 10 Ed. 4 17 Preſcription to have Common in grots, evi⸗ 1 
dence to p2ove, that he hath Common appertenant, doth not 
maintain the Iſſue; fo2 it is not the ſame Common. It this 
part alſo of the pꝛeſcription ſhould not be ſhewn fo2 the Com⸗ 
mon, the Tenant of the Land ſhould not have any remedy fo? 
his 1 d. And as to the Judgement cited in the Queens Benth , 
there is aplain difference between that Caſe, and the Caſe in 
queſtion. Foz there the Copy-holder p2eſcribes to have Com- 
mon in the Lo2ds Land, and it was traverſed: and it was found, 
that he had Common accozding to his p2eſcription. And it 
was further found, That the Copy-holders in the ſaid Mannoꝛ 
had uſed to pay to the Lo2d, pro eadem Communia uram Gallinam, & 
quinq; Ova per annum. And adjudged, that the p2eſcription was well 
pleaded. Fo? there were two pꝛelcriptions, the one fo2 the Com: 
moner, the other fo2 the Lowd.TUherefoze, it was ſuffictent fo2 the 
Commoner to alledge the pzeſcriptton fo2 the Common, and he 
needed not meddle with the other. And this being found is ſufft- 
cient, and the finding the pꝛelcription on the Lo2ds part is not 
material, which was the reaſon of the Judgement there, as 
Popham and Fenner affirmed unto us. But here the p2elcription 
is entire, whereof the payment of 1 d. is parcel, which ought to 
have been entirely alledged. And of that opinion were Popham and 
Fenner. TUherefo2e they all agreed, that Judgement (ould be gi⸗ 
ven fo2 the Plaintiff, | 


Anonymus. 


Av upon the Caſe fo2 theſe woꝛds, Thou art a Corn-ſtealer. (23) 
After Uerdic fo2 the Plaintiff, upon Not-Guilty pleaded, Jt 

was moved; That an Action lay not to2 theſe woꝛds. Fo2 it ts 

not alledged of what value: and it might be under 12 d. value, 

andſo not Felony : It might be alſo that the Con was growing, 

and fo no Felony, Sed non allocatur. Fo the value is not material, 
becauſs the Action would lie fo2 calling him Thief generally. It 

thall not alſo be intended, but of ſuch Coꝛn, which might be 

ſtolen, and not of Coꝛn ſfanding. Wherefoze it was adjudged 

koꝛ the Plaintiff. | 


Francis Throgmortons Caſe, 


Ao upon the Caſe againſt Francis Throgmorton ; becauſe he (24) 
pꝛocured the Plaintiff to be Endicted as a Common Bar⸗ 
retter befoze the Juſtices of Peace in the County of Warwick; 
And that afterwards, he was acquitted thereof,befo2e 


Anderſon, 


— —_— + 
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Anderſon and Clench Juſtices, Juſtices of Alsiſe there. The Defen, 
dant pleaded Not-Guilty, and found againit him. And it was alledg⸗ 
ed in Arreſt of Judgement, that the Oeclaration was not good. 
Foz he hath ſhewn, that he was acquitted befoze A. and C. Jy: 
ſftces of Alsile, which is not good: fo2 he cannot be acquitted 
befoze them, as Juſtices of Alsiſe, but as Juſtices of Oyer and 
Terminer. And it was held to be an apparent fault by the whole 
Court, Anderſon and Beamond held, that the Action lies not foz the 
matter. Foꝛ when one pꝛekers an Endiament, and 18 [won there⸗ 
upon, it is to be intended, that he p2efers it lawfully , and in 
cal of Juſtice. And, although the other be found Not- Guilty, it jg 
not reaſon he ſhould be puniſhed fo2 erhtbiting a Bill; no moze, 
then where a Bill ts exhibited in the Star-Chamber koꝛ matters 
eraminable there, an Action upon the Caſe lies not, although 
it be falſe; no moꝛe here. But where two o2 mo2e conſpire toge: 
ther, to pꝛocure one to be Endicted of Felony oꝛ Treſpaſs, and 


he is afterwards acquitted : it ſhall be intended by Law to be 


maliciouſſy done; fo2 which, Conſpiracy lies: But no Aion 
lies, where onely one Fry a Bill of Endictment; fo2 it 
would be in hinderance of Juſtice. UWiherefoze, 8c. But Walmſley 
Doubted thereof; foꝛ the Declaration ſuppoſed it to be Malicioſe 
And there is not any reaſon, if any one, without cauſe, will pꝛo⸗ 
cure another tobe Endicted, but that an Anton will lie againit 
him. TUhereupon it was adjourned. 


Hunt werſ#s Singleton. 


Reſpaſs. It was found by ſpectal Uerdid, that the Dean, and 
Chapter of Pauls, made a Leaſe fo? foꝛty years of an heule in 
London. The which Houſe was then in Leale foꝛ ten pears to a 
ſtranger. Whether this were a good Leale, 02 no ? was the Due: 
ſtion: And it was held by the whole Court, without Argument, 
that it was not a good Leaſe, but meerly void by the Statute 
13 Eliz. and not warranted by the Statute of 14 Eliz. which made 
Leaſes ofHouſes in Cities to be good foꝛ fozty years: So as it 
be not made in reverſion of any other Leaſe. Foz, although this 
Leaſe is to Commence immediately; Pet it is in Law a Leaſe 
in reverſion, and therefoze within the wozds of the Statute, 
And the Statute here needs not to be found by the Uerdid; Be- 
cauſe it is a general Law. Therefoze it was adjudged accoꝛding⸗ 
Ip. Vide ante, Paſch. 38. Pl. 36. 3 Co. 61. 


Wheatley verſus Chriſtopher Beſt. . 


Ower. The Tenant made Default after Oefault; TUhere- 
upon Thomas Beſt p2ayed to be reteiued foꝛ his Term made 

unto him befoze the Coverture: and he was received, and his 
Term ſaved, The Queſtion now was, how the Judgement and 
Execution ſhall be, fo2 if it ſhould be Quod ceſſat executio During 
the Term, the ſhould not then have the Rent reſerved upon 
the Leaſe, And all the Juſtices agreed, that the Judgement 
ſhould be entered generally, that ſhe ſhould recover Seiſin of 
the Poverty of the Land, (the Land being Savel⸗kind) And, 
that the Tt of Execution ſhould be ſpecial, that the She- 
riff ould not ouſt the Termoz2, But that he ſhould come upen 


dd. at ade 
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the Land, and demand Seiſin fo2 the Feme : and thereby ſhe 
ſhould have the Boyety of the Rent, with the Keverſion. And 
Beamond ſdid, that ſo it was done 3 Eliz. in his Mothers Cale, 
upon a Petition of Dower, the Reverſion being in the Queen, 
kene the Court commanded to have it to be done ſo in 
this Cale. 


1. 


Bradbury verſus Reynel. 


bt againſt him as Executoz of Tyrrel. The Defendant (27) 

pleads, that Tyrrel died Inteſtate, and, that certain of his 
Goods came to the Defendants hands, and atterwards Admini⸗ 
ſtration was committed to J. S. to whom he had delivered the 
ſaid goods. Et per curiam, it is not any Plea; Fog, if the Admint- 
ſtration had been committed unto him, it would not have purg⸗ 
ed thefirſt Tort. So here, although Adminiſtration is committed 
to a ſtranger, in regard that he hath once made himlelf charge: 
able to the Plaintiffs Action, as being Executoz de ſon Tort, &c. 
He ſhall never afterwards Diſcharge himſelf by matter ex polt facto. 
Ulherefo2e, &c. Adjournatur. Et vide 21 H. 6.8. 9 Ed. 4. 47. 2 R. 3. 20. 


Matthews Caſe. 


* upon a Leaſe fo2 years made at Northampton of Lands in (28) 
D. in the County of Northampton. The Defendant pleaded 

Nihil debet, and found againſt him: and it was moved in Arreſt 

of Judgement, that the Ven. fac. was awarded de North. where: 

as it ought to habe been from D. where the Land lies. But, it 

the Leaſe had been traverſed, it ſhould have been from the place, 

where it is alledged to be made. But the Court held the Trial 

to be good enough : fo2 the Debt is due by reaſon of the Con- 

tract which was at Northampton. TCherefoze, abſence Anderſon, It 

was adjudged fo2-the Plaintiff. = 


Blundens Caſe. 


Ebt iipon an Obligation, Conditioned to pay an Annuity at 290 
the Annunciation of our Lady, 02 within twenty days after. The 
ſſue being joyned upon a Collateral matter, and found fo2 the 
laintiff. Drew moved in Arreſt of Judgement, that the Dztgtnal 
was bꝛought the eight of April, andhe alledgeth the bꝛeach to be 
at the Annunciation [aft paſt, which was within the twenty days af- 
ter the Feaſt of the Annunciation, and fo the Action bꝛought befoze 
he had cauſe of Action, and the Court held it to be an apparant 
Fault, Fo2 the Annuity was not due until the end of the twenty 
days. And Walmſiy ſaid, that it hath been adjudged, where 
ane makes a Leaſe fo2 years, rendꝛing Rent at Mich. o2 within 
twenty days after, and dies after Mich. and within the twenty 
days, that the Rent was due to the Meir, and not to the Exe- 
cutoꝛ. TUhereupon the Judgement was ſtaped. 


„ Fereby werſus Lurkyn. 


Aung, and Declares, that the Defendant in Conſideratt- (30) 
on the Plaintiff would make a Leaſe unto him of ſich Land, 
aſſumed to pay 20 l. And alledged in Facto, that he had = — 


Termino Paſchæ, Triceſsimo nono 


—  — 


(31) 


Lano to the Octendant fo? five years; and the Defendant had 
not paid him the 20l. The Dekendant pleaded Non Aſſumphr, and 
kound agalnit him: and, atter Qerdid, it was moved in Arreſt 
of Judgement, that the Plaintiff had not perto2med the Conſt: 
Beratton. £62, he being to make a Leale, it ſhall be intended fox 
Like. But we Court held, that the pzomile being general, tg 
make a Leair, it may be any Leaſe, viz. at CAlill, which he might 
detecmine pꝛeſently: and it is not any confideration to ground 
an <t;on. (Uheretoze the Judgement was ſtaped. 


Willoughbies Cale. Paſch. 39. Eliz. rot. 1250. 


Ercival, Willoughby, and Bridget His wife, one of the Co heirs of 
Sir F--ncis Willoughby, ( becauſe Dir Francis Willoughby died 
SLiled of a great Inheritance, having five Daughters, whereof 
the eldeſt was married to Perc. Willoughby ; anb not any Son; 
And the ſald Sir Francis, leaving his wife Dorothy, who, at the 


time of his death, pꝛetended her ſelf to be with Child by Sir 


Francis, Which if it wore a Son, all the five Siſters ſhould thereby 
loſe the Inheritance deſcended unto them) pꝛaped u Wait de 
Ventre Inſpiciendo out of the Chancery, direged to tie Sheriff 
of London, that he ſhould cauſe the ſaid Dorothy to be viewed by 
twelve Knights, and ſearched by twelve Wiomen in the p2eſence 
of the twelve Knights, & ad tractandum per Ubera, and Ventrem Inſpi- 
ciend. TUhether ſhe were with Child, and to certiſie the ſame into 
the Common Bench. Ind ir he were with Child, to certifie fo2 
how long time in their Judgements, & quando fir paritura. LUhere- 


upon the Sheriff accoꝛdingly cauſed her to be ſearched, and re: 


turned, that ſhe was twenty weeks gone with Child: And 
that within twenty weeks fait paritura. Tthereupon another 
Tait iſſtied out of the Common Bench, Commanding the She- 
riff ſafely to keep her in ſuch an Hotiſe, and that the dooz2s ſhould 
be well guarded; and that every day he ſhould cauſe her to be 
viewed by ſome ot the Women named in the TWaett (wherein 
ten were named) and when ſhe ſhould be delivered, that ſome 
of them ſhould be with her to view her Birth, whether it be Pale, 
o2 Female, to the intent there ſhould not be any Falſity. And, up⸗ 
on this Tt, the Sheriff returned; That accozdingly he had 
cauſed her to be kept, &c. And, that ſuch a day ſhe was delivered 
of a Daughter. Note, This Wait, and the Pꝛoceedings 171777 


on are grounded upon Bract. lib. 2. fol. 69. and upon the Tit 


the Regiſter, fol. 227. 
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Williams verſus Williams. 
Ante, Paſch. 39 Plac. 14. 
e Tale mas now again argued, and onely upon the 


= EE Erro2s Aſsigned. Che firſt was, That the Reco: 


very was againſt him by default in Dower. And, 
that he, at the time of the Recoverp, was, and yer 
is within age. The ſecond Erro2 was, Chat he 


dwught, no2 ever ſince. Fo2 the firſt Erro2 Alsigned, vide 6 H. 8. 
Saver Oefault ; Br. 56. Dy. 104. 1 Ed. 2. Saver Default 80. Foz 
the ſecond, fo2 that he is not Terr-tenant: although it be ſaid, 
That he loſe nothing in the Land, and then he cannot have a 
Wt of Erro2: yet here he loſeth Damages; and to excuſe 
himſelf from them, it is reaſonable, that he thould have his 
Wait of Erro2. And in s Ed. 3. 8. It ig holden, that de, who 
—— Non - tenure, Might have a Wait of Erroz. Foꝛ, although, 


hath not therein Free-hold, yet he may have in Reverſion whae be 


map loſe by the Judgement: but it is otherwiſe of him, who dil⸗ 
claims. Wherefoze, &c. Gawdy, as to the firſt held it to be Exroꝛ; 


| fa Recovery againſt an Jntant by Oefault differs not from an- 


er Prxcipe. And in Primo Mariz, Dyer, in Anderſons Cale, it is Ru- 
led after long Argument, that a W Want an Infant by 
Default in another Precipe is erroneous, But Popham, and Fenner 
e contra. Foz Fenner ſaid, That a (Gait of Dower was favoured: 
and it is not reaſonable, that the Oemandant ſhould be pꝛeju⸗ 
Diced by the Tenants Inkancy: Foz, if thereby the Demandant 
ſhould be delayed, Calomen ſhould never recover their Dowers, 


to have the fruits, and benefit thereof. F ly TENANT might be 


in an Inkant, who never would appear, but ſuffer the Judgement 
to paſs againſt him by Oefault and have it afterwards Reverſed 
fo? this cauſe. And Popham ſad , there was not anp difference 
betwixt a CAlꝛit of Dower, and another præcipe. Foꝛ a Recovery a- 
gainſt an Inkant by Default, is good in both Caſes. Foz it 
would be miſchievous, if the Demandant,who hath Right, 17 
be delayed of her Right, becauſe the Tenant is an Inkant, and will 
not appear. Foz, if that ſhould be ſuffered, all Land, whereto 
another hath Right of Action, would be put in an Infant, againſt 
whom there could not be had a good Recovery, and it is not as 
miſchievous on the other ſide. Fo2: if an Inkant, having 1 


[ ay have his Culut of Right. But Gawdy fatd, Al⸗ 
ofeth it, he may have his TWIN gh away though 


— — 


(1) 


was not Terr-tenant at the time of the Action 
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though it were a greater miſchief: yet it is to be ſuffered rather 

then have the Law ta be changed, ünlels it be by Parliament. 
As, at the Common Law, Le parol demurrera foꝭ the Non age of the 
Demandant, which was milchievons unto him: and therefoze 


the Statute of Gloc.cap 2.was made to redꝛels it:and to of otherg 


&c. Clench agreed with Gawdy, Fo; it would be dangerous to com; 
pel Jnfants to appear, and plead,who know not = own Title; 
eſpectally, if they have the Land by delcent. But ik it may appear, 
that an Jnfant hath the Land by Purchaſe: that ppivliedge 

peradventure would not then be allowed him; becaule the Ce⸗ 
nancy might purpoſely of Covin be put into him, to delay the 
DOemandant. Theretoze,&c. Fenner dg to the ſecond Erro: held, 
that he might well alsign ft fo2 Erroz, to Diſcharge himſelf of 
the Damages : but the other Juſtices did not ſpeank thereto, sed 


ad journatur. 
Rivers verſus Oodskirt. Trin. 38. Eliz. rot. 794. 


Er. ofa Judgement in the Common Bench, in an Action Sur 
Trover, where the Plaintiff Declared, Quod cum poſſeſſionatu 
fuit de 40! in quadam Crumena exiſtent, ut de bonis ſuis propriis, and loſt 


tbem; and the-Oefendant kound, and converted them to his own 


ule in retardationem Executionis Teſtamenti, to the Plaintiffs damage 


of 4ol: The Defendant pleaded Not-Guilty, and found fo? the 


Plaintiff, and the Jury aſſeſſed foz Damages 401. and fox 
Toſts 288. 2 the Platntiff had Judgement acco2dingly , and 
thereupon Erro2 was bꝛought. The firſt Erro2 alsigned was, Be. 
catiſe he altedgeth not, that he was poſſeffed ofa Purſe, but onely 


of a0 l. in theJurſe, and the Converſion is alledged of both, and 


Damages given tnttrely ko; both. Sed non allocatur. Fo? it ſhall 
beneceſſartly intended: and (0 is 21 H. 6. in Detinue, Secondly, Be- 
cauſe it is alledged, that he was poſſeſſed of 401. ut de bonis pro- 
priis, and that-the Defendant converted them in retardationem Ex. 
ecutionis Teſtamenti, which is contrariant, &c; The Goods being his 


proper Goods, that they ſhould be converted in retardationem, &c. 


And fo? this repugnancp tt was ill. And or that opinion was 
Fenner Iliſtice, and in pꝛoot᷑ ther eot, relied upon 25 Ed. 3.40. und Sales 
Caſe 31 El But all other Juſtices e contra; Fo2 the Executoꝛ is 


poſſeſſed of the Teſtatoꝛs Goods, as de bonis ſuis propriis, and ſo may 


declare. And yet the converũon ot them is in retardationem Executionis 
Teſtamenti. And this exception was taken in the Counteſs of Rutlands 


Cale in this Court, and yet held to be good: toꝛ theſe woꝛds are but 


Stirpluſage, which do not abate the Count. The third Erro2 Al 


ſigned was; becauſe he counts but of 40l. Damages; and the 


amages and Coſts aſsigned by theJury exceed the ſum,whereof 
he declares; which ought not to be, and therefoze it is erroneous : 
and to that purpoſe 13 H.7.16.18 H. 6. 17. and 2 H. 6. 7. were cited, Sed 
non allocantur ; Fo the Damages ought not to be aſſeſſed mo2e; 
then whereof the Plaintiff himſelt hath counted; but, becatle the 
Dutt — fo2 a long while have depended, they may be fur: 
ther aſſefſed, and increaſed, Foꝛ Non Conſtat at the time of the Oe⸗ 
claration what the coſts of Suft would amount unto. But, if 
the Damages and Coffs had been intirely aſſeſſed at moze then 


are mentioned in the Declaration, it had been ill. Foꝛ Non Conſtat 
but that the Damages exceed the Damages mentioned in the 


Declaration. Wherefoze it was adjudged acco2dingly, and the 
irſt Judgement affirmed, Web 
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Web verſus Poor. | 


Crion fo2 theſe woꝛds. I will call him Queſtion for poyſoning my 
A Aunt, and I make no doubt to prove it, After Uerdict fo2 the 
Plaintiff, it was moved in arreſt of Judgement, Chat the 
CAloꝛds were not adtonable ; fo; it is not any direct affirma⸗ 
tion that he poyſoned his Aunt. Sed non alloratur; Fo? it cannot be 
moꝛe direct, when he ſaith, He will call him in Queſtion,and maketh no 
doubt to pꝛove it. Secondly, it was alledged, That the Action 
lies not, becauſe it is not averred, that his Aunt was poplon⸗ 


ed, fo2 otherwiſe it is not any offence, Sed non allocatur ; Fo2 his 


credit is impeached, although he never did any ſuch Fac: as to 
ſay, That he was perjured in this Court, although he never were 


ſwozn, 1s Actionabie. TUherefoze it was adjudged fo2 the 
Plaint ift. 


Yielding verſus Fay. Trin. 36. Eliz. rot. 948. 


* upon the Caſe againſt the Dekendant, as Parſon. of 
41 Quarleys in the County of Southampton. TUhereag, within the 
ſald Pariſh there is a Cuſtom, that the Parſon there at all 
times of the year had uſed to keep within the ſaid ariſh a com⸗ 
mon Bull, and a common Boar, fo2 the common uſe of the 
Kine, and Sows of the Partſhtoners, at any time Quzndocunque 
neceſſe forer, fo; the increaſe of Calves, and Pigs within the 
ſaid Pariſh, that the Defendant being Parſon there fo2 thꝛee 
years, had not kept any Bull oꝛ Boar there, by reaſon whereof the 
4 being an Inhabitant there, had laſt the tycreaſe, &c. 

he Defendant proteſtando, that there ts not any ſuch Cuſtom, 
pleaded Not-guilty, and thereupon the Plaintiff demurred: Foz 
in an Action fo2 a Non-feaſance, Nor-guilty ts not any Plea; Fo? 
they be two Negatives, which cannot make an Jſſue, no mo2e, 
then two Affirmatives; 32 H. 6. 23. But in an Action fo2 a Mif- 
feaſance it is otherwiſe. And of that opinion were the Court; 
And, that is a good and reaſonable Cuſtom; and, that eve- 
ry Inhabitant, who hath p2ejudice by the not keeping of the 
Bull, oꝛ Boar, may well maintainhis Action, UWlherefo2e it was 
adjudged fo2 the Plaintiff, 


Sedburrough verſus Raunt. Mich. 38, & 39. Eliz. rot. 15 6. 
Rror of a Judgement in the Common Bench in Debt upon 


Non ſum Informatus. The Erro2 Aſſigned was, That the De⸗ 


kendant, at the time ok the Judgement, was within age, and 
appeared. by Attozney ; Whereas he ought to have appeared by 
bis Guardian. And upon two scire facias two Nihils were return⸗ 


ed: Wheteupon it was pzayed, That, fo2 this cauſe, the Judge- 


ment might be Reverſed, And by Gawdy, and Fenner (cæteris Juſtici- 
ariis abſentibus) it was therefo2e reverſed, Fo2 Gawdy fatd, If he 
were within age, at the time of the Judgement given, although 


he were not ſo at the time of the Erroꝛ bzgught, it ts reverſable, 
| Odd and 
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hands of the Feoffoz, yet it is Quaſi Common uſed therewit 


and is triable per Pays; and not like to an Erroꝛz upon a Fine, 
92 a Statute acknowledged by one within Age: Fo2 they be not 
reveriable but by Jnſpection. But here, in regard the De. 
fendant made dekault upon two Nihil returned, it is not now 
Triable , but is as a Conteſs!on. Wherefoze it was fo? this 
cauſe reverſed, | 


Bradſhaw verſus Eyr. Hill. 39. Eliz. rot. 5 32. 


1 de Clauſo fracto in Abney. The Dekendant pleads, That 
long time befozc, &c. one Nicholas Bagſhaw. was Selted ofthe 
place, where, &c. in Fee ; and, that one Godfrey Fuliamb was 
Seiled in Fee of an Houſe, and twenty Acres of Land in 4. a: 
fozeſaid; Au, that the ſaid G. F. and all they, whoſe Eſtate, &c. 
have had fo: him, his Farmers, and Tenants of the Þ2enuſes, 
common in the {aid place, where, &c. fo; all their Beaſts at ali 
times of the ycar, as to the laid Tenement appertatning; And, 
that che laid G. F. infeofied of the laid Tenement the ſaid N. b. 
and, that afterward the ſaid N. B. Lett unto the Defendant 


the laid Houſe, and twenty Acres of Land, with ail Commons, 


Profits, and Commodities thereto appertaining, vel occupat: 
vel uſitat : cum prædicto Meſſuagio; and thereby juſtifies the putting 
in ot his Cattle to uſe the Common, &c. And it was thereupon 
demurred. The matter in Law was only, Tlhether this 
Common, being extina> by the Unity of Poſſelsion may be re: 
vived by any or thoſe wozds ? Oꝛ, whether it may not enure, 
as a new Gant of Common fo2 fo many years (and by Gawdy, 
and Fenner (Popham, and Clench abſentibus) it was held clearly, That 
this Common was extinguiſhed by this Unity of Poſſelsſon; it 
being Common appertenant, and cannot be revived again; al- 
though a#Feoffnknt had been made of the Land. And Gawdy 
laid, that ſo it is of Common appendant, and, as to this pur⸗ 
poſe, there is nat any difference betwirt them. But they held, 
That by the Tozd of the Leale Of all Commons, Profits, &c. occu- 
pied, or uſed cum Meſſuagio, &c. It ig d good Ozant of a new Com⸗ 
mon koꝛ the time. Foz, although it were not Common in oe 


+ 
. 


and, although it be not the ſame Common it was befoze, yet it 
is the like Common. But becauſe there was not a ſufficient 
averment, that this Common was uſed by the Leſſee at the 
time of the Leaſe, it paſſed not, and it was therekoze adjudged 
foꝛ the Plaintiff. | 


Wiſeman verſus Gennings. Trin. 38. Eliz. rot. 505. 


— — Verdict the Caſe was; That A. Tenant fo? like, 
remainder to B. in Tail, remainder to K. in Fee; 4. 
ſuffers a Common Recovery with voucher of B. A. dies, E. dies 
without iſſue. TAhether R. ſhall avoid this Recovery by the 
Statute of 14 Eliz. was the queſtion. Popham, it Hath once 
been here adjudged a good Recovery to bind the remainder in 
Fee, notwithſfanding the Statute of 14 Elz. And being bought 


into the Erchequer-Chamber , all the Tulkices agreed oy = 


— 
— — 


— 
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Judgement fo2 the matter in Law ; but reverſed it fo2 the Fi on, 
And to that opinion the whole Court now agreed, and would not 


ear any furtherargument in this Cale. Wherefc2e it was ad- 
judged? the Plantif, herefo? 8 


nige 


Southwel verſus, Brown. Mich. 35, & & 36; Ela, rot; My 


Ovenant. The Plaintiff bende 5 That thi Defenvaiit 

Scriptum Articulorum betwi 1 Dekendant on nt 
part, and the Plaintiff on the therpart, conyenit, Sc. After U 
dict, it was moved in arreſt ot Judgement, that che Dectar; 
on was not good; becaufe he both not all Ehat 
ting was 5igillo deferdentis: Higillatum. But Glagyil 
needed not: Fo? it is per Scriptum faum factum, Kc. 
therekoze the Sealing, and Delivery chall be 


ffi ; £02 ff 
cannot be Factum Without thoſe cirtum ne. n | 


ſaid, if this woꝛd Factum were- in, it mi be 

fo? the reaſons befo2e alledged: but. e becauſe up Wore view 0 1 
Reco2d, it appeared, That this wo 

it was onelp as it is bekoze recited, tt was . we 85 
fendant, that the Declaration was not good. E 


John Rogers verſus Gray, Parſon of 8 r Pulcher: 25 


A ion fop fo2 theſe words, Hos, 85 With, FT . hom” tir 
Uerdig it was -movev, th s were not Actor 

able; But the Court refolvey * ents 02 Gawdy ſaid; At 
witchethmen ſo as they die, it is Felony and, it 

craft in any other manner, he ſhall ffand upon th 


inevery reſpec, it is a flander, and a good cauſe of Ku 
Wherefore it was adjudged foz the Pane; In = De 
Gervis werſur Hallewel.. x83 a3: 
4 722 „Gin 

27 


bition. a Sentence in the ritual © Ta meta 
Pati, 9 Senteneeinth Dol Irvs Wy 2 
ches, P10 „Sentence, | ed, fl 
agrintthe Pl : -UWlhe oo tn fu a 
ge: atter was re-eraminenlx 
given nfo; the Ilan And other: Commiſst1 
— ſued fo2th to re-examine * And now a 1920 
tion was pꝛayed to ſtay this: Foꝛ it was fuld, hat by th 
tute of 25 H: 8. It fs pointed, that a Senteite be 
Doe egates ſhall be final; and then this {conn Co 
well awarded, But it was 1 1 
Rath by ae — by the Statute of } 
reſtraine e ot 2 _ 8. 
that it hath been ſo ruled befoꝛe theſe times. And 5b 11 5 
— ar But, becauſe it was a new Cale, they” worth , 
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130 Rogers werſus Bird. 


Ebt upon an Obligation. The Defendant pleads to Iſſue, and 
coun fo2the Plant. Atter Uerdict it was moved in - 
rei of Judgement, That the Ven. fac. was returnable Die $ab- 
bathi poſt Octab. Trin. And the Diſtringas iſſued bearing Oate the day 
at Craſtino Trinitatis, om Trial had thereupon. And, becauſe 
ar ee was rant, | being, 192 Ne. the return of the Ven. fac. 
Werden U the Boll the Ven. facias was 
+ a NG, hee which is the TUarrant to 
ac, 9 0 Well awarded, and it was the Default 
: e en to the Roll, it might be well 
0. vuled,. that it ſhould be amended 
Ki Noll. all ud e en had Judgement, But 
eTri gen upon the Ven. fac. it was Er⸗ 
iot —  Yide 7 Ed. 4. 15. 2. R. z. 11. 


- Harvie onſet Ofvek. Ante, Paſch, 39. Placito 5. 


"He Caſe was now moved again, Fenner held, That the Plain⸗ 
tiff might e e his acceptance of the 
Kent t; becauſe he hud nottee 
u as 4 Ed. 3. Releaſe 1 fs 


Nori XS ED 
: 5 1 n, and g the 5 


— 
time of the 


Condition and theref 7 
I& Entrp - 1 allened artel ot the 
the L.LU92 Hi d the Rent kram * Atenee, 
haveaffirmedths Leaſe: Foz thereby he took notice; 
m. herein - &. Popham.continued his Men 


eupor rs amjudgeD fo2 the Plant 
5. Bate yerfus Rookwoed; Paſch, 39 Fliz. rot. 97- 


E a Judgement in the Common Bench, in _ on as 


ele- Mods, Thou art a:forfworn-Fellow, For by 
true a man, as thy ſelf, The Erro; 905 Ny | wa; 


That theſe woꝛds were not Actionable : but all the Court beld . 


— 
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the contrary . Foz, although the firſt wozds, A farfvorn Fells w. wil 


not maintain an Action; yet, when he declares, that by his falſe - 


Dath he had cauſed a man to be haiged, that cannot be intend- 
ed, but to be a falle Path judicially taken in evidence againſt a 
Puloner. And the Mods, Thou hilt hanged, ſhall be conſtrued to 
g, Thou haſt cauſed to be hanged, _Wheretoze it was ana ped, 
That the Judgement ſhould be affirmed; Another Exception was 
taken; becaule the Declaration was, Quod propalavit quzdam ſcan- 
daloſa verba, prout in his Anglicanis verbis ſequent. ( viz. ) Thou, &c. 
and it may be the woꝛds were ſpoken in another Language, which 
they, who were pzeſent, underſtood not; and then there is not 
any caule of Action, as it hath been adjudged befo2e theſe times. 
Sed non allocatur, Foꝛ it ſhall be intended, that he ſpake Anglicana 
verba. And the woꝛds, prout in his Anglicanis verbis ſequent, Ig tant ameunt, 
as if he had ſaid, Hzc Anglicana verba ſequentia. Therefore it was 
adjudged, ut ſupra. EN 


! 


Blumfield »erſus Roſewith. Ante, Paſch;:39 Plac. 10. 


He Caſe was now moved again, and recited to be fuch; May 
and Blumfield were oblige Wande and ſeverally to the De- 
fendant : he ſues them ſeverally by ſeveral Bills, andhad Judge⸗ 
ment againſt them ſeverally, and afterwards ſited a Capias ad fa. 
tifacienduam againlt May, who was taken in E Hon, f ihe 
Sheritf ſuffered him to ofcape, and afterwards he ſiied Expcu- 
tion againſt Blumfield, who, being thereupon tazen , | — L d 
Audita Querela, compꝛiſing all this matter: and, whether it Jap, 
02 not? was demurred in Law, Gawdy, ànd fenner held; "That 
the Execution was well ſued ſt the Plaintiff, Foz the dif- 
ference will be, where one is diſcharged out of Execution by the 
At of the party himſelf, to whom he was endebted, as by a 
eleaſe, o2 making him his 2 Aden e. And where 
one is diſcharged by his own Ac, oz the Ac of a ffranger, ag by 
the Sheriffs permitting him to efrape. Foz in the firſt, i is 
'diſcharge- fo2 both; butit is not ſo inthe laſt. And, ik one of 
them die in Execution, it is not aup diſcharge fo2 the other. 
Aud, ik they were ſued by one O2tgttial, and ſeveral yrecipes, yet 
be Bange e had ſeveral Capias ad fatisfaciend againſt hen: And 
d doch ih be in Execution tion, at one, andthe {7 ne time ; 9 
Quodunica' fiatexecutio, pet that thatl by tit ended to be an Treqt 
with ſatisfaction, But, whentheyarelned by ſeveral Pugigg 
N by ſeveral Bills, as this Caſe is; there fs. no Queſtion, 
but that ſeveral Executions might be ſed. TUheretoze, 8 5 
ham conicefved, that the Jlatntiff ould be re ved: {toe 
Dbligee hath taken his Companton as great at Ffo1 
as poſsiblyhe might have ; Foz, he being in Execution and dil⸗ 
arged, no Mew Execution might be againſt him of his oy 
oods , o2 Land, &c. And becaule it is an Execution with to 
preat ſatisfaction, as may be, the other thall not be ch 
t J agree, when the one is in Execution, that the other n 
be taken in Execution, when they are ſued by ſeveral. D2 
N Bills; Foꝛ Non conſtat Curiz, that it is aff one Debt; 
when they be ſued by one Dxiginal; and ſeveral præcipes, 
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that when the one is in Execution by a Capias, whether the o. 
ther might be taken by another: Capias. Fo? it appears to us up. 
on the Reco2d, that all is but fo2 one Debt; and the Entry of 


the Recod is Quod unica tantum fiat executio. And tit is clea 
That, ik one of them be taken; by a Capias ad ſatisfaciendum, q — 
fac, 07 Elegit cannot be awarded againſt the other; and ſo is 4 Ed. 4. 
38. 5 Ed. 4. 5. Et ad journatu. fe 


-*  Morganwerfus Wye. Trin. 36. Eliz. Rot. 1074. 
L Rror in the Exthequer-chamber of a Judgement in the Queen 
E Bench. The Erroz alsigned was; becauſe the Ven. fac, — 
awarded to the Coꝛoner, foꝛ Conſangutnity in the Sheriff; and 
it was returned by the Coꝛoner, and afterwards a Tales was a- 
warded, and it was returned by the Sheriff. And it was tried, 
and a Uerdic given, and Judgement: and, foz this cauſe, held 
to be Erroneous,-and not atded by the Statute of 32 H. 8. gz 
18 Eliz. (Uherefo2e the Judgement was reverſed, 


Termino Trinitatis, 39 Eliz. in Communi Banco. 
| Willis 2erſus Stroud. 


A2 upon the Caſe. TUhere the Defendant recovered in this 
Court agataſt. the now Plainttff in Oebt, ok which Judge: 
ment the Plaintifk now hath bzought Erroz in the Queens 
Bench; and, by reaſon thereof, the Kecozd was removed into 
the Queens Bench; that the Defendant notwithſtanding, 
well knowing thereof, had taken fozth here at Weltm. a Capias ad 
fatisfaciendum Directed to the Sheriff of Dorſet, by reaſon whereof 
the Plaintiff. at D. in the County. of Dorſet, was taken in 
Execution, the Defendant pleads to Jfſue, and it was found 
againſt him. And now alledged in arreſt of Judement;. Firſt, 
hat the Action is not well 2 195 in Middleſex, Foz the Tom 
was in the County of Dorſet, bp the taking him there inExecu- 
tion, But Walmſly, Beamond and Owen held; That the banging 
of the Action in Middiſex was well enough; Foz the groundof a 
the Tort fs the ſuing out of the Capias, Which was here in Middle- 
ſex, But Walmſly held; that the Action lap not, unleſs it be al- 
ledged, that it was purchaſed in an undue manner by fraud be: 
tween the Defendant and others, and without notice of the 
Court: Fo?, tif it were granted by the Court, he is not puntſh- 
able; but Beamond, and Owen held, that the Action well lay: 
becatiſe it is alledged, That he, maliciouũ intending to charge 
him, had purſued this Nlnt, &c. Anderſon abſente. Adjournatur. 


Wythers verſus Rooks and Sith. 


RE evin. The Parties were at Iſſue: Rooks afterwards died. 

nd it Was ſewn to the Court, and moved, Whether 
the whole Wait ſhould abate, oz not? and the opinion of all 
the Court was, That it ſhould. not abate , but ſtand goed 
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ſtand good fo2 the other. And Walmſly ſaid, he had known it 
to have been twice ſo adjudged in his time. Clherefoze, &ce. 
Vide Dyer 175. 


Pilkinton yerſ#s Dalton. 


Ebt: upon a ſpecial verdict the Caſe was. A JIarſon made 
D aLeale to2 years , rendung Kent at Michaelmas, o? within 
a moneth after; the Lefſee Enters, the Leſſoz dies within 
ten days after Michaelmas, TUhether the Executo2 hath any Re- 
medy fo2 this Kent ? was the Queſtion, and Ruled, That he 
had not : Fo2 the Kent was not due in the Teſtato2s time, no2 
until the end of the moneth. And, in ſuch Caſe it hath been ad- 
judged that iuch Rent belongs to the Hetr, where it is reſer- 
ved by a Lay⸗Perſon, and he dies after Michaelmas, and befoze 
the moneth ended. TUherekoze it was here adjudged acco2ding: 
Iy, Vide 10 Co. 129. 


Ordwey verſus Godfrey. Paſch. 39 Eliz. rot. 1433. 


Qire facias agatnſt an Adminiſtratrir, to have erecution of a 
Judgement againſt the Jnteſtate. The Defendant pleaded, 
Quod nulla habet bona, que fuerunt Inteſtati, tempore mortis ſuæ, in mani- 
bus ſuis adminiſtranda. nec habuit die Impetrationis Brevis, nec unquam poſtea. 
And it was thereupon Demurred, and held by all the Court, 
that it was not any lea: fo2 a Judgement cannot be anſwer- 
ed without another Judgement; And it may be ſhe had Admint- 
fred all the Goods in paying Oebts upon ſpecialties , which 
is not any Adminiſtration to Bar the Plaintiff, D2, as ſome ſaid, 
Jt may be ſhe had paid Oebts upon a Statute, o2 Recogniſance, 
which are not allowable againſt a Judgement, But Anderſon 
denied it; Fo2 there is not any Bein of Debts upon Recozd, 
unleſs in Caſe of the Queens Debt, which is firft to be paid. 
And here the Defendant ought to have pleaded Spectally, how 
enn Wherefoze it was Adjuvged fo2 the 
Plaintiff, 


Wolley verſus Bradwell, and his Wife, Executrix 
of Sir Thomas Manners. 


T2 Defendant pleaded Dutlawzy in the Teſtato2, 29 Eliz. not 
Reverſed, And it was thereupon demurred. Hern fo2 the 
JAlaintiff moved, that it was not any Plea ; becauſe (admit- 
ting it to be a Plea) it ſhould be, in regard the Teſtatoz, being 
Dutlawed,could not have any Goods, but they appertained ts the 
Queen, and then the Executoꝛs might not have any Goods to 
ſatisfie: but that is not ſo: fo2 the Teſtatoz might have a 

Debt due upon a Contract, which isnot — 02, it might 
be, that the Teſtatoꝛ deviſed Lands to be ſold by his Executoꝛs, 
which are ſold , Joney is Aſſets in their hands, and in 3 H. 
6.17 & 32. Tt is holden to be no Plea, And of that opinion were 
Walmſly, and Owen. Foz a Perſon Dutlawed may well make a 
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Vill, and have Executoꝛs. And the Executoꝛ may have Aſſets ta a. 
tisfie, over, and beſides the Soods fozfeited to the Queen, = 
the Caſes befoze put, and in others of the lame nature. But Bea- 
mond e contra: fo the bar 18 good to a common intent. And 
theſe kind of aſſets ſhall not be intended, Unleſs they be ſhewn: 

herekoze prima facie the Plea is good. Anderſon abſente, adjour- 
natur. Afterwards, fo2 defect in the pieaving, without regard to 
the matter in Law, it was adjudged fo2 the Plaintiff, 8 Ed, 4. 6, 
21 Ed, 4. 5. 39. H. 6,27. 


Coniers, Sheriff of Durhams Caſe. 


D. upon an Eſcape, The Caſe was, That upon a Retoni⸗ 
ſance in Chancery, the Conulee ſued Execution by a Capiag 
ad ſa tisfaciendum, by fo2ce whereof the Conuloꝛ was taken, and 
elcaped, and Debt bꝛought thereupon. Savel moved, That a 
Capias lay not in this Caſe ; and there the Sheriff is not charge. 
able. TUherefoze, &c. And the Court held, That the Capias ad {@ 


tisfaciendur was erroneouſly awarded: yet the party, being ta- 


ken by fozce thereof, it is a good Execution fo? the Party, as 
long as it continues unreverled, and the Sheriff is chargeable 
fo the Eſcape. Wherefoze it was adjudged accozdingly, 


Jobſons Caſe. 


— deviſed certain Land in New-Caſtle in Tail, the remainder 
to the next of his Kin ofhis Mame : and, at the time ot the De 
vile, the next of his Kin was his Bꝛothers Daughter, who was 
then married to J. S. The Deviſo2 died. The Tenant in Tail 
died afterwards without Iſſue. Whether this Daughter ſhould 
have the Land was the Queſtton upon a ſpecial Uerdic , and 
anjudged without argument, that ſhe ſhould not: Foz ſhe is 
not now of the Name of the Devilo2; but of her Þusbands 
Mame. But if ſhe had been unmarrted at the time of the Oe⸗ 
viſe and death of the Doner ; although ſhe had been married at 
the time of the death of the Tenant in Tail without iſſue, pet 
- have had the Land. TWheretoze it was adjudged ac: 
o2dingly, | 


Anonymus. 


A Dedimus poteſtatem was awarded to take the Contiſance of a 
Fine ot four perſons. The Commiſefoners return the 
Contiſance of thꝛee only, Jt was moved to the Court, what 
ſhould be done to make this to be a Fine againſt thoſe thee. 
And two of the Curſitoꝛs were called into Court, and oppoſed, 
whether the Name of the fourth might not be razed out of 
the Dedimus poteſtatem, and make the TUzit of Covenant to at 
coꝛd therewith: and it was anſwered, that it might be done very 


well, and that it had been fo done about thirty years ſince ; And 


it was ſhewn to the Court, That a Dedimus Poteſtatem was award- 
ed to take the Conuſance of a Fine from Baron and Feme; _ 
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the c onuſance of the Baron onely was returned, and the eme would 
not acknowledge it. And the now Lord Keeper, upon this Batter 
ſhewn unto him, D2dered, That a new Dedimus poteſtatem ſholild 
be awarded, to take the Conuſance of the Baron oneiy: and, That | 
it ſhould be of the ſame date as the firſt was; and, that the i 
Return of the Commiſſioners ſhould be annexed thereto. Anderſon; / 
So it may be done here, oꝛ otherwiſe, Ik the Fine be levied de. | 
twirt the Plaintiff and the thꝛee others onelp, it ſhall be good 
without Queſtion ; koꝛ there ts not any p2ejudice to the fourth, 
On the Crit of Dedimus poteſtatem might be amended , and the 
Writ of Covenant made to accozd with it. And any of thoſe 
thzee ways would be well enough. And there is no doubt, if 
a Dedimus poteſtatem be awarded to take the Conuſance of a Fine of 
thee Perſons, but that the Commiſſioners may take the Convſance 
of the Fine of one ofthem at one time, and ofanother at another 
time: fo2 it may be, they cannot come to one place, at the ſame 
time; and when the Conuſance of one is duly taken, it is againſt 
reaſon, that the refuſal of another ſhould impeach it, Quod ali 
Juſticiarii conceſſerunt. | 


Termino 


{T) 


Termino Michaelis, 
Triceſs. nono, & Quadrageſimo Ez ABETHE, 
in Banco Reginæ. 


FIR 


Blincoe verſus Barksdale, Vicar of Marſton. 
Paſch. 39 Eliz. rot. 258. 


Rohibition : Apon Demurrer the Caſe was ſuch. A Par: 

ſonage was appꝛopꝛiated in the time of King Hen.3. tg 

a ꝛioꝛp, and at the lame time a Utcarage was endowed 

by theſe WIo2Ds; Salva Vicaria, quæ conſiſtit in Alteragio, & 

in Minutis Decimis totius Parochiæ prædictæ ad Eccleſiam prædi- 

ctam ſpectante: Et ulterius, fi contigerit ipſos Monachos in pro- 

priis uſibus Inſtauramenta habere infra Parochiam prædictam; Quod tunc ipſi 
a præſtatione Decimarum omnino immunes eſſent. At the time ot which gp: 
p20p2tation, There were fir Pard Lands of the Parſonages 
Glebe within the ſame Pariſh; which Parſonage came by the 
Statute Of 3 1 H. 8. at the QOiſlolttion (being then in the P2to2s 
hands diſcharged de minutis Decimis) to the laid King tit the lame 
manner:And the King granted thoſe ſix Pard Lands ro the Plain. 
cis Anceſtoꝛ in Fee, from whom it deſcended tothe Plaintiff, 
And fo2 the ſmall Tythes of thoſe ſix Pard-Lands the Utcar ſues, 
and the Plaintiff brought the Prohibition containing all this Hat: 
ter. And it was thereupon demurred. And, on the Plaln⸗ 
tiffs part, it was argued, That by this Endowment of the 
Clicarage no Tythes thall be paid unto him of the Glebe of the 
JParſonage, quamvis Dotatio fit de minutis Decimis totius Parochiæ; did 
this Land is parcel of the ſaid Pariſh: Foz, at the time of the 
Endowment , this Land was not Tythable, and the very 
-_ was adjudged in this Court 32 Eliz. betwixt Yong and Core; 
hat no Tythes ſhould be paid fo2 Glebe Land. Coke, Attorney 
General, e contra : F02 the Endowment is de minutis Decimis totius Pa- 
rochiæ; and this Land 1s within the Pariſh , and therefo2e 
Tythes ſhall be paid thereof, But, as long as it continues in 
the Parſons hands, no Eyes ſhall be paid thereof, Becauſe 
the Levice ought not to pay Tythes to another Levite: But, when 
the Glebe Land ts conveyed into the hands of a Lay-man, as 
here it is, Jt ſhall be otherwiſe, And therekoze, ff a Parſon had 
Let his Glebe-Land, the Leſloꝛ ſhould have the Croſs Tythes 
from his Leſſee, and the Ufcar ſhould have the mall Tithes, 
And therefoze it was ruled of late in the Exchequer, — 


reiſleys 
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ws _ 


Grieſleys Cale, where certain Glebe Land upon the Endowment 
was allotted to the Qicar, and all the ſmail Tythes within the 
Partſh ; That he ſhould not now pay 88 ok that Land: But, 
if he had Leſſed it over, his Leſſee ſhould have paid Groſs Tythes 
to the Parſon, and ſmall Tythes to the Gicar his Leſſo2 : So 
here the Parſon himſelf ſhould be diſcharged ; But in regard 
the Plaintiff Hath not the Parſonage, but the Land onely, he 
ſhall pay Tythes. But all the Juſtices held clearly, that 
Tythes ſhall not be paid in this Caſe : Foz the Uicar cannot 
by this Endowment demand mall Tythes of the Glebe Land of 
the Parſonage ; But he ſhall have the ſmall Tythes from all the 
Partſh, where they were due at the time of the Endowment ; 
But that was not of the Parſons Glebe Land: Ergo, c. But 
an Endowment by expzeſs TUo2ds ot Minutæ Decima: of the Hlebe 
Land of the Parionage might well have been, and then the 
Parſon himlelf ſhould have paid them to the Gicar. And 
Popham ſaid, This Clauſe Et ſi ulterius contigerit, &c. was put 
into the Endowment fo2 the benefit of the Pran to diſcharge 
them krom the payment of Tythes fo2 any Land, which they 
ſhould have by purchaſe, as long as they held it in their own 
hands, Aud they all heid, as it was diſcharged from the pay- 
ment of Tythes in the hands of the Pꝛioꝛp at the time of the 
Diſſolution; So the Plaintiff now, having but ſome part of 
Land by Letters Patents from the 1 thall be Diſcharged 
by the Statutes of 31 H.8. and 32H.8. from the Payment of 
Tythes fo2 ever after againſt the Gꝛantee of the Parlonage, and 
all others, in regard it was diſcharged at the time of the diffolu- 
tion. And Popham ſaid, The difference would be, There the 
Diſcharge were by reaſon of the Perſons, who were to pay 
Tythes, as the Dder of Ciſtercians, cc. Then the Patentee 
ſhould pay Tythes : But ik the Land were diſcharged from the 
Payment of Tythes by reaſon of an Unity, It ſhall then be dif: 
charged by the Statute in the Hands of the Patentee; fo2 that 


ziviledg runs with the Poſſeſſton, Cherefoze it was adjudged 


. (2 the Plaintiff, 


Archers Caſe. 


AWE verſus Archer, ds Bailiff of his Mannoꝛ of D. The 

Dekendant gaged his Law, and had day to make it, and 

at the day, he being ready to make his Law, it was ruled, That 

Ley-gagerlap not in this Caſe ; fo2it is a matter Triable per Pais, 

— they may take Conuſance, Mhereupon a Repleader was 
rded, | 


Hoe werſus Felix Marſhall, Hill. 39 Eliz. rot. 


8 facias Upon a Bayl in this Court by I. S. which was; That, 
if I. Ss. were condemned here at the Plaintiffs ſute, that he 
Ee ee 2 ſhould 


(2) 


(3) 
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ſhouid pay the Condemnation, oz render his Body to Pꝛiſon: 
UMrherwiſe , the Oefendant would pay it fo2 him; Et conceſit - 
quod tunc leverur de Terris, & Tenementis, Bonis, & Catallis gf > 
Oetendant. And in Barr hereok the Plaintiſt pleaded a Releaſe 
of ail Debts, Outtes, Actions and Demands made after the 
Reconuſance, AND befoze the Judgement. And thereupon the 
Plaimtiff demurred. Athoe argued fo2 the Plaintiff, and jer- 
my fo2 the Defendant. And Gawdy, and Popham held it not to be 
any Bar; F92 it is neither a Debt, Duty oꝛ Demand at the 
time of the Releaſe made, no2 cauſe of Action, noz any thing 
betoze the Contingent perto2med : Fo2 he is not bound in any 
Sum certain; But it is a Poſſibility to be a Reconuſance after 
Judgment, and Default made, and then it becomes certain 
by the Judgement. And thereto2e a Releaſe befoze that time 
ſhall not dilchargeit. And Gawdy laid, ff a Man Covenants tg 
do a thing befo2e Mich. and befoze Mich. the Covenantee releaſeth 
to the Covenanto? all Actions; This is not any releaſe of the 
Covenant: But, tif it be a afterwards bzoken, he may maintain 
his Action; as Hall, and Kirbies Caſe in Dyer 1s. But, if he 
Releaſe the Covenant it ſelf, it is otherwile: as 35 H. 8. Reads 
Cafe is. Popham; There is a difference, where it is a Duty 
Defeaſable by Act ſublequent, and where it grows by an Ac 
ſubſequent. In the firſt Caſe it maybe releaſed ; Foz it was in 
Eſſe befo2e the Act done: But tn the other Cale it is not in Eſſe 
and therefo2e cannot be releaſed. It one Covenants to inkeoff 
me bekoꝛe Mich. a Releaſe of all Actions befoze Mich. ts no Barr in 
an Action of Covenant bzought after Mich. Foz there was not any 
cauſe of Action at the time of the Releale made: But if an Obli⸗ 
gation be made fo? the perfozmance of that Covenant, à Releale, 
of all Actions is a Diſcharge of that Obligation: Foz it was a 
Duty Defeaſable, Ik J alſo grant unto you ; That, ff B. da 
ſuch an Act, J will pay unto you 201. if you releaſe unto me all 
Actions; and afterwards B. perfozms the Act, The 201 is due, 
and an Action lies fo2 it: Foꝛ it was not in Eſſe at the time of the 
Releaſe, And in 15 Eliz. tt was adjudged, where a Leaſe was 
made to Baron and Feme fo2 their lives, the Kemainder to the 
furvivo2 fo2 20 years, it is uncertain in whom it ſhall veſt , 
and is not pet in Eſſe, and therefoze the Baron Can neither Releaſe 
G2ant, oz ſurrender it: But if he ſhould make a Feoffment, 
that peradventure might deſtroy the Poſſibility, And in the, 
principal Caſe, in regard it is not any Recognizance, no: any 
thing until a Contingency, which was — 1 at the time 
ok the Releaſe, it cannot therekoze be releaſed by the wo2d De- 
mands (which is the moſt general Moꝛd fo2 it) not being then in 
demand. And Popham ſaid ; that the Opinion of the greater 
art of the Juſtices of Serjeants-Inn, where he was, was accoꝛding⸗ 
y. Wherefoze, &c. Fenner & Clinch e contra: Fo? it is a Reco- 
nuſance from the time of the Bayl entred; Although it be not cer- 
tain, no2 ſuable, befoze the Judgement. But the Judgement 
being given, and the Oetendant not rend2ing his body, no2pay- 
ing the Debt, it is a Recogntzance ab initio fo2 ſo much Debt 
againſt the Bayloꝛ; And this Releaſe is a good Barr now, when 
a Scire facias 18 lied. Foz Clinch ſatd, if a ＋ be ſeiſed of 
Land at the time of the Bayl entred, and after Aliens that Land, 
and akterwards Judgement is given, and default ma: bat 
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That Land, which he had Altened, is ſubject to this Execution. 
And Fenner ſaid, Although this Releaſe at firſt was not a diſcharge 
thereof; Yet now being reduced to an Action, It is a good Barr, 
gs in Littletons Caſe, where one hath a Judgement to recover 201. 
and releaſeth to the Defendant all Actions, Jt is not any Dil- 
charge of the Execution. But, ifafter this Releaſe a year and 
day paſſeth, ſo as he be put to ascirefac. It is then a good Barr. 
{Ulherefo2e, &c. And afterwards Clinch (ut audivi ) mutavit opinio- 
nem, and agreed with Popbam and Gawdy. TUhereupon ( Repug- 
nance Fenner) Judgement was given fo2 the Plaintiff, 5 Co-76. 


The Earl of Lincoln verſus Fyſher. 


Hill. 75 Eliz. rot. 1 715. 


Ebt fo2 an Amercement in a Leet; and Counts, That he had 

a Leet within his Manno of Fokingham of all Reſiants within 

the Mannoz; And that at ſuch a Court Holden there befoze 
one J. Guſtard his Steward there, the ſaid Steward ſpeaking to the 
Defendant, That he was a Sutoz there, and telling him, That 
he ought to be {won to enquire, cc. The Defendant contemp⸗ 
tuouſſy anſwered him, In ſaying ſo thou lyeft. And fo2 this Con- 
tempt the Steward impoſed a Fine of 20s. upon him, Fo2 which 
this Action was bꝛought. The Defendant pleaded Nihil Debet, 
and found againſt him, and after Uerdie it was moved by Yel- 
verton Serjeant, That this was not any ſuch Contempt, fo2 
which there ought to be any Fine impoſed ; Fo? it is no moꝛe in 
effect, Then Thou ſpeakeſt untruly, which one may ſay to a Steward 
without offence. But all the Court held it to be an apparent 


Contempt, and Abuſe unto him, being a Judge, and in his Au: 
thozity; And, That he himſelf might aſſeſs a Fine fo2 ſuch Con: 


tempt, and that fo2 ſuch Fines aſſeſſed by a Steward Debt lies, 
without any Pꝛeſcription alledged to afſels ſuch Fines, oꝛ to have 
luch an Action. TUherekoꝛe it was adjudged to2 the Plaintitt. 


Cham verſus Matthew, 


Paſch. 39 Eliz. rot. 383. 
* Upon the Caſe, The parties pleaded to Jfſue, by + 

Platntiff fo2 his Expedition of Tryal ſurmiſed, That he 
was ſervant to the Sheriff of Cornwal, where the Action was 
brought and Trtable, and p2ayed a Ven. fac. to the Cozoners; 
and the Defendant non dedixic ; Whereupon Pꝛoceſs was Award- 
ed to the Cozoners : And after Trial, and Gerdi foz the 
Plaintiff, Glanvile moved, That this P2oceſs was miſawarded, 
and a Nis-tryal :Fo2 P2oceſs ought not to be awarded to the Co- 
roners ; But where the challenge is pꝛincipal. And here to ſay, 
That he was ſervant to the Sheriff is no pꝛincipal Challenge; 
As 21 Ed. 4.67. is; But onely to the Favour. herefo2e,: &c. 
But the Court held, Fozaſmuch, as if the Sheriffhad returned 
this Pannel, it had been a good cauſe to quaſh the Array foz 
Favour, That the Plaintiff, to avoid that Oelay, might wer 


(4) 


(5) 
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(7) 


(8) 


keepeth an Inn, 02 a Tabling-Houſe, Thou keepeſt an houſe of Baw- 


ew it, and have pꝛoceſs to the Cozoners and lo much 
wy this being a Judicial Writ, and not Dꝛiginal : fs 1 = 
Wimbiſts Cale is, And the Clerks ſafd , there were many (eq. 
dents accozdingly, Wheretoze it was adjudged foꝛ the Plaintift. 


Thoroughgood werſus Scroggs. 
Mich. 38, and 39 Eliz. rot. 390. 


Epe of a Judgment in the Common Bench in Treſpaſs upon 
the Statute of 8 H. 6. of Forceable Entry, The Error Aſſi en 
was; Becauſe a Capias was directed ta the Sheriff of Bedford, return- 
able Craſtino Animarum; And it was returned by one Dive, who then 
was not $heriff, but one Luke. And it was held to be a manikeſt 
Error: But, becaule the Defendant appeared afterwards, and 
pleaded it was not now material; And, that his Apparance 
had made it good, A ſecond Error Affigned was, that the Jury 
found damages 201. and 2s. Coſts ; And the Coffs were increaſed 
by the Court to 208. And the Damages, and Coſts being tre: 
bled, he had Judgment to recover 63 l. whereas the Coſts aſſeſſey 
by the Court ought not to be trebled,but onely thoſe Coſts, which 
the Jury Aſſeſſed. Sed non allocatur. Foz all the Pꝛeũdents arg 
otherwite. TWiherefoze Rule was given to Aﬀirm Judgment, 


Pay verſus Brown, and Guybon. 


' +TKeſpab upon a ſpecial Uerdict, The Caſe was found to be 


ſuch ; Nicholas Hare, being Lozd of the Banno? of Stow, de⸗ 
miſled that Land, being Copyhold Land of Inheritance, to 4. 
upon Condition, That he thould pay to Brown 20 8. annually, 
during his Minoꝛity; and an 100l. at his full Age. A. fails of 
the payment of the 20s. and ſurrenders to the uſe of Pay, and 


his Heirs; The Loꝛd admits him, and afterward Brown attains 


to his full Age, and the rool. is not paid unto him; TUhereupon 
the Loꝛd enters fo2 the Condition bꝛoken, and grants it by Copy 
to. Brown. And whether his Entry was-Lawful ; On, that the 
acceptance had diſpenſed with the Condition? was the Queſtion, 
Fenner held, that he well might enter : Fo2 he, to whoſe Uſe the 
Surrender is made, comes in by him, who lurrendꝛed, and not by 
the Lo2d ; Fo2 the Lozd is but as an Jnſfrument to convey the 
Land. Therefoze,&c the Condition is not gone. But Gawdy 
Doubted thereof: Cæteris Juſticiariis abſentibus, Adjournatur. 


Pollard, and his Wife verſus Armſhaw. 


Ction fo2 theſe TUo2ds : Thou art a Whore, and J. S. hath theuſe 

of thy Body: The Cart is too good for thee. - After erdia , it 

was moved, that the Action lay not fo2 theſe Tozds , and fo 
peld all the Court. But, if one ſaith to a Woman, which 


dry 
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d. It is Ationable ; Fo thereby her Houſe is flandered, Where: 
{02e it was adjudged to? the Oekendant. 


Harriſons Caſe. 


Crion f02 theſe wo2ds ; Thou haſt forſworn thy ſelf at Londog, and 


there it appeareth upon Record, n Oemurrer, it was ruled, 
That it well tay, | 


Hammon verſus Gryffeth. 


| gm ation Apon a Penal Statute fo2 the Queen, and himſelf, Be⸗ 
foe any Plea Pleaded, the Intoꝛmer died. And Coke, Attorney 
General, moved the Court, whether he might p2oceed upon tt fo? 
the Queen, And the Tourtheld, that he might: And if the In⸗ 
fonner will be Non-{tited, 02 Releale, the Queen may pꝛoſecute. 
And la it was ruled in this Court betwixt Stretton and Taylor, where 
the Queens Attorney would enter a Non vult proſequi; Pet the Jn- 
kozmer might p2oceed fo2 his Part. And ſo where the Queen 
will pardon, xc. Fo2 it is but fo2 her own Part onely. Therefo2e 
it was ruled acco2dingly. 


'Makarell verſus Bachelor. 


D upon divers Contracts: All fo2 Apparrel; ſome fo2 Fuſtian 
Sutes; ſome fo2 AHelvet and Sattin Sutes, laced with gold 
Lace, amounting to 441. whereof he was ſatisfied 4!. The De- 
fendant pleaded Inkancy. The Plaintiff replied, That he was 
one of the Gentlemen of the Chamber to the Earl of Eſſex, and ſa 
it was fo2 his neceſſary Apparel. And it was thereupon demur⸗ 
red; and the Court held, that they were to adjudge what was 
neceſſary Apparel, and ſuch ſutes of Sattin, and Uelvet benot 
neceflary fo2 an Infant; although he be a Gentleman, &c. It 
was then pꝛaped, That he might have Judgement fo2 thoſe, 
which were neceffary Apparel. But the Court held, in regard 
he had acknowledged ſatisfaction fo2 4 1. parcel, &c. and they did 
not know wherekoꝛe it was payed, e could not have 
Judgement fo2 any part: Dtherwtſe, he ſhould have Judgement 
foꝛ thoſe Contraas, which were allowed of, c. CUherefoꝛe, &c. 


John Fuſſes Caſe. 


A* Endictment was againſt him by the name of John Fuſs of Al- 
J X drington, alias dictus John Fuſt of Aldrinton Peoman, Quod Felonice, 
& Burglariter fregit domum, c. An auſe there wanted the Ad⸗ 
dition of Yeoman in the firſf name which was not till after the 
alias dictus, it was ruled to be ill; As alſo, fo2 that he did not ſay 
Noctanter, the Endicment of Burglary was not good. But Gawdy 
ad, it was good fo2 the Felony, But fo2 the firſt cauſe he was 


diſcharged, And it was laid, That there were divers Pꝛeſidents 
in this Court accoꝛdingiy. 


„ Palmes 


(9) 


(IO) 


(I1) 
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Palmer werſus Humphrey, Hill. 39. TOt. 599. 


1% ERA found by an eſpecial Uerdic, That the 


Sheriff, upon an El-gig, Jmpaneld a Jury, who found, that 
Humphrey, the Defendant, ul pollefied of a Leaſe fo2 one hundꝛed 
years, wyich began at Mich. 2, and 3. Philip, and Mary, ubi revera (ag 
it was found, it began at Mich. 3, and 4 Philip, and Mary) cujus qui- 
dem H. Statum, Intereſſe, & Termi num in Tenementis prædictis Juratores 
prædicti appretiarunt at 801. And the Sheritt lold it ro the Leſloꝛ of 
the Plaintiff fo2 801. And, whether the Sale was good, oz not: 
was the Queſtion,  Pophamſatd, 5 have conſidered of the Recozd, 
and concetve, that the Sale is void; fo2 there is a diſterence be: 
twirt a Sale upon a Fieri faciss, and upon an tlegit : fo? the Elegirtg 
Quodper Sacramentum duodecim proborum hominum, per rationabile pretium, 
& extent. They Appꝛize the Goods and Chartels of the Oebtoz, 
and extend his Land. And therekoꝛe, without an Inquiſition, he 
cannot ſell them: (which was agreed by all the Juſtices, aid ſo 
ts Dyer, fol. 100, ,t.) And then, it the Inqueſt find one thing, and he 
ſells another (as the Caſe is) it is not warranted by the Inqueſt, 
and therefoze void: But, it the Inqueſt had found that he was 
poſſeſſed ot ſuch Land, foꝛ term ot divers years adhuc ventur. which 
they app2t3ed at ſo much, without ſhewing the certain 1 
02 determination thereof, it had been well enough; fo2 they ſhal 
not be compelled to find a Certatnty, not having means to be in. 
fo2med thereof. And thevefoze about twelve years ſince it was 
agreed in this Court, in Sy. George - omg Caſe verſus Rolls, where 
an Inqueſt upon a Fieri fac. found, That the Defendant, againſt 
whom,&c. was poſſeſſed of ſuch a Term bearing Date, sec (where- 

as fn truth it did not bear the ſame Date) And the Sheriff ſold 
the ſaid Term,That the Sale was not good. And then the Court 
Directed the Sheriff, that upon a new Fieri fac. it ſhould be found, 
that he was poſſeſſed of a Leaſe fo2 years generally, yet contint- 
ing, and that he fold it, &c. And it would be well enough. Sao 
here, c. And ok that opinion were the other Juſtices: but the 
HENS compounded the Matter. And Hanger the Leſlo! gave two 
undꝛed Marks moze to have Aﬀurance of the Term: Andſoit 
* determined, 21 H. 6. 11. 18 Ed. 2. Tit. Execution, Dy. 116, & 193: 4 
0. 74. \ ' 


Button verſus Long. 


1 And ſurmiſeth in Diſcharge of Tithes, That 
J. S Mio; of Brade-ſtoke twas ſeiſed of the Redozy, whereto, 
and of the Lands, out ich the Tithes were demanded, 
in Fee, ſimul, & ſemel, from Ame, whereof, &c. and at the time 
of the Diſſolution; Et ratione inde, the fatd Land fs diſcharg⸗ 
ed, &. The Defendant traverſeth the Unity at the time of 
the Diſfoſutfon ; And thereupon the Placntiff demurred. 
Fenner, & Clench (cxteris Juſticiariis abſentibus) held the Travers to be 


ood ; fo2,although there was an Unity of Poſſeſſion from time 
g 25 hough there was an pot Þ wheres 


« a OO TOLD | TO en 
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ſhall be charged. But if the Otlcharge had been pleaded gene⸗ 
rally by P2elcription, and not by reaſon of nity; then the Pꝛe⸗ 
ſcription ought to have been anſwered , and not the Unity. And 
fn Trin. 34 Eliz. betwixt Calmady and Wyther, it was ſo ruled in the 
Common Bench. TWheretoze it was adjourned, = 


Buckler verſus Hardy. Ante, fol. Trin. 37 Eliz. rot. 115 9. 


JeRione firmæ. Upon à Spectal Merdict, The Caſe was ſitch: 

. Andrew Buckter being tenant fo2 lite, the remainder to Chri- 
ſtopher Buckler in tatl , rematnder to the right Hetrs of the ſaid 
Andrew, letts the Land to J. S. fo2 four years , and afterwards 
granted the Reverſiom to one Row, Habendum from Midſomer next, 
to2 the life of the laid A. B. After Midſomer J. S. the Leſſee, attourn⸗ 
ed to Row, and after that granted all his term unto him, who 
entered, and granted the ſaid Land to Hardy the Defendant, to 
have, and to hold to him, fo2 his like, but no Livery was made, 
Hardy entered, and after the four years expired, Hardy contimied 
his poſſeſſion., Andrew Buckler le vied a Fine untghim Sur Conuſance 
de droit come ceo , &c, Chriſtopher Buckler the tenant in tail, enters: 
fo2 a Fozfeitnre , and lets it to the plaintiff fo years; upon 
whom the defendant re-entred, Erc6, &c. The ry On ang, 
When this Reverſion was granted by A. B. to R Haberidunyafter 
Midſomer; and the attoꝛnment to that Gzant is akter Midiomet : 
whether it be a good oꝛ vofd H2ant? And all the Juſfices agreed, 
That the E2ant was void, being 1umited to begrn'at. a day to 
come. Foz, if it ſhould be good, the Leſſo2 thonld have a pärtt⸗ 
cular Eftate reler ved in himſelf in the mean time; which cannot 
de: So, ik the Attoꝛnment had been made therets pꝛelently, yet 


3 


| io d after- 
wards the Leflee enters and attotrns x pet it is void: becauſe he 
had not at that time a 18 


bendum after the death of a Stranger, it ſhould be otherwiſe. 
ad been ruled; 


whereof, #c. Pet, if it were not at the time of the Diffolution; it 


(15) 
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foꝛe it is a manifeſt fozfeiture. < 


old, and not the term onely. But here is no moze than 
Gant of his term 5 chi his lite. Thirdly, Admiteing an he 
the term, oꝛ not, by this Gzant: Whether , after the term exp. 
ren, he, , continung x poſteſſton, ſhali be ſaid to be tenant at 
ſifferance? and, tfhehath not the term, whether by his entry he 
be a difſeiſo22 and then, when A. B. levied a fine unto him Sur 


Conuſance de droit come ceo, &c. It is & fozfeiture m—_ way, fo2 the 
Conuſo2 and the Conulee are both effopped to ſay , that e had 
not any eſtate betoꝛe the fine , by the gift ofthe Conuſoz. Ubere- 


nd ſo the entry ol Chr. te 


Mich. Wy & 2 SPlacito 73. C. B. 2 Co. Wn. Pani 


Gregory verſus Booker, 


Reſpaſs, The parties being at Jfſue, the plaintiff fo2 his ex. 
pebltion furm d that he was ſervant to the Sheriff; which 
EY: men the defeavant , the pꝛoceſs was awarded to the 
And, after UGerdia, it was moved in arreſt ot Judge ; 
b 59. Tales de Citeumſtantibus mas awarded, and retutnen 
95 ee ch was held by oe whole Court to be good 
fo: ſtaying the 9 Jung ement ; 1 it is as a miſ trial, not 
by d 175 the Statutes. Fo2 zoceſs being once a. 
Karben to the Cozoners, the —_— afterwards 18 not the 
e Jury, no moꝛe, then any other man; any 
by els ought alwayes £0 be returned dy him who is an Dicer 
5 ut, after» 
Fo we F the Mecow, ir. it a eig 8: at the Til 
ames anner 
4 8 : de it my without a further NE ne 9 1 
their Names not been annexed to the Tae 
See . yet. it ban ene ell enaugh; for they be 
n e andi cal beintendey. that che ratte 
opt che at 8 $, 4 70 ns 


5, i 
A it a nor 1 ents he Scan gf York, which which appoints 


oat 220015 of th eee is 19 be t 2 — 
maven, © reniendy i he the Sherif g San the kane 
Apen A 


ER e and the 2 


Pawlet weer 3 


pRror of a Judgement in the 

ed was; becauſe there Wer — 42 b of 725 ay — 

oh returned by eriff upon nel, re there 
ought to have ack, 7 "ur. rial was by ten of 

and a Tales de Circumſtanti rayon this Dekault 
Was ii the Returnofthe Names of the Uro2s upon the (1:it of 
Habeas Corpora, and not upon the Ven. fac. in which TUrit were 
twenty four Names, it was o2dered to be amended. Coke; It 
hath been adjudged here, That when upon a ven. fac. twenty 
thꝛee were onely returned, and a Trial had by twelve of them 2 — 


— 


—— 
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was well enough. Popham, That is true, where the Trial is by 
twelve of them returned: But, it in ſuch Caſe a Tales be awarded, 
and the Trial had been by part of the pztnctpal Panel, and by 
part of the Tales it ts otherwiſe, But in the pꝛincipal Cale it was 
AMENDED , and the Judgement affirmed, 


Doctor Herbert yerſus Munday. 


Liectione firmz. Apon Evidence a Queſtion was moved, A 
E Parſonage withm the Dioceſs of Winton was anne xed to a pre- 
bendary in Sarum ; the Prebend in 1 Ed.. lettg it fo2 ninety nine years, 
which was confirmed by the Biſhop, Dean, aud Chapter ok $a- 
rum : TUhether this were good without the Confirmation of the 
Biſhop of Winton, fn whole Dieceſs, &c. Popham; This was in 
my Time a great Queſtion: but it hath been in two o2 thꝛee Ca- 
ſes ſince reſolved, that it is well enough. Ulhereto all the other 
Juſtices agreed. 15 1 


Somerton yerſus Doctor Cotton, Parſon of Finchley. 

P fo2 Tithes of TUood, and ſurmiſeth, That within 

the Pariſh is ſuch a Cuſtome , That all the Parſons of the 
ſaid Church, time, whereok, cc. Habuerunt, & gaviſi fuerunt ſuch Land, 
parcel of the Manno of Finchley , in recompence of all tythe of 
wood u ithin the ſaid Pariſh. And it was hereupon demurred. 
Harris, Serjeant moved, that this pꝛeſcription was not good; foꝛ the 
Lands now in queſtion, whereof tythes are demanded , were not 
averred to be parcel of the Manno; and then the Land, parcel 
of the Mannoꝛ, cannot be fatd to be a recompence fo2 all the o- 


ther Lands — 7 0 ]ariſh , wherewith the Lo2d of the Man. 


no2 hath nothing to bo, Popham, Jt may be, that, at the begtn- 
ning , all the Land within the Parriſh was parcel of the Mannoz; 
and that then this allowance of the pzofits of this Land was al⸗ 
lotted in diſcharge of tythes of all the wood within the ſame Pa⸗ 
rich: and, that, at thefirſt , it was all the Land of the Allotter. 
Wherefore it was adjudged to2 the Plaintiff, by the aſſent of all 
the Juiſfieks, Hill. 40. Placito 5. 2 


Becknam yerſus Rye. 


Reſpaſs. After Uerdic it was alledged in arreſt of Judge- 

ment; that neither upon the Ven. fac. 02 Diſtringas , there was 

not made any Return. And it was held by the whole Court to be 

a good Caute fo2 ſfayingthe Judgement; and, that it is not aided 

by the Statutes ; fo2 they aid Mil returns o2 Jnſuffictent Re- 

turns: but here is not any Return, and therefo2e not aided, And 
Judgement was thereupon ſtaped. 


Penruddock yerſus Erington. 


Reſpaſs of Battery. The Defendant was bayl fo2 A. and B. who 
were afterwards condemned. And the Judgement was 
bꝛaught into the Exchequer⸗Chamber by a TUrit o 2 and 
there it was affirmed , and other new Coffs were given by the 
Juſtices in the Erchequer Chamber, and the Recozd was re- 
Ffff 2 -  manded, 


(18) 


(19) 


(20) 


(21) 
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. 


SES 


manded And now a scire fac. was p2ayed againſt the Bayl, as 
well fo2 the firſt damages, and coſts upon the firft Judgement, 
as f02 the new coſts. And Popham and Fenner doubted, Whether 
choſe coſts were well aſlefſed; fo2 the Statute of 27 Elz. giveg 
them not any ſuch authozity, And at the Common Law no coſts 
were given upon a TUut of Trroz, until theStatute of x4. 5: 
cap. 10. And if this ſhoutdextend to thoſe Watts of Erro2 newly 
given, it would be requiſite to adviſe. But clearly the Bail is 
not chargeable with theſe coſts ; toz they take uon them tg 
pay onely the Candemnatton of this 1 01 not of anpg- 
ther. herefoze a Scire fac. was awarded accoꝛdingly, theo 
Juſtices being abſent , EC. 


Robinſon yerſus May. 


Ebt upon an Obligation conditioned to Difcharge , oz fave the 
IV Plaintiffharmleſs from am Dbligatton, wherein the Plain. 
tiff, as Surety fo2 the Defendant,was obliged to J. S. to pay 100, 
&c. The Defendant pleads, That the ſatd Dbitgatiou to J. 8. 
was upon an Uſurious Contract, andpleads the Statute ot d. 
fury,and concludes; Ec fie non Damnificatus. And hereupon the Plain- 
tiff. demurred. And it was oed That it was not any lea: 
fo? e be vbid, pet he ought to ſave him harm. 
leſs from Suit, cc. And here he. hath paid, the Debt. Tanfeld, 
The Plea is good : Dtherwile the Statute of Uſury ſhould be 
defrauded; fo? by a compact the Alurer mond ſue the Durety, 
and he ſhould pay him, and have his remedy upon his Coltinter- 
Bond. But all the Court held it to beug}lea; fo2 he ought to 
take heed to ſave his Surety harmleſs. Theretoze it was ad- 
judged fo2 the Plaintiff, Nerg, The Reaſon conceived : For that the 
Surety by Intendment cannot know of the corrupt Contract, to plead it in a- 
voidance of the Bond; wherefore the Principal ought to take care thereof, 


Middleton verſus Hill. 


(Ove foe Upona Judgement of 240 l. The Defenvant. pleaded, 
That he bozrowed of the Plaintiff 100 l. and contraged ro 
give unto him 20 l. foz the loan fo2 a year. And foꝛ the payment of 
that :201. The Plaintiff would have the Defendant to conteſs 
that Judgement, and pleaded the Statute of Uſiiry to avoid it. 
Godfrey moved, That it was not any Plea : fo2 the Statute of 
13 Eliz. fg , All Bonds, Contracts, and Aſſurances Collateral, &c. ſhall be 
void. Bllt here this Judgement cannot be termed an Aſſurance, no; 
be avoided Thar Tu rmiſe: And the whole Court was of that 
f 


Opinion; That Judgements ſhall not be avoided upon ſuch Sur⸗ 
miles ; fo2 there, d been any ſuch matter, the Dekendant 
might have pleaded it pon the Adion bꝛought, and not have ſuf- 
fered a Judgement, And although it may be a pꝛactice to avoid 
the Statute, yet it ſhall rather be tolerated, then to avoid Judg⸗ 
ments upon ſuch ſuggeſtions. Therefoze Judgement was com- 
manded to be entered by Nihil dicit; becauſe the Court upon a fo 
mer Motion had given him day fo2 the amendment of his Plea, 
and he had not altered, noꝛ amended it: koꝛ, as he afffrmed, It was 
bis Matter, and he could not ptead otherwiſe. 


Hunt 


— 
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Hunt verſus King. 


Ormedon. The Caſe was ſuch; Tenant in tail infeoffs A. the 
 Jfſve in tal, and afterward diſſeiſeth him, and levies a 
Fine, A. re-enters; and after the Motlamations paſſed , then 
A. infeoffs:B.. The Tenant in tail, wholevied the Fine, died, A. 
dies, the Illue of A. Pune Formedon' againſt B. Mlhether the 
Eſtate tail was bound by this Fine? was the Queſtion, Popham, 
and Fenner held that it was: But there was not any Argument 
thegeof. Sed adjournatur. | 


Mart yt Serſus Burlings. 


Cition fo; theſe TUIADS:; E Aartyn your Attorney ? He is the fooliſh- 
A eſt, and ſimpleſt Attorney zowards the Law; and if he doth not over- 
throw your Cauſe, I will giye you my Ears. He is a Fool and anAfs. After 
Uerdict foꝛ the Platntif, It was moved, That the wozds were 
not actionable, and ſa the Court conceived upon the firſt Motion: 

But, deing upon another day moved again, they reſolved, Chat 

the action well lay; Fo2 ta ſay, That, An Attorney will overthrow 

5 Clients Cauſe, is a great ſlander, and taucheth him in dis Place. 
Cahberefo2e it was adjudged fo2 the Plaintiff. 


Redfern werſus Todd. 


Ction fo theſe wo2ds , - He ſhould have been hanged for a Rape , but 
it coſt him all the mony in his Purſe, After r was moved, 


That theſe woꝛds were not actionable: But the Court reſolved 
That the Action well lay. And it was adjudgedfo? the Plaintiff, ' 


Odiham verſus Smith. Mich. 35 & 36 Eliz. Rot. 8g. 


* of a Judgement in the Common Bench. Trin. 34 Eliz. 
Rot. 124. [lt Treſpaſs of his Cloſe bꝛeaking apud Wytleſham, and an 
Dr there taking, The Defendant juſtifies koꝛ: Dammage Feſant 
in Black Acre. The Plaintiff made anew Aſſign of the Treſpaſs in 
Wh, Acre. The Detendandant juffifies there, as Servant to Belknap 
Rudſtone : fo2 that the Plaintiff held of him the place, where, xc. 
by Heriot Service (inter alia Servitia) ag. of his Banno? of Pauiter; 
and, that he ſeiled the ſaid Ox there fo2 an Heriot. TAlhereupon 
he Plaintiff demurred, and had Judgement to recover there; 
cauſe the Loꝛd could not ſeize an Heriot Service, but he ought 
onely to diſtrain fo2 it. And Erroꝛ being now bzought , It was af- 
ſigned in the very point of the Judgement. Foſter argued fo2 the 
efendant in the Tait of Erroꝛ, that there were two Cauſes 
of the Judgement. The A the point in Law , That an 
Heriot Service ig not ſeiſable, becauſe it fs a Service, which lies 


in Render, und not in Prender ; And all the Pleading thereof is; 
That he ts ſeiſed thereot᷑ by the hands or his Tenant , which can- 
not de, ifhehimſelfſeiſe it. The other upon the pleading. Fo2 in 
the Bar he juſtifies fo2 Dammage Feſant , wherein he claims 
no any Property ; and in the Rejotnder he juffifies fo2 an Herior , 
nbe clatms it as his: So it is contrary , and a def ee 

1 


t 
her 
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WWyerefoze, #c. But all the Juſtices ſeverally delivered their 
Dpintons , that they held, that an Heriot Service was ſeiſable, and 
therefoze the Judgement was erroneous ; fo2 where the tenure 
ts , that the Lo2d ſhall have the veſt beaſt fo2 an Heriot, it is in his 
election what he will take fo2 the beſt, and what he conceiveth td 
be the beſt he may well take although it he not ſo: and therekoze 
the difference is betwtxt a tenuxe ox yielding anmally an Ox, 
and of rendering annually his beſt beaſt; fo2, in thefirſt Cale, 
it is in the tenants elecion, what he will render: but, inthe laſt, 
the Loꝛd hath election what he will prender. And therefoze popham 
ſaid; Ik, at this day, one makes a gikt in tail, oꝛ a Leaſe, ren⸗ 
ding annually his beſt beaſt, the Lefſo2 „ oz Donoz, may ſeiſe 
what he thinks to be the beſt beaſt, As; it J give to one mp beſt 
Dozſe in my Stable, he well may take him without my deli. 
very. Svbythis Reſervation it is qualiian agreement ot rhe fe. 
nant , atid-a-gift by him, that the Loꝛd at his election may take 
his beſt beaſt / and other wiſe the Loꝛd ſhould not have it: foz, if 
the tenant will not renderit, but the Lo2d be put to diſtrain, he 
can never have that which is reſerved, but that onely, which is 
received. And Popham aud Gawdy ſuid, CAlhen the Lo2d ſeiſeth it, 
it is quaſi d Seiſin by the hands of his tenant: fo2 it was by his 
agreement at the creation, and as a gift by him. As to the 

bjectfon againſt the pleading , they held it to be well enough; 
foꝛ by the Novel Aſſignment the bar is out of Do2es , and as if it ne⸗ 
ver had been pleaded, as 27 H. 8.7. is, And it may be, that he 
took an Ox in Bl. acre , being his own land, fo; Damage feſant, 
and another Or in Wh. acre, as fo2 the Heriot. So they may well 
ſtand together. And if the Cale beſo, he could not otherwiſe 
have pleaded it. CAheretoze , they all reſolved fo2 the Plaintiff 
in the lit of Erroꝛ. But they latd, they would adviſe and con 
fer with the Juſtices of the Common Bench, to know their rea- 
ſons. But it was ſaid at the Bar, that the Judgement in the 
Common Bench was, when onely thre Juſtices were there, and 
one of thoſe thꝛee was againſt that Judgement, Et adjournacur,and 
afterwards in Mich. 40 nd 41 Eliz. the Judgement was reverſed 
fo2 the matter in Law. 


Goodale yerſus Butler. Paſch. 38 Eliz. rot. 1 18. 


— upon the Statute 21 H. 8. of Non. reſidency. The De- 
fendant pleaded Not Guilty; and a Special Aer did was faund, 
That the Defendant was Parſon of Downham in Norfolk, and had 
a Parſonage-Pouſe , and Glebe-Land within the Parish; __ 
inhabited not therein, but fn a Copy-hold Tenement , which he 
had in right of his TUife in the ſaid Pariſh, and he always ſerved 
the Cure : And, Whether this were a Non. reſidency within the 
Statute ? was the Queſtion. And, after argument by Tanfield fo? 
the Plaintiff, and Athoe fo2 the Defendant , the Juſtices delivered 
their Reaſons ſeverally. And Gawdy and Popham held, That it 


was not a Reſidence acco2ding to the Statute , which was made 
fo2 thꝛee Cauſes. Firſt, That the Cure ſhould be ſerves. Se⸗ 
condly, That the pooꝛ ſhould be fed. Thirdly, That the Parſon: 
age Houle ſhould be upholden and maintained; which laſt cannot 
be, Ik the Jncumbent doth not inhabit it. And, ik the Statue 
ſhould be otherwiſe conſtrued, many tnconventences would en 


— 
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FozParſons would purchaſe other Houſes within their Pariſhes, 
and be alwayes reſident upon them, and ſuffer their Drone 
Þouſes to decay, and Steriſicare their Glebe- Land, and Meliorate 
their own poſſeſſions in pꝛejudice of their Succeiſozs, And as 
Gawdy (aid, The Statute wyich tatth!, Thar he ſhall be refident 
upon the SBenefice, ſhall be intended, where there can be a Refi- 
dency: fo2 he cannot be retident upon the Tithes , no2 upon 
the Glebe⸗Land, where there is not any Pouſe : But onely his ha- 
bitation is within his Parſonage-Youſe, Clinch, and Fenner e con- 
tra. FO? they held, that, ik he be reſident within his Benefice , 
(which extends to the whole Pariſh ) it is ſufficient: but if he be 
reſident upon any other ioulſe adjoyning to his Pariſh, but not 
within his Parith, although he every Sunday and Holpday ſerve 
the Cure; yet it is not ſuffictent, as it was adjudged hete in Brown 
and Hudſons Caſe, 33 Eliz. And they ſaid, That the intent of the 
Statute f02 his Relidency is, that he ſhould Paſcere gregem cibo, 
exemplo, & verbo, all which he may do, when he ts reſident in any 
part ofthe Pariſh. And the Stature is in the Disjunctive. vis. 
in, at, o; upon his Benefice, Et in dis junctivis ſufficit unum eſſe verum. And it ts 
clear, that all the Pariſh is his Benefice, io he is reſident in his 
Benefice. But peradventnre he is not refident upon his Benefice, 
unleſs he inhabits within the Parſonage-Youte (But Note, t 
Statute is in the Copulative, In, at, and upon his Benefiee.) T 
Statute allo cannot intend Reſfdency upon the Þa , 
Houfe; fo2 there be dfvers-Parſonages,whtchhave not any Par- 
fonage-Pouſe, But it may be altened by the foꝛmer Parson, 
with the conſent of his Patron and Oꝛdinary, oz lett out, id a8 
= Ducceſſoꝛ cannot have it; and therefoze his Reſidenty map 
in any other Honſe within the Pariſh. Wherefo2e , e. And 
Fenner ſatd, that the Loꝛd Anderſon was clear of his Opinion: That 
t is a ſuffictent Reſidence , if he inhabits within any part of; the 
ariſh. Et adjournatur, 6 Co. 21. | 22 


Heddy werſus Wheel-houſe. Ante Paſch. 39 Pl. i. 


it was not ertina by the Kings poſſeſſion 2 
Ind therefoze there is a difference, That ſuch ez 
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(31) 


( 32) 


which a common perſon hath by Pꝛeſcription, o2 Gzant, any 
which, ik the common perſon had not, The King himieif chould 
have thꝛoughout England, as Wayf, Eſtray, Wreck , &c, There, ik the 
common perſon hath them by ©2ant , o2 Peeicription , and they 
come to the King by Foꝛteiture, oz otherwiſe : They are extin⸗ 
— — in the Crown, and the Queen ſhall have ſuch Liberties by 
yer P2erogative, and they cannot afterwards be granted, but by 
anew Creation, But ſuch Liberties, which a common perſon 
hath by Ozant, oꝛ P2eſcriptton, which the King (ifluch2eſcrip. 
tion had not been) could not have by his Pꝛerogative, as War- 
ren, Park, Fayr, Market with Toll, &c. if theſe come to the Crown, 
c. they remain in eſſe , and are not extinct: fog, if the Ring 
fhould not have them by this means, they would be loſt. (here: - 
fo2e, abſente Clinch, ft was adjudged foꝛ the plaintiff, 


The Earl of Shrewsbury verſus Sr. Walter Lewſon. 


Ou fac. in Chancery, as Mminiſtratoꝛ to George E. of Shrewsb, 
upon a Reconuſance of 4000 |. conditionedfo2 the perfozmance 
of Covenauts. The parties being at iſtue, it was ſent hither to 
be tried, and it was found. fo2 the plaintiff; and now moved in 
arreſt of b „ becauſe it is not mentioned in the Wait, 
8 profert Literas Adminiſtrarionis , &c. Blit, becauſe it was ina 
CUztt founded upon the Recozd ., and the courſe is not to mention 
it in'TUeits, and: fo be all the p2eſidents in the Chancery, Jt 
was thereto2e ruled to be well enough, Vid. 37 H.6, 


” Cromdy verſus Iſcham. Hill. 38 Eliz. rOt. $28: ; f 


Err to reverfe an Outlawry. The Erroꝛ aſſigned was; betauſe 
the Capias was eſte Edmundo Anderſon; Id as T. was wanting: 
fo2 the reſte ts the ¶Marrant ofthe Watt , and ſo it is of Judicial 
Tits, and therefo2e the Ouclavry was reverſed, -  - "7 


: M63 974 
Waterhouſe verſus Woodſtreet, in Camera Scaccari. 
wa n! | EY 354 


2 in the Exchequer⸗Chamber ok a Judgement in the 
- Dueens Bench fo2 100 l. agatnft an Executoꝛ, who 

Riens enter Main, und found, that he had 50 l. and Judgement 
Quod recuperet Debitum prædictum; Et quod habeat executionem de boni 
Teſtatoris, &c. The Erro? aſſigned is, becauſe 1 * Judgement 
was fo2 the Entire, where ft ought to have been but foꝛ che 50 
But it was ſaid, That tize Judgement ſhould be fo2 the Entire; 
and, that he might have scire fac. upon the Judgement, when 
moꝛze aſlets came to the Executoꝛs; and ſo ts 46 Ed. 3. 9. and ſa 
are the pꝛeſidents there, viz. Paſch. 3 1 Eliz. rot. 13 1. inter Haydon and 
Melford , Hill. 36 Eliz. rot. 388. and Trin. 38 Eliz. rot. 269, But the 
Juſtices demanded mo2e ancient pꝛeũdents, and would adviſe. 


Termino 
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Gorges verſus Stanfield. 


Aſt in cutting down thzee hund2ed Dakes. The Defen- (33) 
dant,as to two hundzed, pleaded, That the Poules Lett 
unto him were ruinous, &c. and he cut them down to repair thoſe 
Houſes: And, as to the Reſidue, he cut them down, and keeps 
them to Jmploy about Reparations, tempore opporruno, &c. upon 
this Plea the Plaintiff demurred in Law. And by all the Court, 
fans Argument, It was held to be no Plea: Foz, if it ſhould, every 
Farmer might cut down all the Trees growing upon the Land, 
when there were not any neceſſity of Reparations, Wherefoe it 
was adjudged foꝛ the Plaintiff, | 


Leuknor verſus Huntley. 


Ebt upon an Obligation. The defendant pleaded,That one Jaques (34) 

bought Debt in London agatniſt the plaintiff, andaccowing 
to the Cuſtom there, attached this Debt now demanded, in the 
defendants hands, and pleads the Recovery, and Judgement 
there,&c. The plaintiff replies, that befoze the Attachment, the 
ſaid Jaques byou t debt jn the Queens Bench agatuſt the now 
plaintiff fs2 the lame cauſe ; and, hanging that ſute, this Attach- 
ment was made, xc. And it was thereupon demurred. And Glai- 
vile, f02 the defendantmoved, that the plaintiff ould be barred : 
fo2 although one cannot attach a Debt in London; fox that a ſute 
is here depending in the Queens Bench (as it foꝛmerly hath been 
ruled in this Court) yet one who ay conceived an Action here, 
may affirm a PPlaint in London fo2 the lame debt, and may make 
an Attachment of the Parties debt accoꝛding to the Cuſtom, Foz 
there the debt in queſtion is not touched by the Attachment: And 
the plaintiff might now have pleaded this Attachment in Bar, 
fo2\o much ot his debt in the Action bꝛought tn the Queens Bench. 
And {the opinion of the whole Court was, that the plea in Bar 
was good: And Judgment was commanded to be entred ac- 
coꝛdingly. Poſtea, Mich. 39 & 40. Placito 36. 


Rotheram verſus Green. 


Reſpaſs. The Defendant Pleads, That W. Green, his (35; 

Father, was ſeiſed in Fee of a Tenement in L. and that 
he, and all his Anceffozs, and all thoſe,&c. in the ſaid Tenement, 
from time, whereok, Sc. have uſed to have common in the place, 
where, &c. fo2 all their Beaſts levant and couchant upon the ſaid 
Tenement; and that it deſcended unto him, &c. And Jſſue 
was taken upon the Pꝛeſcription, and a ſpecial Uerdie found 
viz. That E.G. Ozandfather to the defendant, was leilen ot 
the Tenement ; And that he and all his Anceſtoꝛs, and all whoſe, 
&, from thime, whereof,&c. had uled Common, &c. ( acco2ding 
ta the Pꝛeſcription) And he, Sg = ſetfed, releaſed to Str 


Thomas 


— 
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Thomas Rotheram, the plaintiffs Anceſtoz, all his Right, and his 
Common in part ot the Land, where he had the Common, and 
died, and the Tenement deſcended to W. G. and from him to the 
Defendant. Et ſi, &c. Drew p2ayed Judgment fog the Plaintiff. 
Foz, by Releaſe of the Common in part of the Land, the whole 
Common is gone, and extinct ; foz otherwiſe the Tenant of the 
reſidue of the Land ſhould be charged with all the Common, 
which ts not reaſonable. Aud thereupon it is, That ifa Lozd re: 
leaſeth his Stgnto2y in one Acre, All is gone: As 21 Ed. z. Scire 
fac. 112. 18. Spurling e contra; Becauſe the Common is appurte: 
nant, and it is fo2 the Manurance ot the Land, and ſtands with 
common Right. Anderſon ; This ts not a Common of common 
Right; fo2 it is fo: Swine and Sheep, and it 18 not like to 
17 Eliz. Dyer, where the Lo2d imp2oved part of the Common, 
leaving ſufficient to the Commoner, and inkeoffed a Commoner 
of that part impꝛoved: Foꝛ there the Common ts not extina; 
becauſe the Land impꝛoved was diſcharged of Common befoze 
the Feoffment. But this is like to Ramprons Caſe, which was 
adjudged in this Court; Where one having Common ina great 
Field, wherein many men had Land, Pe purchaſed on Acre trom 
one of them, it was adjudged, That dll his Common was ex- 
tina, &c. So here, The Common allv ts intire thꝛough the whole 
Land: CUherefoze a Releaſe in part ſhall Diſcharge the whole. 
The Pꝛelcription alſo is general, to have Common in all the 
place, where, &c. And the Jury have found a Releaſe in part of 
the Land, and therekoze the Pꝛeſcription tis found againſt the 
Defendant. Beamond and Owen agreed with him in both points: 
But Walmſley held, that the Common was not gone fo2 the Re: 
ſivue ; becauſe this Keleaſe went in benefit of the Terr-tenant, 
and it was as an Impꝛovement by him: But, as touching the 
Preſcriptton,he agreed, that it was found agat nit the Ocfendant, 
fo2 the reaſon aboveſato. TUheretv2e they all agreed againſt the 


Detendont. And it was adjudged accoꝛdingly. 


Tiſdale verſus Bedington. 


* upon the Statute of Maintenance, Fo; maintaining a 

Sute in the Spiritual Court. Warberton moved, That this 
Action lay not: Fo? the Statute of 1 R. 2. cap. a. whereupon this 
Action is founded, is tobe intended onelyof maintaining Sutes 
in the Courts of Common Law: And upon view of the Statute 
the whole Court was of that Opinion, and willed him to demurr. 
And Drew remembzeda Caſe in the Court, Paſch. 37 Eliz. between 
Conſtantine anD Barns, whereupon it was Ruled, that no Adionlay 
fozmaintatniiiga Sute in the Spiritual Court. 


f Edwards verſus Peel. 


Auid Juris /clamat upon grant of a Reverfion by Fine by J.5. 

and the Tenant pleads, That J. S. had nothing in Kever- 
ſion at the time of the Fine levied. Glanvile moved to the 
Court , That the Truth of his Cafe was, That the Land 
was the Land ot the Tenant fo2 Life, Remainder to 1.5. in Fee, 
who by Fine granted it by the Name of a Reverſion. 1 


ELIZABETH E, in Commun Banco. 


595 


It is clear :then, that the Reverſion paſſed by that Fine, and vou 
may ſhew that ipeclal matter in your Count, and that will help 
you, Quod fuit conceſſum per omnes Juſtictarios, 


Somerſet verſus Markham. 


RKohibition, To ſfay a Site in the Admiralty Court. Jt was az 
greed per Curiam, That it᷑. one be ſued in the Spiritual Court 
foꝛa matter, whereof they have Jurtsdiction, and therein a Plea 
is pleaded, which ts triable at the Common Law; pet if they 
wilt allow the Plea, they ſhall have Jurtsdicton thereof, and try 
it. Dtherwiſe a Pꝛohibition lieth. Jt was alſo held; that if one 
anſwers to a ſute inthe Spiritual Court, and ſuffers Sentence 
to paſs againſt him, he never ſhall have a Þ?2ohibitton : And if he 
bzings an Appeal, the Defendant in the Appeal ſhall not have a 
P2ohibition, And this was the pꝛincipal Cale here, andRuled 


accozdingly. 
Wykes verſus Tyllerd. 


R The Defendant made Contſance; as Baplift to one 
Ryſden,fo2 Rent reſerved upon a Bargain and Sale of Land 
by Jndenture enrolled. The Plaintiff thereupon Demurred, 

lanvile Þ2ayeD Judgement foꝛ the Avowant : foꝛ he ſaid, he knew 
not any cauſe of Demurrer, unleſs it were, whether there might 
be a Reſer vation upon a Bargain and-ſale, which is a common 
Cale, and held, That there may: Walmſley; But J will maintain 
it by reaſon: Fo2 nothing paſſed by the Indenture, but the uſe ; 
How may then a Rent be reſerved thereupon ? Anderſort, Jt is 
clear, that at the Common Law ſuch a Reſervation had been vod: 
but now the Bargatno2 ſhall have the Rent by the Saving in the 
Statute of Uſes, Where any are ſeiſed; to the intent that any may have 
a Rent. And ſo it was holden in Danbies Taſe, And J have ſeen a 
Judgment in the very point, That the Reſervatton was good, and 
loall the Court agreed in this Caſe. TUherefoze, without kur⸗ 


| ther argument at the Bar, oꝛ Bench, it was adjudged to2 the * 


Stratfield yerſus Dover, Trin. 39 Eliz. rot. 1 914. 


Reſpaſs. Apon Demurrer the Caſe was, Tenant in Tail ot 
L a Otft from the Queen is diſſeiſed. The n a 
Fine with Pꝛaclamations, the five years paſs ; The Tenant in 
Tail dies: TUhether the Jfſue ſhall be bound oz not? was the 
Queſtion, Anderſon held, that the Iſſue ſhould be bound: Fo2 he ts 
not helped by the Statute of 34 H.8. Although it hath been con: 
ceived, that where a Fine is levied by a Tenant in Tail, his Jſſue 
may be atded by this Statute, which the other Juſtices agreed 
Unto, * Walmſley, This Caſe is to be well adviſed upon; fo2 he 
Loncefved, it was to be remedied by the equity of the Statute : 
Jt would otherwiſe be acommon Miſchief, That Donee in Tail 
of the King would ſuffer a-Diſſeifin, and the Otſſeiſo2 ſhould levy 
a Fine, and thereby barr the Jſſie, TUherekoꝛe, &e, Paſch. 40. Pla- 
eito 20. 


Gggn 2 Rede 


(38) 


(39) 
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Rede verſus Burley, 
Ante Hill. 39 Placito 25 C. B. 


Eplevin. A Clothier put certain Wool to a Spinner to Spin, 

and afterwards comes with an Hdzfe to bing back the 
Par: And becauſe there were nat any Beam, oz Wetghts in 
Spinners Þouſe to weigh it, the Clothier and Spinner, by 
leave ot one ot the Neighbours, who had a Beam & Weights 


in mo ought his Þozſe thither, and entred therein ta 

595 din 452 5 that Þ 0 Dozſe and Pa were here, the Lo "> 
E r r þ d 

whe! TOE taki her by diſtreſs be lawful, o2 not? was the 


1 de urrer. Anderſon ; Beamond and Owen he 
That eek e not viſtrainable : Fo2 the Trade of a Clothier is 
pro bono publico, who ought to be allowed all neceſſary means, 
and without doubt Clot put to a TUeaver to be woven, no; Parn 
hy 55 5 e as the kanher. Taberstote hy 
f 1 . refo2e the 

Parn - 95 at purpoſe, and the Þozſe, which 
High 17 aud are not diſtrain able. And al- 
1 4 the ap noe be had been in apub: 

been there diffraing- 


ble, as 3 1 
was pro bono publico. Owen — held, that th they were not 
Ie fo2 not reaſon ; fo2 that they 


ought them 431115 or an k 0 
one rides. N, &cc. Walmfley e contra ; ee 15 


=D , that ft was a common Beam , 92 place fo2 

PT Lyere is a difference between a common place, ali pn 
Poule. Sed Adjournatur : And afterwards it was adjudged, that 
the diſtreſs was notlawful, 


5 Termino Hillarii, 
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Hobs verſus Tedcaſtle, Hill 38 Eliz. rot. 876. 


\ SeP Udita Querela, The Taſe upon Demurrer was 
uch ; Tedcaſter ſued a Bill of Debt againſt Hol 
ö loway in this Court, who put in Bail Hobs (the 

) Plaintiff) and another, which is entred in this 
manner, That they acknowledged, that if the Defendant 
Y was condemned in that Sute, that he ſhould pay the Con- 
| demnation, or render his body to Priſon ; otherwiſe they 

| would pay the Condemnation for him. Afterwards Hol- 
loway the Defendant was condemned, and died befoze the Con- 
demnation {atisfied, oz his body rendzed, &c. TUhereupon a 
Scire fac, WIS awarded againſt the Bail, and after two Nihils re- 
turned, Execiition was awarded, and the Plaintiff taken in 
Execution: Whereupon be bzought this Audita Querela, furmi- 
ſing the death of the ſald Holloway the Defendant : And the 
Court demanded of Kemp their courſe in this Cale of the time 
of awarding Execution againſt the Bail, who ſaid, that al- 
ways after Judgement they awarded a Capias againſt the Defen- 
dant, and upon a Non eſt inventus returned, They awarded a 
Scire fac. agatnff the Bail. But there was not any Capias d marded 
here uͤgainſt the Defendant, And all the Court held it ts be ve- 
ry reaſonable, not ts ſue Execution againſt the Bail, until there 
was default in the Pꝛincipal. And che Reconuſance of the Ball; 
that the Þzncipall ſhould render himſelk, &e. is to be intended 
upon Pꝛoceſs awarded againſt him,c. And here there was not 
any —_— awarded againſt him in his Life time, and therefo2e 


the Bail is diſcharged ; and ſo it was adjudged foꝛ the Plaintiff. 
Charter yperſus Peeter. 
eri Facias WaS awarded upon a Judgment given in this Cottrt; 


by foꝛce whereof the Sheriff took the Defendants Goods in 
Execution; and befoze Sale, the Keco2d was removed by a 


Writ of Erroꝛ into the Erchequer-Chamber , and a Superſedeas 


awarded. And the Sheriff returned upon the Fieri fac. a Sefſure 
of the Hoods, and that they remained in his Þands pre defectu 
Emptorum: And he alſo returned, That a Superſedezs was _— 

E. 
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ed, &c. And hereupon it was pꝛayed fo2 the Defendant, That he 


- might have Reſtitution of his Hoods, But all the Court heid, 


Althsugh this Recozd be removed, and notwithſtanding the $4: 
perſedeas ũ watded, in regard it came not unto the Sheriff, until 
he had begun to make Execution, as appears byhis teturn; That 
a Venditioni exponas ſhall be awarded to pertecd it: and although 
the ]Ilea-roll be removed, vet it ſhall be awarded upon the return 
of the Fteri fac. which remains filed in the Office. And ſo it was 
likewiſe done in the Caſe betwirt Sir Miles Corber, and Rook wood 

Trin. 39 Eliz. rot. 405. in this Court; although the Recoꝛd was there 
removed by a Ulrit os Erroz. Vide primo Mariæ, Dyer 99. 


Raſtal verſus Turner, Trin. 39 Eliz. rot. 413. f 


ors firmæ: Upon a ſpecial Cerdic the Caſe was: Jane 
Cundy Tenant fo2 Life, Reverſion in Fee of a Copyhold tg 
William Cundy her Son ; The Tenant to2 Life ſells it in Fee. 
And fo? aſſurance it was deviſed, That the ſhould make waſte to 
commit a Fozteiture , and that the Lo2d ſhould enter fv? the 
foxfeiture, and ſhould grant it to the Cendee in kee; She tom. 
mitted waſte in burning an Dut-houle , which was pzelented, 
and the Lo2d ſeiſed it fo2 the waſte, and granted it to the Uen- 
dee upon condition that he ſhould rebutld the Houſe, and that 
he ſhould pay ſuch a ſumme to the Clendoz. The Tenant fo! Life 
died, The Heir in Keverſion (being admitted) entred upon the 
UGendee; And whether his entry were Congeable 2 was the 
Queſtion. Gawdy held, that it was; Foz the colluſion betwixt 
the Tenant fo2 Life, and the Gendee, to take away the Inheri⸗ 
tance is apparant, unta which Fraud the Lo2d was conſenting; 
as is manifeſt by his Demiſe by Copy. to the Uendee, upon the 
condition ſupra, &c. Therefoze he ſhall not have advantage of 
this fozfeiture , eſpectally againſt him in Reverfion , being a 
Stranger. And he conceived, that no fozfeiture of a Tenant 
fo2 Life ſhall by Law pꝛe iudice him in Reverſion, oꝛ Remainder; 
As, where Tenant fo2 Lite of au Office commits a —_ 
it ſhall not pꝛejudice him in Reverſion; as 39H. 6 fs, So here, 
although it were a foztetture during her time, whereof the Lo2d 
might have taken advantage, yet it ſhall not pꝛejudice oꝛ bind a- 
nother. TUherefo2e the other Juſtices being abſent in Parliamenc, 
becauſe he concetved it to be a clearcaſe, he commanded Judg⸗ 
ment to be entred accozdingly. 


Paramore werſus Pain, Mich. 39, & 4 Eliz. rot. 547. 
Der for 40 l. The Defendant pleads, That the Jlaintif 


was indebted unto him in 4o l. and he therefo2e ſued a 
Plant in London, and there this Debt in Demand was attached 


in his Hands. And he pleaded the nn Attachment in certain, 


and the Judgment thereupon, &c. The Plaintiff replies, That 


he was not indebted to the Oefendant in 40 l. no2 in any other 
Sum. And it was thereupon demurred by Tanfield. Fo; the 
Debt is not now Traverſable, becauſe it is recovered in London: 
Et non diſrationatur within the year, and day, as it might be by the 
Cuſtom. But Coke moved, that the Replication was good: 
Foz, whether he were indebted, oz not, is very well Wee, 


7 
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Foꝛ, ik he were not indebted, they in London could not attach the 
Plalntiſfs debt by a Fozeign Attachment fo2 nothing. and ſo was 
rhe Opinion of the whole Court. And Fenner ſaid, that in the Com 
mon Bench, 22 & 23 Eliz. It. was ſo Ruled in one Brays Cale. 
(Uherekoꝛe it was here adjudged fo2 the Plaintiff, 


Pigot verſus Hearn, Mich. 39 & 40 Eliz. rot. 299. 


Ction of Troyer ot Certain Com. The Batter in Law, where- 
{A upon the demurrer was grounded, was, The Lo2d of the 
Manndꝛ of Pr. within the Partſh of Ovingham in the County of 
Northumberland pꝛeſcribed, that he and all his Anceſtoꝛs, and all 
thoſe, whoſe, &c. had uled from time, whereof, &c. to pay to the 
Parſon of O. (the now plaintiff) and all his Pꝛedeceſſoꝛs 61. fo2 
all manner of Tythes growing within the ſaid Pariſh. And that 
by reaſon thereof, He, and all they, whoſe,&c. Lo2ds of the laid 
Hanno had uted from time, whereok, xc. to have Decimam Garbam, 
five Decimum comulum Garbarum, ſeu ꝑranorum of ail his Tenants with⸗ 
in the ſaid Mannoz. And whether thele were good Pꝛelcriptions, 
o2 not, was the Queſtion, Popham, Gawdy and Fenner held, Thar 
they were good, and as to the tirſt they conceived, That a Modus 
Decimandi by the Loꝛd fo2 himielt, and ail the Tenants ofhis Man⸗ 
noꝛ, to Bar the Parſon from demanding Tythes in $pecie,is good: 


fo2 it might have a lawful beginning, viz. That befoze it was a 


Hanno?, all the Lands were in the Lo2ds hands, and 61. was 
paldfo2 the Tythes thereof, Then, when he conveys parcel there: 


' oftoothers, it ſhall be diſcharged, as it was in the Loꝛbs hund; 


As in the Caſe of Doctoꝛ Cotton, Mich. 39 — —— 19. And ag 
to the ſecond P2eſcription, that it was good to have the tenth 
Shock, &c. Fo? he hath it as a Þ2ofit apprender, as Parcel, 02a 
thing appurtenant to his Mannoꝛ, and not gs Cythes; fo2 a La- 
man cannot have Tythes by Pꝛelcription, becauſe he is not capa⸗ 
ble of them, in regard they be Spiritual. But he may have the 
tenth Shock, as a temporal P2ofit apprender; As 44 Ed 3. 5. and it 
well map be parcel of a Mannoꝛ: Otherwile of Tythes ; whith 
cannot be ſaid to be parcel, oꝛ appendant to a Yanno2; As it was 
adjudged in Winch's Caſe, 34 El and ſo is the Book of 10 Ed.; 5. And 
thereto2e, if the Lo2d had pꝛeſcribed to have had Decimas garbarum, 
it had been ill: But when he pꝛelcribes to have decimam garbam, 8c. 
it is otherwtſe ; fo2 lo there is a difference betwixt the pleading 
fo2 Tythes, which are Spiritual, and ok a Tenth, which is tem- 
pozal. They alſo agreed, that if the Queen was Lady of a 
Hanno2, She might pzeſcribe to have Tythes : Foz ſhe is ca- 

able of them, although they be Spiritual; As 22 Aſſ. 75. Fo? 

eis mixta perſona, & Capax Spiritualis juriſdictionis; As 23 Ed. 3. Ayd 
— 3 — abſente Clinch, They adjudged it fo2 the Defend- 

5 2 C0.45. | 


TIP 4 
Matures verſus Weſtwood. 


Ovenant - Upon Demurrer, The Caſe was; A. Leſſee fo2 
twenty years, grants it by Jndenture to W. fo2 ten years; 
wherein he Covenants at the end of the Term to leave it ſuft- 
1 mr" And-the Joſſeſſion to the Leſſoꝛ, his Executoꝛs, 
N Aſſigns, Afterwards A. aſſigned the Reverſionto the Pin 


(5, 


600 Ter. Mich. Triceſimo nono, & Quadrageſimo 


(7) 


(8) 


(9) 


but if the 


tiff: and becauſe the defendant, at the end of the ten years, did 
not deliver up unto him the Tenement ſuffictently repaired, Pe 
bought this Action. And it was firſt moved,TUherher this ggion 
lay by the Statute of 328.8. fo: an Allignee of a Reverſion foz 
years ? and therein the whole Court held, that it did. Secondlp, 
This Covenant is Collateral, viz. fo2 the delivering of a Pol 
ſeſſion : and it was not bꝛoken until after the Term determi⸗ 
ned, and therefoze the Aſſignee cannot have any advantage there: 
of; fo2 he was not Farmer when it was bzoken, but onely Te. 
nant at ſufferance : and of that opinion was Fenner; But allthe 
other thꝛee Juſtices e contra. Fo there cannot be a moze apt Co⸗ 
venant to run with the Land, then to leave it ſufficiently repair- 
ed; And that is bꝛoken inſtantly with the determination of the 
Eſtate. Wherefoze they reſolved foz rhe plaintiff. But then 
an Exception was taken to the declaration, viz. That he did not 
aver, that he had the Reverſion at the time of the Gzant : but 
it is alledged, that A. Lett to the defendant fo2 years, and after: 
wards granted the reverſion to the plaintiff, to which Grant the 
defendant atturned; and it was holden to be an apparent fault, 
Vide 7 H. 7. 3. TUherefore, fo2 this cauſe, it was adjudged foꝛ the 
defendant, Vice poſtea, Trin. 42. Plac, 2. . 


Bennet werſus the Biſhop of Norwich. 


FiRror of a Judgement in a Quare Impedit. | The Caſe was ſuch: 
the next avoidance of a Church was granted to A. and B. 
Afterwards A. releaſed to B. the plaintiff, and after that the 


Church became vold: and whethether B. ſhould Pꝛeſent onely, o2 


have fo2 the diſturbance the 2 Impedit in his own Mame onely? 
was the queſtion. And it was held by all the Court, that he ſhould; 
fo2 the next avoidance. is a thing in Intereſt, and ts grantableto 
a Stranger, wherefo2e it might be releaſed the one to the other: 
Church was voidat the time of the Releaſe made, it 
were otherwiſe ; foxthen it is a thing in action, which cannot be 
conveyed over, efoze the Judgment was affirmed, 


Bowyer verſus Garland. 


Ebt againſt an Adminiſtrato2 upon an Arbitrament made be: 
twirt the plaintiff, and the Jnteſtate, in writing. And the 
Defendant demuͤrred thereupon ; and, without Argument, it was 
adjudged fo2 the defendant ; becauſe the Inteſtäte might have 
waged his Law, But otherwiſe it were, ik it had been in debt upon 
Arrerages ot accompts befoze Auditozs, 


Acton verſus Barham. 


Rror of a Judgment in Sandwich. The Erro2 aſſigned, be- 
cauſe that in Treſpaſs of taking his Ox in D. the Jſſue was, 
Whether the place, where, &c. was holden of him, as of his 
Mano? of S. by Heriot, &c. And the Ven. fac. was awarded de Vici 
neto de DP. and S. whereas it ought to have been from s. oncly; and 
fo2 this cauſe, it was held tobe Errs2: Although it were alledged, 
that the awarding the Ven. fac. from the Viſof D. was but Sulr⸗ 
plulage, and not Erro2, where the vil. whence the Ine are 
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ſeth, is alſo named. But it was thereto anlwered, That this ſhall 
not help it; koꝛ it is not awarded accoꝛding to Law. And it may 
be there be many moze returned from D then froms: which the 
Law will not allow of. TUherefoze it was held to be Erroneous : 
But Judgement was not then given; Sed Adjournatur, Mich.4o & 41 


placito 10. : 
Wilſons Caſe. 


x 7 iſfon was Endicked of Fozgery, upon the Statute of 5 Eliz. (10) 
befo2ze A. and B Juſticiariis ad pacem, nec non ad diverſas Felonias, &c. 
audiendum & Terminandum, aſſignatis. Et per Gawdy, Fenner, & Clinch, 
It was held, that they had not any power to take this Endiament. 
Fo? the Statute which appoints, that the offences ſhall be enqui⸗ 
red befo2e Juſtices of aſliſe, o2 Juſtices of oyer and Terminer, intend 
thoſe who have general Commiſſions, — not thoſe who have 
but a ſpecial Commiſſion onelp, as the Juſtices of Peace. But 

popham dolibzed thereof, | 


Armiger verſus Holland. 


eon Demurrer. The Caſe was ſuch, Meye, Parſon of North- (11 

E creak, in the County of Norff. (Jt being a Benefice above the (119 
value of 81. per annum) takes a ſecond Benefrce, and was there- 
to Admitted , Inſtituted and Jnduced, Afterwards he was 
Elected Biſhsp bf Carliſle, and bekoze his Creation, and Intzalla⸗ 
tlon, The Queen by her Letters Patents reciting, that he was 
rlon of North-creak, granted unto him, that he might hold it 
in Commendam, Non obſtante, &c. Afterward he was Sacred, and 
Inſtalled ; and then Holland was Preſented » Admitted, Jnſtitu⸗ 
ted any ele to the Church of Nonh-cre#. Afterward the 
pvp gf Carliſle Lett the ſaid 1 * Armiger the Plain- 
tiff, And which of them had the right, was the Queſtion? 
herein thee points were made. Firſt, whether niche Oꝛder 
of the Common Law, The firſt Benefice be void without Oe⸗ 
pꝛiuation by the taking of a ſecond Benefice? Secondly, TUhe- 
ther the Statute 21 H. 8. be a general Law, whereof the Court 
ought to take Conuſance, although it be not pleaded? Thirdly, 
admitting it were not void by taking the ſecond Benefice ; Whe: 
er it were not void by his being Created a Biſhop, viz. Whe- 
ther the Diſpenſattor granted. by the Queen tool in Cordmer- 
dam de good, 02 not, by reaſon of the Statute 25 H. 8. whichgives 
ano to ; he Arch-biſhop of Canterb. to grant it? As to the 


frſtpoitit, All the Juſtices relolded, that by the acteptance 
Te ea the ſecond *Senefice, the firſt was void by the Oz. 
der of the Common Law, without any Sentence of Depaivart- 


— 


on, and koꝛ that purpoſe, Vid. 5 Ed. 3. 9. 5 Ed. 3. 26. 10 Ed. 3. 1. 24 E. 3. 30. 
11 H.43 7. e bee As to the ſecond, They beid, 
That the Statute ok 21 Hl. 8. is a general Law, and therefore 
by he not to be pleaded, no2 any part thereof, And cherekoze 


je taking of a ſecond Beneſice, and by the. Jududjon to it, 

the firſt is clearly vold; and ſo it appears to the Court without 
pleading the Statute, Vid. Dy. 27. As to the third, they all agreed. 
that the Qu. by her P2erogative, without the Arch⸗biſhop, may 
grant to a Biſhop, to hold a Church in Commendam, Motwithſtand⸗ 
ing the Statute of 25 H. 8. But fo2 the kirft two ports; they a- 
wardeda Conlultation, 1 C0. 73. * 
Phhh Chartet 


(13) 


19 


—— — äüwu—— 
— 
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Charter ver ſus Peter. 


L Rror was bꝛought in the Exchequer-Chamber of a Judgment in 

the Queens Bench fo2 thele CU92Ds, Thou art an enemy to the 
Stare, The Erro? aſſigned, that the woꝛds were not Ackionable; 
and adjudged that they were: fo2 the wozds cannot have any 
good Conſtruction, but are very ſlanderous. Cherefoze the Judg⸗ 
ment was alfirmed. 


Keen verſus Cope, Hill 39 Eliz. rot. 94 t. 


CL Je&ione Firmz. A ſpecial Uerdic was found, that Tho. Jennings 
was Tenant in Tail, Remainder to John Jennings: Tho. Jen- 
nings, the firſt Tenant in Tatl made a Leale to thgOetendant, 
and two others, fo2 their Lives acco2ding to the Statute ot 32 
H.8. with TUarranty, and died without Illue: and that John Jen- 
nings in the Remainder was his Bꝛother and Peir, who enterey, 
and Lett to the Plaintiff fo2 years, upon whom the Oekend⸗ 
ant entered, and ejected him, Et fi, &c. The fole Queſtion was, 
whether this Warranty ſhall Barr him in Remainder to enter, 
92 not? Foz the Leaſe not being adiſcontinuance (being war⸗ 
ranted by the Statute ) determined by his dying without Jſſue, 
aid it cannot bind him in remainder: fo2 he cannot have the 
Rent reſerved ; and then the Eſtate is determined, and the 
TUarranty with the Eſtate, and it ſhall not barr him in the re⸗ 
mainder. TWherefoze,it was adjudged fo2 the Jlaintiff. Note. 
The Leſſoꝛ did not warrant it fo2 him, and his Peirs; But pro 
Redditn prædicto he warrants it againſt him, and his Heirs: And 
fo2 this cauſe alſo it was held, that it was a Warranty fo2 his 
Life, and was determined by his death. f | 


| Pigot verſus Gaſcoyn & Furthee. 
. * 


Ebt, as Adminiſtratoꝛ to Anthony Longvile, durante Minore ætate of 

W. Longvile, the Executoꝛ, Upon an Obligation, andavers, 
That w. Longvile was within the age of twenty one pears, The 
Defendant pleaded an ill Bar, and it was thereupon demurred. 
But, becaule the Court was reſolved upon Conference with di- 
vers Civilians openly in Court, that the power of an Adminiſtra- 
toꝛ, durante Minore ztate, DOth Ceaſe at the Erecuto2s age of ſeven- 
teen years; and that Adminiſtration committed after that age 
of the Exkcutoꝛ, is meerly void; and, notwithſtanding this aver- 
ment here, the Executoꝛ might be above the age of ſeventeen 
years, and within the Age of twentyone years : It was therefoze 
adjudged, Quod Querens nihil caperet; &c. 5 Co. 29. | | 


Stanley werſus Boſwel. 


A Ction fo? theſe wo2ds ſpoken of the Plaintiff, being an Attoz⸗ 
ny; Thou art a Cozening Knave, and getteſt thy living by ane 
a 


« 
a 


wv 
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* 


Mar iot verſus Smith. 


. Firmæ. Upon a Special Uerdic, it was found, That 
one L. was ſeiſed of the Land, and made thereof a Charter of 
Feofiment to the Leſſoz, and his Heirs, dated the tenth of Sep- 
rember ; andhe, by another Deed, Reciting that L. had made un- 
to him a Charter of Feoffment of that Land, dated the Ele- 
venth of September, gabe thereby Authozity to A. to receive Livery, 
and Seiſin fo2 him Secundum formam, & effectum Chartæ prædictæ; A. re- 
ceives Livery upon the Feoffment acco2zdingly. And it was 
found, that there was not any other Warrant of Attoꝛney. And 
Whether this were a good Feottment, oz not? was the Queſti- 
on. Drew moved, that it was: Foz All is certain, viz. the 
Name of the Feofto2and Feoffee, and the certainty of the Land, 
and nothing miffaken, but the date, which being ſufficiently cer- 
tain befo2e, it is not material, although it be miſfaken ; As in 
2 Ed. 4. fol. ultimo, urid Dy. 376. Cotton: Caſe, But all the Juſtices re- 
ſoived to the contrary: fo2 the Tarrant to receive Livery is by 
the Letter of Attoꝛney, which authoꝛtzes him to receive it Secundum 
formam Chartæ, dated the Eleventh of September, whereas there is 
not any ſuch ; and lo he had not any TUarrant to receive it: 
Wherefoze the Livery made is void; and the date of the Deed 
was the pꝛincipal note to know it. And if it varies in the Date, 
there is not any luch Deed; And where a Statute is pleaded, 
and miſ-recited in the date, as in Plow. 84. Stranges Cale, there is 
not any ſuch Statute. And tt is not like to Cottons Taſe ; fo2 
there, although the Houſe was mil named, in whoſe Tenure,&c. 
yet it was certain enough befoꝛe, and paſſed by the Charter of 
Feofment; and the Letter of Attozney referred thereto. And ſo 
they all held, if the Warrant had been to make Livery,it had been 
fil : But it was then moved, that in regard that the Feoffoꝛ him- 
ſelf made the Livery to the Attoꝛney; it ſhall be a good Livery 
unto him, although it ſhall not be to the Feoffee. But Anderſon 
and Walmſley denied it. Fo2 there was not any intent to Jnfeoff 
the Attoꝛney, but the Feoffee: TUherefo2eitis utterly void, and tt 
was adjudged fo2 the Defendant, 


Dhbh 2 Arch- 


(17) 


- — 


: | 604. Term. Hill. x. Er 12. in Com. Banco. 


Arch-Deacon verſus Jennor. 


(18) * Caſe was; One made a Leaſe fo2 years; The Leſſoꝛ Coye: 
nanted, that the Leſſeeſhould have Houſe-bote, Hay-bote, and 

plow-bote, without committing any Waſte upon pain of Foyfet: 

ture of the Leaſe ; Whether this were a Condition ? was the 
QAueſtion. Anderſon ; The Covenant is no moꝛe then what the 

Law appoints, and therefoze vain: And fo all, what is Subſg: 

quent, is vain. Quod Beamond agreed, Walmfley ; It is a Cove: 


nant on the Part of the Lefſo2 ; and therefoze it cannot be a 
Condition, : 


_— 
* 
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Holland verſus four others. 


Str George Fearmors Men by Oꝛiginal TUrit, And, 

at'the day of the TArit returned, they appeared at 

the Barr, and then he would have declared againſt 
them being at the Barr, as in caſtodia Mareſchalli ; 
and by the Rule of the Court he could not. Fo2 the appearance 
of the Defendants do not make them in cuſtodia Mareſchalli; Cinleſs 
there be a Keco2d made, Quod committitur Mareſchallo; D2 that they 
find Bail: Dtherwiſe not. TUherekoze in regard the Plaintiff 
would not Declare againſt them upon the TUrit, the Platntiff 
was therekoꝛe Demanded, and called upon the Trit, and was 
Non-\uited, and the Defendants diſcharged. Note, Me would not 
Declare againſt them upon the Writ, becauſe there was a Fault 
therein, viz. want of an Addition of one of the Defendants in 
firſt name. And ik he had declared, and the TUrit had then abated, 
It would have been Peremptoꝛy unto him. Foz Tanfield fo2 the 
Defendant ſaid, That a Mon ⸗ſuit befoze Appearance is Peremp- 
to2y, Vide 22 Ed. 3. 7. 22 AL PI 97. | 


The Earl of Worceſter verſus Paddon. 


Reſpaſs. After Uerdict it was moved in Arreſt of Judgement, 
That the ven. fac. was made returnable thee dayes after the 
thereupon, which was ill, becauſe thefirſt ven. fac. nas ill. Gawdy ; 
Ik there were no Ven. fac. it were holpen by the Statute of Jeofayls. 
But an ill ven. fac. upon the Reto: is not holpen. Popham ; The 
like Caſe was of late in this Court, andRuled to be ill. TUhere: 
_— foꝛ this Cauſe, the Judgment was arreſfed, vid. z Eliz. Dy. 
168. 107. 205. 


Hutchins verſus Martin. 


Pon Evidence to a Jury, It was moved, where Leſſee fo2 
years accepts of a ſecond Leaſe to begin at Mich. following; 
Whether it be not an immedtate Surrender of the firft Leaſe ? 
And the Court held, That it was, and that the Leſſo2 might en 
ter in the interim, and take the pzofits. And Coke, Attozney Gene- 
ral, ſaid, That it was lately fo adjudged in the Common _— 
nas 


(2) 


Oland 2ought an Appeal of Murder againſt four of (1 


1 


(5) 


(6) 


—— 
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| Childs Cale. 


a Frum was Endicted upon the Statute of 5 Ed. C. fo? firiking in 


a Church-yard ; George Croke took Exceptions thereto, ve. 
cauſe it was apud generalem Seſſionem pacis tent. apud Blandford, and it 
fs not laid in Comitatu prædicto. And alth gh the County was in 
the Margin, and ſo by Intendment it might reter thereto, pet, be⸗ 
cauſè Endictment ſhall not be taken by Intendment, he wag foz 
this Cauſe diſcharged. 11 H. 7. 10. | | 


Darrel verſus Middleton. 


Eid. firme of a Leaſe made the twentieth of Auguſt, from 
Mich. then laſt paft Ante Datum hujus-Indentarz, and he neither 
ſhews the Indenture, noꝛ the Date thereof, After Aerdid,This 
matter was alledged in Arreft of Judgement: That there did 
not any Certatnty appear by the Dectaration, when the Leaſe 
ſhould commence. Fo2 there is not any Date of the Jndenture 
expꝛeſſed. WyeretoJe,o: But all the Court held it to be welle: 
nough. Fo2 when he declares of a Leaſe made of thetwentieth 
of Anguſt, fo? twenty years, from Mich. then laſt paſt : Jf he had 
ſtayed there, it had been clearly good. Then the Addition ante 
Datum Indenturæ ſhall be void, and the beginning of the Leaſe 2 

g 


pears certain enough, Wherefoze it was adjudged fo2 t 
Plaintiff,  . So 


Collins verſus Harding, Paſch. 39 Eliz. rot. 333. 


Ebt upon a Leaſe: fo2 — And Declares, That one per- 
grew being ſeiſed in Fee of two Acres; the one Free hold, 

the other Copy-hold Land, and having the Lo2ds Licence to 
make a Leaſe of the Copy-hold Land by Indenture, Lett the two 
Acres by Jndentnre to 1.5. fo2 twenty one years, rendzing 2s. 
Rent, and afterwards, Maü 32 Eliz. granted the Keverſion ofthe 
Free-hold:Land to the Plaintiff in Fee; To whom the Leſſee at. 
tourned: And upon the ſame day ſurrendꝛed the Reverſion of 
the Copy-hold-Land into the hands ol two of the Tenants of the 
Mannoz, to the uſe ofthe Plaintiff in Fee, and at the next Court 
this Surrender was p2eſented, and the Plaintiff admitted ac- 
co2dingly. And afterward the firſt of Auguſt 33 Eliz. Jo. Sc. the Lel⸗ 
ſee granted all his Eſtate to the Defendant. And fo2 the Rent of 
thee years Arrear at Mich. 37Eliz. the Plaintiff: bzought this 
Action, The Defendant pleads a Releaſe from the Jlaintiff 
made to J. S. the firſt Leſſee upon the fourteenth of Novemb. 33 Eliz. 
(which was after the Aſſigment ) of all Actions, and Demands, 
until the date of the Deed,which J.5.(as the Defendant alledgeth) 
died poſſeſſed, and made him his Executo? , intending thereby, 


that by this Releaſe made to J. S. being the p2incipall party, 
the Action of Debt was gone fo2 ever. And it was thereupon 
demurred. And it was agreed by all the Court, that the Bar 
was fll 2: And, that there was no cauſe to barr this Acklon: 
the Releaſe being of all Demands, until the date of the Deed, 
and this Rent 
ved, that the 


as not arrear till afterwards, It was then mo: 


eclaration was not ſufficient to maintain this 
Action, 
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action ; fo2 when he divided his Reverſion, ( viz. by granting the 


reverſion of the Free⸗hold, which then immediately paſſed by the 
Attournment, whereas the Copy⸗hold paſied not until the Sur: 
render pꝛelented, and the admittance in Court) The Rent was 
thereby utterly Ertina>, Oz, at leaſtwile, the Plaintiff ought to 
have had ſeveral Actions, becauſe he now haty the reverſion by 
{ſeveral Conveyances.. And of that Dpinion was Gawdy. And 
popham ſdid, Chat he was of the ſame Dpinion,if this Rent ſhould 
be ſald to be Iſſuing out of both Acres, But he held, that this 
Rent ſhall be Jſluing onely out of the Free-Land , becauſe that 
is the Moſt wo2thy, and whyereot the Common Law takes Conu- 


ſance. As if Rent be granted out of Land Guildable, and out ok 


Land in ancient Demeſn. Che Action ſhall be bzought fo2 it at the 
Cammon Law. And ik a Leaſe be made of Land and Goods, 
rendzing Rent; it is iſſuing anely out of the Land. But we will 


well adviſe thereof. And the other Juſtices ſpake not thereto, 


Sed adjournatur. Poſt, Mic. 41. Pl. 15. 
Wade verſus Buſſard. 
AW of the Taſe fo2 theſe Tlo2ds, Thou haſt Forged an Obligati- 


on, and ] will prove it. The Defendant Juſtifles, becauſe he had 


koꝛged ſuch an Obligation in the name of Wendy. The Tflue de 
ſon ort Demeſn, &c. and found foꝛ the Plaintiff; and now moved, 
that an Action lay not fo2-thete UWiozds. Foz he doth not ſhew, 
that this Obligation was ſealed and delivered. But the Court 
held it to be well enough, koꝛit cannot be otherwiſe inteuded, fo2, 
without thole Circumſtances, it is not an Obligation, but a 
(Writing onely. But they held, that foꝛ ſaying, Thou haſt made a 
filſe Bong, an Action lieth nat: fo2 that may be upon falſe Jn- 
ſtructions. Secondly, it was alledged, that this Iſſue was not 
good: fo2 there being a ſpectal Foꝛgery alledged, it ought to be 
ſpecially Craverſed. But the Court held the Iſſue to be well e- 
nough. And, ffit were not good, it is aided by the Statute 32 H. 8. 
Aheretoꝛe it was adjudged fo2 the Plaintiff, | 


Leigh verſus Wood, Mick: 39, & 40 Eir:-rot. 374. 


| 7 rm ay to ſtay a ſuit fo2 Tithes , wherein he ſurmtteth: 
that he ſet foꝛth his Tythes, And atterwards, fo? ſome rea- 
ſonable cauſes (not ſhewing what in certain) he had deteined 
part of them. And that the Parſon had ſued him fo2 them in 
Court Chyſtian-: and it was thereupon demurred: and Fenner 
aud Clinch held it tobe good Cauſe fo2 a Prohibition. Fo, by 

letting out of the Tythes, they are become Lay⸗Chattels. Fo2 
which he may have his remedy at the Common Law by Treſpaſs, 
o Detinue, and therekoze there ts not any cauſe of Sute in 
the Court Chaiſtian, Gawdy, and popham e contra, Fo agatnſt the 
Party himſelf, who ſet foꝛth his Tithes, a Sute is well maintain⸗ 
able in the Spiritual Court, it he detains them, although the Par⸗ 
ſon (ik he would) might have his remedy at the Common Law. 
But, if a Stranger takes them after they be ſet fozth, his reme⸗ 
dy is onely at the Common Law. And the Statute of 32H. 8. 
poves it. Fo2 the woꝛds thereof be, If any do not ſet out, or do de- 
tein, or with- hold his Tythes (which is to be intended after they 5 


(7) 


(8) 
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wut) He ſhall be ſued in the Court-Chriſtian,&c. Foz otherwiſe Milchien 4 
would enſue to the Parſon, in that he would ſecretly let hug 
Tythes koꝛth, ſo as the Parſon ſhould not know thereof, and 
would afterwards carry them away. Et adjournatur. 


Beadle verſus Sherman. 
Paſch. 39 Eliz. rot. 6 99. vel Hill. 40 Eliz. rot. 699. 
Ebt upon the Statute 2 Ed. 6. fo2 not ſetting fo2th of 
wherein he Declares, that he was Parſon of [tA f 


the County of Cambridge, and that the Defendant being a Part. 
ſhioner there, and having Con there 1 be. The Either 


whereof amounting to the value of 50 l. He had not ſet them forth * 
Whherefoze he demanded the trebie value, viz. 150 l. After Ger- 
dict fo? the Plaintiſf, upon a Nihil debet pleaded, it was mob 
in arreſt of Judegment, that the Suit koꝛ this treble valle ounhe 
not to be [bzought at the Common Law, but in the Spiritual 
Court, as it ought to be fo? the Tythes befoze they be ſet lozth. 
But Tanfield fo2 the Plaintiff moved, that it might be wellbzought 
at the Common Law; and ſo it was ruled inthe Exchequer, upon 
great advice, in the time of Manwood;betwitt one Wood 11 — 
to2 there the Jnfozmation was beought by The Queen onelp up. 
on this Statute, and the treble value was demanded, atboy. 
judged that it lay not, fo2 the Statute gives it to the Patt 
— and not to the Queen, And then it w 0 Nat Wool 
eing the Party grieved, and he had Judgment to Recover; am 
a Preſident in this Coürt Hill. 34 Efiz. rot.682- betmixt Wenwond 
and Criſp was cited, whore ſuch in Aon was ought, and the 
Plaintiff had Judgement to recover; and all the Jultites we 


bl the ſame opinion in this Cale: bit, betauſe it was a net Cale, 


(10) 


they would adviſe until next Term. Another exception was taken; 
nine 


becauſe it appears, that 9 had this Portonag in right 
of hts Unite to years, and ſo ought to Have joyned his Tire wit 
bim in this Anton. Sed non allocatur. Reſidunm rad d 20 Placito 1. , 


Cowper werſas Langworth, Hill. 40 Eliz. rot. 479. 


[Ebt upon a Recogniſance acknowledged in Chancery. The De 

F fendant pleaded, that the PlatntiffHad ſued a scire fac. upon 
it in Chancery, and had Judgment there, and had ſired an Elegic, 
and demanded Judgement,6,&c. and it was theteupon demurted. 
The Queſtion was, Whether after this Executton awarded 1 
the Elegit, the Plaintiff might wave it, and have a new Acton o 
debt? And all the Juſtices held that he might; and that the Judg- 
ment in the $cire fac. upon the Becohuſance being in fozce, pet he 
might have a new action of Debt. So, kk one recovers in debt 
upon an Obligation, yet, that kemaf tf in foxce, he may haben 
new Action. Fo?2 popham ſard, the diffetetehce is, where one te: 
rovers in Treſpaſs, o2 other Action, wherein he recovers nor 
certain, but damages onely; Mhehath Judgement in fuchan Aal 
oh, there, when 87 ment is in foꝛce 3 
Action; but where the thing which is demanded is cerraln, as 
debt, Se. it ig otherwiſe. tefo2e it was adjudged fo2 the 
— George 
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George Skarning verſus Elias Shartwell. 


DX: The Judgement was, Quod prædictus Georgius capiatur ; 
whereas it ſhould have been prædictus Elias. And this was 
alsigned fo2 Erro2, And it was p2ayed, that it might be 
amended: fo? it is but the Default of the Clerk. And by Fen- 
ner, und Clench ( czteris Juſticiariis abſentibus) it was held, That 
it was not amendable; becaule it is part of the Judgement, and 
the ac of the Court. | 


Shaw werſus Tompſon. 


Ction upon the Caſe fo theſe TU82ds; Thou art a forſworn knaye, 
and I will prove thee to be forſworn in the Spiritual Court. After 
Qerdic fo2 the Plaintiff, it was moved, that an Action lay not 
fo2 theſe Mozds, no moꝛe then fo2 ſaying, Thou wert forſworn 
in White-Church- Court; which wo2ds have been here reſolved not 
to be actionable. But all the Court held, that the Action well 
{ay : fo2 the Eccleſiaſtical- Court ig a Judicial Court, ànd well known. 
UWherefore it was adjudged foz the Plaintiff. 


a Corbet verſus Hill. 


Y oy fo2 theſe TMoꝛds; The Plaintiff was perjured in his Anſwer 
in the Star-chamber, innuendo d Bill there exhibited by the 
Plaintiff againſt the Oefendant. After Qerdia, it was moved, 
that an Action lay not: fo2 it ts well known, that a Plaintiff 


(II) 


(12) 


(13) 


cannot be perjured in his Bill erhtbited; fo2 he is never ſwozn 


thereto, But all the Court held, that the Action was main: 
tainable fo2 the firſt woꝛds, and they be ſtifficient without the 
Innuendo, which being repugnant is void, and not to be regard- 
ed. Wherefoze it was adjudged fo2 the the Plaintiff. | 


Anonymus. 


Ction fo theſe wo2ds ; The Plaintiff hath forſworn himſelf ; In- 

nuendo befoze the Juſtices of the Aſſiſe of &c. And the whole 

Court held, that the TTlozds were not Actionable, fo? the 

precedent Wo2ds be not ſufficient of themſelves : And the In- 

Beten — never help it. TAherefoze it was adjudged fo? the 
nt. | 


Auſtyn verſus Lucas. 


1 was held by all the Juſtices, That foꝛ Bꝛoom, Furrs, 02 
any other Fewel expended in a Pariſhioners houſe, there 
be not any Tithes due, 02 payable, A pꝛeſcription alſo to pay 
the tenth Cheeſe , made from May-day until the firſt of Auguſt, 
in recompenſe of all Tithe⸗milk fo2 the whole year, is good; 
Fo2 that comes of labour, and is not due of it telf, and there- 
foꝛe is a good Diſcharge : but to pay the Tenth quart of Milk, 
is not good; fo? that is but fo2 what is due. But Popham ſaid, 
to pay the tenth quart of Milk at the Jarſonage-houſe, oꝛ at 


a s good enough, 


(I4) 


(15) 


6. 
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Hunt verſus King. Paſch. 39 Eliz. rot. 361. 


Rror of a Judgement in Formedon in the Common Bench. 
The Caſe; That W. King the Ozandfather, Tenant in Tat 
Infcoffed Rich. King, the Father, in Fee, and afterwarys wit 


. King dilleiſed him, and Levied a Fine with Pꝛoclamations, 


to Hitchcock, and befoze the Pꝛoclamations pafſed, Rich, King. 
entered, and, after that the Þzoclamations paſſed „Hitchcock, the 
Conuſee , enters, and W. k. and R. K. died, John King, the Son 
of Rich. King bzought the Formedon, where this a Fine with a Que 
Eſtate was pleaded in Barr, &c. The Oemandant thereupon 
pleaded this Entry by his Father , which was Traverſed, and 
kound fo2 the Demandant , and Judgement given fo? him, 
and thereupon, Erro2 bꝛought. And the Erroꝛ aſsigned in the 
matter in Law; That this Fine ould barr the Intail: Foz, 
although it was a Fine levied by him, who was Tenant in 
tail, and had the right of the Intail in him at the time of the 
Fine Levied; and, although the Fine, as to the Pollelsion, 
was defeated by the Entry of the Father, who was difleiſed, 
yet, when the Pꝛoclamations run out; and are not ſtopped, 
no2 avoided, this Fine is a good barr within the Sta⸗ 
tute of 32 H. 8. to bind the right of the Jntail , which was 
in him, who Levied the Fine; and, that this is not to be 
compared to Fines at the Common Law, no? to other Fines 
of other perſons: fo2 it ſufficeth here, that the Fine was 
levied by one, who had the right of the intail , oz that he 
was one, to whom the Land was intatſed, although that 
none ot the parties hath the intereſt in the Freehold, oz in 


the reverſion, o2 rematnder of the Land; as it was adjudged 


in Zouch, and Banfields Caſe; that a Fine levied by Tenant 
in tail, who is diffetſed, to a ſtranger, who had nothing in 
the Land, was good to barr the intail. And it is not any 
plea fo the iſſue in tail,, Quod partes ad finem nihil habuerunt, &c. 
Popham alſo cited the Loꝛd 5turcons Caſe to be adjtidged in 16 Eliz, 
where Sturton being Tenant fo2 like, remainder in tall to 
the Lo2d Sturcon, remainder in Fee to a Stranger, the Lozd 
Sturton diſſeiſed the Tenant fo2 life, and Levies a Fine; the 
Tenant fo2 life enters befoze the Pꝛoclamations paſled; fo 
as he defeated the Fine, and after the Pꝛoclamations were 
paſſed, although neither the Free hold, o2 inheritance in Fee 
were not bound by this Fine, yet it was adjudged, that the 
intail was bound by it: So it ſhall be in all Caſes, where the 
Fine is levied by one, to whom the Land ts intatled, o2 who 
may claim as Heir in Tail. And therefoze he is to be barred, 
as Heir in Tail, to have a Formedon, And, although it appears, 
that he had right to have the Land, as Þeir of the Fee, and 


might well enter; and, although the Tenant might well have 


Demurred upon this Entry pleaded, and had not done It, 
but had taken iſſue upon it, and it was found againſt Him, 
vet in regard it appears, that the Demandant had no Night 
to this Land by this nature of Action. And this appears ta 
the Court, they ſhall adjudge againſt him. CAlherekoze they 
Reverſed the Judgement. Note; Warberton Serjeant CiteD Oe 
Grants Caſe, to be lately adjudged in the Common = 


— 
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where one deviſed Land to his Feme fo? life, Remainder to 
his Son in tail , when he ſhould have attained to the age of 
Twenty five years. He, befoze his age of Twenty five years, 
Leavies a Fine (when he had nothing in the Remainder, gs it 
was agreed, that he had not; fo2 the remainder did not veſtin 
him until that age) and afterwards died at his age of Twen⸗ 
ty five years. Whe Feme afterwards died, it was adjudged, 
that this Fine ſhould varr his Jfſue, although at the time of 


whom the Land was intatled: and theretoze the Fine was a 
barr to his Jllues, 


Wade and his Wife verſus Smith. 


Eli. t# reverſe a Judgement, and Dutlawzy againſt them 
in Debt. And, becaule it was to reverſe an Outlawyy, it 
was held, that they could not alsign Erroꝛ; but in perton : 
and, becauſe the Baron could not bꝛing in his Feme, it was held, 
that he could not aſsign Erroz,; to2 he cannot alsign it with: 
aut his Feme, And ſo it was ruled by the Court. And the 
courſe of the Court is, that it cannot be otherwtſſeaſsigned. 


Termino Paſchæ, Anno 40 Eliz. in Com. Banco. 


Davies Caſe. 
\ Ction ſur Trover of Goods. The Defendant juſtifies , as 


Servant to the Sheriff of Middleſes, becauſe the Plaintiff 
had ſtoln thoſe Goods, and carried them to D. within the 
ounty of Middleſex , at which place the Octendant ſeiſed 
them, ut bona waviata; and, without argument, it was ad- 
judged fo2 the Plaintiff : fo2 he ought to ulledge a Felony com. 
mitted; and, that the Goods were waved by the Felon; But 
it is not alledged, that the Felon waved them, Wherefoze it was 

- adjudged ut ſupra. 


Anonymus. 


, 4 
Writ of Warrantia Chartæ was bought of two Meſſuages 
LA and Twenty acres of Land, wherein he counts, that the 
Defendant tnfeoffed him of the laid Beſſuages, and Twenty 
acres per nomen unius Tofti, & 2 vir gat. Terræ. And Exception was 
taken hereto; becauſe , that, which comes under the name of 
per Nomen, doth not warrant the Count: Foz the two Meſſua⸗ 
ges cannot paſs by any woꝛd contained under the per nomen. Sed 
non allocatur: F02 it may be there was oneſy a Toft there at the 
time of the purchaſe of the two Meſluages, and they might ſince 
thor tiene} have been builded, CUherekoze it was adjudged foz 
Aaintiff. 


Jiti 2 Stratfield 


the Fine he was not Tenant in Tail; but was a perſon ta 
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Stratfield verſus Dover. 
(20) He Caſe was now moved again by Williams, that the plead⸗ 


ing was ill: Fo2 the Defendant made Conuſance,as Bayliff 
of Ed. verney; fo2 that King Ed. 4 gave the Land ta the gy. 
ceſto2s of Ed, v. in Tail, and conveyed it by deſcent to Ed ys 


The Plaintiff ſaith, Chat Fr. Howſe, befoe the taking, was 


ſeiſed in Fee; and in 25 Elz. Levied a Fine with Þ2oclamation, 
and five pears paſſed; and, that this Fine was to the uſe of 
Fr. H. himſelf, and his Þeirs, who-Lettto the Plaintiff foꝛ years, 
&c, And fo; this catiſe it was inſufficient : to2 he never Tra⸗ 
verſeth the gift in Tail, no2 the ſetſin in Call, in Ed. v. ngz in 
his Anceſfo2s , no2 confeſs, no2 avoid it. Wherefge, without 
regard to the Matter in Law, it was adjudged fo2 the De: 
kendant. Mich. 39, & 40. C. B. Placito 40 ante. 


Termino 


Termino Trinitatis, 


Quadrageſsimo ELIZABETH, 


in Banco Reginæ. 


my 


* 


Peadles verſus Sherman. Ante, Paſch. 40. Plac. 9. 


toze it was ill. Sed non allocatur: #02, the 
iht. 


Fox verſus Wright. 


Dee upon a Bill enſealed of 200 l. which was in this manner; 
That the Oekendant, in conſideration of a Bill ok zol. 
wherein the Plaintiſt was bound to Will. Flud fo2 the payment 
of 421. fo? the Defendant, obligavit ſe in 2001. ad indempnem conſer- 
vandum the P{aintiff from ail Icions by reaſon thereof, ſolven- 
dum to the Ptatntiff cum requiſitus eſſet. And alledgeth, in facto, 
that he had not ſaved. him harmleſs, pro co quod, that the ſain 
Will. Flud had ſued him upon that Bill, and recovered gol. 
Damages, and had taken him in Execution thereupon, unde 
Actio accrevit, &. The Defendant. pleaded Non eſt factum. And 
upon the evidence it appeared, that this Dbligatton was wat- 
ten in a Book, and in the ſame leaf the Defendant put his hand 
and ſcal thereto. And at the Niſi Prius in London, befo2e Popham, 
it was moved, whether it were a good Deed, oz not? And 
he held, that it was: but willed the Jury to find it ſpectally. 
Bit they generally found it to be Factum ſuum; Fo2 they ſald, 
it was an uſial courſe in London. And being afterwards moved 
in Court, Clench and popham agreed, that it was a good Deer; 
Blt Fenner doubted. Pet now, by the Uerdict of the Jury, it is put 
out of Queſtion, Secondly, it was moved, that the Jlarnttit 
could not have advantage of this Bond, becatiſe it is not 
alledged, that he gave notice of this Sute to the Defendant. 
Sed non allocatur. But it was adjudged fo2 the Plaintiff, although 
not any Reaſon given thereof, 


Hewer 


(17 


(23 
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ſdlut. quas 100 l. idem Defendens ad tunc, & 


Hewer verſus Bartholomew. Trin. 39, Eliz. rot. 830. 


Ccompt, ſuppoſing that he received 100 l. by the hands 
A rag he. Che Defendant pleaded Nunques n —— 
by the hands of John Coventry, tg render àtccompt. &c. And there: 
upon they were at Jfſue. The Jury found, That Barth. pald 
that 100 l. to Hewer the Plaintifi, in redemption of a oztgage , 
and he commanded his Servant to put it in his Cloſet : wyo did 
lo. And afterwards B. demanded of the Plaintiff certain evi⸗ 
dences, and Bonds; which he refuſed to Deliver. Then the 
Defendant required, that he might have his Poney again, 
which he then had paid. And the Plaintiff thereupon com: 
manded his Servant, John Coventry that he ſhould fetch pack 
the ſaid 100 l. ad redeliberandum to the fozeſatd J. B. the ſaid 1001 
by fan — And, that the ſad John Coventry did fetch again, 
the ſame Yoney, and poured it fo2th upon the Table, eidem J. E. 
ea Intentione, ut idem J. B. ſuas centum libras prædict. quas idem J. B. tg the 
ſaſh Ylatnfif# had paid, Reciperet in præſentia of the Plaintiff: and 
the-Plaintiff then, and there did will the Defendant ad recipiendum 
the koꝛeſaid 100 l. per ipſum Defendentem 1 Querenti, ut præſertur, 

idem recepit, . Et 
fi ſuper tota materia, &c. And all the Court relolvev, That this 
payment was a good diſcharge of the Poꝛtgage; and although 
he afterwards required it again, as his own Monep, pet it ſhall 
not avotd that, which was abſolutely paid : but the Pozegage 
remains abſoſutety diſcharged; and the Moneys were the 
Plaintiffs own Moneys, And although he delivered them to 
the Defendant as his own, not knowing the Law therein, ſup: 
poſing it to be no 3 yet in regard he did not give it other: 
wiſe, no2 upon other conſideration, the Defendant received 
them as the Plaintiffs Bonep, and is accompt able foz them. 
condly, Popham, and Gawdy held, That this was not any re⸗ 
_ by the hands of J. C. but by the hands of the Plaintiff him: 
felt: fo2 when he willed the Oekendant to receive it, it was 
his own delivery; and when he comanded his Servant to 
fetch it ad deliberandum to the Defendant, and he bꝛought it down 
and poured it fozth ea intentione, that the Defendant ſhould re- 
ceive it; that is not any authoꝛity to the Servant to deliver 
it; noꝛ did he by that Act deliver it. But Popham laid, if he had 
commanded his Servant to bꝛing the ſaid Yoney, and deliver 
it to the Detendant, and he had done it in the p2eſence of his 
Mater, and the Paſter had required the other to receive it 
_ 8 might have been a receipt by the hands of 
t ervant. Fenner held the contrary in this point: Fo? he 
conceived it to be a delivery by the Servant ; becauſe he fetched 
ft down, and poured it fozth to the other to receive it. And 
Clench Doubted, Ec adjournatur. But afterwards the Plaintiff 
diſcontinued his Sute, and bꝛought à new Action, ſuppoſing the 
receipt by his own hands. 


—— EEC IR ARR 
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Gerry verſus Holford. 


>jcRione firmæ. Alpectal Uerdict found, that there were found two 
Co-partiners of an Houſe : the one entered generally, and 
made a Leaſe fo2 life, by the name of All that his Houſe, &c. The 
queſtion was, whether all, oz the Woyety onely of the Houle 
paſſed? Popham, and Fenner held, That the intire Houſe paſſed : 
Foz, when he ſaith, All that my Houſe, &c. that intended the 
whole Houſe ;- And by his Livery made he gained the entire, and 
gave the entire, although by his general Entry it is notin- 
cended, that he entered into moze, then to what he had right. 
But Gawdy e contra; F02,as his Entry prima facie doth not gain 
moꝛe, then he had right to demand; no moꝛe ſhall this Leaſe. And 
Foſter, at the Barr, cited, that it was adjudged in this Court, 
in Reignolds Eaſe, accozding to the opinion of Popham. 


Gervis verſus Peade. 


1 per vie mane a Leaſe fo2 Twenty one years by Juden- 


ture: and Covenanted that he had not done any Ac to pꝛe⸗ 
judice the ſaid Leaſe ; but, that he ſhould enjoy it againſt all 
perſons. The Tenant fo2 like dies, and the Leſſoz enters. 
The Leſſee bzings Covenant againft the Executoꝛ. And it was 
adjudged, that it lay not: fo2, the laſt wozds, But that he ſhall 
enjoy it againſt all perſons, refer to the firſt woꝛds, viz, for any Act 
done by him, &c. And ſo the Covenant is not bꝛoken. 


* 
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Graves verſus Short. Hill. 40 Eliz. rot. 847. | 


Rror of a Judgement in the Common Bench 
in a Formedon. The Erro2s alsigned were: 
The firff in fait; that the parties being at 
I tffue, whether a Feoffment were made, &c, 
ana the JUro2s at the Niſt prius, being gone to- 
l gether to confer, &c William Malevory, one ofthe 
—IJuroꝛs / ſpewed to the reſidue of the Jurozs an 
. CR] Efcrow in Writing , pro petentibus quod non fuit 
dat. in Evidence per partes prædictas, per Quod they found the Uerdig 
fo2 the Demandant. And, upon this Erro? 1 2 [t was 
demureed in Law. And, after argument at the barr, The 
Court reſolved , that it was not any Erro2 , noz could be 
alledged fo2 Erroz: T0 it doth not appear, that it was Evi: 
dence given ta che Juroꝛ by any of the parties, o2 by any other 
in behalf of th laintiff; but it ſhall be intended, that he 
ſhewed it of htmſelf; and, that it was a piece of evidence, 
which he had about him befoze, and ſhewed it to fnfozm himſelf 
and his fellows ; and, as he might declare it as a witneſs, that 
he knew it to be true; fo he might ſhew any thing, which he 
knew: and therefoze it is not like to 11 H. 4.33. & 35 H. 6. Title 
Examination. They alſo held, that if this were cauſe to avord 
a Cerdict, if it had been ſo found by Examination, as they con- 
ceived it was not, yet in regard it was not examined, noꝛ made 
parcel of the Recozd, it cannot be aſsigned fo2 Erroz. Fo? 
Popham (atd, the trial hereof reſts onely in the Examination, 
and it ſhall not be per pais, as Non- age ſhall be by Inſpection to avoid 
H Me: ſo this matter ſhould to avoid the Aerdic. Foz, it ſo, 
then every Merdict upon ſuch a Surmiſe , might be dꝛawn in 
queſtion; and, peradventure, after the parties be dead, and all 
the Juro2s dead, ſo as they cannot be examined; which would be 
a great inconvenience. And therefoze they held, that ſuch a 
Cauſe of ſtaying the Judgement ought to be always, if it be 
upon Uerdid at the Niſiprius, upon the poſtea returned: and, If 
it be upon Uerdic in Banco, it ought to be made parcel of the 
Recozd; otherwiſe the party ſhall not take advantage of 
ffaying the Judgement, 02 of aſsigning it fo2 Erroz, Another 
Erro2 was alsigned ore tenus, That the Reco2d is, Ad quem 
diem, ſcilicer Octab. Trinitatis 39 præceptum eſt , quod habeat corpora Ju- 
ratorum coram Juſticiariis in Panco in Craſtino Animarum, niſi Juſticiarii in 
partes illas venerint octavo Julii proxime prxterito , Where it a ge 
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have been proxime ſequente. Sed non allocatur: foꝛ it was laid , 
that all the pꝛeüdents are ſo in the Common Bench ta make 
their Entries as of the time paſt: but otherwiſe it is in this 
Court. (Uheretoze the Judgement was affirmed, Afterwards, 
at another dap, it was moved to have Coſts allowed, and Dam- 
mages fo2 the delay of Execution, upon the Statute of ; H. 7. 
cap. 10, TUhereupon it was doubted, becauſe it was in a Forme- 
don, in which (being the pꝛincipal Action) no coſts were allow⸗ 
able, But notwithitanding, upon conſideration of the Statute, 
fo2 that the Statute is general, Thar if a Writ of Error be brought 
before execution, and indelay of the execution, and the Judgement be after- 
wards affirmed, that the Demandant or Plaintiff ſhall have Coſts, & Damages; 
and it mentions not any action: they all reſolved, that Coſts 
and Damages ſhall be given fo? delay of Execution, although 
in the firſt Action no Damages were recoverable, WUherefo2e 
it was adjudged accoꝛdingly. 


Matures verſus Weſtwood. Trin. 40. Eliz. rot. 1023. 


ovenant. The Plaintiff Declares, that Mary Brice was 

poſſeſſed of a term fo2 Twenty years of an Youſe in London, 
and Lett it by Indenture fo2 four years, wherein the Defendant 
covenanted to repair it, and to leave it at the end ot the term 
ſufficiently repaired ; and that q. B. the Leſſoꝛ aſsigned over her 
reverſion to the Plaintiff, and that the Defendant thereto at- 
tourned; and that afterwards upon ſuch a day the term expired, 
and that the houſe was not well repatred, (viz &c. and ſhews 


wherein) and fo2 this he ought the Aaion. The Defendant 


pleads, that befoze this Gzant of the reverſion, viz. ſuch a 
ay, he aſstgned his term to one Weſtbury, wha was poſſeſſed 
at the end of the term. And it was thereupon Demurred, 
The point intended was, Ulhether the aſſignee of a Rever- 
ſion ſhall have an Action of Covenant againſt the firff Leſſee, af- 
ter the aſSignment of his Term. (And it was admitted on both 
ſides, and by the Court; That, although he were but an al⸗ 
ſignee of a reverſion — years, yet he was a ſufficient aſsignee 
to have action of Coveſtant : ) and to the pꝛincipal matter none 
of the Juſtices ſpake , beſides Gawdy, who ſaid,. That the 
matter in Law is with the Plaintiſf, that the Action well lies; 
but, fo2 a defect in the barr, and not upon the matter in Law, 
Judgement was given fo2 the Plaintiff; viz. becauſe the Defend- 
ant pleaded, that he granted his Leaſe, &c. and doth not ſhew 
the place ? S0 it ts not iſſuable to be tried, which they all agreed 
tobe a manifeſt fault. Another erception was alſo taken, be- 
cauſe it is alledged in the Declaration, that M. B. granted the 
reverſion to the Plaintiff, and the Defendant being Tenant 
attoꝛned. And the Defendant pleaded a grant of his Eſtate 
over befoze the attoznment. And he doth not traverſe , that 
he had nothing at the time of the attoꝛnment; and that the 
Court alſo conceived to be amiſs: but, koꝛ the firſt exception, 
pincipally, it was adjudged fo2 the Plaintiff, 


AkkK Anthony 


(1) 
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Anthony Theobald werſus Brook. 
(3) Ction fo theſe IAloꝛds , which the Defendant ſpake to one 


Gurney; Bring me to the Conſtables houſe; for I am robbed this 
night: and bring me to Bonaventure Theobalds houſe to arreſt him, for old 
Theobalds ( innuendo the Plaintiff) ſetteth his ſons co rob me (innuendo 
dictum Bonaventure, & quendam Johannem, filium ipſius Anthonii) from 
tme to time. The Defendant pleaded Nor guilty, and found 3. 
gainſt him: And, after Uerdict, it was moved in Arreſt gf 
Judgement, that the Moꝛds were not Aconable ; Becauſe 
it is not alledged, that any of anthonies ſons robbed him; and jc 
is but an intent of ſetting to rob, and no ac done. The words 
alſo are inſenſible. But, notwithſtanding, it was held by the 
Court that the TUozds were very flanderous; and, that the 
Action was maintatnable : and fo it had been adjudged in thig 
Court, Thar one ſuch lay in wait to murder me; 02, That he ſent his 
ſervant to murder me, c. CUherefoze it was adjudged fo the 
Plaintiff. Note, Erro2 was hereof bought; becauſe it 1 
not p2eciſely. affirmed of the Plaintiff : but it is ſard Old Theo- 
balds, and he doth not name the Plaintiff, and an Innuendo will 
not ſerve; whereupon it was reverſed. | 


= | Walmſley verſus Havand. 


(4) — The Plaintiff recovered, and afterwards took 
fozth a Capias agatnſt the pꝛincipal party, which was re: 
turned, Non eſt inventus. Me then took koꝛth a Scire facias againſt 
the Ball, and they were returned Nihi“ And, befoze the Scire 
facias Awarded, the Sureties bzought in the Pꝛincipal. and 
he pꝛayed, that he might render himſelf to pꝛilan in diſcharge 
of his Sureties. And, whether he came in timely enough ? 
was the Queſtion. And afterwards he was awarded to be com: 
mitted to the Marſhalſey in Execution; and the Surettes were 
Diſcharged. And it. was ſaid by the Court, that there have been 
divers Pꝛeſidents of that kind in this Court. And, although he 
ad rendꝛed himſelf after the ſecond Scive facias awarded, befoze 
udgement thereupon, he had been received. Wherefore, &c. 


Berry verſus Lane. Hill. 39 Eliz. rot. 246. 


(5) Rror of a Judgement inthe Common Bench in Debt fo? 10!. 
the firſt Erro2 aſsigned was, that the Ven. fac. was in this 
manner, Venire faciat cora m Juſticiariis noſtris a die Paſch in 15. dies 12 l. 
| bros & legales homines, #C. And he ſhews not in the Tit where it 
14 was returnable ( viz. apud Weſtm. ) as it ought to be; But, becauſe 
a the Roll is Ven. fac. hic, c. That is a good TUarrant fo? the wait; 
10 and it, being a judicial wait, ſhall therein be amended. And ſo 
alſo in libros fo liberos, it was held by the Court tu be amendable. 
Secondly, becauſe the wzit Vicecomiti Londini, Et quod habeat, where- 
as it ſhould be Habeatis; and that was oꝛdered alſo to be amended; 
which was done accovingly, and the Judgement affirmed, 


Walford werſus Hundred de Beners. 
(6) Rror of à Judgement in an Action upon the Statute of Hue 


Cry: Iberein Walford luppoleth, That ndrews, his 
and Cry; Th pp 5 = 
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Servant, was robbed, and Walford bzought the Action. The 
Dekendant imparled Et idem dies datus eſt prædicto Andrews; Where⸗ 
as it ſhould be eidem Walford, aud afterwards the Oefendant 
* pleaded, and after that waved the plea, and conkeſſed the Acti- 
on. Aud Erro2 thereof bzought, and alsigned; fo2 that there 
was here a dilcontinuance, becauſe dies datus eſt Andr. and fo to a 
ſtranger , and not to the Plaintiff. But it was moved, That 
it was the milpziſion of the Clerk to give a contimiancc 
againſt a wzong perſon, and might well be amended ; As 22 Ed 
4.3. But the Court held; if a Continuance ts to be given 
to two, and it is given but to one only, that is a miſpꝛiſſon of 
the Clerk, and ſhall be amended, as 22 Ed. 4. 3. is: But, where no 
Continuance is given tothe party at all, but to a ſtranger, as 
here, it is the Act of the Court, and not amendable. And do was 
the opinion of the whole Cour, Gawdy excepted. Jt was moved 
alfo, that the appearance of the party after, and his pleading; 
hath arded that diſcontinuance. Sed non allocatur. TTtHerefo2e the 
Judgement was reverſed, | 


Sydenham werſus Robins. 


" A Ction upon the Caſe fo2 ſfopping a way; and Declares, where: 
{Las he was ſeiſed in Fee of an houle in Dulverton, and, that 
he, and all thoſe, whoſe , &c. had had a way over a Ctoſe of 
the Defendants, called Culver-houſe-cloſe in Bruſhford, from his 
houſe to another Cloſe called Exon: which he had in Bruſhford ; 
that the Ocfendant had ſfopped his way by erecting of an Hedge 
croſs the way, and the ſad Cloſe, &c. The Defendant pleaded 
Not-guilty , anD found guilty; and, after Uerdict, it was moved, 
that this was a Mis⸗trial: becauſe the Ven. fac. was from 
Bruſhford, whereas it ought to have been from boch vill; fo2 the 
way ought to be pꝛoved: but the Court held, That, in regard 
Nor-gvily was pleaded, and ſo the ſtopping is pꝛoperly in iſſue, 
the Venue ſhall be onely from the Vill, where the it en te: 
but, if the ilſtie had deen upon the Pyeſcription, it had been 
otherwiſe. Wherefo2e ft was adjudged fo2 the Plaintiff. 


Levet verſus Hawes: 


A= and detlares, in Conſideratiott, That the Plain 


tiff agreed with the Defendant; that J. L. Son, and Heir 


ofthe Plarntiff,ſhould eſpouſe Couſtance the Defendants king 
man; and in conſideration, that the Plaintiff agreed ts aſſut 
to the laid Conſtance. Lands of 10 l. per annum fo2 her Joynture, 
That the Defendant aſſumed tothe Plaintiff to give to J. L. the 
Son in marriage with the ſat Conſtance 200 l. und alledgeth in 
facto, That the Marriage took” effert; and, that the Plain⸗ 
tiff had aflured ſuch Land to2 the Joynture; and that the Oefend- 
ant had not payed to his Son the 2064; CUhereypon the Father. 
bought the Action. And upon Non aſſumpſit Jfſite , and found 
fo2 the Pfaintiff, it was moved in arreſt of nu wehen That 
the Action ought not (0 JO bꝛc tight by the _ ; 
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Foz the Son onely is to have advantage thereof: but it was 
laid on the other fide, that the pꝛomiſe 1s onely made with the 
Father, and all the conſiderations ariſe on his part, and the 
Don is aſtranger thereto, and therefoze the Son cannot main⸗ 
tain the Action, but the Father. But the Court doubted thereof, 
Et adjournatur. Hill. 41; Plac. 11. 


Poe verſus Doctor Mondford. Trin. 40. Eliz. rot. 


Ction for Words. TUhereas the Plaintiff was, and is a Phy: 
. fician, that the Defendant intending to defame him, 
and to pꝛejtidice him in his Art, Falſe & malitioſe ſpake of him theſe 
Wo2ds , Mr. Poe (innnendo the laintiff) hath killed Mr. * of 


che Cid fewry with Phyſick ( quendans fohannem Pasfield late inhabiting 


within the Old pewry, and now deceaſed, innuendo) which phyſick 
was a Pill, and the Vomit was found in his mouth: and Doctor Atkins 
and Doctor Paddy. (quiſdam Henricum Atkins, & Fohannem Paddy, Do- 
ctors in Phyſick, iunuendo) were there, and found it ſo, and it is true: 
ubi revera lieither the ſũid Oocto? Arckins noꝛ Ooctoꝛ Paddy, nozanp 
other ever tound any luch thing to be committed by him; Er ubi 
revera he never admimſtred any Phyfick unto him in Pills, 
oꝛ otherwiſe, &. The Defeddanr pleaded a concoꝛd in barr, 
which Plea was ill pleaded (as it was agreed on both ſides) 
whereupon the Plaintiff. demurred. And now Coke, Attomey 
General moved, That an Action lay not fo2 thele wozds. Foz 
it is not any flander to a Phyſician to ſay of him, That he 
killed one with Phyſick :'-fo2 he might do it involuntarily, in 
not knowing the diteaſe, and no dilcredit unto him. Popham, 
and Eenner held, that the Action lay not: to2 it canoot be any 
diſcredit to a Phyſician to ſay, that he killed one with Phyſick: 
fo2 it⸗is anuſual, and common erp2eſston, and it may be with- 
ott any fault in him. Foꝛ they may miſtake the diſeaſes in their 
own bodies, much moze in others, and apply wzong medicines, 
which may be the cauſe of the Patients death, and yet no diſcre- 
dit unto them. But ik it had been, that he ſcienter, & voluntarie, 
miniſtred phyſick to one to kill him, that toucheth him in his 
p2ofeſsfon, and the wozds had been actionable : but not here. 
And, although it be ſaid, that he never adminiſtred any phbyſick 
unto him, that fs not material: Wheretoze they, without any 
argument on the Plaintiffs ſide, (Clench repugnante, & Gawdy ab- 
ſente) adjudged it fo2 the Oefedvant, 


Acton verſus Barham. Ante, Hill. 40. Plac. 9. 


—.— of a 12 in the Common Bench in Treſpaſs fo? 
the taking of an Dre in Mynſhal. The Defendant juſtifies; be- 
cauſe Land in Dodingren was holden of him, as ot his Mannoꝛ of 
Chelſey by an Heriot Cuſtom, The iſſue being upon the tenure, a 
Ven. fac. was awarded from Mynſhal, Dodington, "and the 
Mannoz, of. Chelfey, and kound foꝛ the Plaintiff, and Judgement 
thereupon - accozdingly', anv Erro2 alsigned; becauſe the 
Venire facias ig awarded to moze Vill, than it ought to be: Foz, 
by this means, the Sheriff may return moze from the places, 
where there cannot be any notice; and the parties thereby Neeb 


» 
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diced; and theretoze it is an equal miſchict, uyrre tue Ven. fac. 
is to moze Vills, then it ought to be, as where it is to tewer. and 
Walter fo; the Plalntiſt cited a Judgement in the Exchequer, in 
an Inkozmation ot an Intruſion against l 
Lands in D. and S. Foz the Lands in D. they were at Jiſue : 
Foz the Lands in s. it was demurred; and a Venire facias 
was awarded from D. and S. and after Uerdia, it was moved 
in arreit of Judgement, and fo2 this cauſe it was ſtayed, Pop- 
ham and all the Court held, That, if a Venite facias was award: 
ed from moꝛe vils than it ought to be, that it is ill, and erro⸗ 
neous, to2 the mtlchief which thereby might happen to the 
party: fo2 peradventure, the Sherift would return but one, 
02 two from the place, wpere beſtnotice might be given, and 
all the reſt krom places, where it needed not, and who by Jn- 
tendment connot have as good notice as the others. But 
they all held, That the Venue wag well awarded in this Cale: 
fo2 Mynſhal, which is the place where the taking was, is as 
much neceflary as the other: Foz, although the Jſſue is upon 
the Tenure, yet the Damages are alſo to be inquired of: 
and they of the Vill, where. the. taking was, might have the 
beſt notice thereof, CUherefoze the Venire facias, ' awarded from 
that place alſo is well enough. Cherefoze the Judgement 
was afirmed. 1 pa | 


Johns verſus Carne. 


Ebr upon the Statute of 2. Ed, s. fo not ſetting foꝛth hig 
Cithes. The.Defendant pleaned Net- Guilty, and found 
againſt him: and now moved in arteſt or Judgement, Firſe., 
That this action of debt lies not; becaulè a certain den 
is not given by the Statute; but the treble value, which 18 
Uncertain, Sed non allocatur. Vide ante, in Bedel , and Shermans 
Caſe. fol. Secondly, becatife the Defendant pleads Nor- 
Guilty, which is not any iſſue in an action of debt; but he ought 
to have pleaded Non deber. Sed non. allocatur. Fi this action, being 
founded upon the Statute, upon a wꝛong done, this. iſſue is 
good enough. Thirdly, becauſe he b2ought this action fo; him⸗ 
lelf, and the Queen; and the Queen cannot have any benefit 
thereof; noꝛ is it given to the Queen by the Statute, but to 
the parties grieved onely. And it was held by the Court to 
be a material exception, and thereupon the Court commanded 
the Judgement to be ſtayßed. WES wr 


Owen Wells verſur Hemmerſon. . 


r Wows: Thou ar a Rebel, and g trug Sb iA. 
After Qerdict , it was moped in arreſt wt Judgement , 
that an Action lay not fo2 theſe. wo2ds , and the whole Court 
was of that opinton : fo2 he may be ſaid ta be a nn a 
2 — of rebellion agatrſt him in an Engi Court, and 
t was afterwards adjudged accozdingly. ... 
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Croſs verſus Andrews. Hill. 40. Eliz. rot. 10 32. 


Fg upon the Caſe againſt an Iun⸗keeper of Stratron-Audleyjy 
the County of Oxon: And Declares upon the common 
cuſtom of the Realm, That an Inn keeper ſhould keep the Goods 
of his Gueſts ſafely, Kc. The Detendant pleaded, That, 
when the Plaintiff todged with him, he was ſick, and ol Nonſane 
memory, by occaſion of his fickneſs, whereof he then languiſhed. 
and it was therenport demutred, and anjudged without argu⸗ 
ment foz the Plafntiff Foz the Defendant if he will keep an 
Inn, ought at his peril, to keep ſafely his Gueſts Goods, and 
although he be ſick, his ſervants then ought carefully to [ook to 
them. Andto fa he is of Non ſane memory, it lieth not in him 
to diſable himſelf, no moꝛe then in Debt upon an Obligation. 
Nlherekoze it was adjudged fo2 the Plaintiff, 


Clerk verſus Clerk. 


Jectione firmz. The Defendant pleaded Noc-guilcy , and found 
fo2 the Platfit(if, And it was moved in Arreſt of Judge: 
ment, that the Vevire facias tas ad faciend. Jurat, in Placito transgreſ- 
ſionis, whereas it ſhould have been in placito transgreſſionis, & EjeRione 
firmæ, and therefoze a Mis ⸗trial, and not ayded by any ofthe 
Statutes. But it was moved e contra, That it was but a 
Diſawarding of pꝛocels, which is atded by the Statutes: The 
At alfo, being judicial, maybe well amended fo2 it is bit 
the default of the Clerk, che Koll, (which is the Utarcant there: 
of) being good. But the Court (Gawd abſence) held, That it 
is not amendable; Fo2 non conſtat, Hutt there may be | Altl- 
of Treſpafs depending, and that this Venire facias fSawatded 
ereupon. And although ft were ſald, That an Ejectione firme 
cs dut à plea ot Treſpaſs in its nature, yet the Actions ate ſe- 
veral, and teens the Vetare facias angh t tg be arrozoing! 7 
and this miſawarding of pꝛocels is not afded by any of f 
Statutes : dur if there had not been any Venice facias, ff 
holpen by the Statute of 32 H. 8. and 18 Eliz. CUherefoe a venire 
facias de novo Wag awarded. 


LY 


Collins werſus Harding. Ante, Paſch. 40. Plac. 6. 


and Free. F 
£02 which 
nt is ta be 


time, yet it ſhall have relation to the time of the Gzant , and 
Surrender made: as where an Obligation is made by 1 
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and the one ſeals at one time, and the other at another time, 
pet it is one entire Deed, and ſhall relate to the time ofthe firſt 
delivery, and the party ſhall declare accozdingly. So here, 
it is now in the hands of the G2antee, as one entire reverſion, 
and he ſhall declare accoꝛdingly, and although they be ſeveral re: 
verſions, yet he ſhall declare upon the truth of the matter; and up⸗ 
on the whole Caſe the Action is well bꝛought. As a man may have 
one Action of Debt upon ſeveral Dbligations : So, upon ſeveral 
O2ants of reverſions, he ſhall declare accozding to his Caſe, 
CUherefoze,-&c. Popham Held, that the Kent was iſſuing out 
of the freehold onely, which is the moꝛe wozthy , and moſt re⸗ 
garded in Law; and although aLeale fo2 years of a Copy hold 
is regarded, as a Leaſe at the Common-Law, whereof an L je&- 
one firmæ {tes at the Common Law; as all the Juſtices of England 
(beſides 3.) reſolved : yet this being coupled with Free-land, it 
thall not be regarded to have Rent muing thereout : but it ſhall 
be, as where Rent is reſerved upon a Leale of Land, and Goods. 
But, in regard he declared upon all the matter, the Court, 
ſhall adjudge upon the whole matter, that he had good cauſe to 
recover; as in Caſe, where a Leaſe is made of Land, and 
Ooods,rend2ing Rent, and he bzings Debt thereupon, and de⸗ 
clares accoꝛding to the Cale, he may well recover: So here. 
UWherefo2e it was adjudged fo2 the Plaintiff, 


Hodges verſus Smith. s 


Ebt tipott an Obligation of 2001. The Defendant plead: 
ed, that after the Dbligation made, the Plaintiff, by 
his Jndenture ſhewn in Court, covenanted , and granted un- 
to him, that ik he payed rool. at ſuch a day, that the Obliga⸗ 
tion ſhould be void; and alledges in facto, that he payed it at 
the day, &c. And the Platntiff hereupon demurred: Foz it 
was moved on his part, that, it being made after, the Jn- 
denture cannot be pleaded in Barr thereof: but he ought to take 
his advantage thereof by wap of Covenant, and it ſhall not en- 
ure, as a Betealance, 02 Releaſe. But all the Court held the 
contrary, that he may well plead it in barr, and ſhall not be 
put to his TUzit of Covenant by circuits of Action. And there: 
fore they all held, that the Platntiff ſhould be barred, 


Fyſh verſus Thorowgood. 


Au fo2 Wo2ds, Whereas ſuch a Commitſston iſſued out of 
the Exchequer to the Plaintiff, and one J.s. and by fozce 
| thereof they took divers Examinations of Witneſſes, and 
returned them into the Exchequer; that the Defendant ſaid, 
that the Plaintiff had returned, as the Depoſitions of TUtt- 
neſfes, into the Erchequer the Examination of divers, who 
were never ſwoꝛn. The Defendant pleaded in Barr, that a 
Commilsion iſſued to examine, &c. And, &c. And, that the 
Plaintiff returned into the Exchequer the Examination of one 
J. S. who was never ſwo2n, and theretoze, &c. And it was here» 
lipon demurred, and ruled by all the Court, that the Juſtifi- 
cation, and Barr were not good: Foz although one, who was 
not examined, was returned into the Erchequer, yet that does 
not pꝛove the Mods, That che Plaintiff returned, &c. * 
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the juſtification is of one witneſs onely returned, and the wowg 


are in the plural number; it was then moved, that the wozzg 
themſelves were not actionable; fo2 they be not any flander, 
which will bear an Action, But all the Court reſolved to the 
contrary: fo2, being averred, that he was a Comnnilgioner, 
and that he returned Oepoſitions, taken befozehim and his com: 

anion, into the Erchequer , it is a great kault in him to cert, 

e one, as ſwo2n and examined upon his Dath, who was never 
examified ; and it is Fineable. Wherefo2e it is a great flan- 
der unto him to repo2t it of him, &c. And it was adjudged foz 


the Plaintiff. 


Barton verſus Aldeworth. 


3 upon the Caſe. Whereas he purſued a Latitat againſt 
J. S intending to declare in Debt, upon an Obligation of 
1001. wherein he was bound unto him, and deltvered that Watt 
to the Defendant, being Sheriftof briſtow, to execute it, andad- 
vertiled him of his cauſe of Action, and of his intent to declare 
in Debt, &c. And that the-Defendant, being Sheriff, arreſted 
him by vertue of the laid Wait, that the Defendant had let him 
at large , abſque aliqua ſecuritate inventa = his appearance, and at 
the day returned Cepi corpus; and that the ſaid J. S. did got ap: 
ear at the day, but hid himſelf ; and that upon an Habeas corpus 
varded , he returned paratum habeo, which was falſe, where: 
ch 5 Plaintiff was delayed in his Sute, whereupon he bꝛought 
8 Action : The Defendant pleaded, that the ſatd J. S. being 
arreſted,put him in Sureties fo2 his appearance I. N. and J. D, who 
are perſons of ſufficient Eſtate wirhin the County, who were ob 
liged unto him in 401. fo2 the appearance of J. S. at the day inthe 
TUWit mentioned, and pleaded the Statute of 23 H. 6, by reaſon 
whereof he let him at large, and traveſeth abſque hoc that he let 
him atlarge abſque aliqua ſecuritate inventa prout, &c. And it was 


thereupon demurred: ko: it was moved in the Plaintiffs be- 


half, that the Sheriff at his peril is to take heed, that he take 
ood and ſufficient Surettes fo2 his appearance , and to ſave 
tmſelf harmleſs concerning it: Foz, although the Statuteap- 
points him to let to Bail, yet it appoints him not what Se- 
ctirity he ſhall take. But he ought to take ſufficient to pie⸗ 
ſerve himſelf indempnified. But all the Court held the Plea and 
Travers to be good, fo2 the Statute appoints him to let at 
large upon Ball, and therefoze he is compellable to take Pall 
and it is left to his diſcretion what Bail he will take. Then when 
he anſwers, that he took Bail of him. viz. J. N. and J. D. having 
ſufficient Effates within that County, that ſhall excuſe him a- 
ainſt the party; and it is not reaſonable, he ſhould be chargeable 
n an Action upon the Caſe fo2 doing that, which the Law ap- 
points. And Popham laid, if he takes one Surety, it is ſufficient 
fo2 he is not compellable to take two Sureties and, although 
that he had not the body at the day, and after:rard at the day of 
the Habeas corpus returned, returned quod paratum habeo , when he 
was at large, that is a contempt to the Court, and Fineable, but 
it is nothing as to the party, no2canhe take any advantage there- 
of, Wherets2e it was adjudged fo2 the Defendant, 
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 Bennion verſas Watſon, & Elwicke, late e ot tbe City | 
of Vork. Prin. 39 BlxZ. rot, 1084 

A upon the Cue: Ctuet cus Jobn Bell ws indebt ted unto 

um im thee 15 Dblegationsr 141. l. did he purlued a La- 
titac mc to the Sheri. ot rh 55 of York; which he ſued, 
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at large, and to eſcape taftholir * any E . — 

foꝛ his u pearayce, „ per quod he is net his Sute, 

but utter 123 49 f 59 to la ve al F e ne wy Lain the 
ſaid John Bell, to | 016 Be age 9 T ts plea 

8 Not guilty: And after the Ven. ke. it „ any veto e 

ards, upon ite to 
was dead, the Viſttin- 


t bis Catit e Pe 
eats? 


al, one ofrhe Dete NS DID. And arte 
the Conte, th at” "one of of © 75 
„ And 


28, And Bet eco 
he one Det Pp 

98 0 damage of AS iD 

reſt of Jud e th? Ir; 

beath 9 ne at the efendants ; 'F 2 ib being 
wherein t 22 4 1 5 anvhor 

Bill ſhall aff * Y Vi F 

non allecatur; f02 it was held Dy the n 

ing but in nature WER als, 


in reg. ro HL 
Seca it 1 1 not "ave no. al f 


— 


2 f 
1 
” 


at large "with bl 
diced in his Sue, Mm 2 be hath 
found guilty thereof 5 and ther 


1? , 10 le 
25 


(19) 


— — — 
2 , — 2 — — 


— 
. ͤ rn Bn nmr 
Ce — —— — — 


— — 
. ——— — 


— — 


OS re ů —— — — 


— . 


Termino Michaelis, quadrageſimo 


(20) 


Obligation, leaving the ſpaces therein fo2 the inſcri 


(paces 'y the aſſent of the ſaid G. F. and that afterwg 
e 


rty ſhould have his Action: And it is not like to the C 
er the Sheriff let him at large upon Sureties; br there he 
did his devoir, and that whereto he was compeilaple, and no 
wong; but it is not ſo here. WWherefoze it was adjudged fo2 the 
Plaintiff, and Erro2 bzought, but it was diſcontinued. 

Markham verſas Conaſton. Trin. 40 Eliz, rot. 212, 

A Ction upon the Cate. Whereas the Plaintiff, and Sir Francis 
A witoushby,'ss May, 38 Eliz. were nd in a Reconuſance of 
60 l. to William Tracy 1 l at the requeſt of the ſaid Dir 
Francis Willonghby , and £02. is Debt, with a Condition ko; the 

apment ot 315 l. upon the nineteenth day of Novem. following; 

D, whereas Sir F. W. 20. May, 38 Eliz. agreed with the Plaintif, 
That he, and G. Fox, would be obliged to the ÞPlatntif, bp an Ob⸗ 
ligation of. 1000 1. with a Condition fo2 the payment of the laid 
315, upon the ſaid ninteenth day of Nov. and to la be him harmleſs 
from the ſaid Reconuſance, and from all damages, and loſſe by 
reaſon thereof; and whereas 12 the laid 20 May, 38 Eliz. the De⸗ 
kendant at the requeſt of the laid Sir F. W. wait Formam predigi 
Scripri Obligatorii, ànd of the Condition, leaving a ſpace in the (aid 
Condition fox divers Engliſh, wozds to be put therein; viz, in 
quinta linea inter hac verba an & Tracy and auother ſpace in the 
lame line, &c. (and ſo mentions divers) And afterwards upon 
the ſame 20. Mau, An. 38 Eliz. the ſaid Geoffry Fox ſealed Scriptum Obli- 
corium prædidtum, with the {aid ſpaces. therein, and delivered 
it to the Defendant (having the ſaid ſpaces therein not ga 
up) to the uſe of the Plaintiff, as his deed; That the De 
Dant fraudulently , and maliciouſiy intending to deceive the 


Plaintiff, and ts avoid the (aid Bond quoad the Jlatntiff, pole 


the ſame day and year, without the aſſent, oꝛ notice ot the Plain. 
tiff, filled up the ſaid ſpaces, viz. in the firſt ſpace, intexlining 
the wozd William , and in the ſecond ſpace , betwirt the words, 
an & Tracy, interpoſed theſe wozds of Raglay, and ſq of 
others; and that the ſaid 315 l. was not payed at the + and, 
that afterward William Tracy ftted A Scire fac. upon this Reconu⸗ 
tance, and had Judgement upon two Nibils returned, and had 
Execution theteupon; and alledgeth in facto, That by reaſon of 
this ae dene of thele woꝛds, the Dbligation had lot his 
fozce; and he is 2 55 of his remedy to recover his Debt 
to his . #c. The Detendant pleads , That he was 
Servant to Sit F. Willoughby, aud by his command yt this 

e ſafd woꝛds, after the enſealing, and delivery thereof, by 
the ſatd G. Fox, and that he wait it accoꝛdingly; and that after 
the enſealing and delivery thereof by G. F. to the —.— 
uſe, and befoze the Pſlaintif had any notice of that Obligation, 


he, by the commandor Sir. EW. his Baſter, did fill up. lai 


E. W. ſealed and Deliveredit-tothe Plaintiffs uſe. TUheretothe 

Plaintiff agreed, and traverſeth, That he falſe, fraudulenter, & mal 

cioſe filled up the ſaid ſpaces, modo & forma, &c. And it was there- 

upon demurred; firſt, if was held by all the Court, That the 

Addition ofa Condition to an Obligation, which was ſingle, al- 
3 


though it be-fo2 the 2 of the Obligoꝛ, ſhall avoid the 
Deed, being done by the Ob abe 02 any Stranger : fo2 hels 
pit to have his remedy againſt the Stranger, by an Acfon 5 
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the Caſe. Vid 14H 8. 27. 36 H. 6. 5. 26 H. 8. fol. ultimo. So ofa Ra- 
züre of a Condition, 41 Ed. 3. zo. 28 fl. S. 27. 30 Ed. 3. 8. This in- 
terpoſition alſo of the Cloos, in the Condition of the Obliga⸗ 
tion, being woꝛds material (as it was agreed by all the Court, 
that they were) avotds the Deed: Foꝛ it is parcel of the Deed, 
and by thoſe woꝛds the Condition is altered: Foꝛ, whereas be- 
foze it did not appear, to which of the Tracies the Reconuſance 
was entred, it is now made certain; And it may be, that it was 
now to another man, then in truth it was. But although it were 
not ſo, vet it is altered, Foz, whereas it befoze reſted upon an 
Averment, yet it is now altered: And, if befo2e it was void fo2 
want of thoſe woꝛds, as they conceived it was, It is now made 
good by inſerting ot them, which alters the Deed, and therefoze 
it is illi. And although this alteration is fo2 the benefit of the 
Obligoꝛ, vet it is not material; koꝛ the Deen ought alwayes to 
remain, as it was at the beginning. And theretoze Fenner ſaid, 
that it was adjudged in the Common Bench, that where Feck- 
nam, Dean of Pauls, made a Leaſe fo2 years, rendzing 27.1: (as 
was the intention) But the Indenture of the Leaſe was Z6.1. 
Blit the Cotinterpart was acht the Leſſee afterwards, acco2d- 
ing to the Intention, and to make it agree with the Counterpart, 
made it 27. |. and ſo it was fo2 the benefit of the Leſloꝛ, yet it was 
ruled, That to2 this cauſe the Leaſe was void: So here, Vide 
28 H. 8. 17. and 9 Eliz. Dyer, 261.. Jt was alſo reſolved, That al- 
though it was filied up by the appointment ot his Maſter, that ſhal 
not ercuſe him from the ill fac. And, although it were done be⸗ 
foze notice ot the Delivery ot the Obligation to the Plaintiffs 
ule ; yet it was holden, That it was not material: Foz, p2eſent- 
ly, by the delivery to the Plaintiffs uſe, it veſted in him without 
notice (and the Obligoꝛ had no further to meddle therewith) Foz, 
being fo2 his benefit, it veſted in him befoze the agreement, and 
is not Countermandable ; AS 33 H. 8. 29. 18. And, although that 
the interpoſition of thoſe woꝛds was by the aſſent of the Dbligoz, 
alter the Obligation was ſealed; yet it is not to any purpoſe: 
But, ik it had been appointed by the Obligoꝛ befoze the enſealing 
unnd Delivery thereot, that it ſhould be afterwards filled up; 


popham ſatD, It might then peradventure have been good enough, 


and it ſhould not have made the Deed tobe void. But, being af- 
ter, it ſhall avoid the Deed. Tlherefoze it was a5 Bed fo2 the 
Plaintiff. Note, That Markham had befoze bought Debt in the 
Common Bench, upon this Obligation = G. F. who plead: 
ed the filling Up of the Spaces, after the Bond ſealed, and de⸗ 
livered; and ſo not his Deed : and it was held clearly to be a 

ood cauſe of avoiding the Bond, TUherefoze he there took Jl: 


ue, that they were not filled up, after the fealing, and delivery, 


which being pꝛoved at the Ni6 prius, he wasnon-ſtited. TUherefoze, 


{02 his ip 107 fh he brought this Action ; and it was adjudged ac- 


Coꝛdingly fo 


e Plaintiff, and a TUrit awarded to inquire of. 


| Sawyer verſus Wilkinſon, Trin. 40 Eliz. | 

1 Fo? the taking an Ox⸗hide 10 June 38 Eliz apud St. Pa- 

ters in Cornhil. The Defendant juſtifies; Fo2 that the Map⸗ 

N and Comminalty of London were ſeiſed in fee of an Houſe .cal- 

led Leader-hall, being the place, where, cc. And becauſe the ſaid 
Drhide, at the time atozelatd, was th 


ere damage feſant , Pe, 
2 as 


(21) 
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bought the Pide in the Market there of one W. B. and deuber 
ed it to William Hunt to carry away; and the ſaid W. . ng 


Baron werſus Sleigh. Fil. 40 Eliz. 


„ upon the Caſe, UuUhereas the Plaintiff was Bail in the 
Queens Bench koz one A. 5. at the Sute of William Rich In 
Debt foꝛ 191. and whereas the ſaid A. S. was ſued in debt by the 
Defendant fo2 200.1. in which Action one Jo. Starton, and Hercules 
Arthony were Ball fo2 him: That the Oefendant aftera Reco- 
very in Debt againſt the laid A. S of the ſatd. 2001. took fozth a 
Capias againit the ſaid A. S. which was returned Non eſt inventus: 


And, that the Defendant afterwards, at-Weſtm. &c. by fraud, and 
Co vin to charge the Plaintiff with the laid Debt of z00l. reco⸗ 


vered ut ſupra, infoꝛmed the Court in deceipt of the Court, That 


the Plaintiff was Ball oz A. S. at his Sute (whereas he was 


not, but was Bail onely fo2 him at the Sute of Rich, which 
was well known to the ſald Detendant)'He thereupon injuſte impe- 
travit a TUrit of Scire fac. upon this Bail againſt the Plaintiff, 


which being returned Nihil, he by the like fraud , and deceipt 


pꝛocured a ſecond scire fac. againſt the Plaintiff, which was allo 
returned Nihil. TUhereupon it was adjudged, that the ſaid dei 

the Defendant ſhould have execution againft the Plaintitt- 
That the Defendant, przmiſſorum non ignarus, by the like fraud, and 
deceipt to arreſt the Plaintiff, in deccipt of the Court, pꝛocured 
a Capias ad ſatisfac. Agatnſt the Platntiff, CAhereupon the Plak 
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tiff was arreſted, cc. to his dammage, cc. The Defendant plea- 
ded Not guilty, und found agatnit him, and it was moved in arreſt 
of Judgment, that this Aion lies not. Foz it is to pꝛocure 
Pꝛoceſs Judicial to be awarded, which is the act of the Court . 
und the milawarding thereof, although it be upon inkozmation 
of the party, as it is the ſurmiſe ot the party, no Action lies fo2 
it: koz tit is but erroneous, qnd the default of the Court to 
award it upon ſuch infoꝛmation. And in p2oof thereof, 21 Ed. 4. 
23. was cited, where a Krit of Habeas Corpus was awarded to 
remove a Caule out of London, fo; that the party had an Action 
depending here, whereas in truth he had not any : Although 
this were upon the Jnfozmatton of the Atturny to the party, 
and the other delayed in his Sute thereby, yet it ts not action⸗ 
able: but, if it were awarded upon ſurmiſe, that he was Servant 
toons of the Clerks, where he was not, there an Action would 
lie; foꝛ thatthe Court could not know, but meerly upon the par⸗ 
ties Jnfounation, So here, betoze the Pꝛoceſs had been award- 
ed, the Court might have ſeen, whether he were the ſame per⸗ 
ſon, who was Bail. WWherefoze, cc. But Fenner, and Chinch held, 
that the Action was maintatnable, in regard it is ſhewn, that 
he pꝛocured it by fraud and Covin, to deceive him, and although 
he knew that he was not the ſame party: ſo there is an apparant 
Tort in him, and it is alledged, that he was the catiſe of award- 
ing the Pzoceſs againſt him; As where one pꝛocures a falſe Suite 
to be bzought in anothers name, oꝛ where one caſts a protection 
without cauſe, o2 the like; wherefoze, without argument abſenci- 
bus Popham, and Gawdy, they adjudged it fo2 the Plaintiff, 17 Ed. 3. 
51. 20 H. 6. 31 & 24. 27. Aſſ. Plaintiff 7 5. 


; Blake verſus Stanley, 
Ction f02 woꝛds, Thou art a Coyner of falſe Money, and I have mo- 
neyto ſhew which thou coynedſt. After Aerdidt it was moved, 
That the wowds were not acfonable, fo2 he doth not ſay, that 
he copned Money currant in England, otherwiſe it is not Treaſon, 
but Miſpꝛiſion. Sed non allocatur, and adjudged fo2 the Plainttir, 
abſentibus Popham ànd Gawdy. | 


Stebbing verſus Goſnal, Trin, 40 Eliz. 108. vel 376, Suff. 
. upon the Caſe, by a Copy⸗holder againſt his Loꝛd, ſup⸗ 
L'Ypoſing that he was a Copy-holder in Fee, and that within 
the Mannoꝛ is ſuch a Cuſtome, That every ihn Beten ſhall 
have the Loppings of the Pollingers; and becauſe the Oefendant 
had cut down two Oaks being pollingers, whereby he loſt the be⸗ 
nefit of the Loppings, he bzought this Action; The Defendant 
Proteſtando, that · there is not any ſuch Cuſtom, fo2 lea ſaith, 
that he cut down two Oaks, being Pollinger-Timber Trees, 
and left the Loppings there fo2 the Plaintiff, And thereupon 
the Plaintiff demurred. Godfrey fo2 the Plaintiff moved, that 
it was not any plea; fo2 a Copy-holder hath not onely intereſt 
in the pꝛelent Loppings, but in a future pꝛoſit by the Loppings, 
and therekoꝛe the Lo2dought not to cut them down to his pꝛe ju⸗ 
dice. And he cited a Caſe to be adjudged in this Court, betwixt 
Garnon and Keble, that this point was adjudged upon demuurrer, 
that an Action upon the Caſe was maintainable. And of that 


Opinion were Popham and Fenner : fo2 a Copy-holder of 1 — 
| Ance 
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tance hath intereſt in the Loppings and Boughs, as well a 

the Lo2d in the Timber : And itthe Lozd cut down all the Tin 
ber-trees, then the Coptholderſhallloſe ali the pzofit, which fo2 
the future might come unto him, and never afterwards ſhould 
have any mo2e Loppings ; and it is a reaſonable cuſtom to have 
the Loppings of the Pollingers, which anctentiy have been continu: 
ed. Kiherekoze. æc. Bur Clinch doubted, becaule that then the 
Low, who hath fytereſt in the timber, ſhould never by this meas 
have any pꝛofit thexeot, and thereby loſe his Inheritance; where: 
fo2e it is reaſon, that he might take the timber, and leave the 
Loppings to the Copthoider : Otherwile they ſhouid never be 
cut down, and the timber would decay, which would be a pzeju- 
dice to the Common wealth. But notwirhſtanding, popham, and 
Fenner ( abſente Gawdy ) gave rule, Chat it other cauſe were not 
thewn, Judgment thould be entred fo2 the Plaintiff,  . 


Smith verſus Belay. 


oy fo2 a Rent-charge : Upon Demurrer the Caſe was, 
that Edward Ardes the O2and-father made a Feofimentto the 
uſe of Katherine his TUife fo2 life, Kemainder to Richard hig Son 
fo2 life, and .after to his eldeſt Jſſue , which ſhould be at the 
time of his death, Remainder in fee to J. S. Richard had Iſſue 
John his Eldeſt Son, Edward the O2and-father dies, Katherine lets 
tt fo2 years to Richard. Richard and J. S. made a Feoffment, and le⸗ 
vled a fine with Marranty, and Pꝛoclamation to Belay. Katherine 
dies, within five years after Richard Dies. John being his Eldeſt 
Tſlue, at the time of his death, enters as in his Remainder, 
And whether the Kemainder were deſfroyed by theſe Jas, oz, 
that he now might enter ? was the ſole Queſtton. Tanfield moved, 
that this being a contingent Remainder, and being deitroped by 
the Feoffment, and Fine, befo2e it Hapned and teil, that it never 
ſhould now take effec + Foz, if there be any diſturbance befoze, 
that this future uſe comes into Eſſe, it is deſtroyed fo? gver 2 
And in this Caſe upon the ſame Title; betwirt lerringham and 
Ardes, this Court was clear in opinion, that this future Uſe was 
defiroyed , but that was upon Evidence to a Jury. And in Chid-. 
leys Cale this Point was reſolved by all the Juſtices accozding⸗ 
ly : And of this opinion was the whole Court. But becaule 
there were none on the other ſide, they would adviſe, 


Ireland verſus Coulter, Paſch, 40 Eliz, rot. 393, or 339: 


Doe againſt him as Executoꝛ to one Hunt. The Defendant 
. L Fpleads, that Hunt the Teſtato2 was bound · in a Statute ot 
100. |. and beſides, that he had not any Aﬀets : And hereupon they 
were at Iſſue, and a ſpectal Uerdic found, that the Defendant 
was Executor de. ſon tort demeſne; ànd that the. Teſtatoz was 
fndebted unto him, and that hs retained divers goods to ſatil- 
fie that Debt due unto himſelf, and over and above, then to ſa- 
tisfie the Reconnuſancehe had not in his hands, cc. Et ſi, &c. It 
was argued by Tanfield and Goldſmith fox. the Plaintiff, and by Coke 
fo2 the Defendant, The ſole point was, whether an Executor de 
ſon tort may retain Goods to ſatisfie himfelf 2 And Coke moved, 
That he well might. And the Plaintif, by this Action again 


3 


—— 


him hath allowed him ta be rightful Executo? : Wherefoze the 
tinding, that he was Executoz per Torr is not material. And 
he, being allowed to be Executoꝛ, may do ali things, as an Exe- 
LUt92, viz. pay Debts, 02 any other lawful acts. And as he may 
do it to d ſtranger, lo he map pay himſelf. Gawdy, and Fenner 
were of his Opinion: Foz as he ſhall be charged by reaſon of 
his poſſeſlion: Like reaſon it is he ſhould be attowed all lawful 
acts; and this is here a lawful act: as where a Oiſſeiſoz pays 
rent, they ſhall be reconped in Damages. So tf one enters 
as Guardian, who is not Hnardtan, he ſhall have allowance to2 
all reaſonable acts,as a lawful Guardian ſhould, And it might be; 
That in this Cale he did not know Himſelf, but that he was 
rightful Executoꝛ; as it the Teſtatoꝛ hadfirft made a Teſtament, 
and thereby made him Executoꝛ, and afterwards had made and- 
ther Ceſtament, and thereby made another Executoz; and the 
firſt was pꝛoved, all lawtul acts done by him are good; and, al⸗ 
ar 1 the other Teſtament be afterwards found and p2oved, 
t 


ELIZ ABE TN E, in Banco Reginæ. 63¹ 


at ſhall not defeat the lawful acts. Popham and Clinch e contra; 

92 an Executo2 de fon Torr ſhall never have any benefit by his 
Malefeſance. And it is not like to the Caſe, where a Diſſeiſo2 
pays rent: fo2 that is not any wꝛong, oꝛ pꝛejudice to a ſtranger; 
0? to any other to pay that which is due: but here this is pꝛejudi⸗ 
clal to a ſtranger; to2 every one will be Executoz after the 
death of a Teſtatoꝛ, and by that means be their own Carvers; 
and pay themſelves befoze any other Debtozs , whereby great 
inconventences would enſue. Netther is this like tothe Caſe , 
where one enters as Guardian, who is not Guardian; fo2 there 
the Jnfant may have Treſpaſs agatnſt him, oꝛ he may charge him 
as Suardian. And if he charge. him as Suärdlan, it is reaſon 
je chould then have allowance as Guardian. Where one likewiſe 
8 made Executo2 by a foꝛmer Teſtament, and afterwards ano- 
ther Teſtament is made, and therein another made Executoꝛ, 
and the laſt Teſtament not being known; the firſt is pꝛoved, and 
the Executoꝛ pays debts unto himſelf, and then the ſeeond Te⸗ 

ament is Diſcovered and p2oved : Pet peradventure the pays 
ment of the firſt Executoꝛs debts ſhall be allowed him, agaruſt 
all ſtrangers at the leaſt : fo2 he had colo2 to do it, as Erecu- 
to2 by the firſt Teſtament, and he is to be allowed fo2 all Judicial 
acts, which he did, ec. But it is not ſo here, where he takes upon 
bim to be Executor de ſon Tort & Teſte Demeſne. And d ꝛeſident was 
cited, Paſch. 32 Eliz. in Communi Banco; Chat an Erecuto? de ſon Tort 
might not retain to ſatisfiehimſe'T. - Wherefoze,ec, Afterwards 
upon another day it was moved again, and the Court ſaid; 
They were reſolved, that an Executoꝛ de ſon tort Derneſne cannot 
retain goods ts ſatisſie himſelt his own Debt, And Popham ſaid; 
That divers of the Juſfices at Serjeants Inn (to whomhe had 
propoun ed the Cale) were. of that — And, that they re⸗ 

[ved to enter Judgment fo2 the Plaintiſf: But it was then 
ſurmiſed to the Court, that the Oetendant was dead, and there- 
upon a ſtay of Judgment was p2ayed : but the Court would not 
ſtap it upon ſuch ſurmiſe. But upon the Plaintiffs prayer Judg⸗ 
ment was entred. 5- Co. 20: 
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(28) 


und no Judgment herein. Trin. 41. Pla. 44, poſtea. 


upon the Patent, the entire ninth Sheaf paſſed, oz nat 


Phillida Shackborough verſus Biggins. 3 $a 
ppeal of Murther fo2 the deatij of her Hus band. The Deren. 
dant pleaded: Not guilcy, an was found Not guilty of the Mur 
ther, but guilty: of the Daulanghter, The Octendant prayed ta 
be diſcharged, becaule the general Pardon had diſcharged hum, 
thathe ſhould not be put to have his Clergy, and this punichment 
18 not foꝛ the party Plaintiſt: dut it was ruled, That it was at 
ths parties Sute, and that che might well pꝛay it, and ſo ſhe did. 
Note, that Muſgraves Tale was here cited, and the Recod viewed, 


Berownlow . verſas Farr, Trin. 39 Elia, rot. 626, Linc, | 
["Reſpaſs foꝛ the taking of two Loavs of TUheat ſet out fo2 the 
ninth part of the Ozain in Hepworth. Upon Not guil Rien 
ed, it was demurred upon the Evidence, and the 1 
That King Ed. 6. was leiſed in Fee of the ninth Sheaf of ths 
Com and Geain in Epworth, alias Hepworth, as parcet of the poſ- 
ſcſ[sions of the Abby of St. Leonards, in Comitat. Eborum: andy 
up Letters Patents under the Sꝛeat Seal in 7 Ed. 6. granted to 
Eſtofe und Dow nman, and to their Heirs , Totam illam medietatem 
nonæ garbæ bladorum & granorum vocat. The ninth Sheat de, & in 
Epworth in Comitat, Eborum modo vel nuper in tenura, five occupatione 
Villielm, Ward, ac guper Monaſterio St. Leonard in Comitat. Eborum 
diſſolut. ſpectant. And under this Patent the Plaintiff claimed the 
entire muth Shear: koz in truth all was in the tenure of Ward 
by a Leaſe made 36 H. 8. under Rent: but Epworth was not in 
the County of York, but in the County of Lincoln. * 
”waSt 
queftion, by reaſon of the Statute of Diſrecital made 7 Not 
And it was argued by Roper foꝛ the Plaintiff, that all paſſed, foz; 
the quantity being miſtaken , it is erpeeſty atded by the Letter 
of the Statute; and if not, yet by the intent of the Statute; 
But Henry Yelverton e contra. But as' to the Miſpaſton of th 
County, where Epworth lady, it was agreed on both ſides not 
he material. Foz that is holpen by theStatute, and ſoheld the 
Juſtices Popham and Clinch, cxreris Juſticiariis abſentibus: blit as to the 
pꝛincipal Batter, Popham ſdid, That the Patent could n 
convey moze than the Moyety, if it could convey that: Foz, 
when the King was deceived in his G2zant, ft was not the inten⸗ 
tion of the Bakers of. the Statute to help that Gzant, as ił the 
King grants the Mopyetp of two acres, it is not reaſon, 
that the Patent ſhould be conſtrued , that he ſhould have tws 
acres : and that is the difference, as to the quantity where the 
certainty is plain; as where the King grants two acres, 
called the Mannoꝛ of D. whereas the Maͤnnoꝛ contains an hut- 
vey acres, it is a 4 —＋ of the whole Mannoz, and of 
all the acres : but it he had granted all his Mannoꝛ of D. can 
taintng ten acres, whereas it contained twenty acres, Noth 
had paſſed by the Common Law, but it is aived by the Sti 
tute : There is alſo avdifference as to the quality, and naätutt 
of the thing. As where King Hen. 8. granted to Sir Thome 
Moor Totam Turbariam ſuam in D. where n foꝛmer Patentee, havin 
ſuch a Gzant, had befoze converted part thereof into ara- 
ble Land, and part into Paſfure , That Str Thomas Moor 
ſhould have but that onely , which was then * 


* ES, 
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and the Statute doth not remedy ſuch a Orant, Foz Turbary is a 
Pꝛofit pernable, which may be in one place, and not in another, 
urter converuon; but it it were a great Moor, and after ſy 

converſion of part into Arable, oz Paſture, the King had grant- 
ed totam Moram ſuam, it had been otherwiſe; to2 that is pꝛovided 
fo2 by the laid Statute z and it he had granted ail his Eſtovers 
in ſuch a Wood, whereas he had not any Eſtovers, but a Cop⸗ 
pice in the laid TUsod; he was not remedied by this Statute: and, 
it a common perfon had granted an acre called the two Acres, one 
acre onely had pafled, A fortiori in the Kings Cale. Wherefoze 
it was adjudged to2 the Plaintiſt with the aſſent of Clinch, ceteris 


Juſticiariis abſentibus. | 
| Barſdale verſus Smith. 


Reſpaſs by a Uicar, fo2 taking of two loads of May, and carry- 
ing it away. The efendant pleads, that the place, where, 
&c. is within the parith of Maidſtone, whereof he is Parton impar- 
ſonee; and it was let out fo2 Tithes: and, that he uſed to have De- 
cimis garbarum, & fœni. The jd laintiff replies, and ſhews a Compa⸗ 
ſition in the time of K. Hen. 3. and that the Uicarage was then 
endowed, which was; that the Uicar ſhould have minutas d-cimas, 
& totam decimam garbaram in Watworth (which was an Pamlet 
within the faid pariſh, and the place, where, &c. and was parcel of 
that Hamlet) and, that at all times, whereok, &c. he, and his 
pꝛedeceſſoꝛs (Uicars there) had uſed to have the Tithe of Da 
there. TWhereto2e, & c. And it was hereupon demurred. Tankeld, 
By this p2elcription, he cannot have Map. Fo2 Garba 18 irh dhe 
Com, and therefoze this p2eſcription cannot ſtand with t 
compoſition, Coke e contra: fo2 as the uſage hath been, ſo it ſhall 
be expounded, Fo2 it was ad judged in the Excheguer, where a 
Iatent was made by King John to one, and his ſucceſſoꝛs; and 
ecauſe Bracton faith , that anciently ſucceſſor was taken fog 
Hzres , and that always ſince it had uſed to deſcend Jure hære- 
ditario, it was ad judged, that the Deir ſhould have it by that Char⸗ 
ter. Wherefo2e, &c. And all the. Court here reſolved accco2ving? 
ty, in regard it was an ancient Charter, and conſtantly had 
been uſed to extend to Pay, the woꝛd Garba might well extend 
thereta, although at this day it is commonly uſed in another 
ſence. UWlherefoze it was adjudged fo? the Plaintiff. 


Broom verſus Hore. 


Der fo2 Rent. The Caſe was, That Sir Chriſtopher Broom 
LY Lett Land to Hore, rendzing Rent, who Lett to Wriglef- 
worth the fourth part of an acre, and afterwards Sir Chriſtopher 
Broom granted the reverſion to George Broom now Plaintiff x 
and he bzaught debt againſt Hore fo2 the entire Rent. Tavficld 
moved, that the Action lap not; fo2 when the Leſſee granted his 
Eſtate in part, and the Lefſo2 granted all the reverſion of the 
Entire, the pzivity thereby fo2 that part, which was granted 
over, was utterly deſtroyed, and no action as to that part lies 
agatuſt the firſt Leſſee; as in the Caſe of Humble and Glover wag 


adjudged in this Court; and the Action being gone in part, is 


gone fo2 the whole. Stephens e contra: becauſe the entire Eſtate re: 
| Bm mm mained 
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mained in part of the Land, and ſo the entire pꝛivity, and ac. 
on remains fo2 the whole againit the firſt Leflee; and 1018 2411. 
Ryfdens Cafe; anD 2-Aſl. 52. and all the Court was of that opinion. 
It was afterwards. moved by Tanfield; that here was a iu. 
penſion of the entire Kent, Fo2 it is alledged and confeſſed, 
that the Plaintiff entered into that part, Lett to Wr. and then 
that is a ſuſpenſion of the entire Kent ; But the Court ſaid, 
That this Entry, were it lawful, o2 tozttous, being by the com- 
mand of W. veſted ail in W. and he was but ſervant to w. and 
nothing thereby.veſted in the Plaintiff, and therefoze here is 
not any poſſeſsion in him. Wherefo2e it was adjudged to the 
Plaintiff. 3 Co. 24. 


Malyns werſus Sir John Hawkins. 
Hill. 38 Eliz. rot. 676. 


Udita Querela. ts avoid an Execution of 500 l. upon a Judge: 
ment in this Court , and furmiſeth: Chat the ſaid 5oot. 
was patd to Str Jo. Hawkinsatter the Judgement in diſcharge of 
the Judgement ; and the Audita Querela was awarded out of the 
Chancery, directed to the Juſtices of this Court, &c. Thereup- 
on a Scire fac. Wag awarded. And the Sheriff returned, That Sit 
Joh. Hawkins was dead. WUhereupon it was ſurmiſed to the 
Court, that Dame Hawkins was his Executrix, and a Scire facias 
was awarded againſt her, which was grounded upon this Audit 
Querela, and ſhe appeared upon tt, and pleaded, That the fozeſaid 
500 l. was not paid in diſcharge of the Judgement, and thereup⸗ 
on they were at iſſue: aud it was found Quod illæ 500 l. ſuerunt ſo- 
jutæ by Str Horacio Palevizino to Str Joh. Hawkins, to have the Judge- 
ment alsigned over unto him. Et ſi, &c. And thereupon the opint-- 
on of the whole Court was, That when the Jury found, Quod 
illz 500 l. ſolutæ fuerunt, that ſutficeth fo2 the Plaintiffs iſlue, 
And what was found mo2e is but ſtirpluſage ; and that an Au- 
dira Querela well lies upon. this matter in fait to diſcharge the 
Execution; fo2 tif it be true, that the 500 l. were paid fo? the 
Judgement: it is not reaſon ye ſhould be ſtayedin Execution foꝛ 
it. And, although it be found, that a ſtranger patd it, yet 
when it is found, Quod illæ 5001, ſolutæ ſuerunt, it is then to be in- 
tended the ſame lum, to2 which the Judgement was obtained, 
and thereupon the Judgement was diſcharged, and Rule given, 
that Judgement ſhouly be entered acco2dingly, But after- 
wards Tanfield at another day moved, That, this Audita Querela 


being an Oꝛiginal out of the Chancery; the party being return⸗ 


ed mortuus, there being but one party named therein, it is to⸗ 
tally abated 2 and the Scire fac. thereupon awarded is vold, and 
without warrant. Wherefoze, &c. Doderidge e contra. Fo? this Au- 
dita Querela ig not in nature of any Writ : but it is as a Commil- 
ſion to2 the Juſtices to call the parties, and to hear the Com- 
plaint, and to do right, and there is not any party certain 
thereto, So, although the Teſtatoz be dead, the Executo2 may 
well be called by a Scire fac. and, being made a party, may beex⸗ 
amined; and this Sute is tn caſe of the party who is in pziſon, 
and therefo2e ſhall be favoꝛed in Law, and not quathed, if any one 
be made party to the examination. And to that purpoſe . 

3 H. 7. 
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3 H. 7. 1. 2.R.3.1. 11 K. . brev. 638. where a TUrit of Audita Querela 
was bzought againſt two, and one of them dies; Jt was ruled; 
That toꝛ this Cauſe the Crit ſhould remain, and not abate, So 
35 H. 6. 23. A two be {laintiffs, and the one be non-ſuiteD, o2 
releaſe, it ſhall not pꝛejudice his Tompantons becaule it is ſued 
fo2 the eaſe ot both, And 13 Ed. 3. tit. Audit; Quer. 26: this Writ 
was bꝛought to avoid a Starute toꝛ the Mon age ofthe Conuſee, 
dec. where the Conulee was returned Mortuus: Pet the Eonnſee 
was diſcharged, and there was noc any doubt, that the Arit 
ſhould abate. By this means alſo another mifchiefmight enſue : 
that the Party alwayes might remain in pꝛilon: Fo2 it may be, 
whereas one 15 returned Mortuus at one time, ſo another at ano- 
ther time might be returned Mortuus, and ſo infinite; A Scire fac. 
alſo is in nature of an Audica Querela, when one is in Execution: 
fo2 it ſhall compꝛehend all the matter. TUherefoze, &c. Tanfield e 
contra, J agree with the Books; That in an Audita Querela againſt 
two, ik the one dies, as long as there be any Party alive, who can 
be Party to the Examination, the Wrtt ſhall not abate, no2 a 
new Audica Querela be bzought' : But there is not any Book, 
that where there is but one Party, and he dies, that ſaith the 
CCrit ſhall ſtand, But the Book of 13 Ed. 3. is grounded upon 
another reaſon, fo2 that better expounds 18 Ed. 3. 15. which is the 
ſame Cale; where an Inkant bzought an Audita Querela fo2 his 
Infancy, and his age was inſpected : although the Party were re⸗ 
turned Mortuus; yet no new Audita Querela ſhould be awarded, Fo2 
his Non age being adjudged, none can contradic it, noꝛ have any 
plea thereto: And therefo2e it would be in vain ta make any nem 


Party thereto; wherekoze the Party was diſcharged. And 


whereas it hath been laid, That a Scire fac. might be b2onght in na⸗ 
ture of an Audita Querela; and there needs not any new Audita Que- 
rela : True it is; but then it is meerly grounded upon a Recon 
here, which compꝛehends all the matter: but it 1s not ſo here; 
fo2 this is grounded upon the oziginal Writ, which being abated, 
he Scire fic. awarded thereupon is ill. TUHherefoze, #c. Gaudy held, 
hat this was but a Commiſſion, which ſhall not abate by death, 
and is like to a Mittimus upon a Fine, 14 H 7. and there is not 
any Patty here, but a Commandment, quod vocatis partibus Juſtice 
be done, Therefoze, &c. But all the other Juſtices againſt it: 
Fo2 it is an Pꝛiginal awarded out of the Chancery, And if the 
Parties be dead, the TUrit ſhall abate, and the Commiſfion is 
determined. And they agreed to the Cales, where there are two 
Iarties Defendants , and the one Dies, that there the Urit 
all not abate; and fo to the Caſe of an Jnfant foꝛ the reaſon a- 
boveſaid. Thereupon it was adjudged, That the Writ ſhould 
abate, and that a new Audita Querela ſhould be purſued. And ſo it 


was, and the Party thereupon bayled, 
The Lord Barkley verſus the Counteſs of Warwick. 


"Rror of a Judgment in the Common Bench, in a Wrir ot Parti- 
tion, Upon the firſt Judgment quod partitio fiat, befoze the 
return thereof, and the ſecond Judgment quod partitio ſtabilis fit 
accozding to the courſe of this TUrit; a Wrtt of Erro2 was 
bꝛought, and the Erro2 aſſigned : and it was alledged, That 


there was not any pertec Judgment yet given, vntil the ſecond 
Pmmm 2 Judg: 


(32) 
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udgment, and therefoze the (Urit lay not: but in divers Ca. 
—— there be two Judgments, where the firſt is the pin. 
cipal, There Erro2 map lie betoze the ſecond; as where an gc. 
ſize, 02 an Eject ione firmæ ig holight, where the Landis the Wing: 
pal, ik Judgment de given tozit : although damages are to be 
recovered, yet befoze a (Arit of Enquirp fo2them, Exxoꝛ lies, ve. 
cauſe the damages but accefſozy. . But in Treſpaſs, oz in an . 
tion upon the Cale, where the damages are the pꝛincipal; al. 
though that the Judgment be Quod recuperet, yet Until damage 
be enquired, and Judgment thereupon, no Crro?2 lies 2 as it wag 
agreed in Ruſſe! and Prats Cale, ſo in 21 Ed. 3. in the Cale of gc: 
compt, until the ſecond Judgment, no Writ of Erroz hes: fox 
the Plaintiff might be r befoze the ſecond Judgment 
given; as 1 H. 7. 2. 18. (0 it was adjudged in 11 Eliz. betwixt 
Harding und vine. So 7 R. 2. in formedon, wyere the Tenant was 
ouſted of Aid, Erroꝛ lies not until the Judgment of the Panci⸗ 
pal : And ſohelv all the Court here, That the ſecond Judgment 
in this Cale is the Pꝛincipal, and betoze that death ſhall abate 
the Writ, And they agreed the differences in the Caſes, where 
» the damages are but acceſſozy, cc. But becauſe it was a nem 
Cale, they would adviſe, Et adjournatur. Note. Byownlow the Protho- 
notary told me, That it had been adjudged in the Common Bench, That the 
death. after the firſt Judgment ſhall not abate it. For where the Plaintiff died 
after the] firſt Writ, the Heir had a Scire fac. upon that Judgment, and it held 
to be maintainable : and, if fo, the firſt Judgment is the Principal, 


7 


Buskin, alias Living ver ſas Edmunds Ante, Mich, 38, Pl. 7, 


(33) Ebt in London — a Leaſe foz years, ſuppoſed to be made in 
London of Tpthes in H. in the County of Kent, by the gp 

ſignee of a Bevetrſion againſt the aſtignee ot a Term. After Ger. 
dict upon a Nihil debet pleaded, and found foꝛ the Plaintiſt, it was 
moved in Arreſt of Judgment ; fo2 that this Acton was bꝛought 
in London. Fo2 it is not grounded upon any pꝛivity of Contra; 
fo2 both the Parties are ſtrangers to it: but dy reaſon of the 
occupying the Land, and the Eſtate of either of them therein. 
And although peradventure the Action at the firſt might well have 
been bꝛought in London by the Loſſoꝛ, to2 the Contract madethere, 
yet it cannot be ſo here. Wiherefoze, cc. Altham and Brock moved 
koꝛ the Defendant, that the Action lies not: Sed non allocatur. Fo? 
the Pꝛivity of the Contracts conveyed with the Eſtate. But (0? 
want of-P2ivity, Debt lies not againſt the firſt Leſſee, becauſehe 
was not pꝛivy in Eſtate. But the Contract is alwayes triable 
where it was made (viz.in London) and therefoze the — is 
well maintainable. And it was adjudged fo2 the Plaintiff, 


Scambler werſus Waters. 


34) Ac upon the Caſe, fo2 diſturbing him to execute the Office 
of Steward of the Courts, and to take the Þ2ofits, cc. and 
ſbews all his Title in the Deelaration. Upon Not guilty pleaded, 
a Special Cerdict was found; That from time whereof, ct. 
There was a Steward of the Courts of the Biſhops of Norwich, 
who uſedto have 10l. Fee by the year, as alſoan W 


—— 


— 


— 


ELIZABETH E, in Banco Reginæ 


who had 41. fee per annum, &c. Ard that the Duke of Norfolk wäs 


10h-Steward, and died, and that the Biſhop of Norwich granted 
951 Halte of under: Stewardchip to Nicholas Hare. andto 10 ok his 
Sons koꝛ their lives; That Nicholas Hare und one of his Sons 
died; and that the youngeſt Son, being within age, granted it 
to Waters the Defendant, And that Scambler Btſhop of Norwich 
granted both thoſe Offices to the Plaintiff, with the Fees; and 
that the Detendant diſturbed him. And it was moved by Daniel 
Serjeant, and by Tanfield, That this Uerdid is found fo? the Plain 
tiff, Foz being kound, that it was the Cuſtome, that he might 
make an Under⸗Steward and he granted the Dffice to thee ; that 
cannot be well maintained by the Cuſtom. It is alſo againſt rea- 
ſon, that the Biſhop having the Sant of the High Stewardſhip, 
that he Gould appoint che Under⸗Stewardchip; fo it is the Office 
and duty of the Wigh Steward. An Inkant alſo cannot be an Ok⸗ 

ficer ; fo2 he cannot be a Judge ina Court, as a Steward is in 
the Leet, a multo fortiori he cannot aſſign over the Office : fo2 an 
Inkant cannot be Bapliſt, no2 Attozney foꝛ this cauſe; fo2 he 18 
not to be concei ved to be of diſcretion to execute it. Much leſs 
can he execute the Office of a Judge. TUherefo2e, ec. Popham 
and Fenner held, That an Infant cannot be a Steward, fo2 he can- 
not by Intendment execute it, much lels may he afſign it over. 
And Popham ſaid, That it was uſual fo2 Biſhops to appoint great 
Perſons to be Stewards, and toappornt their imder⸗Stewards 
allo. But it would be hard to maintain it, unleſs they be anci⸗ 
ent, and diſtinct Offices. Et adjournatur. Co. Littl. 9 | 


Ards verſus Watkin; Trin. 40 Eliz. 


Pon Demurrer the Cale was; Leſſee fo2 thirty years of aparcel 

of Land, called Shorrwood, lets it fo twenty eight years, ren- 
ding 34 l. Kent per annum, and after deviſeth 28-1. parcel of 
that Rent to Ws thee Sons, ſevetally to every of them a 
third part; and the one of them bungs Debt ko his part ok 
the Rent: And whether this Action lap, o2 not ? was the Que- 
ſtion. And it was argued by Rydgley-fo2 the Plaintiff, and by 
Nichols fo2 the Defendant, And Gawdy and Fenner held, That. the 
Action well lay: fo2 there is no doubt, but that Rent may be 
viſed, and be divided from the Reverſton, Fo? it is not meer-l 
athing in action, but quaſiau Inheritance; as 26 H. 8. Dy. Kno 
Cale is, and 24 H. 8. Ryſdens Cafe, If Leſſee grants over all his 
term in part of the Land, yet it is chargeable in an Aa 
with the entire Rent : Foz he by his ack cannot 1 4 
And by the grant of part the Leiſee is not compellable to'At- 
toꝛn: Fo2 then he ſhould be lyable to two Actrons, 02 two Df- 
ſtreſſes. But the Devile is quaſi an Act of Law, which ſhall enure 
without Attoꝛnment, and ſhall make a ſufficient P2ivity, anda 
it may be well appoꝛtioned by this means; Wherefo2e, &c. But 
Popham And Clinch e contra. F82 as the Leſſee by his oon att ſhali 
not divide the Leſſozs Contract, no2 appoztion his Action. Bo 
likewiſe the Law favoꝛs the Leſſee, that the act of the Leſſoꝛ ſhall 
not charge him with divers Actions, 92 double Oiſtreſſes, but up- 
on his voluntary Attoznment : and the Contract being entire can- 
not be appoꝛtioned. But Popham agreed, That the Rent — 


(35) 
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(30) 


(37) 


"35 


well deviſable , and by that means ſeverable from the Bever. 
lion. And although a thing in action cannot ve transferred over, 
no: be deviſed, yet a Contract, which ariſeth krom an Jntereſtjn 
Land, oz which is an intereſt, may be well transferred over. 
Therefore, &c. Adjournatur. Reſiduum poſtea, Hill. 41, Pl. 8. 


Harvey werſus Wrot. Hill 35 Eliz. — 381. 


Fsgar of a Judgment in Dower. Fo2 that the Judgment was a: 
gainſt him by Oekault befoze any appearance, whereas he was 
an Inkant: and it was thereupon demurred; and the Court 
beld it to be no Erroꝛ. Foz if Jntants would never appear, there 
wouid never be any Recovery in Dower. And Popham laid, That 
the greater part of the Juſtices in Serjeants Inn Were of his opint. 
on, Gawdy was abſent, Er adjournatur. Jt was afterwards moved 


again, and in Hill. 4: Eliz. Rule was given to affirm the Judgment, 


— it was afterward reverſed to2 the defec of Tarrant of gt: 


Holiday verſus Hicks. Paſch. 40 Eliz. rot. 336. 


2 upon the Caſe ſur Trover, and Converſion of 251 The 
{Defendant pleaded Not Guilty. And the Jury found a Speci- 
al Uerdic , that the Defendant being Servant and Faqs? to 
the Plaintiff, fold twenty Quarters of his Paſters Con fo? 
251. and receiving it, converted it to his own uſe. Stephens mo: 
ved foꝛ the Defendant, That this Uerdic is found fo2 him. Foz 
this 25 l. was never in his Malers poſſeſſion , no2 his money, 
and this Action lap not, but rather an accompt. This allo is mo: 


ney out gage Cliherekoꝛe, ac. But Fenner held, That it was 


found fo2 the Plaintiff: Fo2 the poſſeſfton of the Servant is the 
Maſters poſſeſifon, and it is, as it he alwayes had it in poſſeſſion, 
And it hath been adjudged, Th at, the Servant being robbed, the 
Daſter may well bꝛing the action. And that was the Lo2d Riches 


Cale. Clinch doubted, Et adjournatur. Reſid. poſtea, Term. Paſch. Pl, 9. 


Redſton werſus Eliot. 


Ction fo theſe CUoꝛds, Thou art a Rebel, and all that keep tlie 
{ A company, are Rebels, and thou art not the Queens friend: After, derdid 


it was moved, That the Action lay not tfo2 theſe wozds, Foz a 


to the firſt wozds, Thou art a Rebel, it was adjudged here in Well 
Caſe, That an Action lies not. And 16 Eliz. in the Common 
Bench, between Bultard and pets, it was adjudged, That fozſays 
ng, Thou art not the Queens friend, 10 action lay: wherefoze they 


eing coupled together, the action lies not. But Fenner and Cliach 
held, That the woꝛds were actionable : foꝛ although to ſay, Thou 
art a Rebel, will not bear an action of it ſelf, yet being conjoyned 
with the other wozds, All chat keep thee company, they are thereby 
much aggravated, and Hews his intent. But cæteris Juſticiariis ab- 
ſentibus, adjournatur. | 


= 


Tyrrel 
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Tyrrel werſus Baſh. 


Reſpaſs vi & armis, Fo; taking his Hoods, The Cale was, 
5 þ That a Sheriff took Goods vy a Fieri fac. and,befoze Executt- 
on done by ſale, the Oefendant took them again, and he bzings 
Treſpats,and, whether it lies, becauſe he had not any p2operty ? 
Vid. 11. H. 4. 23. and 7 Ed. 6. Stringfellows Cale. Fenner being onely 
in Court, ſald, That he had conferred thereof with the Loꝛd 
Anderſon, anD. Periam, and they held clearty, That the action well 
lay. CUWherefo2ze he commanded Judgement to be entred fo2 


the Plaintiff, 
Reſton verſus Pomireict, 
Trin. 40. Eliz. rot. 1125. 
ADB fo2 theſe woꝛds, Mrs. Aun Reſton (The Plaintiff innuendo) 


hath had a Child, it is true, for ſhe was conveyed to B. and there 
ſhe laid her great belly. It is as truth, that ſhe hath had a Child, as that you ſit 
there ; for ſhe was ſent away with Child, and if ſhe had not a Child, ſhe 
hath made it away: and alledge, That, by reaſon oftheſe woꝛds, ſhe 
loſt her Marriage. The Detendant demurred, And thereupon 


adjudged fo2 the Plaintiff, 
Hemſley verſus Price. Bill. 40 Eliz. rot. 103. 


Pon firmæ of a Leaſe of Gabriel Armſtrong, Upon a ſpecial 
Uerdic the Caſe was, that Henry Stapleton, being ſeiied in 
Fee of the Mannoꝛ of Rempſtone, and of the Advowſon of Rempſtone 
in Fee, the anno? holden in Soccage, the Advowſon by night 
ſervice in Capice, deviſed all his Lands to Eliz. his wife fo2 her 
life, remainder to Faith his Daughter in Tall, remainder to 
the eldeſt Son of William his brother in tail, remainder to 
his Coulen William Stapleton in tail, with divers remainders over: 
remainder to the right Heirs of Henry the Deviſo2; Henry dies, 

Eliz enters, and Lets all the ſaid Lands to Jackſon, who occupied 
the Entire koꝛ thꝛee years ; Faith Dies Without iſſue; Eliz. dies, 


John Stapleron Son and Meir of William Stapleton enters; and that Ger- 


trude Yeo was Couſen, and Vetr to Faith, and that the levied 
a Fine to Gab. Armſtrong of the Manno of R. which Gab. Armſtrong 
by Deed enrolled in Chancery, bargained , and ſold the Land 
to Ed. Turvile fo2 life, remainder to the Queen in Fee upon 


al en 1 u 
condition, if he paid 20. to Ed. Turvile during his life, oꝛ, atter. 


his death, to the Queen, oꝛ her ſucceſſozs at the Receipt of the 
Exchequer, that the bargain and ſale ſhould be void; and, That 


the ſaid G. A. might re-enter. And they further found, That G. 
A. paid the 20 s. to Ed. Turvile , and entred, and demiſed thꝛee 


acres to the Plaintiff, who entred: and, that the Defend- 
ant, by the command of J. Sp, Rn him out of the thee acres, 
Et ſi tipon all this matter, &c. 


cupping all, whether this ſhall gain the poffeſsion of the _— 


(39) 


(40) 


(4T) 


he firſt point was, If this De- _ 
vile being vold fo2 a third part (ſo as the Devilee ought to 
have had but two parts, and the third part have deſcended) the 
Devilee entring generally, and letting all, and the Leſſee oc⸗ 
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and deveſt it out of the Heir: (o as, at the time ot the Fine le: 
vied, he had not any thing, and lo nothing paſled thereby to G. A. 
the Leſſoz. Secondly , admitting the Fine were good toz the 
third part, when G. A. bargained, and (ſold it is Ed. T. to2 
life, remainder to the Queen in Fee upon- Condition, &c. 
Whether by the payment of the 20s. tu Fd. Turv. it ſhali devett the 
whole Eſtate, oꝛ no part thereof, without Dffice, o2 Moaſtrans de 
droit? Coke Atto2zney General, and Crew fo2 the I latntiff; That 
by none of theſe acts the Heir mas out of poſſelsion: but that 
his Fine was good. Foz, firſt by the Device the Peir ts to be 
Tenant in common with the Devilee : and, if one Tenant in 
common enters into the entire Land, his poſſeſsion ſhall be 
adjudged the poſſelsion of his Companion alio: and he ſhall not 
be put out of poſſeſsion. And crew ſaid that in 26 Eliz. in the 
Common Bench, between Pollard and Allcock this point was in 
Queſtion, and Buled: Where the Oevilee enters into the 
whole, and the Þetr without entery Levies a Fine of his third 
part to a ſtranger, that it was good; fo2 it never was out 
of his poſleſsion: and, if the entry did not gain the poſſeſst- 
on, the Leale to2 PEATS BID not alter it; to2 nothing pafley 
therebp, but what might! willy paſs, no moze then in 26. Hl. 8.9. 
Where a Tenant in common lebied a Fine of the whole Land 
the Moyety onely paſſed, fo2 he could not gatn the entire poſlel; 
ſion. But, if he had actually expelled his Companion, It had 
been a diſſeiſin in Oeed: 92, 1f he had made a Feoffment, o2 a 
Leaſe fo? life of the entire Land, it had been a diſſeiſin of the 
whole, and it had all paſſed: and when at firſt he entered gene- 
rally, the Law will not impute any Tort therein; but, that ye 
entered as lawfully as hemight: and he cannot afterwards by 
any wo2ds deveſt his Companions poſſeſsion. 25tit Coke laid, 
That, if afterwards he had made a Feoffment of the Entire, 
that had erpꝛeſſed his firſt intent to be to enter into the Entire, 
and to give poſſeſston ofthe whole. And as to the ſecond point they 
held, that by this payment the entire Eſtate is deveſted with- 
out office. Foz, whenthe Free- hold is in a common perſon, and 
the remainder only in the Queen, bythe limitation of the party, 
and nat by any ſetled intereſt , it may well be deveſted out of 
the Queen, pmareer of Fact, and, in many caſes, by matter 
in Law; as in Nichols Caſe, Plow. 477. by a condition perfozmed 
fo2 the increate ofthe Eſtate: So there fol. 483. by a Remitter. 
So, if a difletſo2 makes a Leaſe fo2 Life, Remainder to the 
2 , yet the difſeiſee may enter, oꝛ have an Afſiſe againff 
Tennant fo2 life, and thereby deveft the Eſtate trom the 
een; and, as the Eſtate commenced by the Ac of the party, 
by his aq it may be deteated. And-49-Ed. 3. 16. fs, That it 
one 1 eviſe, that ts Exectto2s ſhould fell his Land, and dies 
thout Heit, the Land ſhould Efcheat to the King; pet the 
ecuto2s may fell, and thereby deveſt it out of the King. CUlhere- 
Me, &c. Tanfield, and Ge. Croke on the other ſide; that this 
entring generally, although he claims not the whole by erp2cſs- 
wa2ds, yet entring by fozce of the Devife, which was of the 
e, is, and amounts to an erp2efs claim of the whole; and 
bere two have title deſcended unto them as Co-parceners , 
oz a title devolves, o2 comes to two, as Tenants in common, 
if the one enters firſt, and claims all, befoze the other hath 


entered 


— 
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entered, that ſhall gain the polleſsion of the entire Cſtate, 
But, ik they were once in poſſeſston, then the claim of the 
one onely , 02 the occupying of the one onely, thail not ouſt hig 
Companion. And therefo2e Lit. 160 it the one Co parcener enters, 
clatming the Entirety, and makes a Feoffment with Tlarranty, 
that is a lineal Warranty fo2 the one Woyety, and collateral 
fo2 the other. And if the Feoffment be adiſſeitin, and not befoze,it 
ſhall then be a (Uarranty commencing by diſteiſin. So 26 Afl. 2; 
where the one Co-parcener enters, claiming the»whole, and a 
ſtranger enters, ſhe ſolely ſhall have an Alsile: and here the 
Caſe is ſtronger; fo2the Heir, and Deviſee do not claim by one 
Title; and therefoze the Entry of the one ſhall not be an Entry 
fo2 the other: eſpectally where the Oevilee p2etends, that he had 
the Entire, and the other doth not.contradict it fo2 otherwite, 
great miſchief would enſue. Foz, if the Devilee continues divers 
years, and after Dies ſeiſed, anda Deſcent is Caſt, and his Heir 


enters into the whole, and levies a Fine with Pꝛoclamations, 
Deſcents, ifitſhould not be good foz the 
whole after, but a long poſſeſsion be D2awn in queſtion , and 


and ſo moꝛe Fines MN 


e Fines avotded without claim, it would be very miſchievous, 
t, by a fleeping Tenure, the Devilee ſhould be avoided fo2 

a third part, and the purchaſo2s diſturbed. And to that purpoſe 
was a pꝛeſident ſhewn, Hill. 30. Eliz. rot. 343. betwixt Reignolds, and 
Kingman: where, in ſuch a Caſe, the Deviſee entered into the 
Entirety , and made a Feoffment of the entire houte with 
Letter of Attomey; the queſtion was, Whether the Entire, 
02 but two parts of the Houſe paſſed e and it was held, That 
the Entire, although that, in the ſame Cale, the Devilte was 
void ko athird part, by reaſon of the Tenure, dc. yet the Devilee, 
entering into the whole, had 22 gained the pollelsion of 
the whole, and the whole Entirety paſſed. And, as to the feconn 
vent, it was moved, that the Queens Citate cannot be De- 
cated. without matter of Reco2d; and that ſhall pꝛiviledge the 
Eſtate fo2 like: fo2 there cannot be a fraction in Eſtates; 
Foꝛhe, who enters fo2 a Condition, ought to reduce the entire 
Eſtate, and not part thereof: and to confirm that, the Book 
of 9 H. 4. 4. and Cholmleys Caſe in the Exchequer, were cited; 
where it was held, that by the paymet of a fum in the Coun: 
trey, without office, the Queens Eſtate could. not be nefeated; 
and that ſhall p2iviledge the, Eſfate fo2 life , that it ſhalt not 
be dekeated. Wherefoze, 8c. But all the Court except Fenner, 
us to the firſt point Reſolved, that this Entry, and Leaſe, 
did not gain any 2 but of the two parts; and the Heir 
was never ont of pollelsion thereof , and o his Fine good, 
Secondly, they all, beſides Gawdy, held, that, by the pertozin- 
ance of the Condition, the Entry ts lawful upon the Tenant 
fo2 life, and the Frank-Tenement being Defeated, The 
Queens Effate is defeated: fo2 ſhe is the berate 
whom the Free-hold was demandable, and recoverable ; But 
if the Queen had had the immediate Eſtate, it had been other- 
wiſe. And Popham denied the Law to be ſo in Cholmleys Cate, 
and that ſome of the Barons denied it. Me denied allo; that 
the Law was ſo, as it was cited in Reignolds Caſe, inleſs that 
the IQGloꝛds were, of all the Houſe ; then he ſaid, all had paſſed, 
Wherefo2e; fo2 the matter, thep reſolved fo2 the Plangh; 
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and gave day to the Defendant to ſhew other Caule, otherwiſe 
Judgement ſhould be entered koz the Jlaintiff, At which day 
it was moved in arreſt of Judgement, That the Gerdicn was 
imperfec. Firſt, becauſe it is not found, that Gertrude, from 
whom the Plaintiff claims, was Petr to Hen. Stapleton the De: 
viſo2, but to Faith; and it may be, that ſhe was Peir to Faith, the 
Daughter of the 2 fo2 a Glerdict ought to be full, and 

erfect; and it may be, although Faith was the Daughter, the 
Debilo⸗ might have a Son, 92 that ſhe was Meir to him by a 
ſecond wife: and a Gerdic onght to have ſo great certamp, 
that no apparent intendment can be againſt it: And, if it ve 
falſe, that an attaint may be bzought. And, to that purpoſe, 
a Caſe was cited to be rule in this Court acco2dingly, berwirt 
price und Johns, 35 Elz. Secondly, vecauſe it was tound, that 
the Deviſe was found to be to Elzab. fo2 life, remainder to Faith, 
ita prout in ultima voluntate ipſius Henrici apparet, cujus tenor ſequitur in 
hæc verba (wherein is mentioned, that the De viſe was made to 
the Son of Will. Stap.) But it is not ſo fotind by the Jury. Thirdly, 
Becauſe the Ejectione Firmz ig bꝛolight of 400 acres of Land; 
and the Jury found the Defendant, Quoad all beſides thꝛee acres 
parcel Tenementorum prædictorum, Not- guilty, nd quoad the thꝛee a cres, 
they find all the matter ut ſupra. And, that Gabriel Armſtrong Lett 
the foꝛelſaid thzee Acres to the Plaintiſt, and that he was poueſſed, 
and, that the Defendant ejected him out the thꝛee acres, par⸗ 
cel Tenementorum prædictorum; and they did not find the Ejedment 
of the foꝛeſald thꝛee acres Lett, c And it may be, that the Ejea⸗ 


ment was of other thꝛee acres. And, fo? this cauſe, the whole 


Court held it to be ill: but to the two other erceptions, they 
ſpake not much. TUherefoze a Ven. fac. de novo was awarded, And, 
at the Trial, the matter was compounded, 


Riesby verſus Wentworth. 


Rohibition upon a Sute fo2 Tythes, and gꝛounds his Pꝛohi⸗ 

bltion upon the Statute of 31 Eliz. cap. ſuppoſing, 155 the 
ſatd Parſon had committed Stmony in coming to the Parſon⸗ 
age; and thereby the Church was void, and the Tithes not 
appertaining unto him. And it was agreed per Curiam, Glanvile 
abſente; that a pꝛohibition lay not: Foz the Simony might 
mo2e aptly be tried in the Spiritual Court. Wherefoze con- 
ſultation was awarded. 


Button yerſus Downham. 


Trin. 40. Eliz. rot. 865. 


Ebt upon Obligation, conditioned to ſave him indempniſied 

from an Obligation, wherein the Plaintiff and Defendant 
were obliged to one Wolmer, &c. and from all Sutes, and 
Actions concerning it. The Defendant pleaded the Statute 
of Uſury; and, that it was corrupte aggreatum between him and 
Wolmer; that the Defendant fo2 the fozbearance of 20l. fo2 a 
year, ſhould give to W. 161. if A. his Son were then alive; And, 
that the Dbligation was made fo2 that cauſe, and ſo which 


—_—. FP 
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which the Plaintiſt might have pleaded in Debt againſt him, by 
W. &c. And it was thereupon demurred. And Williams moved, 
that it was not any Uſury; in regard the payment of the 10 
is appointed to be upon an incertatnty, viz the life of A. &c. But 

- Anderſon, Walmſley, and Owen (Glanvil abſente) held it to be Ciſury : 
fo2 the cozrupt agreement (which is confeſſed by the De- 
mucrer) makes it Clury; and it is the intent makes it to be 
ſo, 02 not ſo. Fog, if there be a wager betwirt two, to have 
40 l. fo 201. if one be alive at ſuch a day, that is not any Uſury t 
toꝛ the bargatn was bona fide; and not to2 Loan; but, ik the 
intent hereby was to have a ſhift, it is otherwiſe, But here 
fozalmuch as the Condition was, to ſave him harmleſs from all 
Sutes, which he had not done, no2 doth the Defendant anſwer 
thereto, but to the Obligation onely, they held the Plea to be 
ill, Fo2, although the firſt Obligation were void, yet the ſecond 
Obligation is fozfeited ; becaule the Plaintiff had not ſaved him 
harmleſs from Sutes concerning it. | 


Anonymus: 


| AR upon the Caſe fo2 TUozds , viz. That he keeps a Bawdy= (44) 
| . houſe. and ruled, that the Action lies not: to2, by the 
Common Law, he is not puniſhable, but by the Cuſtome of 
london. And thretoze this Action ought to have been ſued in the 
Spiritual Court. | 


Wrenford verſus Gyles. 


A Leaſe was made koꝛ twenty one years, if the Leflee lived (45) 
1 ſo long, and continued in the Leſſoꝛs ſervice. The Leſſoz 

dies. Whether the Term was determined? was the Queſtion, 

And Anderſon, Owen, and Glanvil held, that the Leaſe continued: 

Fo2 there is not any Lacheſs in the Leſſee, that he did not ſerve ; 

but it is the Act of God, that he cannot ſerve any longer: And 

it is like to Sir Tho. Wroths Caſe, &c. But Walmſley ſtrongly a-: 

gainſt it; becauſe it is a limitation to the Eſtate, that it ſhall not 

continue longer, then he ſerves. Quzce. 


The Counteſs of Warwick werſus the Lord Berkley. 


Na CUrit of Partition, Judgement was, Quod partitio fiat. (46) 
CWhereupon, befo2e the ſecond Judgement, the L02d Berkley 

bꝛought a Tait of Erroꝛ. But all the Court held, that, until 

the ſecond Judgement given, Quod partitio ſtabilis fir, the Recoꝛd 

is not full, no2 the Judgement perfect. And therefoze the Recoꝛd 

ſhould not be removed. N 


Chambers werſus Leverlage. 


A upon the Caſe , upon an 4ſumpſic; Fo2 that William (47 

A Leverſage, Teſtato2 to the Defendant, was indebted unto 

him, by Obligation, in 20!. And the Defendant having Aſlets, 

dc. pꝛomiſed to the Plaintiff, in conſideration, Quod daret diem 

ſolutionis pro uno anno, that he would pay it, The iſſue was Non 
Nnni 2 Aſſumpſit 
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(48) 


(49) 


(50) 


(51) 


Aſſumpſit, and found fo2 the Plaintiff; and the, entire Oebt given 
in damages; and exception taken, vecatte a day cannot ve gi⸗ 
ven; but the day ol payment may be Deferred; and the Court laid, 
True it is, a day cannot be given in pꝛoper fenfe; but it is tao be in 


tended, accozding to the vulgar and common diſcourſe, as de⸗ 


kerring the day of payment; and the Court further ſaid, tj 

hero wag a great miſchief ts the Defendant; foz, notwithſtand: 
ingthis recovery, the Plaintiff may have Debt upon the Ob. 
ligation; and therets2e the Juryought to have given damages 


. onelp fo2 the non-payment at the day, and not have given the 


entire debt: but, upon the Plaintiffs pzomiſe ts Defiver the 
Bond to the Defendant, the Plot had Judgement. , 


The Earl of Lincoln verſus Topcliff. 


Ebt upon a Bill enſealed, whereby the Defendant acknow: 

(edged, that he had received of the Plaintiff 71. ad emendum 
a pair of Bellows, and other things to the uſe of the Earl; and 
avers, that he had not bought the things, noꝛ paid the Boney; 
and thereupon the Defendant demurred: fo2 he objected, that 
the Plaintiff in this Taſe, ought to have had accompt and not 
debt. But all the Juſtices held, that he might have either the one 
92the other, at his election. Theretoze without argtunent, it 
was adjudged fo2 the Plaintiff, 


Powel verſus Brazen-nole Colledge. 


rmedon. The Tit was Præcipe quod reddat 20 acres Hedingtan 
(in being omitted) Williams p2ayed, that it might be amended: 
and ſhewed the Court, that it was onelp the default of the 
Clerk; fo2 he had wart it out of a paper delivered him to make 
the Wait , ein this mod In was in (which the Curſito? 
confeſſed, his examination hoe, upon his Dath ) where- 
upon it was amended by the oꝛder of Court, But Walmſley firſt 
doubted thereof; becauſe it being an D2igrnal Tait, whether 
it might be here amended, where the defaults of their own 
— pas amendable ;.but afterwards he aſfented to the 
amen . | | 


Darrel verſus Wilſon. 


N The Defendant avows fo? a Kent- charge, as Er⸗ 

ecutoꝛ: and the G2ant of the Rent was to his Teſtato? 

fo2 fo2ty years; with a clanſe- of diffreſs in the Deed, that 

the Gzantee- and his Heirs, might diſtrain fo2 the Rent, during 

the Term; pet it was ruled, that the Erecutoz ſhould have the 
nt, and diſtrain fo2it, and not the Hetr, | 


Reads Cale. 


A Ctionfo2 ods, Thereas the Plaintiff was à Juſtice sf 
Peace, within the TN of Lincoln, that the Defendant 

ake theſe wo2ds; J heard tt ſpoken, that Pr. Read was one 
that was at Burrels Robbery; and that four of them went to his —_ 
che 


——-» 
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the next morning, #6 revera the Defendant never heard any ſuch 
wo2Ds, &c. The Defendant pleaded Nor-guilty; and it was round 
againſt him, and 100 Marks damages given; aud it was moved 
by Harris, that the wozds were not amionable, toz they be not 

oken out of malice, but upon anothers repozt: neither is it 

ud, that Mr. Read was one of the robbers; and it may be. ta- 
ken in good part, that he was one of the company of 1 parties 


robbed: and, when it ſtands indifferently, the beſt chali be ta⸗ 
ken. Yelverton e contra; fo2, when he ſpeaks wozds upon repozt, 
whereas there was not any ſuch repoꝛt, it was a flander in him; 
otherwiſe every one, by ſuch an addition ofa repoꝛt, would flan- 
der another; and tt was therefoze adjudged in 22 Eliz. between 
Meggs and Griffin, where an action was bꝛought; A woman hath told 
me, that ſhe heard fay; that Meggs his wife killed her firſt Hus 
band: aud avers, that there was not any ſuch repoꝛt: and ad⸗ 
judged, that the action was well bzought. Uherefo2e, &c. And 
the Juſtices doubted thereof ; fo2 wozds offlander ought not to be 
taken by implication: and willed-the parties to agree; and the 
{4 took 15 J. to2 all; and Judgement was entered by 


Hale verſus Cranfield. 


Ction Upon the Cale, fo2 that he ſpake Quædam ſcandaloſa verba 
A of the Plaintiff; Tenor quorum ſequitur in hæc verba, Thou art 
a couſening Knave , and a Bankrupt, vel conſimilia. The Defendant 
pleaded Not-guilty, and found fo2 the Heme ànd Judgement 
entered fo2 him without pzivity of the Court ; and the Court 
being now moved therein, held, that an Action lies not. An 
Walmſly faid, it was by reafon of the word conſimilia, as it w 


adjudged in Garters Cale: it is not good alſo, fo2 that it is ſaid, 


that he ſpake divers wo2ds, Tenor — ſequitur. TUherefo2e it 
was commanded, that the Koll ould be amended. 


| Allen werſus Stear. 


182883 bꝛought in London, upon the Statute 13 Eliz. cap. 3. 
fo2 juſtifying apud L. of a fraudulent gift of Goods, made 
by Holden tu the Defendant, to Befraud the Plaintiff of bis 
debt, the Defendant ſaith , that H. gave thoſe Goods untg 
him at Coventry, bona fide; and, that he juſtified the gift there, and 
traverſeth the juſtifying at London. Et per curiam ruled to be no 

lea: foꝛ, although the Statute of 31 Eliz.cap. reſtrains common 

nfozmers to bꝛing their Action onely in the P2 er County where 
the offence was done; yet, that doth not extend to a party grie⸗ 
ved, but that he may inkoꝛm in what Count he leaſe ; os bs 


is not a common infouner. Wherefoze the Defendan 
that plea, and pleaded Not-guilty. ide | 


4 


Anonymus. 


at upon a Uerdid in the Exchequer. The parties were 
Iflue Quod bonum fecerunt Sacramentum. And at the day 
of Trial, the grand Jury appeared, and the 1 

| l 


Tra 
at 
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(57) 


(58) 


Exchequer was not removed hither; and it was debated what 
ſhould be done: fo2 it was agreed per Curiam, that no Day ſhall 
be given to the — to bing in the Recozd; to2the Pſlaintif, 
at his peril, ought to have bzought in the Reco2d betoze that time. 
And a Preſident was then ſhewn in 26 H. 6 that the Judgement in 
ſuch Cale was, Quod querens nihil capiat per Breve; Et quod tam De- 
fendens, quam juratores eant inde ſine die; AND n Fine put upon the 


Plaintiſt. And ſo it was done here, 
Anonymus. 


Ebt agafnſf two upon a Contract. The one pleaded Nihil 

deber per patriam. The other wages his Law. And it was 
held by all the Court, except Glanvile, that the one onely cannot 
wage his Law; but he ought to plead allo per patriam, becauſe 
the Debt is joynt, But Glanvile e conta; becauſe otherwiſe eve: 
ry one might be ouſted out of his Law, by joyning one of the 
Plaintiffs Friends with him in the Action. Vide 40 Ed, 3. 35. 
38 Ed. 3. 27. : | 


Gybbins Caſe. 
Trin. 40. Eliz. rot. 3339. 


Ction upon the Statute 1, & 2. Ph. & Mar. fo2 the taking a 

Diſtrels apud D. in Comitat. Suſſex. and D2tvingit tos. in Comitar. 
Kancix, The Defendant pleaded Nor-Guiley : and tt was tried 
by a Jury of the County of Suſſex, And this matter moved in 
arreſt of Judgement; becauſe the Ven. fac. ought to have been 
from both Counties: foz the Torr conſiſted of two parts. And 
of that opinion was the whole Court. _ 


Smalpeace yerſus Smalpeace. 
Hill. 40 Eliz. rot. 912. 


Ebt agatnff the Defendant,as Adminiſtrato2 ofF. He pleads 
41_/ a recovery againſt him, as Executo? ; and. beſides, to ſa- 
tisfie that, he hath not any Aſſets. And it was thereupon demur- 
red, and adjudged to be a good Plea; and he ſhall not be twice 
charged. Wherefoze it was adjudged fo? the Defendant, 


Stepney verſus Lloyd. 


Trin. 40. Eliz. rot. 11 5 * 


Ebr upon an Obligation. The Caſe was, That Stephens, 
Sheriff of Carmarden, by vertue of an Attachment under 

the P2ivy Seal of the Court of Requeſts, took the Defendant; 
and, fo2 his inlargement, he made this Obligation, to appear 
befoze the Queens Council, attending in the Court of Re⸗ 
queſts at Weſtminſter. And, in Debt hereupon, the opinion ok 
Anderſon Chief Juſtice , and Glanvile was, that the Pꝛoceſs 
was not any Tarrant to the Sheriff to take the body, no? to 


take the Obligation; Foz that Court hath not any power, by 
D 5 nn Tommilsion, 


—— 
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Commilsion, by Statute, oꝛ by the Common Law: but the She⸗ 
riff ought to obey the Pzoceſs out ot the Court of Wards, and 
Dutchy-Court ; koꝛ they are appointed by the Statute. Tahere- 
fo2e they held, that this Obligation is not within the Statute of 
23 H. 6. F02 the ſaid Statute intends onely Obligations taken 
by ſuch, who are in their cuſtody by the courſe of Law. Where- 
- fore this Obligation was taken per Dureſs, and ſo avoidable, And 
although it was alledged, that this Obligation is within the Sta- 
tute, in regard the Sheriff took it by colour of his Difice, al- 
though he was not lawfullyinhis cuſtody, it was notwithſtand- 
ing adjudged fo2 the Defendant, 


2) 


(3) 


(4) 


Termino Hillari, 
Anno W eſsimo primo 
ETH 


ELIZ AB : 


,inBancoReginz, 


—— 


Audeley verſus Frank. Mich. 49, & Eli Z. rot. 5 57. 


oe Ebt in Chancery (foz that the Plaintiff was ſer: 
“vant to the 'Lo2d Keeper) upon a Contraa, 

72 and upon arrearages of Accompt. Che De: 
O tendant quoad that, which was upon acccompt, 
956 leaded Nihil debet per patriam, and quoad re- 

. 4 iduum he wagethhis Law, and the whole Re: 
JE & £020 was lent hither. And the Dekendant had 


Davies werſ#s Taylor. 


Arun fo2 theſe TWUo2ds; Thou art rotted with the Pox. And by 
X Fenner, being onely in Court, adjudged, that the. ods 
were actionable: Foꝛ it is to be intended of the French Pos. 


Beverley verſus Beverley. 


Ebr in the Common-Beuch againſt John Beverley, and Joſeph 
Beverley, upon an Obligation; and Judgement againſt both; 
And a Capias ad ſatisfaciendum tflued againſt Joſeph onely : and there- 
upon, being Dutlawed, bzought Erroz. And, becauſe it ought 
to have been awarded againſt both, as 34 H. 6. 33. 18; as allo, 
becauſe it appears not by the return of the Exigent, that the Judge⸗ 
ment ofthe Dutlawzy was by the Cozoners, as it ought to be: 
as 21 H. 7.33, is: the Court reverſed the Outlawzy upon both 
theſe reaſons. | 


Razing, Scot, and others verſus Ruddoch. 
Paſch. 39. Eliz. rot. 359. Eborum. 


Een Six ok a Judgement in the Common Bench, In Re- 
plevin againſt them: where one of the Six, viz. Razing, avowed 


— 


— 
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in his own Right fo2 an amercement in a Leet. Scot, and the 
other five, mave Conuſance, as his Servants, and Judgement 
againſt the ſir, and Damages and Coſts given againſt them; 
and to be diſcharged of the Coſts and Damages , they fir 
bzought Erro2. And the releaſe of Scor (hanging the Writ) of 
all actions was pleaded in Barr; and it was thereupon demur- 
red, and moved, that this was not any plea. Foz the differ- 
ence is, where an Action is bzought by divers in diſcharge of 
themſelves; the Ack of one, as 32on-tute, oz Releaſe, ſhall 
not y2ejudice his Companions to barr them to pꝛoceed in the 
Sute; as in Audita Querela by divers, there the Non-ſute of 
one ſhall not be a Bar to the reſt; as 15 Ed. 3. Severance 23. fg, 
So of an Attatnt, 16 Ed. 3. Severance 13. ànd 29 Afl. 35. accord 2 
but, where an Action is bzought to charge another, if the 
Action ts bzought by divers, the Releaſe, oꝛ Nonſute of 
one of the parties, ſhall barr his Companions: and this differ- 
ence is put in 2 H. 4.16. And the book of 26 H. 8. 3. is to be an- 
ſwered uboch . reaſon, where many were Plaintiffs in an 
attaint upoM Uerdic againſt them in treſpaſs, the Mon ſute 
of the one ſhould barr the others, is to be intended where they 
were ]latntiffs befoze, and ſued to charge another; and accozd- 
ing hereunto is the opinion of Forteſcue 35 H. 6. 19. Gawdy 
held, that it was a barr; fo2 the Tait is to be reſtozed to a 
perſonal Duty —2 and Coſts, which they had loſt) 
which being perſonal, the act of the one ſhall pꝛejudice the other: 
but the Cale of Audits Querela 18 well to be agreed; fo2 that 1s 
as well to —_— the execution of the Land, which is in the 
Realty, as of the Hoods ; and therekoze 3oH. 6. barr 59, and 256. 
and 18 Ed. 4. 14. in an Alsiſe by two, the releaſe of one of the 
Plaintiffs is no barr fo2 the Land, no2 fo2 the Damages; be- 
cauſe they enſue the Realty, Popham, The difference is good 
Law, where many are acto2s by way of charging another, the 
act of the one ſhall pꝛejudice the other. But otherwile it ts, 
where they be Plaintiffs to diſcharge themſelves, foz, in the firſt, 
The Law p2eſumes a folly in them to joyn with one, Who might 
diſcharge all. But other wiſe it is onthe part ot the Defendant; 
fo2 it is not in him to appotut who ſhall be joyned with him in the 
Action. And, when they are compelled to joyn in a Tait of Er⸗ 
ro2, 02 Attatnt, to defeat a Judgement, it is not reaſon, that 
the act of one ſhould p2ejudice his Companions, And the Caſe 
wauld be moze miſchievous; fo2 the Plaintiff might bꝛing an 
Action againſt ang, who ſhould collude with him, and ouſt all the 
reſt of their (Ut of Erro2, oz Attaint. But, if two be Plain⸗ 
tiffs in debt, and they be barred by an erroneous Judgement, 
and Coſts are taxed againſt them; and they bꝛing Erroꝛ to avoid 
thoſe Cofts, the releaſe of the one ſhall barr the other: fo? it 
was their folly to joyn in the firſt Action. TAherefoze, &c. Af- 
terward being moved again on another day, Poͤpham, Clinch, and 
Fenner agreed, that it was not any barr, Gawdy abſente. And it 
was ſo adjudged, and day given to examine the Erroꝛs. 6 Co. 25. 


Davy verſas Matthew. Hill 40. Eliz. rot. 740. 


PJetione firmæ. upon a ſpecial Uerdict, the Caſe was: Lel⸗ 
ſee fo2 2oyears Letts it fo2 10 years, rendung Rent, upon 
condition, That fo2 the —_ the Leaſe ſhould crate. 
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the Leſſee fo; 20 years by deed grants all his intereſt, and term, 
to the Leſſoz of the Plaintiff; che Leflee fo2 10 years atturns; 
the grantee fo2 the Kent arrear, atterwards enters ; and whe. 
ther his entry were Congeable? was the queſtion: it was moved, 
that his Encry was Congeable by the Common Law: to2 the Con. 
dition being, Chat foꝛ non-payment,his Eſtate ſhall ceaſe gt ſhail 
be without Entry, and a ſtranger may take advantage thereof, 
as appears 11 H. 7. 15. And, tf he cannot by the Common Law, 
yet he is a Gꝛantee of a Reverſion within the Stature ot 32 fl. 8. 
to have advantage ot the Condition; koꝛ the woꝛds of the Sta: 
tute are, That the Gzantee, his Executoꝛs, oꝛ Alsigns ſhafl take 
advantage of a Condition which wozd Executor 1s neceſſarily to be 
intended of a Szantee fo2 years. And the caſe of Matures verſus 
Weſtwood, ante, Mich. 41. Pl. 2. 1S ; That ſuch a Gꝛantee ſhail take 
advantage of a Covenant. TUherefoze, &c. Clinch and Fenner held 
that, in this caſe, he ſhall take advantage by the Common Law: 
fo2 the Eſtate ſhall ceaſe without Entry, to2, beginning by parol, 
it may ſo determine. And, ik he cannot by the Common-Law, he 
may clearly by the Statute ; foꝛ by that Leaſe mage, the Leſſo? 
hath the Reverſion, and the Sꝛantee hath that Reverſfion, and 
Rent, and is within the intent of the Statute : fo2 he hath the 
entire Reverſion. And of that opinion was Gawdy; that he was 
within the Statute : but he doubted whether he might by the 
Common-Law, TWheretoze, Popham abſence, it was adjudged foz 
the Platntiit, 


Helier verſus Whytier. Mich. 40, & 41 Eliz. 


Re The Dekendant made Conuſance, as Bayliff of Her. 


bert, Mr. of the Requeſts,fo2 Damage feaſant; fo2 that one 

Rich, ArcfLett the Land, where, &c. in 1 Ed.s. to one John Arch fo2 80 
years; that John Arch 2 Eliz. granteD1t to Jane Arch; ond that ſhe in 
35. Eliz. granted it to Sadler, who in 30 Eliz. conveyed it to Dr. Herbert 
his Maſter. The Plaintiff confelieth the Leate, and grant to Jane 
Arch, and further alledgeth, that che took to Pusband one Tarr 
who in 9 Elz. granted it to the Plaintiff; and traverſes the 
G2ant 35 Bliz. to Sadler. and thereupon the Plaintiff demurred. 
Tanfield and Foſter fo the Defendant, moved; That the Plea 
was ill: fo2 he, by his firſt — — pleaded, hath confeſſed, and 
avoided the G2ant alledged to the Oefendant and therefozehe 
needed not Traverſe it : foꝛ where the Plaintiff conveys to him⸗ 
ſelf Title befoze the Defendants Title, therega Travers isnot 
requiſite ; but otherwiſe it is, where he conveys an_after-Title, 
there he ought to traverſe, otherwiſe his Title is ndt good, and 
in p2oof thereof relyed upon 33H. 6. 28. 2 Ed. 6. Br. confeſſ. 65. God- 
frey e contra Here ought ofneceſsity to be a travers to the Gant 
alledged by the Defendant, fo2 that is neither conkeſſed, oꝛ avoid⸗ 
ed bythe allegatfon ofthe firſt Gꝛant; fo2 a confeſsing and avoid⸗ 
ing is to confeſs it, and ſhew it to be bya defeaſeable Title; as 3H. 
7. 13. where a Feoffment is pleaded by the Defendant ; The 
Naintiff ſaith, that the Feoffo2 diſſeiſed him, and infeoffed the 
efendant, &c. and therefoze cited 1 Eliz. Partridge's Caſe, Dy. 177: 
And it may be, that here after the Gꝛant to the Plaintiff in o Eli 
that Jane Arch had Title, and granted ft to the Oefendant. And 
of that opinion were Gawdy and Clinch, fo2 this laſt ay 1 


3 


— 
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alledged: eſpecially as the plea is, That Jane Arch was poſſeſſed 
35 Elz. und granted it to Sadler. But Popham and Fenner e contra: 
Joꝛ Popham fatd, there would be a diſterence, when a Feoffment 
is pleaded, and when a G2ant of a particular Eſtate; foz in the 
firſt Cafe, Jfthe other will entitle himſelfbyan elder Feoffment, 
he ought to traverſe, but not in the laſt Cale: becauſe a man 
may come to a Fee ſimple by divers means, viz. by Diſſeiſin, and 
Tort, 02 by fawful means; but he cannot come to a particular 
Eſtate, but by ſawful means. And therefoze, when one entitles 
himſelfto a particular Eſtate by an elder Ozant, he ſhall not tra- 
verle the laſt G2ant, but ſhall compel the other to hew, by what 
Title he claims it after the eigne G2ant t bur he agreed to 
the Caſe 1 Eliz. Dy. 17:1. where he entitles himſelf by a meer ſtran⸗ 
ger, there he ought to traverſe, &c. And after, upon another 
Day, with the aſſent of Clinch, abſente Gawdy, it was adjudged to2 


0 


the Defendant. 6 Co. 24. 
| Brograve verſus Watts. 


VEtinue for Goods. The Defendant pleads, how, upon a 
Sute depending agatnſt the Plaintiffin the Court of Re- 
queits, a Commiſsion under the Baby Seal was directed unto 
him out of that Court, being then Sheriff of London, to ſeiſe thoſe 
Sosds, and deliver them to the Pr. of Requeſts; Whereupon he 
ſeiſed, and delivered them acco2dingly. And it was thereupon 
Demurred, and adjudged without argument fo2 the Plaintiff: fo2 
the Commiſs/on was againſt Law; Foz. if aman be ſued in a 
Court of Conſcience, ana will not obey, his body fs fo be fiſt- 
pꝛiſoned, and no Commilſston ought to be awarded fo? the taking 


of his Gods. TWheretoze, &c. 


He Caſe was now moved again. And Gawdy, and Fenner, Aid 
us 
chter 


hall be ſtibject to twi 115 
if he pays ht 
here heb 

reed on the other 

| MA in 
£D, ys 0 nt onely map 

102 | t che ac 7 

0 Went t D zo Eliz. Dy. 326. 

Huntleys Caſe 19 £xp2eny., where a-DEBile was Of x Revertan 

upon a Lale fo; years, gut tö a man, and bis filter, 0D 
the Heirs df their bodies: the wor without iſſue.” 
bother dies having iſſue; the Heir had the Y ofthe Re 


Popham e contra. F02 the difference will De, — t — a —_—_ 
[ when the Kent is 
ſevered from the Reverſſon, tt is otherwiſe. Foz then it is but in 


nature of an annuity, which cannot apt 2 ut 
5 Ftuntable 
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then agreed, he conſented, that Judgement ſhould be entred foꝛ 
the Plaintiff, Note. Thar in the argument of this Caſe, a Caſe was 
cited in this Court Paſch- 28. Eliz. rot. 344. where a Deviſe was of an entire 
Reverſion and Rent, which was. void for a third part; becauſe it was holden 
in Capite, and Debt was brought for two parts of the Rent, and adjudged 


maintainable, 
Bonner verſus Stokeley. Paſch. 40. Eliz. rot. 131. 


. Ction upon the Caſe. TUhereas he had ſued an Action of Debt 
againſt J. S wherein Pꝛocels continued, until he was out: 
lawed: and he thereupon {ued a Cap. Utlagatum, which was Deilvex- 
ed to the Defendant , being Sheriff ot the vill of Nottingham, by 
fozce whereof he arreſted him: that afterwards he lett him at 
large, the Plaintiff not ſatisfied, and therefoze had bꝛought his 
Action. The Defendant demurred; and after argument at the 
Barr fo2 the Plaintiff, none being there fo2 the Dekendant, the 
Court held clearly, That the Aaton well lay, becauſe the Plain. 
tiff hereby was delayed of his debt. 


Anonymus. 


E of a Judgement in the Common Bench agafnſt thꝛee 
Executoꝛs : The Erroꝛ alsigned was, That one ot᷑ them died, 
pending the Wait befoze Judgement. And Warburcon moved, that 
— was Erro2, but when one of the Executo2s plaintiffs die, 
this is no Erro?, fo2 they might be ſevered; but the Court held 
it no Erroz, 3 H.7. 1. 38 Ed. 3.37, 


Levett yerſus Hawes. Antea, Mich. 41, & 42. Pl. 8. 


He Caſe was now moved again. And Popham was of Opinion, 
that the Action ought to have been bꝛought by the Son, and 

not by the Father; fo2 the pꝛomiſe is made to the Sons uſe,and 
the oꝛdinary Covenants of Marriage are with the Father to 
ſtand ſeiſed to the Sons uſe, and the uſe ſhall be changed, and 
transferred to the Son, as tif it were a Covenant with him- 
ſelf; and the damage fo2 Non perfozmance thereof is to the Son; 
and of that opinion was Fenner, bat Clinch dotbted, Gawdy was 
abſent. Towle of Counſel with the Plaintiff cited a Caſe 
adjudged in this Court between Cardinal and Lewes, Where in 
confideration of Marriage betwirt the Defendants Son and the 
Plaintiffs Daughter, the Defendant aſſumed to give a ſfock 
of 100 l. to his Son: and fo2 Non-perfozmance of that pꝛomiſe 
e Father bzought the action, and 1 * maintainable. And 

the Court willed him to. ſhew that P2eſident, Et adjournatur. And 
it was aftewards adjudged foz the Defendant, Mich. 43, & 44. Pl. 3- 


Walker zerſus Nicholſon. 


5 —＋ and declares, how the Defendant by Indenture han 
bound himſelf appꝛentice tothe Plaintiff fo2 ſeven years, and 
hav Covenanted, that he would not depart within the ſaid 
Term, and ſhews, that he deparred within the Term, _ 


_— — 
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upon he bzought this Action. The Dekendaut pleads, that he 
was within the age of 2: years at the time, &c. The Plaintiff 
replies, thot the cuſtom ot London ts, that any Intant above the 
age of 12 years may bind himſelf to be an Azpzentice, cc. And 
upon this replication it was demurred in Law, and the cauſe 
_ f02 that it was a departure in pleading, Flemming, che 
ueens Solicitoꝛ, moved, Chat it was not any departure, but 


ſtands well with the Declaration, and in p2oof thereof cited 22 


H. 7. 17. and antwered the book of 37 H. 6. 5. That where a cu⸗ 
ſtome is alledged generally, that.any one may deviſe, &c. Pe 
cannot matntain it afterward by another cuitome, That. an 
Jnfant may devile, fo2 there bedivers cuſtoms, and the Court 
ſeemed to doubt thereof, wherefoze they would adviſe: but they 
ſaid, That, notwithſtanding this cuſtome, a collateral Cove- 
nant ſhall not bind an Inkaͤnt. Ec adjournatur. | 


Quarles verſus Fayrchild. 


| 1 ſurmiſing, That the Church of Brian in Cormval 

was a Donative, and that king Hen. 8. wãs ſeiſed in Fee ot the 
Advowſon thereof, and granted it ro Charles Brandon, from whom 
he conveys Title unto himlelt; and, that one Ainſworchpzetending 
it to be pꝛeſentati ve, and that he was Patron, pꝛeſented the ſaid 
Fayrchild, who ſued in the Court. of Arches to have Jnduction, 
and cited W. Forth, who had it of the Donation from the Plainttf, 
who appeared, and appealed to the Delegates, and died, and 
the JÞPlatntiff comes in pro intereſſe ſuo, and pleaded this Titie, 


That he had this Church as a Donative, and becauſe this plea 


(13) 


was refuſed, he obtained a Pꝛohibition: and now conſultation 


was p2ayed : fo2 it was moved, that the Plaintiff was not an 
acto2 there, and the plea is determined, and therefoze there 18 
not any cauſe fo2 a Pꝛohibition. 1 held, that confuitatt- 
vn ought to be granted, becauſe the Detendant claimed nothing, 
but Jnducion, whfch cannot any way be pꝛejudicial to the Plain- 
tiff : Fo24if it be a Donative, the Induction is to no — ole, and; 
ik it be pꝛeſentative, the other can have no remedy fo2 the p2ofits 
until Induction, no2 try his right; and theretoze no reaſon to 
pꝛohibit it. And although Forch be dead, the ſute is not deter: 
mined, as it was alledged; fo2 it ts made to the Judge, and he ex 
officio 1 to bꝛing in the party, who pꝛetends intereſt. Uhere- 
foe the Court may well grant conſultation to pꝛoceed. And ſa was 
the opinion of the whole Court, and conſultation was granted. 


Bowes verſus Paulet.  -- 


ER in an Aſſumpſit: wherein the Plaintiff declared, C 9s 
the Defendant was obliged unto him in 200 l. the which Oblt 
gation (he being indebted to the Queen) had aſsigned unto her; 
that the Defendant tn confideratton, that the Plaintiff would 
fozbear to pꝛocure any —— againſt him foꝛ the ſaid debt un⸗ 
til Hillary Term then next following, pꝛomiſed unto the JAlaintiff to 
pay unto him 200l. The Defendant pleaded Non aſſumpſit, and 
found againſt hm, and Judgement fo2 the Plaintiff. — 
the Defendant bꝛought Erro2 in the Exchequer Chamber, and aſgign⸗ 
ed it, becauſe there was not any conſideration, And ſo * Ty 


(14) 
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the Juſtices and Barons;fo2 by the aſsignment of the debt, it was 
conveyed to the Queen, and theretoze the fozþearance of pꝛocuring 
of pzoceſs was not any benefit o2 eaſe to the Defendant, Foz it 
might have been awarded againſt him fo2 the Queen, notwity. 
—_— - Plaintiffs pꝛomiſe. Theretoze the Judgement wag 

everled. 


Stanton verſus Suliard. 


Rror in the Exchequer Chamber ofa Judgement in the Queens 

Bench in an Aſſumpſit, whereinthe plaintiff declares, that, be 
being Sheriff of Eſſex ; the Defendant aſſumed (in contideration 
the plaintiff would levie an execution to2 the defendant) to pay 
unto him ſuch a ſum (which was allowed by the Statute of 28. 
Eliz.f02 a Sheriſt to take )und upon Non aſſumpſit pleaded, and found 
fo2 the Plaintiff, and adjudged foꝛ him; Erroꝛ was bꝛought, and 
alsigned, that there was not any ſuttictent conſideration, and 
of that opinion was Glanvile Juſttce : foz, at the Common Law, a 
Sheriff ought hot to take any Fees, but it was erto2tion, and 
thisStatute is onely to diſcharge a Sheriff from extoꝛtion, it he 
tune ſuch Fees onely, as ate given him by the Statute: but the 
Statute gives him not any means to obtain them; fo2 he ought 


to execute the Wait at his peril, otherwiſe he ſhall be puniſhed; 


(16) 


him 
- ofhlrwse.ervepteon was ka 


and it is not any. excuſe. to2 him to ſap, that the party would 
not pay him his Fees ; and, it he execute it, he cannot have an Ati 
on of debt, noꝛ any other remedy: fo2 the Fees given him by the 
Statute is not any debt in him, and ſo it was adjudged in the 
Common Bench in Sr. Stephen Some's Caſe, when he was Sheriff 
gf London; but the other Juſtices and Barons held it to be a good 
confideratfon : becauſe the execution was made at his requeſt, and 
was a benefit unto him, and by the Statute a Sheriff map lawful- 
Iytake his Fees, and theretoꝛe may take a pꝛomiſe to have them 
him; andtherefozethey were ot opinion to have affirmed the 
udgement. But then another Erroz was aſsigned; fo2 that 
the action was bzought — bythe name of Sheriff of Eller, 
andthe Tales de circemſtantibus Wag returned by htmſelf; and fo! this 
caufe the Judgement was reverſed, - | 
SHE Clyncards Caſe. 
* — was indicted upon the Statute of 8 H. 6. The Reco2d 
was, adSeffidtiety' pacis, &c. per Sacramentum A. B. C. D. & aliorum 
legalium hominum de Comitatu prædicto præſentatum exiſtir, &c. And it ap- 
eareth not, that it was per Sacramentum 12. fog, if it were pꝛe⸗ 
fenten op a leſſer number, it was clearly ill. TUherefoze it was 


dis cy 7 5 


30 21 Crouthers Caſe. 

Ee 1 81 

NRonther was indicted, foꝛ thut a Burglary was committed in the 
71 might by perions unknown; and J. S. gave notice thereof unto 
being then Congable, e requited him to make Hue and Cry, and he 
Se | tanen to the matter of the Endicment; 
becauſe it hach deen adjudged, that an Hundzed ſhall not be 
charged with robery committed in the night, becauſe they _ 


: 
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pound to give attendance; no moze ought a Conftable ta do it in 


the night. But all the Court held the Endiament to be good not 


withſtanding : fo2 it is not like to the caſe ot an Hundzed; be. 
caule it is the Conſtables duty, upon notice given unto him, pre: 
lently to purſue. And it was ſaid, that in every Caſe, where a 
Statute pꝛohibits anything, and doth not limit a penalty, the 
party offending therein may be endiced, as fo2 a contempt a- 
Fainſt the Statute. Another exception was taken, becauſe he did 


not ſhew the place of the notice: and that was held to be ma- 


terial. Whereupon the party was diſcharged, 
: | Kelley verſus Walker, 


JRohibicion: and ſurmiſeth , That the Defendant was a 
Clerk, and made an aſſault upon his ſervant, and he coming 
in aid of his ſervant, and to keep the peace, layed his hands peace- 
ably upon him; whereupon the Oefendant made an allaultupon 
on the Plaintiff, and he defended himicif , and afterwards*\ued 
him in Court Chriſtian befoze the Delegates, pro violenta inje&tion= manu- 
um ſuper Clericum, where he pleaded ail ts matter, and that, if 
the Defendant had any hurt, it was de ſon aſſault demeſn. But the 
Court Chriſtian would not allow of that pleaz but pꝛoceeded to Sen- 
tence againſt him, and fined him rol. and awarded damages 
to the Clerk. Uihereupon he bought the pꝛohibition. The 
Defendant confeſleth, that the Plaintiff pleaded this plea in 
the Spiritual Court; but he ſhews, that the Plaintiff was condem- 
ned there foꝛ Non-attendance Upon that Sute: and traverſeth the 
refuſal of the plea, and it was thereupon demurred. Godfrey 
moved fo2 a conſulation: fo; the Sute was well begun in the 
Spiritual Court, it being fo2 the beating of a Clerk, by the Statute 
gf Artic. Cleri. cap. 1. vid. Nat. Br 351. And this plea pleadedthere, 
was well triable there; as 1 R 3. 4. and 46 Ed. 3. 32. And then the 
allegation, fo2 the taking away the juris diction of that Court, is 
well traverſable ; as where a Cauſe is alledged fo2 removing 
of a Sute out of an Ancient-Demeſn-Court, it is traverſeable; as 
Caſe was out of the Statutes of Artic. Cleri. and of Circumſpecte a- 
gatis* fo; here the party had good cauſe to beat the Clerk. And, as 
to the Traverſe it is not good; fo2 the ſurmiſe is not traverſe- 
able, but he agreed to the Caſe of an Auncient Demeſn: Fo? 
otherwiſe the Lo2d ſhould looſe his Francheſs. But it is not ſo in 
the other Caſes, as inthe Caſes alledged to remove à Plaiur in a 
Recordare, it is not traverſable; and of that opinon. was all the 
Court. TUherefo2e it was adjudged fo2 the Plaintiff. 


Lowe and Terries Cale. 


Udita Querela. The Caſe was, Two were obliged in a Statute; 

the Defeaſance whereof was, That they and their wives, up⸗ 

on requeſt, ſhould make aſſurance of ſuch Lands, as ſhould be de⸗ 
viſed. The bꝛeach alsigned was, Fo2 that a Oced of Feoffment 
( ſhewing what) was offered unto Terry to be ſealed, and he reku⸗ 
led, c. TUhereupon the Plaintiff demurred; fo2 it was alledged, 


that this Requeſt to one is void: fo2 it is to be made to both; 


AS 30 H. 8. Condition 109. AND 33 H. 8. Joynt· tenants 60. But all the 
Court 


tied 


(18) 


(19 
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Tourt held, that the bzeach was well alsigned; ko; although 


the requeſt ought to be to both, yet they needed not to be together 


at the time of the requeſt; fo2 then peradventure he ſhonld never 
find them; wherefoze, if he required the one at one time to ſeaſ 
it, it was good, and he might requeſt the other afterwards, and 
it had been good: but when one retuſeth, it is a bzeach pze⸗ 
ſently, and therefoze the Statute is fozfetted. Secondly, it was 
ailedged, that the plea was uncertain; foꝛ the Deed tendzed 
was of Land in the pariſh of St. Magnus, and the deviſing of the 
Deedis alledged to be in Parochia St. Margaret. And the Tender and 
refuſal in Parochia dicta, which is uncertain; to2'tt appears nat 
which of the Pariſhes is intended. But the Court held it tobe 
well enough; fo2 it ſhall be intended the Pariſh mentioned in the 
Plea, and not the Pariſh mentioned in the recital of the Deed. 


: Wallal verſus Heath. Mich. 39, & 40 El. rot. 3104. 


ad) Re The Avowꝛy was, that J. s. ſeiſed of Lands foz the 


life of Sibyl his wite, in right of his wife, the reverſion in 
Fee to the Baron; he, anMhis Feme made a Leaſe fo2 years without 
wiiting, reſerving 41. Rent per annum: the Baron, being en: 
debted by obligation,made the 1aid Sibylhts wife Executrir. The 
debtee bꝛings debt againſt her by the name of Iſabel, and recover: 
£D; und upon a Tait of Fieri facias a Devaſtavic was returned, and 
thereupon an Elegit awarded, and the Sheriff returned, that 16- 
bel had 4 l. Rent iKuing out of that Land, upon a Dmtſe made 
by her, and her Pusband, and deltvers the moyetyofthat Rent, 
and thereupon he: avows to? the ſame. And it was thereupon 
demurred, and adjudged ill fo2 thzee catiſes, Firſt, Becaule a 
Leaſe fo2 years by Baron, anD Feme, without Deed is void againſt 
the Feme, Secondly, the recovery againſt Iſabel is void aganſf 
Sibyl, and the Sheriff cannot extend her Land. Thirdly, the She- 
rift delivering the Rent without the Land, ſo as there is not any 
Reverſion, it is but aRent-ſeck, and a bare Rent cannot be delt⸗ 
vere - — Tenementum. Tlherefo2e, it was adjudged foꝛ the 

Aaintiff. 


Andrews yerſus Needham. Mich. 40,8 41. rot. 2421. | 


Ovenant. The bꝛeach was alsigned in hot ; TUhereas the De- 
fendant, betng Leſſee fo2 years,covenanted at the end ol the 
Term, to leave, and — up the Tenements well repaired to 
the Plaintiff, that he had not lekt, &c. The Defendant pleaded, 
That one Blunt was ſeiſed in Fee, until by the Plaintiff difſefſed, 
who Lett to the Defendant, and afterwards Blunt re-entred, who 
Inkeoffed J. S. who ts yet ſeiſed, &c. And it was thereupon demur- 
red, and adjudged a good barr. 


* 
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Domina Ruſſel werſzs Gulwel. 
Hill. 41 Eliz. rot. 191. 


Ebt upon an Obligation 4 450 L conditioned. foz: the er 
koꝛmance of all; Covenants, Articles, and 


the one par e on the other 
the part oft je ſad Gaby. to be performed. A 
(WA Detemnane Was contained, That the chend 

nt e culled ED 


Ruſſ. lett ta 

exc —.— lade called mene 

ꝓleaded, chat he had perfoꝛmed all the —— 40. Cheb 

tiffaſſignsfo2b each that che Dekendant entered Anta the Globe 
excepted, and thereof diſſeiſed her. 5 i, &c. The Defendant/De- 

murred in Law. Coventry fo the. Plaintiff mov eat was a 


Heach ; .fo2 the Exception is n 2 that the Leſlo2'thail 
retain it: fo2 an Jtidenture 218 Deed of, every the parties, 
andtherefoze the diſturbance of the Plaintiff from the. occtipp- 
ing thereof, is a bzeachof the agreement and therekoze 11 H. 7. 
22. Plowd. 134. und 14 H. 8. 15. ate: That an Indenture is as the 
wozds of both parties: And this Caſe is put in Plowd. 67. by Mon- 
— That, ik the Leſſee diſturb the'Leſſo2 from enjoying the 

loſe eiter 5p; it is a breach of the agreement. Wherefoze, tc. 

And of. that. Dpinion.was.Gawdy. #02 —— —— re 
F 
Cab 8. Dyer 37. 21 H. 2. 37. Ke 12 — oat purpod tas a 

— gn the Leiſees part. popham and Fenner e contra. 


That àn & ton is an agreement ot᷑ the Leſſee 
the he Lad excepted EE paſs by 5 — 


avreement chat heſhall mot occupy. But nett ard 
eement, 2 

fs an agreement, that ſhall char — the Leſſee: but that fs,wh 

he agrees on bis par i ello2 Pan are a 15 2 
which he had not bef dae As it he letts Lands, excepting a W 

or Common, oꝛ any other 
ok the Teles, t it he ſha have thep2ofit. And, if 

ged to perfoꝛm 1 the Covenants and Agreements: JO he di⸗ 
ſturb him in this, he ſhall kozteit his Obligation : Foz there 
the Lelgee hath an intereſk in the thivg — * 


ments in ſuch an Indenture, bet wirt the 5 


11 


t a Prender; that is an FD | 
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was made by Jndenture to J. D. 


Afterwards. it was at another time moved again, and popham 


ſaid, that he had conferred with the other Juſtices, and the great- 
er park of them agreed, that this Exception is not ſuch 7 1wag 
ment, as is within the intent of the condftton of the Dbligatt- 
vn; and, that the Obligation is not fozfeited by this diſturbance : 
Wherefoze it was adjudged f02 the Dekendant. And here the 

laintiff would habe bein And Au could not; becaiiſe 
Fe appeared once in this Term. And the Oemufrep was. ar- 
gue d, Theretoꝛe „Kc. Vide I C:50.: f 23 * ai by ; , *. 1414 5 


Spark verſus Spark. Mitch. 40,8 41. rot. 38. 


8 Upon Demurrer in Law, the Caſe was, That a 
1 Leaſefo2 lite was made to J. D. bp Indenture: and after by 
another Indenture, he lett it to J. S. to2 99 years, after the erpt- 
ration, 02 determination of the firſt Leaſe”, $i tam diu vixerit; and 
further grants to J. S. ſurvivo? 8 000 that atter the death of the 
ſurvivo2 of the ſaid-J.8. the Lands ould temain'to the Executoꝛs 
of J. S. to? twenty and one years J. D. died, and after him J. S. 
dies inteſtate: whether his ad Wie have this Cerm? 
oz whether — — veſted in the Executoz as a purchaſe, 
and not in the Teſtato22 was the ſolequeſtton , and fo2 that vide 
11 H 4. 34. 46 Ed. 31 3 i. 16 Ed. 3. Quid Juris clamat, 22. 14 Eli Lane: 
But the Court delivered not any Opinion to the maͤgtek in uw: 


Fon, in regard ot an Exception to the pleading , Judgement was 


wen agatnſt the Plaintiff , vir. fo that th 


8 Frec hold e Bekendant pleaded 
res hold. 


Plaintiſt by e ſhews, that a Leaſe 
D. fo life, and after ſett to J. s. fo2 
ninety and nine years , Sc. und a Gꝛant further per Indenturam præ- 
dictam,. That after the death of J. P. and J. 8. that it ſhould re- 
main, cc. And the ſecond Leale is not pleaded by Indenture. And 
prædictam refers to the firſt, whereto I s. was a Stranger, and 
1 And, fozthis Caule, it was adjudged againſt the 
Platntiff. Poſtea, 47 paſch- Pl. 1ꝶ 9. 


Eser verſus Heydon. Ante, Trin. 38. Pl. 4. 3 
in Camera Scaccarii. | 


"THe Caſe mas now moved way, and the erroꝛ aſſigned in point 
of Law, andafter K* ent, Anderſon, Walmfley, Glanvil, Sa- 
vi,:and Kingmil agreed , Thatthe Houſes in . djdnot paſs by 
that Devile; fo2 properly, Houles will nat paſs by the Name of 
the Lands; koz they cannot be recoverey in a præcipe by that 
name. — names Þotiſes in the firſt part ol the Devile 


of the Land in L. in the County ot Oxon, and'inthe ſecond part of 
| P 2 Bebile deviſeth onely Lande, and adds 1 —— Heuualvs and 
D 


res an eee intended by Lands, viz. Arable 
onely: anditſhallnot be intended to paſs Meadow and Pa⸗ 
ſture, unleſs he had added them: and the addition of them ex- 
cludes Houſes andToods. And therefoze it was reſembled to 
the Cale 9 Elz. Dy. 261. A Man hath Land in a vil, and in two Ham. 
lets of the ſame vill; anddeviſeth all his Lands in the vill, and 
in one of theÞamlets ; che Lands in the other Hamlet paſleth 
not: But, ik he had deviſed all his Lands in the ue . — 
| 


— 


> 
\ 
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Lands in both Damll ets had paſſed. But naming the one Þamlet, 


it ſhall be pꝛelumed, that he intended not to pals any thing in the 
other Hamlet. Wherefoze the Judgement was affirmed. But 
Periam an Clerk fe emed to doubt therein, 


Penruddock verſus Clerk. 5 Co. 101. 


Tx Judgement was affirmed, But it was now debated,whe: 

ther coſts ſhould be allowed to the Defendant in the zit of 
Erroꝛ, by the Statute of 3 H. 7. Firſt, Becauſe no Coſts were 
recoverable tn the firſt Action. Secondly, Foz that there is not any 
execution to be had, but an ahatement ofthe Nuſance. Thirdly, 
Ju regard that it Ae » that the datt was not fied foꝛ delay, 
but upon a doubtful matter, which hath been oftentimes argued 
in this Court. But notwithſtanding theſe Reaſons, it wasre- 
folved, that Coſts are allowable in every Caſe , where a Wait 
of Erro2 is bꝛought befoze Execution ſued, And, notwithſtany- 
ing that the matter was doubtful , yet there was not any Cale, 
but that Coſts are allowable, But it is in the diſcretion of the 
Court what Coſts ſhall be allowed: but they muſt not at all de- 
ny ft. TUherefozett was awarded, that the Plaintiffin the Tit 
of Erro2 ſhould pay Coſts, 


Paget verſus Crumpton. 


Rohibition; Fo? that the Plaintiff was ſued in Cotirt-Chiſti- 
an, foꝛ à Taxation towards the reparation of the Church of 
Belbroughton ; within which Pariſh he had Land in his hads, but 
was not an Inhabitant within the Parich, no2 had any Houle 
therein. The Queſtion was, Whether the Cuſtome of a Pa- 
riſh (which was alledged) to2 tarfng thoſe who had Lands in 
their Manual Occupation within the Þariſh , but inhabited elſe- 
where, towards the reparations of the Church, and pzoviding 
of Books and Ueſtments be good, o2 not ? Popham at the firſt, 
was of Opinion, that it was not good, becauſethey, who inha⸗ 
bit not within the Pariſh , have not any benefit of the Otvine 
Service there: there berugnorealon to charge them. But, af: 
terwards a 1 was ſhewn, 33 Eliz. between Jeffries and 
Foſter in this Court, where it was adjudged, That they who oc- 
cupied Land within a Pariſh, although they inhabited in another 
place , ſhould be contributary to the reparations ot the Church, 
without any Cuſtom; becaule , otherwiſe , all Churches would 
fall to decay. Jf one might purchaſe the greater part of the Land 
in a Pariſh , and reſide elſe where; all the charges would fall up- 
on the poo? of the Pariſh. But it was ſaid to be agreed in that 
Cale; It he letts the Land to one, rendering a firm Rent, and he 
inhabits out of the Pariſh, his Leſſee ſhall pay towards the re⸗ 
parations of the Church, and not the Lefſoz, And to that ©pt- 
nion all the Juſtices here agreed; Ec Popham mutavit opinionem. Se⸗ 
condly,Jt was moved, That in this Suit, they ok the Spiritual 
Court would try the quantity of the Land, fs2 they were tared 
accowding to the rate of their Land. And they pꝛetended that he 
hath mode Land there, then in truth he hath, which is alwayes tri⸗ 
able at the Common Law, Sed non Bopp: F02 the Principal be 
PPP 2 
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ing ſuable there ; the Circumſtances concerning it are tnquirable, 
and triable there alſo, TWheretoze a Conſultation was awarded. 
5 Co, 66. 


Munday verſus Martin. 


Sſumpſir. TUlhereas the Plaintiff the firſt of November 31 Eliz, 

had delivered to the Defendant thꝛee Cloths; that the De- 
tenvant in conſideration thereof aſſumed to pay 30 l. one moiety 
within a year following, the other motety within the ſecond year 
enſuing. Upon Non aſſumpfit, the Jury found, that the delivery 
was on the firſt ot Auguſt 31 Eliz. and ail the reſidue ut prius. And, 
whether this was found fo2 the Plaintiff oꝛ Oefendant ? was the 
Queſtion: and adjudged fo2 the Defendant : Foz this is not 
the ſame Aſſumpſit, whereof the Plaintiff hath counted , but dit- 
fering from it. Wherefoze , cc. 


Johnſon verſus Awbrey , Vicar of Bradfield in Berks. 


Rohibition fo2 Tithes claimed of Pay of the later Maths; and 
alledges a ꝛeſcription: That in confideratton the Occupi⸗ 
ers of that Meadow had uſed to make the Day of the firſt Baths 
into Cocks, and to ſet fo2th the tenth Tock fo2 the Uicar , they 
had uſed to be diſcharged from the payment of any Tithes to 
the later Paths. Williams moved fo2 a Conlultation, becauſe 
the Suggeſtion is not ſufftcient ; fo2 he doth no moze then the 
Law requires. But the Court held it to be'a good Pꝛeſcription, 
and reaſonable. And Coke cited one Nicholls Cale, to be adjudged 
in this Court, That Tithes ſhall not be patd foꝛ the Raking of 
Com; unleſs it can be averred , that they were foul Rakings, 
and covenous, todefraud the Parſon, &c. 


* 


85 
Keble verſus Brown. 


8 Whereas the Plaintiff the twenty ſecond of January, 
38 Eliz. bargained with the Defendant fo2 all his Lands in 
Yarmouth; ànd they agreed to ſtand to the D2der of ane Skarbo- 
rough, fo2 the ſum, which the Platnttff ſhould pay, and what A(- 
ſurance the Oefendant ſhould make; and, that they pꝛomiſed, 
the one to the other, to perfowm that Oꝛder made by Skarborough; - 
and alledgeth in tacto, that the ſald Skarborough , the ſatd twenty 
ſecond of January, Anno 38 Eliz. ũppointed, that the Plaintiff ſhould 
pay ſuch a ſum fo2 the Land ; and, that the Defendant ſhould 
make an Indenture of Bargain and Sale of all the Lands, which 
the Defendant then had in Yarmouth : and ſhewsfurther , that on 
the fourteenth of September 39 Eliz. he deviſed, and tendered to 
the Defendant an Jndenture of Bargain ; whereby he ſold to 
the Plaintiff all the ſaid Lands, which he then had in Yarmouth : 
Habendum to him, andhis Pefrs, ſecundum Concluſionem & Agreamen- 
cum pradictum. The which the Defendant refuſed to Enfeal: 
The Defendant pleaded Non Aſſumpſit, and found agafnff him to 
his Damages of 3oo l. And it was now moved by Godfrey, in 
Arreſt of Judgement: thut the Indenture of Bargain and 9 
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— 


is not warranted by the agreement; and therekoze the Defend: 
ant was not bound to ieai it, becaule it might be, that he had o- 
ther Land on the tourteenth of September, 39 Eliz. then he had at 
the time of the agreement, on the twenty ſecond of January 38 Eliz. 
And the Aſſurance ought to have been made of the Land onely, 
which he had at the time of the agreement. And of that Opinion 
were Gawdy and Fenner, f02 the-ailurance is nor drawn accozding 
to the agreement: and thereto2e he needed not al it, although 
he had not in truth any moꝛe Land on the fourteenth ot Septem- 
ber, 39. then he had on the twenty lecond of January 38. and in 
p20ot hereof, was cited , Mich 4 and 5 Eliz. Dyer 218. Strodes Caſe. 
But Popham e contra. F092, although the Jndenture varies in 
wozds from the agreement, vet ik it varies not mfubſtance, it 
is not material: And thereto2e , it he hath no moze Land then he 
had 22 January 38 Eliz. he ought to have ſealed it: fo2 it ſtands 
with the agreement. And tt he hath , he might rekuſe: and it 
ought ro be ſpectaily ſhewn on his part: fo2 it is not neceſſarily 
to be intended. And always , ik the Aſſurance dꝛawn agrecs in 
ſubſtance with the Tovenants , although they vary in wozds , it 
is not material. As if it were covenanted to aſſure all his Lands 
in D. and the Aſſurance is dꝛawn by particular Names, pet it is 
good. Quod Gawd conceſſit, but laid, that here it is eſpectally ap- 
— „that he ſhall make aſſurance ot all the Lands which he 
had at luch a time, which differs much, cc. TUherefoze, cc. Et ad- 
journatur. The matter was afterwards referred to Compꝛomiſe. 


Holiday yerſus Hicks. 
Ante, Mich. 40, & 41. Pl. 37.& Hill. 42. Placito 25. 


TY Caſe was now moved again; and all the Court reſolved 
fo2 the Plauntiff: fo2 by the Contract, and Receipt of the 
money, the p2operty thereof was in the Plaintiff, And Fenner 
laid, That it was adjudged; where a Servant takes Sold from 
his Maſter , and changes it into Silver, that the Maſter ſhould 


have reſtitution of the Silver by the Statute of 21 H. 8. cap. 11. 


and this was Hanberries Caſe, TUhereto!e it was adjudged fo2 the 

laintiff: but afterwards, Erroꝛ being bꝛought thereof, it was 

everſed: Foz all the Juſtices and Barons reſolved , That 

t 1 not, fo2 mony found, unleſs it be in a Bag oꝛ 
+ Poltea. | 


Gay verſus Kay. 


2 Upon Demurrer, the Caſe was; That a feme reco- 
vered Dower of the Mannoꝛ of Fremington, wherein were ma- 
ny Copyholds fo? life, and a Cuſfome , quod Dominus pro tempore 
might demiſe fo2 one, two, oz thꝛee Lives in poſſeſſion, o2 in 
Reverſion : and upon a Tit of Habere fac. Seiſinam, the Sheriff 
returned, that he had delivered tothe Feme the third part of the 
Yanno?, viz. \Uch feveral Tenements, reciting them particu- 
larly (whereof a Copyhold Tenement in the Tenure of Alice Pil- 
cher was one) the Tenant in Dower kept Court, and granted the 
laid Copyhold Tenement to the Plaintiff , and to two others 
fo? their Lives, Habendum poſt Mortem A. P. the — — 
zuütterwar 
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afterward died, and then AP. died. The Loꝛd enters, the Plaintiff 
enters, and the Defendant ouits him. And, TUhether this Gꝛant 
vy Copy in Keverfion , which was not executed during the Lite 
of the Tenant in Dower, be goov 02not? was the Quettton. Wil 
lizms Serjeant moved f92 the JÞ(atntiit, that it was good, and ſaid, 
that it was ſo adjudged in the Common Bench, 28 Elz. between 
Br g and Bourn, and in Sit Peter Caryes , AnD Southcotts Cate in this 
Court; and in 17 Eliz. Dyer 343. in Count d' Arundels Cate: 
lherefoze, c&c. And of that Opinten were Popham , and Clinch, 
Juſlices: they being onely in Court, and were ready to have gi. 
ven Judgement accoꝛdingly: fo2 Popham laid, That it was now 
without Queſtion held to be good, although it were not execu⸗ 
ted in the life of the particular Tenant , who granted, although 
it were ISubted in the E. of Arundels Caſe , Trin. 17 Eliz. Io; the 
reafon why Tenant in Dower , 92 a particular Tenant may grant 
a Copy-hold in Reverſion, as well as in Poſſeſsion , 1s the 
Cuſtowe , and thereby the G2ant ts warranted; and therefoze 
there is not any difference in either of the Cales: But one, 
who hath a particular Eſtate in a Mannoꝛ, cannot grant a Copp- 
hold by parcels , 02 demiſe part, and retain the reſidue himſelf, 
And therekoꝛe, Jf a Feme be endowed of ſeveral Copyhold Ter e- 
ments, ſhe cannot grant part of them by Copy tn Poſleſſion, oz 
Reverfion. CUherefoze H. Wyartook exceptions to the pleading. 
Firſt, Becaule it is not alledged, that any the Services of any 
of the Freeholders was allotted to the feme, but the Demeſns, and 
Copy-hold Tenements onely : ſo as the hath not any Yainoz, 
noꝛ can keep any Court, noꝛ grant any Copies , cc. But Popham 
held clearly, that ſhe might 8 foz, although the, 
having no Services , cannot have a Court Baron; yet ſhe may 
have a Special Court fo2 this purpoſe t and it is good enough. 
And ſo it was adjudged in Sir Chriſt. Hattons Caſe fo2 Wellingbo- 
rough, where he had twenty Copyhold Tenements, parcel ot the 
ſaid Mannoꝛ, granted unto him by the Queen: and,becauſe ſome 
of them refuled to come ta his Court, they koꝛteited their Copy: 
hold. TGherefoze , c. Secondly, he moved, that the Hzant is 
not wellpleaded; foꝛ he pleads it as a Gant in Poſſeſson, and 
not as in Reverſton. And the Recoꝛd was viewed, and it was 

that he granted Tenementa prædicta per nomen of a Deſitage , which 
A. P. held fo2 life: and it was reſolved to be an incurable default: 
fo2 it is not alledged, that he granted the Tenement in Ke ver⸗ 
ſion: and the per nomen will not help it. TUherefo2e , to? this 
cauſe, it was adjudged fo2 the Defendant. 


Colchin verſus Colchin. 


Reſpaſs. Apon a Special Uerdic, the Caſe was; Baron atv 
Feme, Toppholders to them, and the Heirs of the Baron; the 
Baron dies, the Heir, in the life of the Feme, befoꝛe admittance, 
ſurrenders into the hands of two Tenants , who might take 
ſurrender by cuſtome: and, whether it were a good ſarrender ? 
was the Queſtion : and without argument ruled to be good. 
And it mas held by Popham, and Fenner, that if a \nrrender veto 
the uſe of one foꝛ like, remainder in fee, and the Tenant fo? lite 
is admitted, that is an admittance fo2 him in remainder. 
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Tenant ta b eh 5 pet 155 690 5 c chan age? 1 all EE 


Countil, 

e Loꝛd Hunſdon waved the Plea and confeſſed*the challenge: 
the Lo Hu the Array was dalbeb⸗ DD a nee, at, ere 
Vid. 4 H. 7. z. & 8. 19. Al. g. 1 * | 24575 
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ed by Watert | 


Acton 0 tt 16 ah 5e Firk, 1 oro > 1h hath a ori: 
hop, Dean, &c. Secondly ,a #tttal Adr 
ration with a Cure 208 Parſon of a Chur 15 55 hirdly, ther 
who have neither Cur 2 Jurisdition, as P2ebends, 
lains , Se. And they zDefineD a bignity to be Adwiniſtratio Ecclefis. 
ſtica cum Juriſdictione , vel poteſtate conjuncta, und thereby they exclude 
the two laſt degrees krom being any dl gnity : A multo fortiori, 
the Common Law doth lo, anne to that! pur Ie Vide 27H, 6: 
> bs 3. 41. 24 Ed. 3. Br. Noſm. 25. 1 an Ar eacon 1 — a 
Name of dignity: and 11 H. 4. 40. That a Parſon is nota Name 
of digntty ? 17 Ed. 3. 31. A Pꝛoboſt is not a Name of dignity: 
148.6, 14. APrecento? is not t a Name of dignity: 27 H.6. 3. 
Chaplain is not a Name of dignity : and 27 H. 8. 10. fs, That if 
a Aicar of St. Pauls hath a Benefice with Cure, he ought to be 
reſident upon it: and that is a greater dignity then COD 
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© Wherttoze, ec. And ok that Dpinion were Popham and Clinch, cz- 


(14) 


1 55 


teris Juſticiariis abſentibus; That it was not a Dignity within the 
Statute: but they would. adviſe upon hearing the Oefendants 
Council. Et ad journatur- Afterwards the ODetendant * 
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Ness 4 Queſtion was between than for an Aſſurance of Land. Pophay (159 
fad, That ie ad been reſolved by all the Juices; That if one be ob- 

liged to aſſure twenty Acres of Land, That the Acres ſhall be accounted ac- 

cording to the Eſtima tion of the Countrey where the Land lies, od not aceor- 21 
ding to! the meaſure limited i in the Statute. ; 


— 


F errers verſus Borough. Trin. 41 | Eliz rot. 831 
Us oh Re, the Caizinas, Aman ned an jeparee (16) 
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Mature verſu⸗ Weſt. 


th «©, Mheteas the Defendant was 3 unte bim in (17) 
pk n um in Conſideration, that the Plaintiſt would 
ü film hay gk payment, that the Defendantaſumed to pay 
5 the dhe Beis and alledges, 28 e gave unto him ſuch a day, and 
hã d not 14 — The Dekendant pleaded Non 
| nd ound again bim 5 and noly moved, that this 
e eee e 
2 

wherein the Aſſumpſit was rs 1101 be wil. —_ la there is not any 
benefit to the Defendant. But the Court held it to well e. 
nough; 702 it is alledged,that he fozbare 11 87 uch a time certain. 
beats 02e it was ad judged fo2 the Plaintt 


Croſs verſus Tyrer. 


Fit rot a Judgement inthe Common Bench. The Erro2 af 119 
figned was; fo2 that the Defendant appeared per J. 3 
tum ſuum, and there is not any ſuch J. S. in rerum natura. Tho 
fendant pleaded, Innullo eſt Erratum, and ſo conteſſes it: Þ 
Court held it to be no Erroz, fo2 it is againſt the Reco2d; fo? e 
Court hath it upon Reco2d, 2 he appeared by ſuch an Attor- 
ney, und the party is effopped to ſay the contrary. ; but he might 
have aſſigned, that J. S. had not any Tarrant of Attorney. TUhere- 
toe the Judgement was — * 5 
par 


. 
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ſtea, Tr. 43. Pl. 17. 
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Nec verſus Spark. Antea Pl. 2. Mich. 4 Ar El. roi 2 15: 


jectione firmæ. Tipon a ſpe tial Uetdic the Cale was, Nich, 
Spark teiſed in fee, by Judenture letts it to W. S. -f02 Lo ears, 
it he live ſo long, the remainder ;after his deceaſe to the Erecu- 
toꝛs, 02. Alligus Nene, laid W. S. fo; 2015 Ars. W. S. dies inte. 
. his wite (the Platntiff) takes Letters of — rms 
¹8 any enters, ciatming the Term. Nich. Spark "was Ws 

ndant ouſts her, Et fi, &c. Che ſole Queſtion was, hehe 

this chmaſtider' foꝛ 20 years veſtedin w. S. Ge eemleb de 
7 not made yay Erecuto? ; Fo all the Juſtices Delivered their 
pt is ſevera TEN. „That t is Term veſted in W. S. and that 


the Platnt veit as Adminiſtratrix unto him, and it 
ſhou de Anetsinher ants. fo 7 the intention of the Lell ap- 

that the 5 Ars 92 Alt W. S. ſhould have it; in 
bote io Alignment 1002D 3 8 tha 555 Difp pole, and mate an 


F 
ahl ect iniſtr nd as 
a thing lch © into them from beit e , and not as 


5 ſelves. Fo? Waile It . was 
pen cid 45 thele two Cr 115 1 e clauſe, 

Fur tarthe vey ould baue b veſted in W. S. as ik Haben- 
dem 0 Sovears, live ſo long, and 102 45 25 Faker De- 
ceaſe to his Execut92s. But it is here deviſed to W. s. fo2 8 
years, if he live ſo long, remathder to his Executoꝛs foꝛ 40 years, 
— notwithſtandin ing it is an one LD and t the Executoꝛ thal 17 — 
t as Execukoꝛ, and it ſhall be Aſſets in his hand, it belng in the 
Teftato? to Noor. Jud ft was afterioards abjudged Scr. 
ingly; Wote, That in this Caſe Walmſley ſaid, The Difference betwixt this 
and Cranmers Caſe in 14 Elis. Dyer, is, becauſe i it is there limited by way of 
uſe, and by the Party himſelf, o he ſhews his own intent, that it ſhould not 
veſt in himſelf, but iti his Executors. But here the limitation is by a ſtranger, 
wherein there is not any intention appears, but that it ſhould veſt in the 
Leſſee himſelf. - And by this difference all _ Books : are reconciled. - Vide po- 


\ 


Mallary vu Marriot. 


* fo2 ſuing koꝛ Tithe-Pidgeons. The Defendant in 
the Court Chriſtian 1 payment , and offered to pꝛove it by 
one Witneſs, and t chert refuſed to admit thereof without two 
Mitneſſes, and he thereupon bzoughta Pꝛohibition; and ruled, 
that it well lay; fo2 it would be à great tnconventence to bꝛing 
two Witneſſes to p2ove. payment of every loꝛt of n cc. 


tuberetoꝛe 1 
dr. Walter 
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Sir Walter Sands verſus Lane, Mich, 49, & 41 Eliz. ror, 248 3. 


13 Quare Aueria cepit apud Srockbridg , & ad loca incognita ſuga- (21) 
vit, &c. The Detendaut pleaded, Chat the Lozd Sands was 
ſeiled in Fee of twelve Acres of Paſture in Moctera, and he took 
the Beaſts there Damage feſant as ſervant to the Lo2d Sands, ann 
by his command, and from thence chaſed them to Stockbridg afo2e- 
ſaid , and from thence to Feverſhamin the ſame County, ad impar- 
candum, &c. Quæ ſunteadem Captio, & Effugatio , unde, &c. And traver: 
{es abſque hoc, quod cepit Averia prædicta apud Scochhriag; prout, &c. And 
it was thereupon demurred, and atter Argument at the Bar, 
aͤdjudged fo2 the Plaintiff, that the Plea was ill; fo2 the Tra⸗ 
vers is a departure from the firſt Plea, and repugnant to the 
matter, which induceth it, and, as this Cale is, there needeth 
not any Travers at all; to2 where the matter o Juſtification 
is local, there he ought to ſhem the Cauſe ſpecially, and tra- 
vers the Place: hut not where it is tranſitoꝛy, as it is here; but 
it ſufficeth, although he juſtifies in another place, to ſay, Quæ eſt 
eadem Captio , &c. CAheretoꝛe it was adjudged foꝛ the Plaintitt. 


Allen yerſus Sr. Robert Salisbury. 


Ebt. The Pꝛoceſs upon the Oꝛiginal were directed to the two (22) 
Sheriffs of London, the (U2it was returned by two, the one k 

them was Sheriff, the other not; and it was pꝛayed, that it might 

be amended, koz its apparent to the Court, that it was the 

default in writing the Names, and the Return by one $herif a- 

lone had been good, and the addition of a ſtrange name thereto 

ſhall not make it ill. And afterwards by Advice of all the Juſti- 

ces it was amended, | 


Merry weather verſus Stanton. Mich. 40, & 41 rot. 3316. 


Eplevin. The Defendant avows fo2 a Rent-charge deviſen (23) 
unto him, and doth not alledg the Land to be holden in So: 


cage , and therefoꝛe adjudged to be ill. And it was ſald, That 
lo it was adjudged in Trevilians Caſe in this Court. | 


Sr. Humphrey Ferrers, and two others verſus Arden. 
Mich. 40, & 41 Eliz. ror. 1701. 


Reſpaſs, Upon the Caſe, ſur Trover, and Converſion ot an Or of (24) 

the Plaintiffs apud Aſhton the 10 Jun. 38 Elz. The Defendant 
pleads , That at another time, viz. Termino Paſch, 36 Eliz. in the 
Dueens Bench, the Plaintiffs , and-a fourth perſon, whois 
now dead, bzought Treſpaſs againſt Simon Wignal and two others 
of their Or taken 11 April. 3 5 Eliz. that the Defendants thereto ap⸗ 
peared, and juſtified as fo; an Heriot ju right of the now Defen- 
dant: Apon which Bar the Plaintiffs demurred, and adjudged 
againſt them, and pleaded all the Reco2d in certain, and avers, 
That the Platntiff in the ſatd anon. 18 in this adtion are oe 

| _w_ | 
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and the ſame perſons ; that the Dr in the ſaid action, and in this 
is one and the ſame ; and, that the taking in this and in the other 
action be all one; and, that the Trover any Converſion , luppoled 
in this action by this Defendant onely , was committed by the 
other Defendants with him, and they have covenouſly and lub⸗ 
tilely omitted, and ſeft them out, and not named them in this 
action, and this Defendant was omitted out of the other agion 
ſubtilely, they being one and the ſame Treſpaſs, Thing, and Mat⸗ 
ter, and not divers, and at one and the ſame inſtant ot time done. 
Et hoc paratus eſt verificare. Unde, ex quo, &c. they were acquitted in the 
firſt action, he demands Judgement, TUhether the Plaintiffs 
to this action of the ſame Matter and Cauſe ſhall be received ta 
have, and, pzoſecute. And hereupon the Plaintiffs demurred, 
And Walmſley and Kingſmil held the Bar tobe good; becauſe up: 
on the firſt Judgement, upon Demurrer, the p2operty of the 
Ox was admitted in that Dekendant, in whole right the juſtiſica⸗ 
tion was. Therekoze the Plaintiffs ſhall not have this action 
withont new cauſe , and although he be a ſtranger to the Recozd, 
whereby the Plaintiffs were barred, pet he is pꝛivy to the Trei- 
paſs ; wheretoze he well may plead it, and take advantage there- 
of. And hereto the other Juſtices agreed, that if it be intended 
fo2 one ſame Cauſe, that he well might take advantage thereof, 
But Anderſon and Glanvile cunceſved here, that they be not bar⸗ 
red; foꝛ a Bar in a wꝛong action bꝛought is not any Bar, where 
a right action is bzought ; as, where one delivers Goods to keep, 
and bzings Treſpals againſt the 2Bailif fo theſe Goods , and 
be barred by Gerdi, 92 Demurrer , that ſhall not be a Bar 
unto him in bꝛinging Detinue 02 Accompt. And here theſe actions 
be of ſeveral natures , and a Bar in the one cannot be ſaid to be 
a Bar in the other. Walmſley agreed, that where it is a Bar in 
an action of Treſpaſs , upon Not Guilty pleaded by Gerdict, he 
may have this new action ; becauſe it appears not, but that the 
Qerdia was upon the Miſpꝛiſal of the nature of the action. So 
it ts, if ſucha Caſe appears upon Demurrer : But, where a 
Title is pleaded in Bar to a thing demanded, and, by reaſon 
thereof the Plafntiff is barred upon Demurrer, o2 Uerdic, the 
intereſt thereby is bound, and the Plaintiff ſhall be barred from 
bzinginganew action. Et adjournatur. And afterwards the matter 
was ended by Arbitrament⸗ | | 


Parman verſus Bowyer. Hill. 40 Eliz. rot. 259. 


age The Defendant avows fo2z Damage Feſant in his 
Free-hold. The Jſſue was upon the Free-hold, and a 
Special Uerdic was found, that this Land is within the Man⸗ 
no2 of porcheſter; and, that within the Mannoꝛ is ſuch a Cuſtom, 

at if any Tenant of the Banno? aliens Lands, holden of 

e Manno by Waiting oz Feoffment , oz deviſeth it by his 
UI, o2 ſurrenders it into the Loꝛds hands, to the uſe of any 


other, that ſuch Alienation, Feoffment, Deviſe , o2 Surrender 


preſencara fuerunt , & preſentari conſuererunt at ſome Court of the 
Mannoꝛ, there holden , within a year after ſich Alienation, 
Feoffment, Ec. oꝛ at the next Court ofthe anno, there holden, 
after the pear 2 And it ſuch an Alfenation, cc. were not pꝛelented 
in forma prædicta, tunc hujuſmodi Alienatio, &c. fic minime Feb 


ELIZ ABE TH E, in Communi Banes, 6659 


——ůů— 


— — 
— 


— be void by the Cuſtom of the ſaid Manno. And they kur⸗ 
ther found, that one Richard Rowle was ſeiſed in tee ot that Land, 
holden of the Mannoz, and made a feoffment of that Land 
to the Defendant; and, that it was not pꝛeſented within the 
year, no2 at the next Court holden ko that Manno: : And, 
Cihether this were a good Cuſtom, and the feoffment thereb 
deſtroyed fo2 not pꝛeſenting of it? was the Queſtion. And. als 
though it were not pꝛeciſely found, that a Court was holden there 
within the pear, oꝛ after the year ; yet the Court held it to be 
well enough: -fo2 it is found by implication, being found , that 
it was not p2eſented at the next Court after the year ; which im⸗ 
plies, that there was a Court there holden; and this is ſufficient 
in a Special Merdia. And if there were not a Court holden, ec. 
then an attaint wauld = And, as to the Cuſtom, Anderſon 
held it tobe void, unreaſonable, and agatnſt Law; and there: 
foꝛe not allowable. Foz here it is, that it was a good feoffment 
fo2 the time, and that afterward becomes void by not pꝛeſenting 
it. So where it was once good by the Common Law , it ſhall be 
now deſtfopen by the Cuſtom , and deveſted fo2 the 2 
Ro 
thould be loft; ſo that the Pꝛeſentment could not ned that 
zelently chould 


be void fo2 not pꝛeſenting it 2 lee tz any other Act done, ig un⸗ 


who was the Tenant: and, this being a EF , it is rea⸗ 
ſon ? that it ſhould be publickly known,w y- 


which crea- 
wilo it done the Livery is fo: 
= publick n thereof ; and this Pzeſentment is fo2 
the better pu . 

Law, and well ſtands with it „ and 
ment, ik it be not ſo pꝛeſented. And p 


So by the Cuſfom of London, Baron and Feme ſells the wane of 
ch ell as a 
unleſs it be enrolled within a certain time. So as, by Cui on, 


L ut 
doing any other Act. And therefoze it was adjudged a — 
Cuſtom in Waymouth in the County of Dotſet; where the Cuifom 


26) 
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here this Cuſtom avds here moze than the Law appoints, viz, 


That there ſhall be a P2eſentment thereof: wherefoze it is good 
— tands with the Law. And afterwards it was adjudged ac: 
cordingly. Vide 5 Co. 84. | ke bl 


Leech verſus Cole. Frin. 40 Eliz. rot. 1703. 


Pon Demrrer „The Caſe was, Tenant fo? tife, rematt- 
U der to his eldeſt Son in tail, rematnder to his ſecond Son 
in tall: A præcipe is bꝛought againſt the Tenant fo2 lite, and the 
eldeſt Son , Anno 12 Eliz. and they ſuffer a common Recovery; 
with vouching a common Uouchee. The eldeſt Son dies with: 
out ifſue.; whether this Recovery ſhall bind the youngeſt Son; 
by the Statute of 32 H. 8. was the Queſtion; oꝛ, whether it were 
a Diſcontinuace ? Anderſon, Walmſley , and Kingſmil held, That 
it is not any Bar to the Eſtate-tail , noꝛ to the Remainder, fox 
the Land recovered in value ſhall be in the ſame degree, as the 
Land loſt is; foꝛ when a joynt Præcipe is b2ought againſt Tenant 
fo2 life, and him in the Remainder , it ſuppoſeth them to be 
Joynt:tenants ; and the Judgement ſhall be acco2dingiy; and the 
recovery in value ſhall be accoꝛding to the acton. Whereuponhe 
recovered in value joyntly, and lo ſhall the Execution be alſo, 
und then the Recovery in value being accoꝛdingly, it is in the 
fame degree as the Eſtate-tatl was; and-lo no Bar to the Jſſue 
in tall, no? to the Remainder :- fo2 the cauſe of the Bar is the 
Aſſets recovered il value; and none ſhall be admitted to ſay, 
that the Aſſets recovered in value ſhall go in other manner oꝛ de⸗ 
gree , then the Becoꝛd is; As where a Recovery is had againſt 
aYo2tgago? and Moꝛtgagee, with a Uoiicher ober, oz againſt 
a L920: and his tllain, the Land recovered in value ſhall go to 
both joyntly ; and although theſe Recoverres be but Affttrances 
of Elitates , yet they ought to go, and to be regarded, accod- 
ing to the Law. And the Statute of 32 H. 8. hall not make any 
alteration in this Cale; 'fo2 Walmſley ſald, Although the Sta- 
tute ts That a Recovery which is by the aſſent of him in Re: 
moinder, ſhall bind That is to be intended a ſawful aſſent , o2 
in a lawtul manner, as by Uoucher oz otherwiſe; but not by a⸗ 
ton bꝛought againſt him as Tenant , where he is not Tenant ; 
that is an afſent ,'but not a regular afſent , no2 ſuch as the Sta⸗ 
tite intends. And Anderſon iber the Caſe in plowden between Ear 
and Snow to be Law, and pet, there wherevne, who hath nothing, 
joyns with one who is Tenant, he is but Tenant by Eſtoppel; and 
a enant by Eſtoppel ſhall not mow a Kecompence in value. 

herefoze , &c. Glavvile e contra, That the Recovery is a good 
Bar; and that this Caſe here is all one with the Cale of Ear and 
Snow, Which was adjtdged by good advice. Vide Dyer 152. And 
although the Cale of Str William Cordal is cited to the contrary, 
that is not ſufficient to controul ſuch a Judgement. Afterwards 
a Rule was entered, that Judgement ſhould be entered acco2d- 
* Opinton of the three Juſtices. But the Parties ac⸗ 
coded, and no Judgement was entered. 3 Co. 6. b. 


Knot 


—— —eõ4 


— 
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Knot and Knot executars of Knot verſus Barlow. 
Paſch. 40 Eliz. rot. 1945. 


Ehr upon an Dbligation made to the Teifatoꝛ: The Defent- 
1./ ant pleaded Releaſe made by one of the Plaintiffs, ' She 
. Plaintif: replies, that this Releaſe was made ſuthout any Con. 
uderation; and he, whdreleaſed ; was within age at the time of 
ge TE ora acol0 a 
jUDgeD to? £1 iff, that it oid Releale, being vy an 
Intant without Conſideration,” Gli ee 


; 59 Knight verſus Lodg. Hill. 40 Eliz. rot; o. c 


PJevore Firm of a'Leaſe made by Edmund Nevel , who called 
L himſelf Lo2d Latimer. The Defendant pleaded, That long 
time befo2e the Leſlo2 of the Plaintiff had any thing, Queen 
Mary was ſeiſed thereofin Fee in jure Coronæ ſuæ Angliz ; and by her 
Letters Patents gave it to Str Thomas Haſtings , and Winifred his 
Tife , and tothe Veirs of the body of Winifrid ; that Sir T. H. 
died, that Winifrid took to PuSband Sir Tho. Barington; that. the 
Reverſion. deſcended to the Queen, who now is; that Sir T. B. 
lett it to the Leſſoz of the Plaintiff fo? like, who lett it to-th 
laintiff ; that afterward Str T. B. died; and, that the Oe 
endant „ as Servant to the ſatd Win. entered, and ouſted the 
Plaintiff. Ec hoc, &c. The {Plaintiff replies; that the Lefſo? 
of the Plaintiff demiſed unto him foz veärs „ prout, &c, And 
that the Defendant ejected him. Abſque hoc, that Sir I. B. lett to 
the Leſſs2 fo2 life, prout, &c. And 2 the Oekendant de⸗ 
murred; becauſe he takes a Traverſe without making any Title, 


and without any Inducement. But the Court held it to be 


well enough ; fo2 the Defendant hath avoided the Plaintiffs 
Title: and the Pſatntiff traverſeth the chiek Matter, which a- 
voideth his Title; and it 1s not neceſſary to make a Title in 
an E jectione firmæ, 02 in Treſpaſs : but where Land is demand⸗ 
ed, it is otherwiſe. Pet the better way had been to ſay 

that he was ſeiſed in Fee, and demiſed , &c. But it is well 
enough as it is. ; NY br 


Veal and others verſus Road. Mich. 39, & 40 rot. 1187. 


Uid Juris clamat. The Defendant pleaded that he tempore 
Levationis notz prædictæ was ſeiſed in Fee of the Gift of E. R. 


abſque hoc, Quod ipfe tempore Levationis notæ prædictæ held Tenemen- 


ta prædicta pro termino vitæ ſuæ tantum, &c. And thereupon they 
were at Ilſue: and it was found, that he held them as Lands 
entailed, after poſſtbility.of Jſſue , cc. And hereupon the 
zaped the diſcretion of the Court. And the Court reſolve 

02 the Defendant ; becauſe ft appears to the Tourt , that the 

Defendant hath an Eſtate pꝛiviledged from Attoznment , to 
be made by him: and the inducement of the Traverſe, is not 
OI of fozteittire, TUherefoze it was adjudged fox the 
endant. 


Morris 


7 279 ; 
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. Morris yerſus Lutterel. 
Paſch. 40 Eliz. rot, 1 304. 


Ebt. Upon an Obligation, conditioned fo2 ſaving harm 

4 den igation made to C. and H. fo2 the — 
tool. At a da and place , 8c. The Dekendant pieads, That 
at the day of payment, he was going ad folvendum' the (aid 100 l. 
to the place, to the ſam C. and H. and that the Plaintiff, by Co- 
vin betwirt him and another stranger, cauſen the Defendant to 
be up fſoned , and to be detained in pꝛiſon, until after Sun: 
ſet o the ſame dap, to the intent; the laid 100 l. ſhould not be 
pald, and that the D 


bligatton,. by reaſon thereof, ſhould be foz- 
efted ; and therefoze he could not come to the ſald C. and H. to 

pay them the laid 1001. Er hoc, &c. And it mag thereupon demux⸗ 

eb, and a Haren koꝛ the Plaintiff, that ſuch a bare Surmile 


| £22 Seryven verſus Dyther. 
Fill. 41 Eliz. rot. 172 1. 


Ebt. Upon an Obligation, made to a Sheriff, conditioned, 
If the ſaid R. D. perſonally appeared before the gen: Majeſtier 
ur. at Weſtminſter , a die Paſcbæ in quindecim dies, to anſwer to J. H. as 

appertain, and further to do, and to receive, as the Court therein of 
him ſhall eonſider in that behalf, That then, & c. The Defendant plead- 
ed the Statute 23 H. 6. And this Bond was adjudged to be void: 
And it was there cited, That in Sir William Druries Caſe it was 
— ed, That, if a Sheriff takes but one Surety, it is good 


Slade yerſns Allen. 
Hill. 41 Eltz. rot. 730. 


MT fo2 theſe wozbs , Thou art a Murtherer, and a bloody Fel. 
low, aud I am afraid of thee. Apon demurrer adjudged acti- 


onable. 
Anonymus. 


Ction fu woods, Vir. The Plaintiff was one of them, that brake 
Ar. Philipr's houſe,” and did take, and carry away part of the mo 1 
that was ſtoln. Walmfley held, That an acfon lap not fo2 thele 
woꝛds: foꝛ, where 22 are ambiguous, ſo as they may be ex. 
ounded in good, 92 ill part, no action then lies; fo2 they ſhall 
expounded in the beit tenſe, and ft may be here intended, that 
he bzake the houſe 1 — = catiſe , and bzought the money to an- 
other place upon juſt caule. TWherefoze, 8&c. And ſo was the Dpt- 
nion of the other Juſtices, 


Stephens 


— 
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Stephens vᷣerſus Lewis. 
A Fine was levied ofa Rent to the uſe ot another in Fee; Ceſty (34) 


que Uſe avowed without attoꝛnment, and ruled, That he well 
might. Exception was then taken to the avowzy, becauſe he 
pleaded, That J. . who was the Oꝛanter, was ſeiſed of the n 0 


in Fes; and that he and all his Anceſtoꝛs had uſed to diſtrain fl 
that Rent in the ſaid Land , &c. and ſo pꝛeſcribes in the Diſtreſ 
and not in the Rent it ſelf, And fo2 this cauſe Anderſon and Glan- 
vile held clearly, that the avowꝛy was til: Foz the Pꝛelcription 
ought to have been in the Kent; and that the Law was clear 
herein. Williams Serjeant Cited a Caſe 14 Eliz. tobe ruled; That a 
Pꝛeſcrion alledged in the Diſtreſs was good. 


Rrrr Termino 


Termino Trinitatis, 


9 Quadrageſimo primo Ez ABE THE, 


in Banco Reginæ. 
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Woodden verſus Osbourn. 


FE lecdione Firm, A Special Qerdic was found, 
(1) — wherein the Cale was ; One Biſhop being ſeiſed 
| pA) of divers Lands, called Hayes-Lands, which ex⸗ 

e MM tended into two Gills, Coßefield and Cranfield, 

S INENS<VT Deviſed ail his Lands in Cokefield , called Hayes- 
[os . Lands, to J. his youngeſt Son, and his Heirs, 
©5227 | 4nd after, in andther part of his Will , he wil⸗ 
his Tife ſhould have Hayes-Lands , and dies. J. dies without JC: 

ſue, And, whether the Feme ſhall have Hayes-Lands fn Cranfield , 02 

onely that in Cokefield ? was the Queſtion. And it wos reſolved by 

the whole Court, that ſhe ſhould have that onely, which is in 


Cokefield, becauſe there was no moꝛe deviſed to the youngeſt Son. 


But Popham ſatd , It the Deviſe had been to the eldeſt Son; and 
that, if he died without Jſſue , that His TUife ſhould have Hayes- 
Land; there peradventure ſhe ſhould have all, becauſe the eldeſt 
Son had all; the one part by deviſe , the other part by deſcent. 
And ſhe ſhould have all which he had. TWherefoze it was adjudged 
accozdingly. | 


Nokes verſus Jaines, Paſch. 40 Eliz. 


(2) Ebt Upon an Obligation, conditioned fo] the perfozmance of 

all Covenants and Agreements th ſuch a Leaſe by Inden⸗ 
ture, whereby the — had lett to the Plaintiff, by the 
wo2ds Demiſe and Grant, an Pouſe in London, and covenanted, 
That he and his Aſſigns ſhould enjoy it without Eviction by him 
92 any by his pꝛocurement, #c. The Defendant pleaded per⸗ 
formance of Covenants generally: The bꝛeach was aſſigned, 
Foꝛ that the Plaintiſſhadgranted his intereſt to one A. and one 
Savery entered upon 4. and lett it to one Duck fo2 years; A. re-en- 
ters, Duck byings an Ejectione Firmæ, and recovers by Uerdig. 
Whhereto2e, #c. And upon this beach aſſigned, it was demur⸗ 
red in Law. Godfrey, fo2 the Plaintiff, moved, That the ſole 
Queſtion was, Whether the Oefendant be bound by the Cove- 


nant in Law (which is by the woꝛds Dem iſe and Grant) to warrant 


ft againſt all perſons , - that it be taken away by the expꝛels 
Covenant; That he ſhall hold it without Eviction of the Leno, 
C. 


leth; that if J. his Son died without Juue, that 


Ecizabr rus, in Banco Reginæ. 


87 


Nc. And he held, That he was bound by the Covenant in Law, 
that the Leſſee ſhould havehis tion of Covenant upon Evicii⸗ 
on, as 9 Eliz. Dyer 257. And (0 it was adjudged in this Court be: 
— — and 2 Ann . — e away by the Ex⸗ 


5 i t Foſter, not b 
Com in the Gale, put the Soltices in min 


Sin mind of one Sarees 
aſe in this Court to be ruled; that an Expꝛe it 
all take away the Covenant in Lain. And to this Opinion Pop. 

am inclined / — the.other Juſtices Vid not veltver un 9 5 5 s not 

[ 


—.— : but they all held the bzeach to be ill 


ned, Air rag entereD Upon good Cl Titſ: io, otherwile 
e 18 un Cauſe of — bepica Lade 2th ht 
Puck — ee . = — 1 al; fo2 it 
be upon à fal — and out Title. Kiherekoze thep 
Urn then penn erp Humor ar ſoit He 
nue his DAG and fo be was permi 


Colliers Caſe. 


—— by Collier; Gicar - — 820 — a Sue iti the Spt. 


of 1 — the Cale b the Bitho _ Sa NE Hs 
3 appꝛopꝛiate — n 
yas the by 18. Aud * the Endowmen It the BI 


ty 
py 5 pong ar mnanyy + Li m 
he Clos e e ors 1 * Vieniz ZE thi probe 
tor in the Chut n — the Vicars 
tigin the Spirituai Eo 2 150 Bro n 15 
nies 15 it 18 meer e 8 


fits 
able in the S ical Court. Vid. rt eds Fir. H. N. ITS | 


Tan 


feld e contra, That it is an Annuity a | -P20* 
perly fe fo2 it in the Hings 2 55 45 in 11 Foot © cited 

Juris diction enſion 27 2 
ſcription: and , chat the Seat agatis, ꝛohibi⸗ 
tion third, fg but an n ſaid. So Ed. 4. 12. 
of an An -anted te Compoſition fo2 T I „ and 26 Ed. ;. 
Annnity 12. a of Annuity was of ale Penſion, 
as ours is. TAherefore , cc. B all ve hat 
the Sute was weil bzought in Foz Popham 
und Fenner fuld, That there would be bi „W ere the D24 
dinary ets: an where ihe ; Ig. there the Sute ſhall be 
e e Foe goa 

in g 02 ther r 
reſt. And Gawdy aid, ſuch a Sute might 


That! fo? 
poop o t titus Courts And that it is not 
— nts, Aud 8 Spirit Br; THhereuponCenſi ulcation was 


rtr | Spatks 
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Plaintiff, 


bitrament, pet, the bꝛeach not 


Sparks Caſe. ; 1 0 50 


Elen firmz; Upon a — Uerdic it was found ; That a 
Coppholder made a-Leaſe foz a hear, excepting one day, 
which was warranted by the Cuſtome. The Leue being ouſten 
by-aStranger , bzings an Ejectione firmæ. Aud, UAlhether it lieg 
v2? not? was the Queſtion. And all the Court hein clearly, that 
ik well lies. Popham ſaid , It there were:notany:Cuſtom, pet it 
fhoutd be good 2 all, but him, who han the Inheritance, and 
he Freehold: So it is, it a Leſlee foꝛ will at the Eommon Law 

ad made a Leaſe foꝛ years.-QuodGaway concefſit. I oꝛ the Tenant 
at will is onely Diſfetſoz , and the Leale ts good againſt him; ag 
12 Ed. 4. 12. ls. And Fenner ſulù that antiently an Ejectione Firms 
was but in nature of a Treſpaſs, and no Term wasrecovered; 
and therekoze it is not reaſonable , but that it ſhould lie fo2 the 
Leſſee. But popham ſuid; M à Copy hold be granted foꝛ years 
by Copy, he ſhall not maintain an Ejectione Firmzat the Common 
Law, Whereto2e, tc. And, afterwards, it was adjudged fo? the 


Withers verſus Drew. Paſch. 40 Eliz. 


| #: Ebt upon an Obligation. Apon a Special Uerdic, : The Caſe 
L was: an Obligation was endozled to ſtand to the Arbitra⸗ 
tion of-four Arbttratoꝛs , ſs as the award be made in waiting, 
ready to be delivered to the Parties, befoꝛe the ſirth day of 7. 
nuary then next following; The Arbitrament was made the fifth 
January, betwirt the hours ot eight and nine in the night. And 


whether the Defendant be bound to perkoꝛꝝm it oꝛ not? was the 


Nueſtſon. And, akter Argument by Flemming the Queens Sollt- 
cftoz, foꝛ the-Plaintiff , ahd-by. Tankeld fox the Defendant, the 
Court reſolved}, That it was well enough fo2 the time: and, 
that the Defendant ought to perfoꝛm it; fo2 it is made befoze the 
ſixth day. And, although it be made in the night of the fifth day,it 
is well enough + fo2 things done in the night, where perſonal at- 
tendanceofanother is not requiſite, are good: But here is not a⸗ 
ny perſonal attendance neceſlary, but ta have notice of the Arbi⸗ 
ttament given him, which may at any other day after , being de⸗ 
manded and delivered, And an Arbitration ts a judicial aa, 
which may be well done in the night. And then one Sparrows Caſe, 
33 Eliz. was cited to be ruled àccoꝛdingly. But afterwards, upon 
another dap ,- Tanfield moved another Exception againſt the Arbi⸗ 
trament, that it was of a thing out of their ſubmiſſion; fo2 the 
ſubmiſſion was about an Encloſure between Barcon-Down and 
North-Down. And the Arbitrament was ot an Encloſure betwixt 
the Defendants Down, and the Down of J. S. and it is not averred 
that they be all one. And then, although the Iſſue was nul tiel Ar- 

being well affigned, there cannot 
be any Judgement foz the Plaintiff. And this wos olden to be a 
material Exception by Clinch and Fenner, cæteris Juſticiariis abſentibus. 
CUbereupon the Judgement was ftayed, 


Sic 


— 
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Dir Richard Lewſon verſus Rudleſton. 


ob 0% n ann 1211 8 5 
Ea. of a Judgement in the Common Bench, in Treſpaſs ot 
L Battery, Firſt, Becaàuſe the CUrit ot the Roll of Enquiry 
of Damages was awarded to the Sheriff ot London in this man- 
ner; leo præceptum eſt Vic. London. quod inquirat, where it ſhould be 
Inquira a ut it was oꝛdered. by the Court to be amended, koꝛ it 
was bit u dekault in the Clerk , which is amendable. And it was 
moved x that the Writwas good , and theretoꝛe the Roll hould 
be amended: But it was held, that there was not any Caule 
foꝛ the (Ut ſhall ofcentimes be amended by the Roll, but not 
e converſo. A ſecond Exroꝛ aſſigned was, fo that the (Urit is 5 
Præcipe, &c. quod inquitant per Sacramentum proborum, &c. de Civitate præ- 
dicta. And there 1s not any mention ot any City befoze, But it 
was held to be well enough; fo2 it refers to the Margin. And it 
is ſomectimes de Civitate, ſometimes de Balliva.  C{lherefore the 
Judgetyent was affirmed, | DHS 


7 Arundel: verſus Arundel. Trin. 40 Eliz. 


TL Kror to xeverſe A Line levied. 21 Elz. Tanfield aſſigned three Er- 
L ro2s, Firſt, Becauſe the Watt of Covenant, whereupon it 
was levied, bare Teſte. the ſecond; of. January 21 Eliz. nnd tht Dedi- 
mus poreſtatem totake the Conuſance bare date the ſame ſecond day 
of January reciting Quod cum Breve conventionis pendet, &c. Whert᷑. 
as it was not depending until the return, which was Otab, Hik 
larii, Vide 18 H.8. 5. and 2 Ed 4. 11. Secondly , Becaule the Crit 
of Dedimus poteſtatem was ditedted Rogero Manwood Milici , whereas 
he was not then Knight; and that was now confeſſed by pleading 
in nullo eſt erratum. Thitdly, Becauſe the Concoꝛd is entered to be 
made befoze thꝛee Juſtices of the Common Bench, when as Rog. 
Manwood- was the fourth Juſtice there, and not named. But, 
on the other ſide, it was thereta antwered, to the firſt, that it 
was not Erroꝛ; foꝛ the (Uritof e when it 
is purchaſed , Vide, 9H. 6. 54 To the ſecond, that it is contrary 
to the Reco2d, and it cannot be offigned faz Erroz, Dyer 89. 
To the third, that it is not Erro2; foꝛ a Fine may be ievied be. 
foe: thꝛee Juſtices, omitting the fourth.- +Wlherefo2e-, 4c, 
Gawdy and Fenner anely in Court, held as ta the firſt, that it 
was not Erro2 ; fo2 the TUrit is PEnDane P2eſently, Upon the 
urchale thereof, Foz if a Stranger purchaſe the Land, be⸗ 
2e the return thereof, it is Champerty:; as 3aEd, 3. 18. So 10 Bd. 
4. 13. ik an Appeal be purchaſed within the year , it ſufficeth, al- 
though it be not returned within the year. To the other two 
Erro2s they ſpake not, no2 ſeemed much to regard them. Ec 


adjournatur. ir : 9 3307 if 2 
Madox verſus Dawſon. Mich. 40 & 41 Eliz. rot. 555. 


Fer of a Judgement given in $Sbrewsbury in an Aſſumpſit. The 
Erroꝛ aſſigned was, becauſe the Entry ol the AHerdia was, 
Quod Juratores aſſidunt Damna occaſione Aſſumptionis prædictæ, whereas 
it ought to have been occaſione non performationis Aſſumptionis præ- 
dictæ. And that was held to be a manifeſt Erro2 ; and a Judge- 
ment cited accoꝛdingly betwixt Pain and Pie, where; n—_— 


(7) 


(S) 


. A Ro 
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— And 
erroneous. 


ury tot Cie was well, viz: 
Alk , zothe Cl . tantum. 


The Biſhop of Gloceſter verſus Veal. 


TD Bror to reverſe a Judgement in a Quare Impedit. C efirt Etro 
(9 E -Uſigned wa was, ko that the gent de ta Dtran 
er was poſſeſſed faz years, and deviſed it to the Plaintiff; and 
by allent of the Eecuto? haut: an be both not ſap Virtace Le 

eationis preediaz. Vide 8, & 9 Eliz, Dyer Secondly » Becauſe 
e ſhews how the Church is void by k ey” of the In⸗ 
cumbent: and he dot Hare note 125 115 cou fox t may be fo 
fuichaCauſe, as os entatton ; 
{tir wore o. bee the De ere, frdiy, Becauſe 
the Ev is found to be 401. per annum. And the 
| value of Quod recuperet damnum , viz. Medietatem di& valoris 
dictæ Ecclefiz per dimidium uniusanni , qui fe atringunt ad 20 l. which is 
not aetoꝛding tothe Neſidents, et noue of theſe Erro2s were | 
allowed ; but the Court beingfull, the Judgement was then 


aifiymed. 
Pigot verſus Garniſh. | | 
Jectione firms. al German, the Caſe was bp 
C19 Sharhony Poulter - Some Land. deviſed it to 85 | 


emainders over, and made 
one Beſt Dv is Sp, and filed , Thar he have 
the Bdycation — ins Ne Son, rrained to his age of one and twenty years, 
and to receive, „ and lett, for the ſaid Anthony, the ſaid Lands fo given 
to him, and beef to accompt to the ſaid Awhony, And the faid Beff 
to be allowed all his Charges, which he ſhould d about his 
up = makes aLeaſe fo} — cars in his own name 

nttutte the the full age sf-Antbony. 


w £6 12 —— 
ere a g Leate fo an of yon 
8 2 he it r that INE Aden, hony , the 


T Fir bel Foz the Tame ; that this was 


thon 918. — 8 — 
” Lu fs 


Intereſt to lett ; fo? it 
nted , That Ul ve —— BA , which he 

Ag not be, ik he had any Intereſt in the Land. Gawdy 
held „ That Beſt had an Intereſt this Deviſe , and (0 
the Leaſe is good , during the Binozity , and purpoſe 


"exceeven his Au ity in lettin it beyond the age 
au h 50 82 1 78 be 
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purpoſe cited. Dyer 28 H. 8. fol. 26, And the intent of the De⸗ 
viloz here ſhall be conſtrued ; That he gave unto him iuch an 
Eſtate , as he might lett, and not that he ſhould make Leaſes 
in the Inkants name: to2 then the Jnfant might avoid 
them. And whereas the wo2ds are, Thar he may lect and ſet 


for Anthony: It is thereby to be intended, That Leaſes ſhall 


be made fo2 his benefit; and not that they ſhall be in his 
Name. And this Leaſe is void fo2 the Remainder after 
Anthonies full age, and fo2 no moze. Fenner and Clinch held, 
That whereas be hath authozity to let and ſett , it is onely 


at will; fo2 there is not any other certain time appointed: 


and he is not otherwiſe authozized, then in nature of a 
Bapliff, to accompt : Therefoze he cannot make any Lea- 
ſes but at will. Popham held, That he had not any authoꝛity, 
noꝛ could have any to lett inthe Jnfants Name; fo? ſuch an au: 
thozity cannot be given him, Foz, Ik one-deviſeth Land, he 
cannot appoint that another ſhall make a Leaſe 05 FO inthe 
name of the Oeviſee; and it is not any intereſt, But if he had 
deviſed , that one ſhould make a Feoffment, oꝛ a Leaſe fo? life, 
that is an intereſt inthe Oeviſee; fo2 otherwiſe he cannot make 
Livery. But ta deviſe, that he might bargain and ſell, o2 lett 
fo2 -years , it is otherwiſe ; fo2 thoſe may be without an Jnte- 
reſt: fo2, when the Leaſe is made, heſhall be in by the ill. 
And ſo he conceived here. And, that this Leaſe was good, and 
void onely fo2 ſo much as exceeds the age, cc. Sed adjournatur. 
Hill. 42. Placito 1. 


Baker verſus Brent & Robinſon. 


Rohibicio1 fn Chancery, to ſfay a Suit in the Cotrt-Chyifte: 

an: fo2that R. ſued againſt the Pſaintff to be admitted to 
the Church of C. in the County of $om-rſer : and B. as Patron 
caine in there pro intereſſe ſuo; and in the Chancery it was 
— to iſſue, Whether the Church of C. was void: by the 

ath of one Durſton late Jncumbent there , which was ſent 
into the Queens Bench to be tried; where a Special Uer- 
dic was given to this effect : That J. S. was ſeiſed in fee of 
the advowlon of the ſaid Church , and peſented thereto the 
ſaid Durſton, Anno 16 Eliz. who was admitted , inſfituted , 
and inducted, but read not the Articles acco2ding to the Sta- 
tute of 13 Eliz. cap. 12. And the General Pardon in 18 Eliz. 
was found, And, That afterwards Durſton was dep2ived by 
Sentence Declaratozp , fo2 not reading of the Articles; 
Wheretpon he appealed , and, that depending, Baker obtained 
a P:eſentation thereto by the Queen, and was admitted; 
inſtituted , and _tnducRed , and afterwards Durſtoa died; and 
then Brent the Defendant , having the Advowſon , p2eſenten 
Robinſo2 the other Defendant , who ſued in Court-Chaiftian' 
to be admitted. kt ſi, c. Tanfield fo2 the Plaintiff, This 
Iſſue is found againſt the Defendant. Foz, by his not 
reading of the Articles, The Church was p2eſently void 
without any * Then, when the Queen pzeſent- 
ed Biker , the Plaintiff , who was admitted, cc. and in fo2 ſix 
Poneths, 
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Poneths he is Incumbent, and rhe Church is not vold by, 
the death of Durſton. And, Uihether the Platntifts Pyeſen: 
ration be right, oz Tozttous „ Che Oetendant ought nor to 
ſue in Court Chuſtian to remove him and 23 Elz. Dyer 35. 


where « Parſon took a ſecond Benefice , and did not tub: 


lcribe to the Articles , the firſt Benefice was never vold: 
And ſo it was Adzuvgev in this Court 31 Eliz. between 
Morrice and Eaton, where a Parſon ſued fo: Cythes, The 
Dekendant pleaded , That he never read his Articles, and 
ſo not Parton : And aAdſdged in a Probibicion , That the 
Church was vold fo2 this Cauſe, TWherefoze, cc. Doderidg 
fo2 the Dekendant; This Benetficeis not void, until De: 
puvation in facto. And the Incumbent continues Parſon un- 
til then 2 18 Eliz. Dyer 346. That notice ought to be given 
of the Depuvation: oz, otherwiſe there ſhall not be any 
I9eſentment fo2 Lapſe, And, although the wozds of the 
Statute be, That the Church ipſo facto ts vold; it is to 
be intended upon Depotvatton', and not without Sentence, 
And this wo2d Deprived requires the hand of the Spiritual⸗ 
Court thereto : Foz it is a Spiritual Act; And 10 Eliz, Dy. 
275. upon the Statute of 5 Ed. 6. fo? ſtriking in the Church; 
That ipſo facto He ſhall be Excommuntcated , is to be in⸗ 
tended „ De ſhall be Ercommunicated , after Sentence, o: 
die Trial and Conviction , and not befoze, Then here , if 
this Church be not void until Depavation , This offence 
of not reading his Articles, is then pardoned by the Ac 
of 18 Eliz. Und the Depzivation afterwards is void. And 
if it were not void, but good, pet, by reaſon of this 9p: 
peal , it remains as Null, until the Appeal be decided, 
and in 220of hereof , Vid. 2R. 2. Quare Impedit. 143. 2H. 6. 25. 
27H. Gard. 118. 12 Ed. 4. 14. Dyer 105, and 240. Wiherefoze, tc, 
But all the Juſtices , Popham abſ-nte , reſolved ; That this 
Church became vold pzeſently by the not reading of the Ar- 
ticles , and there needed not any Depzivation. Foz, other- 
wiſe, theStatute fhould be defrauded, at the O2dtnaries plea- 
ſure , ik he wobld not depztve, And the Pardon wozks no- 
thing. Fo2 the Church being once void fo2 not reading, ec. 
he cannot by the Pardon be reſtoꝛed. And the Pardon ſhall 
never reach to it, becauſe it was not a Contempt, where: 
of he might be endicted ; but his Puniſhment ts to loſe his 
Beneſice. Uherekoze it was adjudged fo2 the Plaintiff, Quod 


Prohibitio ſet, . | 


Waſhington 
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Waſhingron verſus Murden Executor of Lich, | 


Ebt lipon an Obligation of: 16001 made 7 Eliz. cotwitioned 
fo2 the rs — — . the Plaintiſt and 
the aid l. efendant plead erfomnatice.of Covenants 
generally. vert were in —— two Special Cove- 
nants : Firſt, That Light, a es Go of Altenation by him 
N ſhould enkeott tivo perſons to be named indifferently 
by Ligh and the Plaintiff, of all his Lands and Tenements, ta 
helle of himſelf fo2 Life; the Remainder. of the one motety ta 
the = of Urſula the Wife of Light, ' fo2 her Life , if che lived 
g e oh te ens i wed ty pr 
2 atn 18 

Wife (the — L.) in Tail. oe — other moiety, 


that p2eſently after the death of L- it would be - the uſe of the 


Plaintiff and his Wife in Tail; .. Secondly,-Þe covenanted, 


that he pro ulteriori aſſurancia dicti Status Would make all luch As 


and Afurances as 8 ould be deviſed by CS Y be Biers 
Counlel, at the Colts of L. the Covenants 

ſigned: was, that in y Eliz. a 10 he rm time of K the Geena 

L. was ſeiſed of an Pouſe, — NLP in D. and bers 
Lands-uſually occupted ' with nd, thut in * — Eliz. 3 2 
Plaintiffs Councel diba, à Deed of Te | 

— — J. 5 


Wite of I. were Vi he Bete ndant traberſeth the ten- 
der, and it was 1 him: and it was 5 ngw alledged in 
Arreſt of Judgement ByYelvercon Ser jeant, and and Tanfield, That 
the Bꝛeach was as not we 5 amen © : Sat. Mot gary the — 
nant is to make 2 35 

and the Afurance ig I Acres c. 


mente wöch 1111 9 85 Sage Ten 
ents 0 | 

_— wegn $21 I} We aa be inconvent 
nit ʒe 1 3 Urs Ie | 
Covenahto wouſd be: it 
Ms 1 0 
Allurances ire to be att 
ought e En 


by parc reels u fo 


advantage to 
g A 1 


other.: 

otherwiſe; Pet 1 urance .of pur⸗ 
cel, the Covenants 25 fi he is diſcharged 
coin wan | which rema 1 


| 8 The 8 
Juſtices (pa ts Sint. Seon Becatiſe it is not a⸗ 
verred, pur chaled Licence; and he was not to maue 
Aflliranice ll Rees, popham There * be difference ; 
where the firſt act is to be done by a St 
Covenantoꝛ himſelf ; As where J 8 alter the a 
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(13) 
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of J. S. and A. D. to make ſuch an — „A am not bound to to 
make the _- until after Marri But where the firſt 
act is to be done = COLENAITER? bim it, although by his Lz- 
wn 3 Covenant foꝛ 


I. 


IRE 810 A 7 

to the Houſe; | 

and Clinch held, 1 bat 
Land. 5 nt the 


: if un | Lands 
4 de intended, that he 

b r he was bo 
ovenant und to ſeal 
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ton , they moved acompokt 
1 be 26 dent gave tony Parks 
1 au be Becendant pas bergen y he — 
25 being determined, 5 Co. 300 1 25 


Sanders 
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Sanders verſus N orwood. 
Hill. 41 Eliz. rot. 747. 28 


1X 7 aft bzounht in the Tenuic ugainſt the Gꝛuntee ot a Term 
VV bp the allignee of the Reverſion, in fodendo ne ; ls 
Defendant pleaded „That Willoughby , the firſt Leſſee; had 
ged, and opened a Hine of Coles, and afterwards grantedunto 
him ail his tntereſt in the Land, ercepting to him and his aſſigns, 
all the benefit and p2ofit of the Cole mines there, and ot all Trees 
there; and that atterwards Willougbby digged the Coles there. 
And upon this Plea it was demurrced , and argued by Williams 
fo2 the Defenvant , that this Exception is ofthe Wine it ſeif;and 
of the Land; and then the Sꝛantee is not puniſhable fo2 this waſt 
done by him. But all the Court, after argument at the Bar re⸗ 
ſolved fo2 the Plaintiff, that the action is well bzought by the al⸗ 
ſignee; fo2 this Exception is void, becauſe he hath excepted that 
wyich be had not to except; fo2, although he hath opened the 
Mine, he hath no moꝛe intereſt therein, then he had bekoꝛe, no2 
any intereſt in the Mine, which is but a p2ofit a prendre out of the 
Sopl; and therekoꝛe the Exception void: and thereupon Kingſmil 
ſatd, It Leſſee ſells the Trees growing upon the Land, and af- 
terwards ;aſſigns the Term, and the Alſignee cuts down the 
Trees; an action ltes againſt the Allignee : to2 the Sꝛant is void 
againſt him. Glanvile, If the Exception had been of the Hine 
it lelf, J conceive that thereby the Soyl had been ercepted:, and 
it had been good, and he ſhould have had it againſt the Leſſee 
thereof. But, when the Exception is of the p2ofits of the Mine, 
that is void, the Term being granted in = and: anda Cale 
38 Eliz. rot. 826. in this Court was cited to be. adjudged, where 
Leſſee f02 years granted all his Eſtate, ercepting the Trees, and 
the firſt Leſſee cuts down the Trees; Maſt was dzought againſt 
the Aſſignee, and adjudged maintainable; fo2 the Exception was 
adjudged vold, fo2 the Trees were not lett at firſt; but the Soyl; 
foas heercepted a thing which hehadnot to . and there- 
foze the Exception void. And the Court ſaid, There was not 
any difference betwirt theſe Cales; wherekoze here, the Ex. 
ceptfon being ot and the where with he had not any pawer to men. 
dig, it is void. And therekoꝛe it was adjudged fo2 the Pl F 


5 Co. 12. | T4 
Brocks verſus Phillips. Palch. 41 Eliz. rot. 1704. 


CJEbc as Adminiſtrato2 of one Box upon an Obligation. The 
D Defendant pleaded ,. That the Plaintiff was an Alienne ; 
under the obedience of Philip Ring of Spain, Eneries ta our S0- 
vereign the Queen, and demands Judgement, whether he ſhould 
be anſwered, and it was demurred thereupon, and adjudged, that 


he ſhould an{wer. 


Eaton 


Stra 


os. 
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Eaton verſus Allen. 


Champion counſel to make à Deed of Gift of his Goods to 
Lime, and then flicour of the Countrey; but God hath preſerved me. Che 
endant pleanen Not guilty, and found agatnit him, and now 
alledged in Arreſt of Judgement , that an Action lies not foz 
theie woꝛds. And all the Juſtices (beſides Glanvile) held, that 
the woꝛds were not actionable; fo2 theſe wo2ds , He is a Brablet 
and a Quarreller; will not bearan-action: andthe wo2ds ſublequent 
For . be but to confirm them, 92 to ſhew the reaſon why he 
ſpakeſo ; becauſe For is notany affirmative - noꝛ an ex- 
Aftirmation , but rather qualifies the fo2ce. of the words 
bſequent , and they relate to the firſf. But, it the wozds touch 
a mans Pꝛotesion, that which comes after the for, that maß 
aggravate the matter , and maintain the action; as Anderſon 
faid ; As if a man ſhould ſay of a Lawyer, He is a Knave, For he 
Rath dealt on both fides. Ss tf one faith of a Chirurgion, Heis 
Knave; For he hath murthered ſuch a man with his Plaiſters: In theſe Ca- 
ſes an adion lies, fo2 they touch them in their P2ofeſſion and 
ation „ and expound what he intended by the firſf woꝛds. 

And Walmſley ſald, pe had conkerred with the Juſtices of 
Queens Bench, and they were of Opinion alſo that tt: 
aton lay not, Cheretoze it was adjudged tozthe Defendant, 
4 16. { 


Norwoods Caſe. 


| © — was brought to ſtay a Sute in Court-Chriſtian fo2 
Dekamation upon theſe woꝛds , If Maſter iam Normoad had not 


(17) AC" fo? theſe wozwds , He is a Brabler, and a Quarreller, For lie 


gone but of Town, he ſhould have anſwered for the two Baſtards he begot 


upon two ſuch women. P there pleaded the General Pardon, which 
would not be allowed, And: * 1 the Pꝛohibition was 
bought , ſurmtzing this matter, and now Conſultation was 
pays. And all the Court beſides — — That it is well 
kaͤntable: fo2 they all reſolved, That a General Pardon doth 
not aid him fo2 the ſtaying a Sute in Court - Chriſtian, which fs foꝛ 
& ad inſtantiam parti: But, it it were ſued there ex officio Judicis, 
the General Pardon would then diſcharge him. But Glanſſte 
eld , That fo2 this Slander an action lies at the Common 
aw: fo2 the begetting of Baſtards is punichable by the Sta- 
tute of 18 Eliz. And the Statute having given a remedy, takes 
ae ee eee ae 
N; Oz» 
is I) a Sari hat hail not take 


Auen UY a 1 « no away the puniſhment 
t was befoze. And queſtſonleſs there ts not any puniſhment by 
e Common Law, where one is injuriouſſy flandered in this 

Caſe, Therefoze a Conſultation was awarded. 
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(22) 


the Var reſolved , that the Pzohibition well lay ; andfirſt the 


vide, that the Church be not-lerved,withcozrupt perſons; and if 
that cauſe. 


made him no Parſon ab initio: þ and the Pardon doth not: 


C 
tr 
Ca 2 
e Son, it had no 
dere 18; be bel 


Windſor verſus the Arch - Biſhop of Canterbury,Loveday 


and Fletcher, Paſch. 41 Eliz. rot. 51 35 


Uare Impedit. Foꝛ the Church of Burſtal in the County of 
Bere, and Counts, Pom Loveday the Defendant was 
ſeiſed in Fee of the Banno? of Burſtal, -whereunto- the advow- 
lon of two parts of the Church of Burftal ( viz. to pꝛeſent to 
the lald Thurch at two Turns together) was a nt: und, 
one Storebarſt was ſefſed- in Fee ok the Manno? of 5. 
whereto the advowſon of the third part of the ſafd _ 


(n. to pꝛeſent at every third Turn) was appendant: and ſhj 


—— ſald Stonchurſt pzeſented one Parry to that Church in 


eee ee i 
Mary was DEPAVED ; and then Loveday = in his art Turn 2 


one Alres, and, that Akres died: and » Tyat atterwards Loveday 
preſented inhis. ſecond Turn one ore ug d; Ez » 


Stonehurſt, mas to . any at 1 7 Al 

_ 1 En ling, 'plegy t 
rdinary veda 

ſented Parry, who died Incumbent; a Ss 7 


ſented the Defendant in the cecond's up 25 » Abſque. xn b That 
the Church became void by the Depavation of Parry, Hercher 
the Jncumbent Py 5 — the Pelentment ok Parry ; 
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the Church, vz. to pꝛeſent to two Turns, it is repugnant init 
ſelf; koz, by his own chewing, it is to two parts of the advomon, 
and not ta the Church: foz the moyety; o2 third part of the 

Church is where Parcenerp, 92 Joynt-tenants pꝛeſent opntly. 

g every one bath a part of the Ehurch : But where two Chirche:; 

ure united, * conſolidate; and the atrons agree to pꝛelent 

e one two Turns , the other a third Turn, as this Cale is, 

there either of Foeny the entire Church fo2 that time, And, 
as Walmſley ſuid e Uinebene is well expꝛeſſed in 31 Ed. 
_ 68, and 69, tah eto2e it Was Nn koꝛ the Defendant, 
5 Co. 102. 


Smith verſus Warten. Hill. 4¹ Blix. rot. 417. 
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Hould pay to the Cenant fo: 9 ee During his "Life ; 
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(26) 


(27) 


Obe Impedit fo 


a Feoffment of the Entirety with Warranty ; fo2 he fs ſeiſed 
12 & per tout. And, although it be a Difſetiin of the Moyety, 
pet the Feoffment is good, and the Watranty well annexed; 
at when they joyn in a Feottment with Warranty , every-one 
warrants the Entire; and that may here be a Counterplea to the 
Warranty , but not to the Uoucher. Wherefoze it was ruled 
accodingly. 10 5 5 
Luſhford verſus Sanders. Paſch. 4 1 Eliz. rot. 25 92. 


WWII. by the Heir agaluſt the Dekendant, Executoz of a 
Leflee fo2 years. The Caſe, upon Demurrer, was; One 
made a Leaſe foꝛ years by Indenture, wherein was this P2oviſo, 
Provided always, and it is agreed between the Parties, 20d licitum fret, & eſſet 


to the Leſſor, and his Heirs, at any, and every time, during the term, to Fell, 


Sell, Shrub , Cut down, and carry away all che Wood, and Trees, and all the 


Iimber ; Growing, Standing, or Being upon any of the Premiſes. And, 
E 


LWihether this were any Exception out of the Leaſe of the Trees, 
02 but a Covenant? was. the Queſtion : fo2 if it were an Excep- 


tion, they never were lett ; and chen Waſte lies not. And, after 


Argument at the Bar, all the Court refolved, That it was nor 
au Erce tion of the Erees but a Covenant only, Wherefozs 
tt was adjudged fo2 the Plaintiff, Vid. 3 H. 6.45. 


Paſch. 41Eliz. rot. 619. . 


2 the Wvotuſon of North-creak in the County of 
Norfolk. Clpon Demurrer, the Caſe was, That the Biſhop 
of Norwich, after the Statute of primo Eliz. cap. which made 
Leaſes and Ozants by Biſhops. of their Polieſſions void (un- 
leſs Leaſes fo: Twenty one years , where the Ancient Kent 
was reſerved). granted that Advowlſon to the Plaintiff fo: 
Twenty one pears which was confirmed by the Dean and 
Chapter: The Advowſon being appendant to the Mannoꝛ, 
which he had in right ok his Biſhopzick. The laid Biſhop 
was afterwards-tranſlated ; and, during the time that the 
Tempozalties were in the Queens hands , the Church be- 
came void; another Biſhop was afterwards elected: the Queen 
pꝛeſented Holland the Defendant , who was admitted, inſtitu⸗ 


ted, and induced : againſt whom, and the Biſhop, the Plain⸗ 


tiff bzought a QuareImpedir. And they pleaded the Statute of 
primo Eliz. And, Tlbether this G2ant of the Advowſon be within 
the Statute of primo Eliz. (becauſe it is not ſuch an Heredita- 
ment, whereof there can be any annual pzofit , no2 any Rent 
reſerved) was the Queſffon; Secondly, TUhether this Gꝛant 
be void againſt the Queen as well as againſt the Biſhops SUuc- 
ceſſo2 2 And, after ＋ —＋＋ at the Bar, it was reſolved b 

the Court, That this ꝛant was void by the Statute ; becauſe 
it is parcel of the Poſſeſſions and Þereditaments of the Bi⸗ 
ſhopzick; and therefoze void, as well againff the Queen as a- 
gainſt the Succeſſo? ; f02 the Statute made it void to all purpo- 
les: but pet it is not ſo made void, but that it fs good durin 

the time, that he, who granted it, continues Biſhop; and it ſh — 


ELIZABET R E, in Communi Banco. 


— — 


bind himſelf, ſo as he ſhall not avoid it. Lheretoze it was ad⸗ 
judged accozdinglyfo2 the Oefenvant, 


Hamphrey verſis Barns. Paſch. 41 Eliz. rot. 762. 


pleaded a Forain Attachment in Bar, made in des 
ton; to whom Humphreys was indebted, - 13 l. in 
after the Oꝛiginal Writ purchaſed, and bid theRery of the 
Erigelit, 02 Appeitrance the pon > kun d ad any ndtice 
of the Site in the Common Bench. And 10 was thereupon 
demurred, and adjudged to be no Plea. Firſt, Becauſe it ap- 
peareth not, that the 131. attached was parcel of the ſatd :3 1. 
13 8. 4 d. now in demand. Secondly ecaule this, Attach- 
ment was made, whilſt the Sute was depending in the Com⸗ 
mon Bench; and the Queens Court being — — of a Cauſe, 
tt is tiſufficient , and cannot be: foz, as Walmſley ſatd , The 


D'% upona Bill Dbligato?y of 131, 138. 4d. The ay 
Mt 


Ee ng ne 
[ rec 
inkexioꝛ Court to eie it: ale, u whilſt the Sute 


ending it is quaſi in in cuſtodia and cannot ib 5 
1 quali ini 1 is, | 
byanv another: As the Law 18, wh 7 ALLACHeD 
oops at the Common Law, if the Goods. vet Arained 2 
povrided, rhe STA attached, Caheretvee ; {was 
for the Plant | | 


Cropwel verſus Peachy. Paſch. 41 Eli. rot 947. 


Ebt 11415 ah Dbſſgatton , conditioned fo2 the performitits of 
Y Covenants aich aden an n 5 ns ſome ot t 
pte the 45 vein e munce ut all be g nts 
: e Indenture, an | 
therein generally. And it was thereupon demurt "arid tithe 
enter adjudged ed fo2 the Platntiff, 


- 


Fttt Tr Rn 


(280 


(292 


(1) 


(2) 


— 


\ 
_— 
— — 
1 
Fg k 
bY . 
4 
> Tr 
TY 
» + 71 
vo « N Xs 
— : 
A : 


Y 
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ELIZABETH Æ, in Banco Reginæ. 


Quadrageſimo primo & Quadrageſimo f ecundo 


— 
1 
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Barker verſus Bourn. Hill. 4 1 Eliz. rot. 487. 
EZ 7 Rror; f02 thatin Debt againſt the weir, upon an 


8 
C 


Obligation made by his Father, the Judge⸗ 
l ment veing againſt him vy Nihil dirit, — 
was awarded by a Capias ad ſatisfaciendum, where: 
as the Lands onely deſcended unto him, 2 | 
ta bave been put in Execution, and not his bo- 
Ba By noꝛ his other Lands. And Erroꝛ fo2 this 
— 2 Cauſe was bꝛougbt, Tam in redditione Judicii, quam 
in redditione Executionis. And now Iowſe moved, that it was Er⸗ 
r02 ; fo2 the difference is where the Þetr pleads a falſe Plea, 
there his body, and all his Lands are liable to the Execution, 
as fozhis own Debt, but if he be condemned by default, oz ac: 
knowledgeth the action, the Execution ſhall onely be of the 
Lands dẽſcended unto him; and ſo is 6,& 7 Ed.s. Dyer 81.Gawdy ew 
it not to be Erro2; fo2 the Judgement and Execution ſhall be 
general, unleſs the Heir acknowledgeth the action, and 22 
that he hath ſo much by Deſcent; as it was in Trewinnions Cuͤſe, 
Plowd. 440 & Dyer 344. But, when the Deir will not ſhew, that 
hath la- much by Deſcent, and ſo loſeth the benefit, which the 
Law gives unto him, it ſhall be intended, that he hath aſs to 
ſatisfie. Clinch agreed with him. Popham and Fenner were abſent, 
TCherefoze Rule was given, that Judgement ſhould be affirmed, 
unleſs other Tauſe was ſhewn by ſuch a day. And Tanfield ſaid to 
the Court, that in 19 liz. in the Common Bench, in one Lyons 
Caſe, upon ſearch of all the Books and Pꝛeſidents, it was re- 
ſolved, That in this Caſe Execution ſhall be awarded againſt 
the Heir, as foꝛ his pꝛoper Debt. And Gawdy ſaid, That, in this 
Caſe, the Erro2 is well aſſigned in the Judgement; foꝛ, if it be 
Erroꝛ, it is in the Judgement. | 


„Wakefield verſus Hodgeſon and others. 


E. to reverſe a Fine. The firſt Erro2 aſſigned was Chat 
E, the Fine was levied of a Reverſion of divers Tenements 
in London, in Golden-Lane. The Conuſee bzought a Quid juris clamat, 
and, hanging that, died. The Deir bzings a new Quid Joris clamar. 


And the Oekendant in part claimed Fee; and, fo2 the other, 
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was ready to attoꝛn, and the Plaintiſt accepted thereof. And, to 
the Remainder it was awarded, that the Dekendant ear inde ſine 
die; and the Fine was engroſſed, and the Pꝛoclamations made, 
The firſt Erro? aſſigned was, fo that the Conulee onely is to 
have the Election , whether he will levy the Fine with Þ2ocla; 
mattons oꝛ not; and, he being dead, the Fine ought not to be 
with Pꝛoclamations at the Heirs Sute; as 8 Elz. 254. 18. But 
all the Court reſolved to the contrary; foz; the Heir hath as well 
Election ts have it with Pꝛoclamations, as the Anceſtoz; foz it 
is fo2 his benefit, and the Statute doth not reftrain it. And the 
reaſon of 8 Elz. 254. 18; why the P2oclamattons there made were 
ſtayed , was, becauſe a Formedon.was depending; and that was 
onely in the diſcretion of the Court: A ſecond Erroꝛ aſſigned 
was, becauſe the Judgement. in the Quid Juris damat.1$, That che 
Fine be engroſſed for part onely. -Butt "here it is engroſſed fo2-the 
whole. But the Court relolved, it was well enough; .fo2'the 
bꝛingiug of the Quid Juris clamat is not material; foꝛ the Tonuſee 
might have had the Fine engroſſed, without ſtung a uid Juris 
clmat; andthe ſuing thereof is _——_ his advantage; ko with ⸗ 
out ſuing thereofhe could not have had any Attoꝛnment: 1 
fore although the Judgement thereby js, that the Fine ſhall-be 
engroſſed foꝛ part; vet the party ; ik he will may have all the 
Fine engroſſed; and the 422oclamations in the time of the Heir; 
after the engroſſing , are well enough. A third Erroꝛ aſſigned; 
ore tenus, was; fo2 that the Fine ts levied of Tenements tn Gol- 
den-Lane in London; and there is not anp Uill, Pamlet, oꝛ Pariſh 
mentioned. Sed non allocatur: fo2 the Court ſaid , that it appeared 
not unto them, but that it might be a Gill, 0] allebge and it 


may well be ſo intended, unleſs it han been ſo alledged, that 
the party might have anfwered thereto. .UUherefo2e the Judge. 
ment was affirmed. „J eil. ; 2 59 ͤ[„ „ 


1310 Nile an ofG 

Foxley verſus Anneſſeyy z. 

n Hb ; noc: 128 
Ction ſur Trover, und Converfioni'of twenty Sheep. The ( 3? 
A Defendant pleaded., Ear ehe uren was, And pet is ſet; 
ſed of the Mannoꝛ of Newport-panntt ini the Calnty.of Bucks; And 
that malefaRores ignoti ſtale thoſe Sheep from the Plaintiff, and 
bought them within the ſame Manno, and ther e waved chem: ; 
whereupon the Defendant ,' as Batlfff to the Queen ot bis ſaud 
Manno, ſeiled them as the Queens Goods, ta the Queeng ule, 
which is the ſame Trover, and Conperſion, and pꝛays in Ithof 
the Queen. Whereupon the Plaſntifk demurred ſpecially; 
Crew f02 the Plaintiff moved, That: the Plea was not good. 
Firſt, Becauſe it concludes with an Ayde iproig lin this I's 
which being perſonal, and poſſefſo2y, and oa keit mel 
not good, and herein Ayd is not grantable. Vide 11 H. 4. 14 H. 6.5. 
Secondly, Þe juſtifies koꝛ a Setſure , and anſwers not to the 
Converſton , which is the chfef-matter: in this Action: And 
the Seiſure is not any Converſion; and therefo2e he — — 
have anſwered 92 traverſed it ag 7H. c in confp 
he juffifies, that he gave Evidence to the Jupy by commany of 
the Juſtices , and it was ruled to be no Plena; fo2 that is 
not any Conſpfracy. Thirdly ,, The Plea ig not good; Fo2, 
whenone juſtifies a Seiſure of Hoods, as waved , be-ought 


"694. Termine Michaelis, Quadrageſimo primo 


to hew , 'Thatpurſuit was made after the Felon , and that he 
waved them ;fo2 otherwiſe they be not waved. Brok. Eftrays 9. 29 Ed. 
3. 29. 44 Ed. 3. 19. and ſo is 37 H. 8. W ereivee , &c. Gawdy and 
Popham held, that theplea was not good; fo2 that the Converg- 
on was notanſwered : Pe alſoought not to have Avd , becauſe it 
Is bitt a Chattle; and the hath not alledged, that he hath anſwer- 
ed foꝛ them to theQueen ; but, _=_ be n * to have al. 
{edged any purſuit of the Felon. Foz Popham ſaid , it ought to 
be atfedged , that the Felon fled, foꝛ that he was 17 722 to be 
uppꝛehended „ and fo2 that Cauſe waved them, Foz, ik a Felon 
carrtes away Goods which he ſtole within a anner, and leave 
them there, and at another time goes away, the —.— are 
where ies waving ſhall be , where be bath the © 00ds ; 


he flies'fo2 fearto be a ended fo2 them; and the reaſon 
the koꝛteiture is, becaute there was a detariit. 1 © Party 
robbed ; that he vid not purſue him, to have taken the 
JJC 
n 
leaves the 7 Goods, ſo that he flies — Bat 12 


watds, becauſe the Plea wagnot in B ar, — — — Si Re- 

2 conſults .- &c &c. eyall —— 2 th the Judgement: coutd 
Rot be fn mattet of Bar: and, beca was not grantable in 
this Cale, it was awarden, that be he could anſwer withort Ayd. 


and do it was adjudged. 5 Ca. 105. 
| Blanford verſus Andrews. 


She. upon an Obligation ok Sol. conditioned, that if the De: ; 

kennt 5e 3 a 38 to be had between the Plain 
tiff, and one Oꝛ betoꝛe the Feaſt of St. Barcholoz 
>= then next followi "(hat then „Ke. The Betendant plead: 
that the Plant, 1915 955 thats ＋ came to the ſaid B. p. and 
called her Whore ; ide married ber, he would 
riejerto.a Po toa Poſt; _ uled — - A — unto her ; by 


Defendant cult ante Sam e id Dam 
agb berge the the ſaid Feaſt. ereupon atntiff 
Wil ans Ser jeant moved, That this was not any Bien“ 99152 he bath 
2 he uſed 1 endeavoꝛ to 7 4 455 ena 

theſe w 4 
" Invord t Opinion was al the gurt; fo2 
oheentermerie. n that there was not anydefault in 
my ie nee bog ag much as in him lay ta Mocure it; other. 
e doth notſave his Obligation : and theſe woꝛds ſpokenbe- 
bay, at one me onely, be notſuch an impediment, but 
he er 28 taken effed. Therekoꝛe it "was 


(4) 


| Watts verſu Brayns. 


Appeal of e Murder ol her husband at Feverſham (which is 
21 wirhn Cinque-Ports) the UWIrit was directed to the 
Low Cobham I. Warden of the Cinque-Ports ;, who returned 
the Crit, which was Fllen, andthe Body of the Defendant 
brought to the Bar, The Plaintiff declares agatnſt _ 


* 
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And w Godfry fop the Def ant demanded Oyer of. he Writ, a 

mt 175 . 600 V a 0 10 55 en he excepted 72 it, in 4275 
it ſhould 112 to -the.St eric of Kent, who is the 
immediate 2 alen to one, F; Inot tothe. Harden of the 


. 


Cinque Ports. Tanfield mi be ne re. nor wel dt 4 
rected, all was void, it Fits Ds K ( [Dt 
foze hetauſe he is inf ud pate £5] Der 

the Pziloner at the he pzayev., that Jet 

ted to the; b. 10 that he light 


rauen Mares challi, f this GWritisa none 125 


Count 1 85 ubi ; 1 £62 detect therein. But, th. 
Writ ang ſuch a 50 as) the Wh þ 47 94 85 
on, it was held, that t ae yot e MAIS 
claration gainſt them, i Mareſchalli; but bete this rope 
Crit af 15 1 £5. erfand a Fin pon. Aud 
E ne ante '$; In. 7 855 
rye alli. Ani the pos e 540 (Hate ; 


ment of the Writ. , W000 8 55 122 


ending againſt ü pleaden it 42 1 FE 10 t 
h e e 15 Niece of the 5 Aud, 5 
elony; 

this Me, it abe it Laws, Relid; | 75 0 


Lewen verſus | Cox: Ante, Mich. 3 75 & 38 < B. P63. 
Paſch. 4-1 Elizexor. 270. 


Urn 2 Special Uerdic, The Cate was; 825 deviſed tans 
to his two Sons equally, and : 1115 55; Whether, it 
were a joynt Eſtate in Lexar 5 —5 
„ 1 cores chewed, 


That they were Joynt-tenants- Foz fir js to L. agreed, 
That a Deviſe to two and their 838 is a den 1 inthem, 
notwithſtanding the Opinion in 30 1 cht this hath _ 
oftentimes agreed: And it is ag rlear, th A wo! wo de 
by the Rule ot the Common ded unleſs Kii Cl ll — 
not the Eſtate ; but the intent of [0218 to be ſearch- 
ed: and, as to that, dhe Behle $; 1 27 74 cannot make a Te- 
— in Common in loꝛs intent; to it fignifies onely 
nity, and Identity of rate and 1 cannot be a ork 


equal Eſtate, then to them jopntlp: e woꝛd 
Deviſe do not ſhem any apparene, © incnt to it nt to 5 jigs the Elite, 3 
which. the Law limits it would 
extoꝛt them to another ſenſe. The manner hls a "of place 1 
weir equally is to de obſerved 2: but, ff it hav been to them; and 
eit Peirs equally , ſo as the intent might have been colleed , 
| eir Heirs ould have it equally, it would peradventure 
have been ſtronger: fo2 then their Heirs might not both have 
had it, if it were a joynt Eſtate. And thereto2e 29 El. betwirt 
pettywade and Coke in this Court , where dne had thꝛee Dotlſes, 
and thee Sons , and _Deviſed to every df his thee Sons 10 
Pouſe in tail; and if any of them died without Iſſue ih at 


the two Survivozs ſhonld have his part, equally to be diy iden 
Ll 


(6) 
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betwirt the them: It dotibte doubted what E en wt two onld have 
fn that part, after the Is ale of one of out fine: 
it WAS — - Lode 117 | TR Page 55 553 2 1. th 


Devile to two e 
made a Tenancy? cor 
mon, ſo his 

| a . concef] bur f 


that a 
* thats p ; th , 
Feritanice kin don 
. lee Efrate 
r , Gy 


be taken to any ttaſonable : 

Bolds Caſe 28 H.8. —— 14. a dec. Fenner held, C at 
they were Jopnt:tenants enants have an eqgal 
Eſtate, and equal 1. And a - is to be erpounded after 
the Judgement of whenthe intent appears 
nottot 5 1 And "thereto 8271 — 


ene eee het 


7+ 5 © 1. e contra; 
Ne . 
in tze * 
them this all be rent was the Queſtion em one deviſe 


his E equally to two , eee is not i 
ews his intention to 
potion, BILL a Devile of a 


equatty lt zoperey it al th 


there is not 3 — 
e 


r Heirs 

rvivo ny 
they be 
Leen 


rit 1 0 02 in the Erchequer , upon the Opinion of four 
verſus th three 0 


Bold | 


ths — — , - — — — + 


1 
— 
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Bold verſus Steers. Mich. 40, & 4 1 Eliz. rot. 508. 
"Jecione Firmæ. And declareth of a Leaſe, to begin poſt Mortem 


of Thomaſine Chapman; and of T Thomes Claws and alledges 


Quod prædict. Thomaſine Chapman, and Thomas Champman were Dead, 
and (o miſtakes In ar £02 Champman; and fo this cauſe Etroꝛ 
was aſsigned: fo2t —_ fs not then egun. But the Court 
held, Quod prædictus Thoma ſufficient , andthe 1 f 6 
in was vatn. A D 15 all be inte wen to be the lame 

ſon. Wherefore! it was affirmed. 


© $Þ 


in reſpect of a Treſpals 
Velenbants Land 


5 = 


17. 12 K. 2. Barr. 243. merit 5 ALE 'Thurt.-without Argu 
ment held it to be no Plea, FQ a 92 65 5 1 LOUURe 
S . 

an — 1 Obie gation TEE e it 


abjuged fo2 the 


Dear: _ 1175 ons 8 


Hunts Caſe. ry 
nt anD others were endiced'befo1: + the Hüpcz and Aldermen 
x Juffices o ; ; 


2 and. Goal Delivery ; 
uche Starnte of prin en N fo2ging the Till of one 
Davies. Exc ception 9 bect 45 Statute they had 
not To 8 on r to take ſuch E nament, But the power ak in⸗ 
quiring of (s lg. u ices of Oy:r and Terminer, ann 
Eat eel | d in 31 Eliz; in Smiths 
2, bg this ; cauſe hew L charged 1 


 Edens Caſe. 


Den and others were Wy upon 
of Foꝛcible Entry. F 92 ther | 
Endiament named, koꝛcibl 
ford. Firſt, Exception was | 
ted, That if any be Expelled or 
been Expelled and Diſſeiſed. But . ro N bat the ze 
Books, and alſo the Parliament Roll, is in the Otsyungive ; 
and therekoꝛe Non allocatur. Another 2 Sz 2 — the 
Statute is, It any Feoffment 92 diſcontinuance thereof be made, 
— And the Statute, reciting this woꝛd Thereof;was lett out: and 
fo2 this cauſe held to be ill: fo2 there is not any ſuch Statute. 


And the miſrecital of a Statute is cauſe to avoid it. It was 


then moved, That it was a xood Endiament fo2 Riot, al: 
though it were void upon the Statute of $H. 6. Sed non W 
uu u 


(7) 


(2) 


(9) 


(109) 


— —— — — — 
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Foꝛ, being void fo? the 
due. Wherefoze they 
4.41, 18 Ed. 4.10. 11 H. 7. 22. 


Ancipal, it cannot be good fo? the reſi. 

2 diſcharged, 2 H. 7. 10, 1 4 hes 
Steverton ven 120 Scrogs. 

Trin. 40 Eliz. rot. 1 139, vel 1 132. 


Rs The Defendant made Conuſance , as Baplitt of Oli- 
ver Scrog ; £92 that the place, where, ach is within the JuriC 


Dictton of the Lect of the Mamioz of Renold, whereof the ſaid 
O. S. IS, and tempore quo, was Low ws, and chews „ that at u Leet 
holden there, ſuch a day, and year , it was ꝛeſented by the Ju⸗ 
p, that there was not within the Vil.anp Mow 02 Tumbeel- 
o puniſh Offendozs; and . th evil g amerced to 20% 
andfhews z that th 'Plarntiff; at ne of the taking, was 
an Inhabitant re:and vecaulehe did not pay that amercement, 
but ge 0 pay the 208. therefoze the Defendant, as 
Bapliſt of the Pane Re AUD, c. And it was * onde de- 
RE then 5 noꝛ m EE EH $2 EE ** 
er - 0 
a Vill oy not bound top 11 0 e 
the Loꝛd ot n 
— * uſtice, which theo 
bor not p 1 em, i 


ante 0 oth not 1 oint this ta be 


rg onely f E Bice It is not =p fo2 the manner alſo: 
Becaule 5 4 d, that the Plant 105 not p pay te 
— not aver, that any other of k 
had paid it. — ge He doth not alledge 5 that the Plat 


was an Inhabitant there ar heimeo! of ae amercement; but at 
the time of the taking , et. Wherefo2e , cc. And fo2 theſe de- 
faults, the Court —.— eld clearly the Plea fo obe ill, and adjudged it 
foꝛ * Plaintiff. But = Gawdy, and Fenner (Clinch abſente ) 
— 5 2 it was not good f fozthe matter: fo2, the Ptllozy and 

Tumbzel ought to be pꝛovided bp the Lozd of the Liberty, and 
not 0 — vill, Unleſs there be a P!eſcription to the contrary , 


t to be ſpecially allen ed; fo 0 ey being foꝛ the Exe- 
2 of — w ban id hat "he Liber bought to ſee it to be 
done. Frendant as Bayliff of the 


Manno: * diſfrain 105 A —— by reaſon of his Df- 


fice without an Elpecial Warrant from the Steward o2 Loꝛd , no 
moꝛe than a Sheriff may levy amercements of this Court with⸗ 
out Marrant. But Gawdy e contra; that he may diſtrain foꝛ law- 


fulamercements, by reaſon of the Office; but he cannot enter fo2 
a Condition bꝛoken: as; Eliz. 222. fs. But fo2 the pꝛincipal mat- 
ter it was aDjuDReD ut ſupra fo2 the Plaintiff. 


Luffer 


— 
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Luffer verſus Legar. IT 


Rror of a Judgement in Lyme. The Erro? aſſigned was, be- (12) 
cauſe that in Debt the Detendant was acquitted foz part, 

and fo? the refidue the Plaintiff recovered , and there was not 

any Judgement, Quod quzrens fit in: mifericordia,” Sc. uud £02 this 

cauſe it was reverſed. And at the lame time another Judgement 

in Worceſter between Cheſold and Wyot was reverſed toz this 


caule. | | 
- * : Harris verſus Jays. 


Reſpaſs. Upon à Special Uerdit.,” the Caſe'was; That the /1 
T £,ueensAuditoz and Sur veyo: foz the County of Nanben. (18) 
pton, appointed a Steward fo? one ot the Bannozs pro illa vice. He 
kept the Court, & in plena Curia granted by Copy Land, which-art- 
ciently had been Copyhold , and eſcheated to the Queen fo? felo- 
np, to the Defendant and his Helrs , and received a Fine fo2 it, 
which was anſwered to the Queen. And, Whether this were a 
good Szant-by Copy ?: was the lieſtlon. Flirſt , It was reſol- 

ed, that a Cõpy hold dfcheated, and which hath deen kept in the 
Lows hands fo2 divets pears; map be granted over by Copy | 
by the Lozd himfelf : but; Whether it may be granted by the 
Steward? was the doubt: and if was relolved, that it well 
be granted + fo2 he lg in place obi the Lozd „ if he he Gerap 
Steward. Secondly;Whether is appointment ok a Stewar 
by the Audito2 and Surveys? be good Y not ? anvreſolved, that 
it was not: fo2-they have not any-atithozity to appoint Stew- 
ards ; the one being't! LR hg ts, the other to ſurvey 
the Land, Thirdly, Admttting he ts nor Steward in right, 
yet he ſitting in Court, and grafting this Copy; and adinit- . 
ting him, and the Fine being-anſweted to the Queen, whe- 
ther it be good 02 not? Bicon moved; that it was good: foꝛ ans 
done by an Officer in Facto, and not de Jure ute good; as g Ed. 4. 1. 
Acts done by a King an Uſurper are good; ſo it one being tre- , 
ated Biſhop , the fozmer Biſhop not being depu ved no2 remo- 
bed, admits one toa Senefice upon a P2elentation, o2 collates 
by Lapſe , theſe are good, and not avoidable; Quod Curia con- 
ceſſit. Foꝛ the Law favours acts of one in a reputed authozity, 
and the inkerioꝛ ſhall never inquire if his authozity be lawful ; 
and 2 Ed. 6. Br. Copy 26, it was held ,.that O2ant-byTopybyone 
fn Court who hath no atithozity to hold Court, is good. Gathdy, 
The Gꝛant is void ; fo2 it is nota think ofneceſſity: but things 
of neceffity done by one, who is but in a reputed authouty, is 
good. And here this new Gꝛant is in pꝛejudice to theQueen', 
done by one, who keeps Court as Steward, without authozity, 
it they come in by Melentment from the Jury, ozot neceſſitp, are 

ood : As an admittance of the Hefr upon a Pyefentment, oz 

dmittance by a Surrender to an Ale, and aP2eſentatton'sr 
Nuſances befoze him are good: but acts Goluntary, as the 
Gꝛant of a Copy:hold , is not good. And ik a Lo commands 
his Steward, that he ſhall not grant ſuch Land by Copy, if he 
grants it, it is void. So it he diminiſh the ancient Kents and 

| UGuuu 2 Services 


— — — * 2 
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— Services, it it is a void Copy. Fenner agreed with them in omnibos, in omnibus. 
raheretoze it was adjudged foz the Plarntiff; 4. Co. 30. 


Morning verſus Knop. 


Slompfit. The Cale was, An Jufant being bound inn Bond 
A loꝛ the 2 the parent of 171. at bis full age, in con 15 2 that 
the ee eee caule , which th begun 

0 Ne the bo wo pay ap the | cove a arrete there 
upon; 7 , 
UPD Up on Non-aſſumpſi t 1 it _ tut 147 the Plaintife, 
and allengen in Arreſt at᷑ this was not any 
Confideration to ground an x poof A oy the 
ale of Stone verſa Withipole ,Anno 31 115 e 28 Bond 
make 1s va . {8 hot any cay 5 im to 
male 0s All A nion was Fenner: but Clinch e 
n Et, cæteris abſentibys, adjournatur, 


PDE . Woodward. 


A ſuppſr- TUhereas I The: the Defendants Son certain 
ve an © 25 in conſmeration the 
ine 5 ſaid Sen, aſſumed; 
peltverthe not pep by en he would. And fo? 
Alion wa oro, op on Non Aſſumpſit plead 
7 Pl ny "was diy by Godfrey tit 
at f His was ane, Coltiveration: 

2 r 
22 44, 1 Don by the ſale, 
onlideration : be boy it is 


=: 1 —— ſute r⸗ 
TE Nie tz anvait whichper- 
the Bargain? ts not 

N — act done by him upon 
e e e bother plates 
nother place. 

Juſticiariis abſentibus , they av: 


Brereton verſu⸗ Evans. Mich. 41 & 42 Eliz. 


D= — = @ his Alike 22 the Defendant fo2 Ar- 

teſt Dugdand od cb 1 Leaſe fs2 years made bythe Feme 

—— im toy n Indenture. The De⸗ 

Anceſto2 of the firſt Baron was ſeiſed 

in in es: 3 a that ihe 3 — to the firſt Baron , and he was (ole 

ſeiſed — hg ad nothing at the time of the Leaſe made. 

on the Plaintiff demurred in Law. Warbercon Serje- 

laintif moved, that this: was not any Plea : foz, 

5 — n the Feme hath the Reverſion by E⸗ 

10 (ay, wege hath ub nothing - ; and in _— © was dl. 

* reo Cl- 

ted tr H. 4. 1. and 2 H.; 5.7; lit "the Juſtices Reſolved , at 
wy was a good Plea; fo? they ſaid 5: there was a difference 


xt 11K. 4. 1. and this Caſe: fo2 when two joyn in a Fine, 02 
matter 


————— 
— 


— — 


—tterof Recoꝛd: Pe, who accepts of them, is concluded to ſay 
dut that both gave it; but where it is by Deed „At is otherwife: 
he cannot enure from one by way of Intereſt, and from the 
0 
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er by way of Eſtoppel: fo2 one Deed cannot ſo enure to two 
intents: Allo when two joyn in a Deed, and the one — hath 
the Intereſt, it enures by way of Confirmation from the other; 
or not by way of Eſtappel. But here, this can neither be an E⸗ 
ſtoppel, no; a Confirmation; fo2 the Deed is utterly void, as to 
the eme, the being Covert, as 45 Ed: 3. 11. 48 Ed. 3. 12. and 29 H. 
8. Br. Faits enrolled 14. And it cannot be an Eſtoppel, becauſe an E- 
ſtoppel ought to be mutual on both parts; and a Deed of a feme 
Covert cannot eſtop her, and the Deen cannot bind her to any ek ⸗ 
far. TUhereloꝛe it was avjudged fo2 the Defendant, 


| Hogobert verſus Hokeley, and Spike. 


"A Ccompt againſt two. The one of the Defendants acknow- (17 
H ledged the Action. The other pleaded Nanques ſon Receiver, &c. 
And Judgement was p2eſently given againſt him, who acknow⸗ 
jedged the Action. And Jfſuezoyned upon the other, and found a: 
ainſt the Defendant ; and Judgement wus alſo given again(> 
him. And Keyp laid, that, in the time of Wray, it — aDjUD 
that where one of the Detendants acknowledged the Action ; af 
{ hould vinv his companion, and the entire Juvgn 'Goul 
e given againſt both. Then Daniel,Serjeant , That one of 
—— 1 1 was dead and (o the whole Bill ſhould abate. 


. . 
: 
* : 
: 
: 
F 
7 
: 
: 
} 
— 1 
: 
: 
| 
= "4 
[ 
j 
; 
14 
Ik 
* 
11 
1 
Z j 
in 
: 
1 
i | 
bi N 
* 
177 
111 
11 
1 
151 
11 
: 1h 
1 
19 T4 
i 1 
ff 1 
1 
it 
4133 
4 
wat; 
111815 85 2} 
. 1 114 
1 
In 
4 
iff 


: 14 74 *. 
4 il i 4; { 
; [if Ma 
: #; 267 
TS EIT 
HA if 
T7 1 i 
$4148 
La 
1 
WH" ts 
| . | 
1 Fab. oo 15 
MOTH 1 
Ne. 
4 j 111 
: ' 8:15 "8 
4: hs i 
TRY LNG. 
1 75 
141 
[ 4 4 
"1 U „N 
ft! 00 q 
n 9 
I * 
10 1 4 
f 41h 
1 4050 
155 1 
1611 ö 
| 4 
1 
tf 3.4 
W 7H 
7 if 


f 
ought were after the Judgement : and4orhut purpoly cited 
21 Ed. od 22 Ed. 3.8. But Gawdy conceived , {t:houl not n- 
bate the TUrit , but againſt that Defenvant'onelywho was dend. 
Vid. 1 H. 7. 2. 22 Ed.3. 87. 2. 4H. 4. 1; Erad;outnatdr. MN A 


Marſh verſus Vauhan and Vel. 
FYOnſpiracy. The Defendants pleaded. Net Guilty 
J + was found Guilty, and the other not. 125 w 
moved, that the Bill ſhould abate; {2-ſt-ought to be againſt 
two, and the one cannot conqpire alone and the one betrig ac- 
Z quitted, the other ſole cannot be attatnten : an fo is 11 H. 4. 2. 
8H. 4. 6. 22 Rich. 2. Bre. 888. 22 Aſſ. 77. W Aſſ. 1271. Br. 115. And of 
that Opinion was the whole Court here; that a gurit of Con⸗ 
ſiracy tes not, noꝭ is matntainable Uervid : but an 
on upon the Caſe tnnatureof.aConpieaty: n 
brought in this Cale. Wheretoze it was the De⸗ 


(18) 


Fyledione Firmæ of a Leaſe of Henry Vanphan at Mockazof Landwin (19) 


ty Lower Mockas. The Defendant pleaded Not Guilty, and found 
againſt him; and it was moved to be a Piftreal : ko: the ven. 


fac. was awarded from Mockas, where it ought to have been from 
Lower Mockas ; the Jfſue being Nor guilty. But, if the Leaſe per 
een 
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been traverſed, it had been otherwiſe. And ot that Opinion was 
the whole Court. Wherefoze the Judgment was ſtayed, 


Umble verſus F iſher. 


Ebt ſoꝛ Rent, upon a Leaſe foꝛ years payable at four Terms, 
2 viz, the Annunciation, Midſomer, Michaelmas, and the Nativity; and 
ſhews, that the Kent was arrear pro uno Anno integro , ſcilicer a Feſto 
Annuntjationis 40. uſque Feſtum Annuntiat. 41 a retro fuir , & adhue exiſtit. 
The Detendaͤnt pleaded Non debet, and kound againft him. Andit 
was nom moved in Arreſtof-Jeadgement ,' that it appears by the 
Declaration, that there are vit thꝛee Rent Days arrear, fs? A. 
excludes the firſt Feaſt al the Anauntiat and Uq; excludes the laſt. 
But Foſter moved, that the viz. ſhould be void, vecauſe it is decla- 
red, that it is arrear pro uno Anno integro. Butt the Court held the 
Declaration to be ill: foꝛ if the viz: ſhould be votd, it would not 
appear when the year ſhould begin. But Gawdy laid, Tf it had 
been, that it waggmarrear ab feſto Annuntiationis 40. pro uno Anno v5z. 
Uſq; ad Feſtum Annuntist. 41. Chere the vz. ſhould be void; but not 
here. Wherefoze it was adjudged fo2 the Defendant, 
* Green verſus Hun. 
— koꝛ ſuing foꝛ Tithes ok the Rakings of Barley. 
And altedgetha 3 onto make the Bariey into Cocks, 
and to pay the Tenth Cock in ſatis faction ot the Cithes of the 
Barley, und of the Rakings minus voluntarie diſperſed. And it was 
hereupon demurred, becauſe he doth not aver, that thoſe Ra- 
kings were not minus voluntarie Difperſed; .:F02 Bacon, who moved 


it, ſaid, that in 31 Elia. it was ruled in the Common Bench tn 


one Adams Cale; that a ꝛeſcription to pay the Tenth Cock ge- 
nerally, in ſatiskaction of all Kakings , was not good. Fo? he 
might leave the greater part-of the Co2n in Rakings. But all 
the Court held, that the P2eſcription was good, and there need⸗ 
ed not any Averment: but that ought tocome on the other part, 
ik he would, Secondly, He ſued fo2 Cithe of TUooll; and alledg- 
etha Cuſtome to pay itevery:year at Lammas. Day; and that he ſet 
it out, c. And it was thereupon moved , that it was not 
$00 ; fo2 this is not a Modus Decimandi : but to2 the time onely, 
hich is to be tried inthe Spiritual-Court, But the Court held 
It to be good; f02it is due de jure, iuhen it is clipped: but by Þ2e- 
ſcription it may be ſet out altogether at another day , and that is 
— Andit the Spiritual-Court will not allow thereof, as it is 
ere alledged, chat they will not, it is fit to pꝛohibit them. Third- 
ove n 0 louph, no Tt reared fo2 the Payl to be 
Y. 


Kine, 02 foꝛ the Plough, no Tithes have been accuſtom. 
ed to be paid: and it was thereupon demurred, and adjudged 
a good Preteription Foz they be fo2 the Publick Teal; and 
the Parlon is to have benefit of them in another kind: and it 
was held, that foꝛ Paſtures of ſuch Cattle no Tithes are due foꝛ 
the reaſon -afozeſatd, - Fourthly, De pꝛeſcribed, that foꝛ all Mood 
combuſttble he uſed to pap a peny. , called an Hearth-peny, in 
ſatisfaction foꝛ all Tithes thereof: and it was thereupon de- 
murred. And it was adjudged to be a good ]?zeſcriptton. #02 
other kind of Tithes he alledged alſo other ſuch payments 4 


— 
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the like Summs, &c. Et quod omnes, & ſingulz Perſonæ, Rectores de, &c. 
have uſed to accept thereof, ec. And the Defendant traverieth ; 
Quod omnes, & ſingulz, Sec. had not accepted. And it was thereupon 
demurred; koꝛ he ought to have traverſed the Cuſtome alledged : 
and not, Cuod omnes, & ſingulæ, &c, did not accept. Fo2 then, if 
any of them did not accept , he overthzows the. Þ2eſcription, 
which is not reaſonable, Aud ſo was the Oplmon of the Court. 


WWherefoze it was adjudged , Quod Prohibitio ſtetr. 
Wichals verſus Johns. Paſch. 41. rot. 32 N. 


A Sſumpſit and Declares ; That in conſideration that the Plain⸗ 
tift at the inſtance of the Defendant had pzomtſed to pay 
1201. to one Rogers; wherein the Defendant was endebted to the 
ſaid Rogers, that the Defendant aſſumed he would pay to the 
fntiff this 120 l. When he ſhould be required. After Uerdict 
1the Plaintiff , it was moved, that this is not any Conſidera- 
tion: fo2 it is not any benefit to the Defendant, becauſe he is 
not thereby diſcharged of his debt. And it is not alledged, that 
he paid it to Rogers, no2 is the pꝛomiſe alledged to be made to 
Rogers. And, ff it had been made to — 5 » he could not thereup⸗ 
on have maintained an action againſt, the Plaintiſf: fo2 there 
was not any Conſideration between them. And of that Opinion 
were Gawdy and Fenner upon thefirſt Motion: fo2 Gawdy ſatd, Af 
one be indebted unto me, and another comes unto me, and p29: 
miſeth, that he will pay it; this is void, and 888 bert 
But if he pꝛomiſe in Conſideration, that J will fozb 21 my 
debt, that he will pay it at ſuch & day, if the Debto} doth not 
pay it, this is gaod. TWherefoze , cc. But it was moved again 
at another day, and popham and Clinch * it to be well enough; 
fo2 there is a mutual pꝛomiſe, the one 
Plaintiff 1 not pay it to Rogers, the Defendant may have his 
action againſt him: and fo alſo the Defenvant ſhall be charged as 
ta him, and a pꝛomiſe againſt a pꝛamiſe is a good conſideration. 
But it was moved, That the Declaration is not, that the Plain⸗ 
tif promiſed to any, to the Defendant , oꝛ anyother , and there- 
fore it is not good. Bur that was not well apprefiended by the Court as it 
ſeemeth.) But Judgement was given fo2 the Piaintitt. | 


Scrogs verſus Sir John Spencer, 


q E of a Judgement in Debt in the Common Bench. The 
6 Erroꝛ afligned was; fo2 that upon a Habeas corpora Juratorum 
2 Direited to the Cozoners, they returned the Writ. and endozlen 
= the CUrit „ waiting their pzoper names, but added not their 
name of Office ( viz. Cotonatorum) but the Ven, fac. was returitd 


when, and their names wit , viz A. and B. Coronatores; and tiport 


Hab. corpora the names of A. B. were wiitten ; but not the 
name of Cozoners. And after the Uerdic> and Judgement fo 
the Plaintiff, Erroꝛ was bꝛought, and it was the ſole Erroꝛ aſ- 

ed, Yelverton, Serjeant, moved, that it was not any Erroz. 

N befoze the Statute of York, cap. 5. which was made 12 Ed. 2. 

The Sheriff needed not to dave put his pꝛoper name, no2 of his 

Dffice to his return. And this Statute extends onely tothe _ 
| ri 


(42) 


a the other: lo that it the 


(23) 
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| Ba 1 — Franchefſes: Do the Cozoners to this day are 
1 plies at.the Connnon Law it 19 well pu 
nor s to * 1. — Sheriffs name 7 Returns: And, in 
zefedents were ren by Agar, Deputy: 
er > many of ih were Writs of 
12. A Abbot of Abing- 


of He wir — 
h a 
the 1 ory . E kes bolt; 5 intrnved © bevy 
Very Officer e rea- 
, thatat Common L 5 riffs name needed not to 
Und this nholdshere. But they all 
. b0 babe been ers Al 27 52 it ts not 


aide by the Statutes 32 Hl. 8. no2 18 E. 
the Statute of 12 Ed. 2: * to Coponers. 1 u thep ep 


Yates verſus Clincard. 


Elass Firmæ. Foꝛ certain Lands in Aſton Clinton in the Count! 
gf Bucks. Apen ——— rol a 2 a Deviſe Aan in tir 0 


Þoriſe with urt ela 
was Bald For or pham ab IR 8 t hould paſs. But 
Feanet ſaid , that it well might pals. at emurrer 
in 28 Eliz. it was 8 th ingly. efendant then 
1 75 ner 7 char the * was Copy: hold, art und 

at it cold not be ſaid ny chant han beenuſe 


DT it. Mheretoze the Plaintiff was Non ſuted. 
. Crouch's Caſe. 


>, T9 To older of Tnherftance of the B. of Winton, ſues a 
8 taying NN f02 adi or furmiling,that he, 
and all; the he Copyſl Ss of fuch 9 the Biſhops, from 
time, , whereof, cc. had held their 8 diſcharged of Tithes. 

anfield moved , thrthi Preſcription was too — and it 
could not be good to ꝛelcribe in, non decimando by the Tenants, 
Godfrey; it is as w , /ag fo the Farms of a Bifhap to p2e- 
ſcribe is be diſcharged, And that was ruled in a Caſe in this 
Court, between Wrighr and Wright. popham; Jt was allowed one- 
iy fo2 his Demeſnes. And that was in regard, It is to beintend- 
5 LE e Biſhop at firff retafned the Tithes to himſelf of 
eſns; but it would be miſchievous to allow it to all 
8. Clinch and Fenner agreed with him. TUhere⸗ 
— 81 permitting any Declaration oꝛ Demurrer thereup- 
dp ich 2p amarded d Conſultation. Unleſs other Cauſe be ſhewn 

a dap. ( Gawdy abſente.) 


4— 
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| FRDE ned Crewa ws Fen, 1 1 
Ebe upon an Obligation 9 1 0 —.— 


chould be es ready ta give Evid 
1 of. ye teens Cats in all ior don 3 mu en a 
10e of 1 — on the part of the Dbligee.z. upon ea 
able requeſt, and his Charges hoꝛn: and that be: ioutdnothurr, 
02 endanger , 92 moleſt the Obligee in his Lands 02 Hoods, 
ratione alicujus rei cujuſcanque. And yereupon-+the: Detendant de 
murred , ſuppofing the Conditign to. have, beena 
but alt the Court held it to be good, and not againſt Law,2:fo2; 
as ta the firſt part, ik he had not been-obliged; thereta3'he: 18 
compettabie. by the Law.; and the laſt pure bali be intendid, 
that he wall not hurt, ec. tortioufly, but not to reſtrain him trom 
Piling th the ol ee fo2 Felgny , oꝛ upon any other juftcalife; 
Wh an ous: Argument „it ma nr. bn the 
an 1 : 0 2708 23 If if, V 


Peale verſus Peacock, Tü. FE, nm: . 


Te eſpaſs of Aﬀault on => ery in Londonin Che Defendant 
plean Dr Teh entred — Pouſe nn 
tham, in the Coun * 80 00 — 2 
. to put him, out rl 21 
ty, and Yale: e 115 re the W baden 
dc "tha 
11 e fi 


was thereupon denten 
this was not any plea; foꝛ this Trelpa 3 RE TN the 
place is not traverſable.; and aa f the plate to be traver6 
Bu et he ought not, to concitide his Peg, r eſt eadem';- 8&6. 
But a Th Court held tht contrary? 85 02 the cauſe.of the Tulti- 
fication being local, viz.'the maintaining of the sion of his 
Houle, he may well juſtiie there and he cannot juffifie in auo⸗ 
ther p lace; and he may traverſe. every other plate : as where 
one jules as Conſtable, 02 by foꝛce of a Harrant: Andt there: 
fore popham lald, the diſtet ente is twirt this Enie and the Tale 
ok Patridge, which was 7 77 71 in this Court, That where one 
pales by reaſon ot an allault ingngtþer County, — —— 
the County in the Declaration . that is nat gad 
the Jufttficatton is erlonal and tranſitory : and might light zenlleng 
ed in any p place, as well as the Battery. But CE, 7 
as here, it is otherinlly., and the concluſion , Quæ eſt eadæm Trac: 
prefſio, &c. d good eno Ugh: fo2 it concludes ; that it is the ſame 
cauſe of Action? but with Travers, as it ought:tobeof neceſst- 
26, then Bern guad 670 d. Ce aan, repre 
„it ha þ erefo2e, upon . 
ment, it FINS adjudged toꝛ the Defendant, - 1 


NTT ü 


(27) 
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Leighton verſus Garnons. Hall. 4 r Eliz. rot. 114. 
(28) 


D 


the lole 
by Thomas fo2 the Plai 


the common courfe here is, If the party be taken upon a 
Capias Utlagatum, and bzought into Court, ro commit him to the 
MBarthalley fo2 the Dutlawzy 5 and allo in Execution fo2 the 
party. But if he had not been outlawed at the Sute of the par- 

in, the Common Bench, aityougy the Kecozd be remover 

r, within the year , at which time he might have had in 

| Common Bench a Capias ad fatisfaciendum, pet being here, be 
cannot have a Capias, but onely a Scire fac. per Fenner. But he n. 
greed the Pꝛoteſs being determined in the Common Bench by 
the Dutlawzy, he ſhall not here have any other Pꝛoceſs, then a 
Capias Utlagatum, and arty taken 2 ſhall foꝛthwith be 
in Execution 2 and eriff at his pert! ought to keep him 
in Execution. Foz the Writ gives ſufficient notice unto bim, 
that he ſhould be in Execution by the lords, Unde convictus 
et. Wherefoze , cc. But Ackinſon fo: the Defendant ſhewed, 
that this could not be an Execution fo: the Party, becauſe 
the Recowd fs removed into another Court: And ft is a 
Rule, That a Recoꝛd being removed, there never ſhall be Exe⸗ 
cution upon that Judgement, but by a Scire fac. Foz the Court 
cannot know whether ſatisfacion be made; and this appears by 
6 Ed. 6. Dyer, 76, & 81. 21 Aſſ. 14. 14 H. 2 15, & 19. The Party alſo 
deing Dutlawed , the Pꝛoceſs is determined ggainſt him by 
the Party; ſo as the Party is put to his new Acton of Debt, 
as 13 H. 4. 1. Kemp the Clerk ſaid, That is true, where the — 


— e_—_— 
— tin 


_—_—— 
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is sutlawed upon anDziginal , and mean Pꝛocels befoze Judge- 
ment, it be beafterwards taken by a Capias Uclagatum, the party 


cannot declare againſt him, but he ought to have a new action of 
debt. But, where it is an Dutlawzy atter Judgement „it is al. 


ways uſed , that the party, being taken upon a Capias Utlagatum, 18 
in Execution fo2 the party. And the courſe of the Court is, It 
one be outlawed after Judgement in debt, if he bzings erroz 
and doth not aſſign his erroꝛs, to award a Capias Utlagatum, which 
is execution fo2 the party. But, ik he be not outlawed , to a- 
wat a Scire fac. quare Executionem habere non debet. And if, he being 
outlawed, bzings erro2, and comes to aſſign erro2s , Committi- 
tur. And then to find bail, body fo2 body, koꝛ the outlawzy, and 
to ſatisfie the party fo2 the execution: ſo no other execution 
ſhall ever beagainſt him. And he ſaid, if he bzings etro2 where 
he is uot outlawed, and the Judgement is affirmed, the courſe 
$ here to award a Capias upon this Judgement, 02 i Lieri facias, 
02 an Elegit „ as the party will, and not to award a Scire fac. 
d fo? this cauſe all. the Juſtices held here, that this is a 
ood execution fo2 the party. And Wingate, Clerk, ſaid, that 
e was acquarnted with two Caſes , which were adjudged , that 
if a Der takes one by a Capias Utlagatum after Judgement , 
and ſuffers Him to eſcape ; although he returns not the TUrit, 
yet he was charged in debt upon the eſcape: and the one was 
17 Eliz. Auſtreys Tale , who was Sheriff of Bedford. And it was 
fad by the Court, that if a Capias be erroneouſly awarded, yet 
the Sheriff ſhall not avoid it fo2 this cauſe. And ſo it was {aid 
to be ruled in 30 Eli. in Sir Clement Paſtons Caſe in the Common 
Bench. Vide 3 Ed. 6. Y = 67. & 14 Ed. 3. Eſcheat 6. CUherefo2e 
they reſolved, ut ſupra, fo2 the Plaintiff, But the matter was 
referred to Compꝛomiſe. And this Rule given, that if it were 
not finiſhed befoze the next Term, that Judgement ſhould be 


Tunc pro nunc. 5 Co. 88. 


Mallet werſus Mallet. 


| Tow of a Judgement in the Common Bench in Replevin. The 
IL Defendant avows fo2 Rent, fo2 that Hugh Mallet was Te- 
nant in tail, and lett that Land fo2 thꝛee Lives, renuing rent ; 
and, that this Reverſion deſcended unto him, as heir in tall, 
wherefoze he avows and avers, that at the time of the De⸗ 
miſe, & diu antea , this Land was demiſed „ cc. And „ that 
this Rent reſerved is verus, & antiquus reddius, &c. The Plaintiff 
replies, Quod bene & verum eſt, that Hugh Mallet was Tenant in 
tall, and made the Leaſe prout, &c. and that by koꝛce thereof he 
was ſefſed of the Reverſion in Tail, But he pleaded a Fine 
of thoſe Lands, by the name of the anno? of North-pevercon. 
The Jſſite was Nient compriſe , and — a Special Uerdict 
found , that this was Land lately purchated , which with other 
Land was given in tall, and reſerved Sute to the Court of 
Norch-peverton; and , that this was known by the name of the 
Mannoꝛ of North-peverton , and afterwards a Fine was levied 
thereof, by the name ofa Banno2 : And, whether theſe Lands 
paſſed, o2 not, by the Fine? was the Queftton, And it was 
adjudged in the Common Bench 0 the Avowant , that it was 
| | rr 2 E not 


(29) 
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not a Dumm, und that thou Land were not compzized wit in 
n Man mz To b at hen d levied ot a . 
| nfo lt 


— ̃ꝓw AůÄ— 


which appea 
that Oy 15 


3 and not a An. 
Wie. e nden bee r cbebeor, abe ine 
in rep l 
ker pany moved be YT. The E Wourt here dle 
held That omni Leaſes cannot Hit 2 a: —. to 


be —_ uch leis 11 I male 15 to be ſo: and £ 
the Land et 58 che comp23ed within the Fine. Seevn 
was aſſigned fo2 Erro ro ? fo that it is alledged, that the . fo th 


tail was mt fo2 wes: and, kit e not ace 15 55 
the Statute „ 18 ren een ſo as the reverſion deſcend. 
ed to the Peir at the Common Lam, and not to the iſſue in 
ail: f02 the-averment , that it was demifed fozmnerly., 1 5 
uffictent : bnt it ought to Have been averred, chat it had bes 
ſo dem led fo eleven pears at theleaft , next Veto; 2ethetmong 
of this 'Leafe. - The averring alto, that Uh is Kent was ve 
antiquus redditus, is notſuifficient': fo2 it m * anttent Rent, 
which was twent 8.7 an hund? D2en -years * it 9 555 
ave -been averr thiit it was the A avert Rent 
reſerved koꝛ 155 greater part of twenty years zune 
the Leaſe. And ot that — 7 4 41 — all the FE 
ents were —_— fo2 thete reaſons f oh 125 a 
ments might 55 t e rircumt kances of 
be not — 
murred 


544 and 
the q cknow! p 8 marter , 
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Sir Andrew Nowel verſus Smith. 


Tit The Defendant. pleaded an Erchbnge betwirt him 
and the ＋ 7 - certain Lands, which were adjopning; 
111 : typon the Exch ange tondotdatum fuit between th 


mt 


m, 


uy Dem.zo om the Plaintiff ſhotild make he ns 


—— RD, — de Fence: 
aſtigned unto che Oefendant; ugainſt 
6 | cls, 3, ge S8 Ln. > 5 F 
| in E, 
5 That re G , Clinch; zi 
os the 5 8 ill ro2 themartertherevt : kad this 
| n 2 5 -4 Barr in this uͤction: but che Detendant 
Ain it c ion upon the Cafe, upon the pzomile 4. if he per⸗ 
k the — had Then by ”Deed: „ It 
had not been a Bart: but he -onelp ſhould have been put to his 
action of Covenant. But Pophamee contra; koꝛ by this agreement, 
he is bound in et to make the Fence, as much as by 2 an be. 
1 f 2every Þ pLen mt Mong Fence is «04 — 
D2ant ought to do it. 
Ja 5 be ahrech bern t rhew? 
him fo 9 il 2 a u p i 
f 0. 
e Ken EE. poſer tu be. In Decay 3 . 


1 6 v2 the . rin ſuit rob th by th by the whots 


Sir geen Lewſon verſus Riddleſton. 

Rr6r 6f a Jubgement in the Common Beuch in Treſpaſs of 
os tery; 4 he 1995 Erro; aſſigned mas; fo) that the Crit 
of Tnquiry of Da LK to the Sheriffs of. London, 

8 2 , when it ſho tld have been Inquirant ;i there being td 
71 rf Entry was Quod * per Sacrament.probor. & Legalim 

ominum de civitate del And there is nat 17700 City mentloned 
bet92e, Sed gon al] N .fo2. it was — . ot thonote 

of of the C ana, Bency $5 that th ern ws to make —— 
4! ries „that it chould be- inquired; Ec, de Comitatu wo;.ſo 

es de 1 937 a, ſometimes de civitate. And Kemp ſatd 49 
0 eittion ourlſe is to Award ta be ingutred de balliva tua. 

5 1 5 1 held it to be well enough, 5 and the JuDgemein 


Spencer yerſus Shory. 


Aon! fo2 theſe wows 5 Tho art aPetjuredKnive , For thou ſwareſt 
this day at the Leer, That I bake Bread in my Houſe, where 1 did 
net. After Aerdict foz the Plaintiff, upon Not gullty pleaded, it 
was moved , that anacion lay not 0 theſe woꝛds: fo2 per ju⸗ 
55 cannot be in a Leet, whereof the Law takes any notice: 
a all the Court held that the wozds were actionable + fo? 

although it be not a Perjury puniſhable by the Statute of 

| 5 Eliz, 


(30) 


(31): 


ut it was oꝛdered to be amended. Secondly , Be: ' 


6 
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n 


way. Third 


li. pet it is a piſcredit, fo2 which an acion lies. Wherefoze 
it was adjudged fo2 the Plalntif. In e 


Leverſage verſus Smith. 


| fo2 theſe: wozds., John Leverſage ( iunnendo the Plaintiff) 
would have robbed: the Houſe of 7. S. if J. D. would have conſented 
unta it: He perſwaded 7. D. unto it, and told him he would bring him, where 
he ſhould have Money enough: After Mer did foꝛ the Plaintiff, it was 
moved, that thele wozds were not actionable; fo2 there is not 
any act done by the Plaintiff ,* whereby he can be called in 
Dueſtion : no2-1s it ſuch u Slander , whereby he can have auy 
p2ejudice. But all the Court held them to be- wozds of great 
DiſcreDit and flander , and concern him much in his Credit, 
Pla 1.— the action well lay. And it was adjudged fo2 the 
nun, N 8 


” Smith verſus Shepheard. 


12 — foꝛ the taking of one hundꝛed Sheep apud Aelion- Mom. 
I &ray, in Regia via ibidem. The Defendant to all, beſides one, 
pleaded: Not guilty, and Quoad that he pleaded, that the Low 
Berkeley was ſeiſed at the Wanio2 of. Melton-Mowbray in Melton-M. 
afozeſaid ; and , that he, and all thoſe, ec. haduſed from time, 
whereof, ec. to have Toll, viz: two pence fo2 every twenty Sher 
of any Eſtrangers bzought,- 02 duven per, & trans the ſaid ill 
by any Eſtranger. And, ik he were denied by any ſuch Stranger, 
diving them per & trans che faib-Utll , then they haduſed time 
whereof , tc. to diſtrain toꝛ the ſaid Toll one Sheep ſo dziven; and 
allengetß in zd, that two hundꝛed and twenty Sheep of the 
Piatnrifis „being a Stranger, and. not inhabiting there, were 
uven by one Ludfield, per, & trans the ſatd Till , by the Plaintiffs 
command. And becauſe he refuſed to pay this Toll, he that one 
Sheep cepit & abduxit, andDetained until the Toll was paid. Et hoc, 
&c. And it was hereupon demurred in Law, and it was moved, 
Firſt, That this plea was not good fo2 the Matter: fo2 this 
Toll is claimed as a TolEThrough , which cannot be claimed by 
any Pꝛeſcription; fo2 it is againſt Law, and in oppꝛeſſion to the 
eople., and to that purpoſe was cited, 22 Afi. 58. Second⸗ 
y, Although he might pzeſcribe to have this Toll, pet he cannot 
— to diſtrain faz it in via Regia: fo2 that is àgainſt the 
atute of Marlbridge , cap. 15. and. in pꝛoof thereof vouched, 


17 Ed. 3. 1. 43 Ed. 3. 40. 11 R. 2. Avowry 87. 17 Ed. 3. 43. That, where 


a Lo2d diſtrafned in an Þfgh-way , the Tenant might have Trel⸗ 
paſs, oꝛ might make Reſcous. And againſt a Statute one can- 


not pꝛeſcribe; as 9 H. 6. 36. & Dyer 233, & 273, But this excep- 


tion was not allowed: fo2 it was holden, that this Statute 
did not intend but fo2 diſtrefſes = Rents 2 und not 
fo2 thoſe — 2 „whereok no Diſtreſs can be, but in the High- 

ly, It was moved, that this plea was not good 
fo2 the Manner of the pleading: Firſt , Becauſe the Cuſtom is 
alledged to be, That if the Sheep ol ann Fozeigner be duven 
thꝛough, a Toll ſhall be paid. And, if it be denied by any Fozergner, 
who d2ives them though , that a Diftreſs may be taken. And 


it is not averred , that he, who dꝛove them thzough , was a 


Fozeigner, 


FAY ——_— —_—_——T_ ww 
* — * 
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Fozeigner, but onely that the Paſter was a Fozeigner. Sed non 
allocatur: fo2 the diving of the Servant is the duving of the 
Yalter , and tf he be a Foꝛeigner, that ſufficeth. Secondly, 
Becauſe he juſtifies , Quod cepit, & abduxit , anddothnot ſay by 
Diſtreſs , nomine Diſtrictionis: fo2 otherwiſe he cannot juſtiſie. and 
this was held by the whole Court, tobe a material Exception: 
Fo otherwiſe it meets not with the Pꝛelcription: Fo2 the Yat- 
ter, it was moved fo2 the Defendant, that Toll- Through may be 
well taken by 5 «+ cnargh fo2 it is one of the Tolls which the 
Law allows. And as a Toltravers fs where Tell fs — ILLES: 


- ingover the p2oper Soyl of another man; ſo ThroughyTotſ1s to 


paſſage thzougha Mill, andbothare by Pzeſcription. And, not- 
withſtanding the Dpinton of Thorpe, in 22 A. Jt hath been always 
allowed to be good, as appears 50 Ed. z. & 2oEd. 3. Toll 2, & 3. 
5 H.7. 10. & Bro. Qu warranto 3. It is held, That Turn- Toll is al- 
{owable , and 21 Hl. 7. 16. Toll was taken by thoſe of Gloceſter, fog 
paſſage by the River, and this was n and allow⸗ 
ed; and, that a Diſtreſs might be taken fo2 it: wherefoze , ec. 
popham, One may . Toll-tra vers by P2eſcription , and ſohe map 
have Tolkthrough ; but it ought to be fo2 ſome reaſonable caute , 
which mult be ſhewn , viz. That he is ta maintain a Cawſey , oꝛ 
to repair a Way , 02 a Bꝛidge, 92 ſuch like, And the Queen at 
this day may grant luch Toll, being but a petite thing, in reſpect 
it ſhall be a greater benefit , o2 eaſe. to the people, fo2 the re- 
patring of a dangerous way , oz the like. So a 2 5 
ts have Toll fo2 Murage fs good, becauſe it is to repait the Malls 
of aUill , whereto the people mayflie in time of Mar. But 
here fo2 that there was not any cauſe alledged, ſo as it might 
appear to the Court tohave alawful Commencement, he con- 
ceived the Plea to bell, Gawdyand Clinch held the Plea tobe 
well enough, ng 2 Fo2, being by P2eſcription , 
the cauſe thereof: cannot by Jntendment be known why it be- 
gan 2 But in reſpect ft might have a lawful beginning , it is 
well enough without ſhewing it. But Gawdy doubted , upon 
the reaſon of the Book of 22 AM. 58. whether ſich a Toll may 
be claimed by Pzeſcription. Fenner delivered not any Opinion 
herein. But, fo2 the Default in the pleading, it was adjudgen 
fo: the Plaintill. | 


Body verſus Hargrave. 
Paſch 41 Eliz. rot. 425. 


Do againſt the Defendant, Adminiſtratrix of Thomas Hargrave; 
Her Þusband , upon a Leaſe tothe ſatd Thomas Hargrave by 
Indenture for years and how the Defendant is avminiſtratrit 
untohim. And ko: Rent Arrear after his death the Action was 
bought in the Debet & detinet; upon Not guilty pleaded, ſt was 
found fo2 the Plaintif : And now moved fn Arreſt of Judge- 
ment, that the Declaration was not good: Foz that he de- 
clared upon an Indenture, and doth not ſay, Hicin curia prolata. 
Fo2 , although he might have declared, without menttoning 
any Oeed, pet when he mentions it, and grounds his Action 
thereon , he ought to ſhew it, But Gawdy and Fenner (being 

onely 


71 
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onely in Couzt 7 held, that -was nean fo2 the Leaſe is the 
rye: Ef 150 if 7221. fi, ond Un RE OF Venture and fee 
ebe t material; as . 

6 2 0008 ir dap it was: oved again, that ti 1 

Z 80 Pecoute the f en as Ping oh 

De | "becaurte-the hat ( rix 
in is nut charged by her down Contra , -but by-ynax of the 
L that purpoſe was cite, 1 ity 10H: 7.75. 
Anda 1P2eſivettt was she ente Con Aan Benth, between 
b. Aud enen pie one dere Cale ches Eda, 

n rey alfirmed, the ur 
was ruled Bhs at the action. 1 in the Detinet. 
Gawdy , The attion is well ought r ee Fo 21 t his Rent, 
1 re Rieder | the nz firſt; in 
e Jominiſtea x, anv therefore the action u weile tes againft her 
in the Debet; koz 10 2 real I the action againſt an Executo? 
all be in the Ditinet 18, #2 at the debt grew due by the Te⸗ 
ator: and chererde ft cannot. be ſald, that the Erecutoz Debet. 
Kit in in an actlon againſt the Nec, it ſhall be int e Debet und Deti- 
e ke e e e 
ere the de r niſtra- 
the Aber vez. And in Dyer 6 Ed. 6: 81. the action is bzought 


Goh e 00h and Mora fo: Rent arreax in the time of the Ex: 

and üdmttted to be good. Popham Acco2d , fo? ſhe be⸗ 
ing charged with the Rent in er time, it accrues by reaſon 
of the p2ofits of the Land n ich the bet 


r 1 1 and 
theretozehefs tharged , having Quid pro 9 n Execu- 
to2 hath a Leale fo? Years of Low 7 of erg — per annum, 
9 ng 161, per annum Rent, it fs all S In his hands onely 
vl aver und above the Rent. Fenner agreed to this Opi⸗ 
nin. arp co thatpurpoſe citeo x61 6, x1. That the Pusband 
call de charged atter the death of the Feme, fo2 Rent arrear 
m his own time, becauſe he 2 0 the v2 fits of the Land: 
Aung the Rent Brem due in reſpect of Dccupation and ta- 
bf ng of 00 pꝛofitg. Aud therefoze ſhe is chr "45 apr and not 
admtniſtratrix. Clinch an ed with t UWherefo:e 
ſt 252 then One fo2 the Platntiff. Note, That afterwards 
this Judgement was reverfed in the Erchequer-Chamber fo2 the 
point in Law: to2 all the Juſfices of the Common Bench, and 
Barons of the Exchequer held, That ſhe ought to be charged in 
the Detinet; becauſe ſhe is charged gnely by t e Contract of the 
Inteſtate. 5 Co. 31. 


Leuknor verſus Huntley. : 
Ante, Mich. 3 95 840 Placito 2. f. 


Rror of a fungen, ement in the Tommon Bench, The Caſe was, 
that Lewknor bought debt 'againit the ſatd Huntley, who pleaD- 

ed hom one Joh. Jaques affirmed apleint of debt in Loudon againſf 
the ſaid. Lewknor; and by the Cuſfom there attached that debt 
now demanded inthe hands of the ſaid Huntley, and pleaded the 
Recovery and Judgement there. TUhereta the Plaintiff. re- 


plied, that, befoze the attachment , Jaques Nought debt in the 
Queens 


! 


* 


Queens Bench againſt the ſaid Leuknor , 2 the ſame Oebt: 
Whereupon he made an Attachment; wink that Sute was de⸗ 
A epi c. And 928955 his Hens _ —— Demurren 


edged; THae m bl 
EEE Dec 


payment 
8. 8 due. SEED lan EE tt 


mentg,bthr:Ocbtop m Dif: 
and became chargeable: rothe 
the: day au payment he fljail 
oa, ud nos e. Vide 22 Ed. 
herein was unrea- 
aasee —— 
9 5 be- 
e Fear 
Lariel, De Derjtant, 


and John Jaques and 
Iques ware the Stra 
that was held to be Tncorable , und 

TO the e wits reverted, - 


| Porr 


e L an 
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-Skelhorn verſus Harriſon. 


(37) A Gionuponthe Caſe, andVeclares, how he b ought a Plaint of 
London i, | 

he ſhould remain EE e te e — 
appearance de die. in 
he were. — » vet 


ze Con- 


— D2, oth _ the — erden 
n againſt n 
and One Perer Houghton becanue * Fate Es action in Landon: 


ET its 
to remove , 


and, == 


there "and. that he 1 
: whereupon Price', AND Pit 
cheque 12 and thereby the de⸗ 


palin London: and | 
that: acterwards the OLE ndo, and han | 
Judgement in Londen; — L ad ſas | 
tisfaciendum, as returned N 8 went be⸗ | 
vond Seas, rent is Fraw be couldnot have 2 ; 


EE 


noꝛ is an zejuu⸗ 
— En: 
UE not ; 21 Ed. 


dictal y 
ia Tan- 
claration — 
it beca 


uſe it 
are 
817 t amend⸗ 


"WM - 


deceive 
29. . 1 


— 2 — + 


— = 


” a 12 an R N E, in Banco Regina 23 Px | 


— — 


ed: and then n they would dilpute the matter. Et adjournatur, © nd 
afterwards it was kuli mung #62 the Plalutiff. 


77851 Riegg verſus Balls WF ! II any 8... 0 | 
1:14 pg 4b 29;: DE 130 its 
ea 1 9 12 of:ths adwo hon ot (32) 
" jm et gain; * —— 
De 1 6 ed 3 iddider A tcnieſſiſſot 
— — nt che uud 2 


and 15 alluned d 10 pap U 

&c. & = Ret Aſſumpſit pleaded, it was found.tozt 
tiff, and damages aflefſed — an 100 l. and, after Uerdirt, it was 
moven in arreſt of 9 8 1 that this C ration: pat, 
and therefo2e not ſufffcient 10 round an 1 — 25 02 there is 
not anytime of the Szant alledged: and it night have been di⸗ 
vers years —— — Aſſumpſit made, And being 5 a thing execu- 


dane nn In SIE: 
a 0 


aha cant 


1 5 Bot none it 

ile: os a n 8 5 8 equett;; 

wh hee 18 not any tm: ee 
fo the tio; and therefore neena.nerts beſo wig 

— G dae It n9%avjudgen! fo! the Wlan oVide 


29 Eliz; 2 a [Ramsfords Eaftu!) TID: det « MANG11160 u 
| üb aut 2121. D offfD3: 
8 verſus Tarpin!' FS. CLF Mew 
Paſch. 4r Eliz. rot. 2485. 
Irbt againſt the Defendant.z.a Adminiftratoz of George Turpia (39 
fo2 Rent arrear upon a Leaſe tothe Inteſtote , intern af (39) 
ter his reeds: A. 2 eo ent gt 
Eiger aul Sen hun Span who enteved | Pin 
17 1 PI 
tiff, knowing of that: Sant, han ahnten 8 


— — he being r Aden g, AnÞ vor 25 7 


went 1 1 ear alter aber EEE EE | 


t. 5 — ws Ga . = 


pp 2 Manhood 
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JAN” 


40) 


(41) 


(42) 


Manhood verſus Crick. Trin. 4 1 Eliz. rot. 1209. 


upon an Olligation of 8 L being a ſingle Obligation. 
Dee The 7Derenvant pleaded in 'Batr, that, es the Amit 
on mad into er Obligation 8 85 8 


Bond ok 8 
min adjudged fo2 the 


43 Lamb, Executor of Drables verſus Brownwent. 
Tein: 2 25 Elis. rot. 2 


Eg 


=: = eaſe ot „ et. 
b , andad Fin ES ea; fo2 that it's 
cauſedg Releaſe tobe dawn, and tender: 


Brownlow werſus taube 
Trin. 41 Eliz. rot. 1630. 


\Ction far Trover and.Converſion 0 of a Cow apud Salop. The 
FL Detravant ander Queen was leiled in Fee of 
nddemiſedit, _ all Eftrays therein, tc. to 

9 Li. Gow ani conveys it by mean Conveyances to himſelf; 
thither as an Eſtrap. CUhereupon be 

a this © e ber ta be rims. in two Market⸗ 
And 2 aintiff claimed P2opert and 

ing of r to pay foꝛ her Feeding, that be 
Sul of iver the Cow, and traver- 
the 228 on apud Salop And it was 
rred. Firft, becauſe he alledged rot the Letters 


ſes, ehatbe is 


irdl 8 be 
traverſeth the vil. And bie was chen the Þl laintif 


7 


Eriſh 


a 

t th the p ayment of at a 

2 — come, 7 the — rich EE Ons 
J. And w 

15 1 that th whe} Þpicawas and | 


- &. wow * by ” 
. A III > wk 838 2 i 5 7 rs 2 "IN enn 4 2 8 — . 
PFF! o V 2 TOE" ICU 8111 1 9 PR 


| g groom the 8 he 0 Kbucch * 1 77 the Pꝛocla- 
mations were made in 


Erz 4 i CommuniBancs, Jap 


— — 


Eriſh werſus Rives. LY 


E. Jectione Finne 5 fo) Copy. an d 
Thiſdleworth. Not Guilty being pl 
2 Le an thee! 
in tã IGLLUL e 
; ee Alt 
erent, 


8 n 

ang the 
b ole 5 be 0 e an 4 
tance, his Eſtate a norheavoned withoir aRecos 
Lozds Court: foz the Lo — — ER . 
nant, And therekce an J Barre 
Court cannot be coo with 15 7 
Entry. Thirdly, el Deg 
being "fole examined, ſh 


ſuch a Surrender 0; rh her 1 | made beko: tua Tit 
nants of e Bannoz lh ET gem! = : 
be made, be good. And Cu⸗ 
ffom to warrant it, it may e dra 4 0 5 17. [ 


is a Judicial Ac mo2e p2oper role | d fo 
was adjudged, as Walmſley ſald, u 1 1 nal. go 


Caſe ; where {uch a C caded, anne 
Fourrhly. whether a — tothe Stewar 
uſe of the Steward himſelf be goon? Ant wal he Tut 17 
that it was. Fo2 the Entry is ſurſum reddidi — 


And the Steward is but the LOWS ervant , and the 
is to the Loꝛd, and not unto Ay — = e Gini — , 8 
one males a Re w- 


Nille; 
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Milles verſus Went Tin. 41 Eliz. rot. 3002. 


r Onereld. Caſe we K a . Ee and Thomas 
rec „ ne 5 


ſi innifre under 
upon the firſt 
hen the Ste fhould be void : 
It his fewe e alwayes ready 
Far v kh te Conſe af u not 
MN require 

| | pn Bok nen 
e Oetendant. 15 
* te, vuritis at his 
ony. And there 
re ig a tender on the 
| Kto babe debiledt c 

D the C to accept thereof ; 
che Pony: Caperetoreit was s avjudged 


125 vi man eee Lake, 
. ' Iommatnner- in be inremainde letts fo; 
afte 1 ns 15 ffe ; the 
BY it licher of 
ct 105 Leaſe were 
| And all the Juſfices 
Ws 1 bit that t il might 11 falſifie 
1 21 5 Fe The Sriferitance jan tit 
09 ſhould have deftroyed all the 
zyerlig on depending, and all the 
tes K Huh. 2 er. Blit Tenant fo; 
N un end Powe EM, recovery is had a. 
SEE Uh ONLY LDL of the Tenant in Call 
[ 


Hit 
0 - 110 bent 7 ſuch recoveries of 
br rflons „ Leaſes i 2h voy hould 5 eſtroyed, TAhere⸗ 
Be 545 fb , 3:45 | 
ven, derten Hill. 4x Eliz. rot. 1097. 


erdic, The Caſe was , Jackſon Lel⸗ 
NE = ers Lands-Caine of them 


in another Peculiar within the ſame 

| e Leafes to his Son, and made his 

vfthinage his Executrix; the Mother takes admint- 

durante minore zrate 1 Executrix in (F. the peculiar,where 

died) ad commodum, & proficuum Executricis, the * 
Term, durante min. ætate of the Executrix way th 


2 this 
= ntiff.; Tibetber this Gant was good, o; 1 


JF © * Bu — 
A þ - 4 — 
2 2 0 IO 
þ4 N — 5 * . © — 
12 » - » 
Ir 


"I UTZABETHA, in Communi — 


Puncipal Queſtion.--And the Court reſolved, that it was not 
good. Fo2 ſuch an Adminittration hath but a ſpectal . ad 
proficuum Executoris, hut not a general e ge ot © er E 
u 7 Adminiſtratoz hath. And thereto e Ms (ole le of Boobs, 

be bona peritura, Oꝛ it be foꝭ Auer Tank or 
| Os, which he is chargeable to pap, it ſhall not Kin But 
may ſue, and be ſited, and pet his authozity. is but a limited 


po 


gu ozity: and therefoze like as if Letters ad collge 6578 de- 


fundli mere granted to one: there he may ſell 1 — peritura, „ 8 


fruit, 92 thelike. Secondly, it was moved, r the affent 
| 11 an aaminfiratoz, durante minore ætate, to 1 755 1 


the allent ofthe Executoꝛ himſl dukin 
aDeviſede good. Anderſon laid, t Fehr th 
ghteen yeors may aſſent. But whethe 


Wink rgtlon be good. oꝛ not I 
moved, whether amen ration 9110 iD in in this Tae dh dran 


i 5 0 Arch ep he on „ 
bithop of Fork, „Biba of the Diocefs : 
eh he ll have the P2erogattve in both 5 Aa 


dona notabilia were in divers Otacalle 27 ; 
ere ſhould be two Letters of adimjni 51 — ranted: 2 f02 


;c<-biſhop ſhall not have any 12exoga ere: 10 wie 
15 pecult lar was firſtderived our or bs Jura, rc. 


ſoze, ec. 5 Co. 29. 20. nee 7 
it, yo! 17 PR 


The Queen again Page, and the Biſhop often, : 15 
tie by Lapſe g by the Suatute 
. 1 Bens 


* Impedit And made her Ci 
21 H. 8. Foꝛ that the Incumber 
5 The Detendant pleads, that. 
105d Morley, and plead 5 a Di 
of Canterbury, acco2Ding ta the S | the Confiri 
dc. And upon Oyer demanded thereo EL 
was-Demurred in Law, becauſe. e | erp of. 2 
latisn the woꝛds were, mention the tino nefices t. 
[mall value, Unimus, anneximus, & incorporamus the (eco 
lice to the firſt, without the wo2ds of Diſpenſamus fo the ens 
thereof. And whether theſe wozds .thall enure to a Dilpenſati- 
on? was the Queſtion. -- And, after Argument by the Serſt⸗ 
ants, it was argued by Dogs 8, Steward, Day, an Farrington, 
that it cannot enure to be a Diſpenſation. For the * * = 


him, who made it, was to make an A 


ſhould enure as an '2; and i b cn FR 
that ought. to be- alinays. by t the. Dinary 18 
and the Patron. 2 e ft ls; in; the Pin ent. 
it is void in all. e Purpoſe: to make it; ap; 
pears : koꝛ that the Ws Arg i 1 rporamus ,. 115 94 

10 


7 uſed.in a Dil aud 1% und, Gould hold 
Z centia:Dioceſana, 0 nd dt ,after * Fra vents. eath 
= hould revert 10 515 d nat Aceh ich ar 
words of a'Diſpenſation. oþ-e ht 1 
a-Dilpenſation ; that will not 1 thereto FN 

& poteſtate, repugnan all is void; and an Uni and Dilpon 
Wen ate of divers natutes: 7 f02 an Union makes. eB, Ee 


115 th Gl 
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— Churches one: but a Dilpenſation leaves them as befoze. 


And ſuch- Difpenſatton of: ÞPluralities are called in the Civit 


Law Gratiz & ſtrictr — rh odioſz ſunt. And therefoze , where a 
e wa! „ Beneute de donatione dif- 


8 


277 in che rte 15 
W Dzomar » becauſe thereby 
'Decond „it. may be 
Petrapolttan : | Fo? there they be not 
his Preſentation, t the ther his 
| 4 4 9 And after Tis death if ſhall 
irg. Id ſuch an Union in their Law 
is caffed palin Dip And ; that luch an Union may be, 
ars Ol g s of the Statute of 271 H. 
That 0 one Lot 1 not erg 'a ſecond Benefice , Any Licence, 
Union , or Diſpenſatio the contrary „ —_ w there it is not 
intended a Terpetual | Union. Foz by an Anion two 
Churches are but one; and in ſuch 4 Cal: * may take — 
Second Bene ce. without Diſpenſation , &c. Aid akte 
wards , All the e Jufkics befives al Anderſon , "Refotvey . That it 
as a ſuffictent Dilpenlarion Fo? it is not of neceflity, to 
lebe in d Delpeniaton: A f he ger 19. 2, dether 
e ces pꝛo 
> i e e e Va u e e here 
| to another perpetually; 
+ Unity of them in one per- 


482Wl that is here, although not 
p US * 2 n elode it was adjudged 10e the 


1 - * 


129% hn £9} nn: 11 ; be 
| 7 114% 5 hl itgnhe 
. 12 Deas. 
| my thele Bows, That the Plaintiff was a 
atntiff vemandirig of him , where 
ered, In Ilſton Court ( innuendo a Court 
was . That an action lies 
"the calſft one Forſworn Knave, un- 


ch was reed 
wor be de 5 | © dy an * 


tel , the ir wt help thr which 
"Attd d erefoze Willis {a 8 en 


Acti . Fut New: This Cale was E to the 
Court in 18 28 liz. between Hern und Hix , and the Dpint- 
vit of the ourt there was, That the Action Wy, ay and — 


8 


— 


ELIZz AB ET HE, in Communi Banco. 


— 


Defendant gave to the Plaintiff 3 , and he releaſed his Sute, and 
no Judgement was given. And all the Court here held, That 
the Action well lay; to2 this Action is given by reaſon of the 
diſcredit of ſuch woꝛds amongſt the neighbo2s, and when he ſata, 
That he was forſworn in ſuch a. Court, it cannot be intended, but that it was a 
Court of Juſtice. And a Pꝛeſident was ſhewn Paſch. 37 Eliz, rot. 370. 
in the Queens Bench, between Wildam and Copman, that fo2 theſe 
woꝛds, Thou art a falſe forfworn man, and wert forſworn in ſuch a Court 
adjudged, that the Action lay. | | 


Thomſon werſus Butler. 


Na CUrit of Annuity, the Caſe was, That one granted an 
Faamuty, to be paid at the houſe of the Gzantoz, upon Requeſt, 
at the fouruſual Feaffs; the Grantee bꝛings a writ of Annuity 
koꝛ Rent due at ſuch a Feaſt. The Defendant pleaded Non Re- 
quiſitus at the feaſt; and it was thereupon demurred. The ſole 
ion was, whether the Annuity: be {oſt fo2 that time, becauſe 
3 there wasnot any requeſt made? and all the Court held, that 
7 ft was not: foz, by the granting ot the Annuity, it is a duty, 
nd the limitation to be paid at tour Terms of the year, is a Li⸗ 
7 mitation of the payment, and if it were not a duty, the Kequeſt 
is not material: as in the caſe between Lancaſter and Capps, where 
afingle Bond was made ſolvendum upon Requeſt, the Oefendant 
leaded Non-requiſitus, und adjudged to be no plea; f02 ft was a 
duty without requeſt, So here, 


Crawleys Caſe. 


« 


Ra The Caſe was, A Rent was granted to two during 
the lite of J. S to his uſe: whether, if the two die, living J. S. 
oe Rent were gone, oꝛ no? was thequeſtion; fo2 it was agreed, 

at there cannot be an Occupancy of a Rent, Dy. 186. And it 
was held that it was not gone, eſpecially in this Caſe, the 
Bent being granted to the uſe of J. S veſted in him by the Sta- 
tite 27 H. 8. ſo as he had an abſslute Eſtate, during his lite: And 
he lives of the Oꝛantees is not material, the Eſtate being trans 
tfkerred from them, otherwiſe it had been ok a Sꝛant to an uſe be- 
foze the Statute. | 


Coward verſus Marſhal. 


Reſpaſs. Upon a ſpectal Uerdic , the Caſe was, One by 

L his Will deviſed his Lands to J. his youngeſt Son, and his 

Heirs, and afterwards remarried, and by another TUill in wrt- 
ting deviſed the Land to his Femef! 

eff Son, and his Heirs, ſuch a Rent: whether this ſecond 

[ was a revocation of the foxmer ? was the queſtion. And 


| An 
Anderſon and Glanvile held ft to be no revocation, but that both 


may ſtand, although they be by ſeveral wꝛitings, unleſs it de 
manifeſtly contrary to the firſt TUH1,02 that terobe an expꝛels re- 
vocation therein; but they ought to ſtand together, ik they may, 
- as made by, and in one, and the lame w? ting: and here- his 
intention appears, That he had notany purpole to alter it as to 
his Son, but onely to pꝛobide fo2 his Feme, whom he afterwards 
| 3777 elpouſed 


(49) 


(50) 


(51) 


o lite, paying annually to I. his 


— 
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— pauſed; and by the appointing of the Reut to his Son, It 
appears, that his intent was that t Be On Hou be to 
his Son; the matter was afterwar S-ended by Arbitrament, 


15 


his 


8 not the Declaration; D2 if it be an ill Writ, the 
be not holpen by the Statute. EE ther 


* 5 


©{2ycars 


fo adepar 
d it to be 


It is nom helped by the 
8 kpleading, and therefore 


* 


— — 


ELIZABETH x, in Communi Banco. 


But it was ſaid by Walmſley, If the Jury had found, that he had Common for 
one hundred and twenty ſheep, and ſo* more of the ſame kind; then he had 
alledged, he had failed. O'S 


Watſon verſus Smith. 


A Ction for Trover, and Converſion of an Obligation. Walmſley, 
1. Glanvil, and Kingſmil held, that it lies not; foz it he finds 
the Obligation, and cancels it, Treſpaſs, Vi, & Armis, lies; Foz 
edeſtroys the thing tound; and it he receive the money, and de⸗ 
ver the Obligation to the Dbligoz, Accompt lies; and not this 
Action, Vid. Regiſt. 106. Wort 


* 


Cardinal verſus Hesket. Paſch. 4 1. Eliz. rot. 251. 


Ebt Upon an. Obligation Conditioned, It Robert Hesket 
(who was bound Appꝛentice to the Plaintiff) ſhould embe⸗ 
ſel any of his Maſters Goods, and if within twenty days after 
notice thereof given to the Defendant , and one Thomas Hesker, 
and pꝛoot᷑ thereof made unto them, the Oefendant ſhould pay ta 
the Plaintiff ſuch ſums of Boney, as the Hoods embeſcilen 
were wo2th, that then, &c. The Defendant proteſtando, That 
there were not any of the Plaintiffs Goods embeſelled, pro pla- 
eco dicit, there was not any notice given to the Detendant , 
and Thomas Hesker. The Plaintiff replies, That ſuch a Day Ro- 
bert Hesket became bound his Appꝛentice, and that he cepit extra 
poſſeſſionem of the laintiſt ſuch Hoods: and ſold them to perſons 
unkown ; and that he gave notice thereof unto them, ſhewing 
that Paper unto them under the App2entices own hand, where 
in he confeſſeth it, and thereupon the Defendant demurred; 

irſt, Becauſe he doth. not ſhew, in what place he became an 
appꝛentice, which is material, and it was held to be a goodex⸗ 
teption per coram Curiam. Secondly, Becauſe he ſhews not, 
that he was ſuch a perſon, who might be an Appꝛentice bythe 
Statute of 5 Elz. and this was alſo held to be a material Ercep- 
tion, and although the Statute is not pleaded, yet he ſhall take 
advantage thereof; becauſe it is a general Statute. Thirdlyz. 


That this notice and p2oof were not ſuffictent ; fo; it ought to 


have been given to them both togethet,and being given to one at 
one time, and to the other at another time, it is not ſuffictent ; 
and this p2oof allo. is not ſufficient in it ſelf; being onely upon 
the Appꝛentices own confeſston, who is not Fide dignus. TUhere: 
foe, fo2 theſe, and other exceptions, it was adjudged fo2 the 
Defendant. Vid. 7. R. 2. Barr, 241. 33. Af. 14. 10 H. 4. hom pꝛont 


The Queen verſus Drury. 


Urn demurrer, The Caſe was. The Counteſs of kent had re. 
tained two Chaplains,and afterwards tooka thirdChaplain, 


andthe third obtained a Licence, and diſpenſation to retatna ſe: 


. cond "Benefice,and-took it acco2dingly; and, whether he were 
Z fuchaChaplain, as might obtain a —— by the Statute of 
21 H. & cap. 13. becàuſe the other two Chaplains were not advanced: 

3333 2 Statute 


(54) 


(55) 


(56) 


Wy , 
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"= Statute reffrains not the number of Chaplains, which a' Counteſs 
may have, but the number who are to have Qualtficactons:;, So 
he, who firſt obtains the Qualification to a Benefice,fhali retain 
it; and the Arch-Bifhop, when he makes a dilpentation, exa⸗ 
mines not, who is firit retained, but who is moiſt wozthy, and 
he will diſpenſebut with two: fo they, who firſt obtaina Bene⸗ 
fice' by Dilpenſation, ſhall retain it, and the retaining of his 
Lord, 02 Counteſs, £Onferrs nothing upon him, but enables him 
oneiy to the obtaining of adifpentation; and ſo is 14 Eliz. Dy, 312, 
And Hearn Serjeant, ſaid, That it was ſo reſolved in the Queens 
Bench, in the. Cale of the Lady Bridges, in àn Infoꝛmation. CA here⸗ 
koꝛe, &c. And to that opinion Anderſou and Kingſmil firſt. encif- 
ned. But Glanvile e contra: Becauſe the Statute ot 21 H. 8. ſhews 
what perſons ſhall be enabled to take Benefices by diſpenſation, 
viz, the Kings childzen, o2 thoſe of his Caunſel, oz the childzen 
of Noble tnen, &c. which is by reaſon of the Dignity of their per⸗ 
ſons ; foof Ooctozs o2 Batcheloꝛs of Divinity, &c. which is by 
reaſon of their Dignities ; and then follows, That Counteſſes, 
&c. ſhall have two Chaplains, who may obtain biſpenſations, &c. 
which is as muchas to ſay, that they are perſons dignified to 
have this pziviledge, being Chaplatns to fuch Noble perſons. 
Whereby it isnecefſarily to be intended, That none, but they 
two, are to have that Dignity, and when the hath advanced two, 
who have that p2tviledge to take a ſecond Benefice when they 
will by diſpenſation, that pziviledge cannot be taken from them, 
as long as they remain her Chaplatns;and the retaining of a third 
ts moe then the Statute allows, and therefo2 he fhail not have 
the. benefit of that Statute. And a Pꝛeſident of one Skifflings 
Paſch. 34. Eliz. rot. 728. which was adjudged in the point: and an⸗ 
other 34 Eliz. rot. 805. where iſſue was taken by rule of Court, 
that he was the firſt Chaplain retatned; and Paſch, 35 Eliz. rot, 1508, 
between Archer and Conqueſt, where the ſame iſſue was taken. 
TUhereupon Anderſon and Kingſmil changed there opinion, and 
agreed with Glanvile, that this third Chaplain was not to have 
benefit of this Statute, to obtain a diſpenſation. Therefo:e 
— was adjudged fo2 the Queen. 4 Co. 89. b. Vide poſtea, Trin. 43. 

15. | 


Sherington verſus Ward. Trin. 41. Eliz. rot. 464. 


Ction Upon the Caſe, in Matute of a Conſpiracy , foz 

\ p2ocuring him to de endicted foz perjuty, pro eo quod, in an 
Action-of debt in · London betwitt one Johns, and the Defendant, 
ahd recites the Action; and iſſue (but the Actton in London was 
an Action upon the Taſe ) the ſaid Plaintiff was pꝛoduced, as a 
witnefs, and ware kalſly, and ſhews his Dath, but he ſhew- - 
ed not, that it was coram Judice, noꝛ that it was coram Juratur, &c. 
The Defendant pleaded, That he was an illiterate Man, and 
deltvered all the pleadings in London to the Clerk to draw the 
Endicment, who dꝛew it, and therein miſtook the Plaint in Lon- 
don, Alledging it to be an Acton of debt, whereas it was an 
Action upon the Cale, and delivered it to the Dekendant, and 
read it unto him, as truly dꝛawn, and he, believing the ſame, 
Delivered it to the G2and Jury , and took his Dath , Quod Billa 
fuit vera: And, becauſe it was falſe by reaſon ofthis Pis-paiſion, 


wy 
* 
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The Plaintiff was found Not-guilty; and thereupon the Þlaintiff 
demurred : and the barr was heid to be fl, But, notwithitand- 
ing, it was adjudged againſt the Plaintiff , That the Oecla. 
ration was not good; becauſe ye Doth not thew, that-the oath 
was taken betoze ſome Judge. And, then the Envictment was 
vitious, and an Action lay not: fo2 this Action is not main⸗ 
tainable , but where a conſpiracy ties upon a conſpiracy be- 
tween two. Secondly, they held, That this Action lies not 
againſt any, who pꝛeters an Endicment, and ſwears it to be 
true; fo2 it is fo2 the Queen, and the Commonweal : and, if 
it ſhould be allowed, no Endiament would be pꝛeferred: So 
one ſhall not be puniſhed fo2 preferring any Bill into the Starr⸗ 
chamber, by an Action upon the Cale, although the matter be 
fülle, and contains great ſlander; as it was ruled in the Earl 
of Lincolns Cafe, The Endiament alſo was not ſufficient by 
reaſon of this Mis⸗pꝛiſion of the Action, So, as the Defendant 
might have pleaded Nul tiel Record, and he needed not to have 
ſat Not: guilty, ſohe never was legitimo modo acquietatus any per⸗ 
| ury — CUherefoze it was Adjudged of any fo2 the Oe- 

ant. | 


Parker verſus Combletord. Trin. 41 Eliz rot. 1 849. 


| 6 bg the taking of an Hozſe, The Defendant juſtiffes, (58) 
[ as Lo2d of the Yanno? of D. by reaſon of a cuſtom there, 
! Thatthe Lo2ds of the ſald Mannoꝛ have uſed from time, where⸗ 
1 of, &c. to have after thedeath of every one dying within his 
Maͤnnoz the beſt Beaſt of ſuch a perſon io dying, in name of an 
] FHeriot, which is found within the Manno, and to ſeiſe, and re- 
| tain them, as his Paper Goods; and alledgeth, That the Te- 
| chat bah the Plaintiff dyed, within his Wanno? , poſſeſſed of 
that Mole, and therefoze he ſeiſed them, and it was hereupon 
demurred, and, after argument at the Bar, reſolved by An- 
derſon, Glanvil, and Kingſmil fo the Plaintiff, That this cuſtom 
was not good to bind a ſtranger; fo2 conſuetudo eſt ex certa cauſa 
1 rationabili, EC, And, tf it be not grounded upon ſuch a reaſonable 
caule, it is void: And here to have the beſt beaſt of any one, 
who dies within his Bannoz, cannot have a lawful o2 reaſonable 
beginning betwirt the Loꝛd and a Stranger: but betwirt the 
Lam and his Cenants, it is good; fo24t may be intended to begin 

their Tenures, by their agreement, and by realon there: 
f 4 they had their Lands upon reaſonable Fines; but between 
4 2d and Stranger it cannot be, oz be intended, upon what 
1 _ 92 when, it ſhould begin: but it is meerly bp Extozti- 
3 „And therefo2e like to the Caſe 11 H. 7. 14. and 21 H.7.40.where 
| 125 zeſcribes to have 3 l. of every ſtranger, who bzeaks 
A n 


„ And ruled to be void, but to bind his Tenants one- 
and ſo is the reaſon ofthe Caſe in Doctor and student, where 
rom pꝛeſcribes ta have any Purſe loſt within his Bannoz, It 
is vold; but the Caſe in 5 . 7. pꝛeſcription to have the Beaſts 
oe any Eſtranger, which are lying upon his Land all the vaypto 
fold upon his Land in the night, is good; becaulp the Eſtranger 
hath a Quid pro quo. So the Caſe of 2 R. 3: 15. Cuſtom for Swans, 

at the owner of the Land ſhonld have a Ground-bird, is good, 
{02 the eaſe; which they have to make their neſts there. So here, 


9 
s © 


— 
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t is not grounded upon any reaſonable cauſe , no2 hath the 
Franger any recompenſe. Wherefoze , &c. But Walmſley e con- 
tra; kö, it being a cuſtoine, and uled trom time, whereof, 8c. 
Tt ought to be maintained, if by any wit, oꝛ cauſe tobe imagined, 
it may be intended to have any lawful beginning; to2 it is a 
cuſtome, which hath been allowed , and uſed in many places; 
and it may be upon this reaſon, fo2 that he had his Reſidency 
within the Bannoz, at the time of his death, and had the help, 
and comfo2t of the Lozds Tenants in his ſickneſs, and after his 
death had their attendance to his Funeral, and therefoze fo2 the 
time, which the Lo2dloft in the ſerviceof his Tenants, as alſo 
fo2 that he had a place to reſt his bones; therefo2e it is reaſon- 
able, and like to the Caſe of Swans, and a Vo2tuary allowed 
by Cuſtom: fo2 they be not due of Common Right, and he hath 
a Quid pro quo by his Reſidency within the Mannoꝛ at the time of 
his death. CUherefoze, &c. Glanvil, If this be a general cuſtom, 
which goes to the whole County, it might be fo intended, and 
peradventure would be maintainable ; but not as a pꝛivate cu- 
ſfom within the Bannoz.” Wherefoze, notwithſtanding, by the 
aſſent of Walmſley, it was adjudged to2 the Plaintiff. And in 
Trin. 42 Eliz. rot. 446. in the Queens Bench Erro2 was bzought of 
Judgement, and the Erro; alsigned in point of Law. And 

e Judgement was affirmed, 


Emery verſus Emery. 


2 upon an Obligation conditioned fo2 the perfoꝛmance of 
an award to be made, &c. The Oefendant pleaded, Quod 
nullum fecit Arbitrium. The Platntiff ſheweth an award, that rye 
Defendant ſhould releaſe all Actions ,'&c- ut talis adviſaret, &c. 
And ad judged to be a void Arbitrament to refer. it to the aa ot᷑ an- 
ther, and that the Defendant is not bound to perkoꝛm it. 


l Brook verſus Wheeler. 


Hill. 41. Eliz. rot. 2041. Trin. 4 1. Eliz. rot. 1764. 


Ebt upon an Obligation. The Defendant pleaded a Releaſe 

of all Actions, and Oemands in Barr. The Plaintiff de- 
mands Oyer thereof, and an exception of one Bond was there: 
in contained. And the Plaintiff replies, That that was the 
Bond in Sute, and that the Summe excepted, and the perſon 
mentioned to be excepted, were all one. And therenpon the De- 
kendant demurred: fo: Actions and Sutes being releaſed, 
although he excepts the Obligations, yet it ſerves to no purpoſe. 
But the Court reſolved. That, the Obligation it ſelf being 
excepted, all Sutes, and Actions concerning it, are alſo ex⸗ 


. Lepted ; and, that the Defendant having pleaded a releaſe gene. 


rally, without any ay and upon Oyer demanded, a Deed 
is ſhewn without an Exception. The' Plaintiff might have 
pleaded Non eſt factum generally. Vid, 39H. 6. 15. = FH 


3. Norwood 
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Norwood verſus Grype. Trin. 41 Eliz. rot. 1209. 


Ebt upon a ſingle Obligation fo2 the payment of 8 1. The 
one J. S. made an Bblitzation unts the Plaintiſt of 14 1. to the 
payment. of 7 l. at a pant come, in Diſcharge of the ſaid Bond 
of 8 J. which the Plaintiff accepted in discharge thereok. CAher⸗ 
upon the Defendant demurred : and, without argument, it was 
adjudged fo2 the Plaintiff; foz one Deed cannot determine a 
Duty upon another Deed, 


Whyte yerſ! 4 3 Geriſh. Pa 2 b. 4 i Eli. rot. * 1 | 


Epleyin. Upon demurrer, the Caſe was, That Whyre ; 
R 4 Gena? leview d ine of the place, where, &c. ſar Conu- 
ſance de Droit come ceo, &c. nd the Canuſee rendꝛed Tenementa præ- 
dicta to W. in tail, relerving a Bent, and by the ſame Fine con- 
ceſſit, Quod Tenementa prædicta integre remanebunt tu G. in Fee, if w. 
died without Jfſue ok his body, and, whether the reverſion, 
and Rent hereby paſſed, being all by one Fine without namin 
them? was the queſtion, Ano it was reſolved, that the Re- 
verſion and Bent paſſed, being es and that it ſhould enure, 
as ſeveral Fines. But it one makes a 21 
Rent, remainder over in Fee: this, being by Deed, is a god 
reſervation ot the Kent to the Dono?, and the remainder one- 
ly (all go to the ſtranger; but it was ſaſd to be otherwiſe in a 
Fine, and that ſo is the courſe of Fines. Therefo2e it was ad 


judged kor the Avowant, vide poſtea, Mich. 42, & 43. C. K Pl. 36% 


Lane verſus Golman. Trin. 4 T. Eliz, rot. 14 17. 


Ebt upon an Obligation conditioned; That it c. payed to 1. 
t ſuch a place, within a moneth after demand, 201. when, 
and at ſuch a time as the ſald L. had a Son, that ſhall, oz can 
ſoeak the Lows Pꝛaper in Eogliſh, that then, dec. The Defendant 
pleaded, that the ſaid L. the Plaintiff had not, after the Dbit- 
pron made, any Son, qui loquutus fuit, aut loqui potuit, the 
8 P2ayer, cc. The Plaintiff. replies, that ſuch a day he had 
one H. flium ſuum, qui potuit loqui the Loꝛds 1 Engliſh, c. und 
alledgeth a demand ok the 201 t. The Dekendant demurs, 
becauſe thts. allegation „ quod habuit filium, qui loqui potuit, c. 
. 1 an iſſue to he taken, and tryed upon it; Foꝛ 
avle: in regard the power is ſecret, and cannot be known, it 
it never were reduced to Ac, But the whole Court peld it to be a 
good replfcation, and a good iſſue, and well triable; fo2 the 
condition being in the diljunctive, he may alledge the one 02 
the other at his election; and his power of ſpeaking, Kc. thal 
be p2oved upon the evidence by thoſe who had heard him recite it: 
but the moſt apt, and p2oper iſſue had been; that he had a Son, 
qui loquutus fuit, and {o have tryed a thing acually done. And a 
Caſe was cited, That ina Quare impedit, a Biſhop pleaded a re- 
fuſal ; fo2 that the ]P2eſentee to a Church in wales (where all the 
Pariſhioners were Welſ-men) could not ſpeak any Welſh, and Ab 
: ue 


A power, and not reduced to an Ac, and is not tri- 


(62) 


(63) 
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ſue was taken, that the Pꝛeſentee could ſpeak Welſh, and upon 
demurrer, it was adjudgedto be a good iuue. And another Þ2e- 
ſident was cited in an intonation by Broughton againſt Price; lip- 


on maintenance in pleading ofa Caute, he pleaded, that he was 


peritus le gibus, C. And (0 juſtthes;/ and adjudged upon demurrer to 
ve no plea : fo2 the:Jury cannot: try, ther he be peritus legibus, | 


oꝛ not: but he ought to have pleaded, 18 797 had been a Stu⸗ 


dent in ſuch an Juns of Court, and called tobe an UacterBarriſter, 


Hampton verſus Bartholomew, Trin. 41 Eliz. rot. 15 14. 


Ebr upon an Obligation againſt the Defendant, as Admi⸗ 
niſtratoꝛ ot John Bartholomew. The Defendant pleaded a Ke- 
coverp in debt againſt him in London, Et quod nihil, &. præter ad 
ſatisfaciendum, thut Judgemefit, &c. The Þlaintiff replies, con- 


felsing the Recovery, but ſyews, that, bekoze this Action 


cn ber the Plaintiſt there confeſſed ſatisfadion upon Reco2T; 
and thereupon the Defendant demurred: becauſe he doth nor 
Alledge, that the Judgement is entred upon that confeſsſon ; 
-n92 that Judgement was entred, quod defendens eat fine die; nog 
had Goods over and beſides thoſe, which ſatisfied the reco⸗ 
very, and it was adjuged foꝭ the Plaintiff: foꝛ, ſatisfaction be⸗ 
ing acknowledged, he cannot-plead, that he had nothing, &c. 
berauſe the Judgement is diſcharged by this ſatisfaction ac- 
knowledged, without ann other Judgement. 


* Kenſey werſus Richardſon. Trin. 41 Eliz. rot. 140. 


Jectione ſirmæ. The Defendant pleaded, that the Leſſo2 of 
the Plaintiff was Copy-holderin Fee ofthat Land, parcel of 
= MDanno? of H. which is in the Queens poſleſston,by reaſon of 
the Wardſhtp of one B. and that the Leſſo2 ſurrendzed to the 
uſe of the Defendant in Fee, who was admitted accozdingly ; 
and that afterwards the Leffo2 entred upon him, and expelled 
him, and Let it to the Plaintiff, prout in the Declaration, and 
the Defendant re-entred, as lawfully he might, &c. And here⸗ 
upon the — 2 demurred, and it was adjudged foz the 
laintiff, that the plea was ill: foz there is not any confeſst- | 
In, and avoydance of the Leaſe alleadged by the Platntiff; foꝛ 
the Action is bought, as of a Leaſe of Land at the Common-Law: 
and this plea pꝛobes, that the Land is Copy-hold-Land, and 
a Copp-holder cannot make a Leaſe fo2 years, unleſs by cuſtom, 
02 by Licence of his Loꝛd, which ought ſpectally to be ſhewn; 
and the Defendant here hath pleaded a Leaſe by an intrudoz up- 
onthe Queens poſſeſston, which is not good: noz any confeſsi- 
on of the Leaſe alledged. {Uherefoze it was adjudged foz the 


Plaintiff, | 


Shaw 


ant well knowing thereof; had hotwithſtanding upon the, day 
SE Aaaaa ret 
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Shaw verſus Sherwood. | 


Abt as Adininiſtrato2ts Rob. Shaw Fo? 20 l. and counts, that 
the Defendant by his Bill Obligatoꝛy (here ſhewn in Court) 


acknowledged Se recipiſſe 20 l. of one Thom. Pretty, to the uſe ot the 


nteſtate Solvendum at ſuch a time, Quod videretur opportunum pro. pro- 
— R. $. the Inteſtate. And ſhews, That at ſuch time videbatur 
to R-S. the Inteſtate opportunum to have the ſaid Money, and he de- 
manded ir, Cc. The Defendant demands Oyer of the Bill which 
was in this manner, viz. This Bill witneſſeth, That I Rob. Sherwood ha ve 
received of Th. P. 40l. to the uſe of Rob. Shaw, and ane Shaw his Siſter; 


Children of John Shaw deceaſed, equally to be divided between them, which 


ſummie J confeſs to have received to the uſes aboveſaid, and the fame to repay 
ai 21 

hich ſum of 40 l. is the full Bequeſt of their Father, in witneſs, &c. The 

Defendant demanded Judgement of the Writ, and counts as 

not being warranted by thts Bill; and it was thereupon DE- 

murred. Firſt, (Uhether this ſhould be ſaidto be a Bill Oblt- 


n at ſucha time as ſhall be thought beſt for the profit of the ſaid R. F. & f. S. 


(66) 


atop; becauſe the wozds be quali in nature of an acquittance, 


Bill, and ſhall be intended to be delivered tothe uſe of the Pſain- 
tiff; to2 ſo the Plaintiff yath ſuppoled by his Declaration; and 
the Defendant hath admitted it, otherwile he ought. to have 
pleaded Non eſt fictum, Ce. Ag eb een well lies foz it, 
and not accompt upon the lending. Secondly, whether this re⸗ 


keilig a receipt of Money, But the Court 55 it tobe a good 


- payment ought to bemadeof this 491. to R. S. and J. S. fog whoſe 


iſe it was received, oꝛ to I. P. who Delivered it. And it was 
held, that it ſhould be to K 8. and J S Fo2. althqugh the mond 
repay is pꝛoperly to him, who delivered it, per by the wozds, To 
havereceived to the uſe, AnD-to be repayed when ſhall be thought beſt for 
their profit, c. Shews the intent to be, that it ſhall be paid un⸗ 
to themlelves, when they require it. Chirdly, Ik ſo, then whe⸗ 
ther this were a joynt, o2 ſeveral debt of 201. to. both of, them. 
Foz, if it were joynt, it ſhould;ſurvive, and the -Avminiſtrato2 
of R. s. could not have it. And if they were alive, they ought to 
ſoyn in the Action; and it cannot be a Bill koz the 20l. onely: 
but it was reſolved, that it ſhould be ſeveral Bills to them in 
one Deed, and they ſhould be divided debts, by reaſon of the 
woꝛds equally to be divided, &c. and it was afterwards adjudged foꝛ 
the Plaintitt, that he ſhould recover his debt and damages. Note, 
this Judgement, how that the Plea is to the Writ; and Count. 


Hawkins verſus Mildmay. 
Mich. 415 & 42. Eliz. rot. 1806. 
Action Upon the Caſe againſt the Defenvant; ko that upon a 
A Capias Directed unto him against J. S. Pe, being Sheriff of 
Eſſex, directed his Warrant to ſuch a Bailiff of a liberty, ta Arreſt 
the lald J. S who arreſted him acro2dingly. And, that the Dekend 


urns 


(67) 
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return, returned a Non eſt inventus. And upon this Count the Oe. 
fendant demurred. And it was reſolved by the whole Court, 
that the wꝛit well lay fo2 this matter. And Anderſon ſuid, It the 
Sheriff in this Cale had returned, that he had ſent unto the 
Bapliff of the Liberty, &c, who had given him anſwer, that he 
had arreſted the body, it had been good, and the Sheriff ſhould 
have been di en, aud-Peoceſs ſhould have iſtued againſt 
the Bayliff of the Liberty ts ding in the body. But here in the 

ncipal caſe the Writ abated by the death of the Plaintiff be- 
02 


e Judgement, 
| Ireland verſus Goodale, 


Rror of a Jugemer 


nas a witneſs betaze Str John 
ake theſe woꝛds of the lain. 


4 4 


ranbaloug, Fo? to. ſap, 
wi nd 
ſack a} 


red. A 


0, & force, pon 


a good Uervic 


Cockeyn and J. S. verſus Dame Hawkins. 


Rror. Foꝛ that in debt in the Queens Bench by Dame Hawkine, 

agahiftone Ann, Th 111 in the kunt of Error were 
Mainpernors, where the faid P. Hawkins recovered againſt Anton, and 
Upontwoscir.facize's againik the Mainpernors, had Judge. to reco- 
ver againſt them: they bzought Erroz, and aſsigned fo2 Erroz; 
that there was not any cap. ad ſatisfaciendum awarded againſt the 
p2ncipal, befoze theſe Scir. fac. And it was moved by Snig, That 
this (Uzit of 5 not by the Statute 27 Eliz. Foz it gives 
not Erro2 upon a Judgement in a scir. fac Fo? the Statute gives 
a Writ of Erroz to the parties in the Action, and not to the 
Mainpergors. But it was held by all the Judges, and Barons 
( 8 periam ant Glanvile) that'a Uirit of Erro2 well lies fo: 
the Mainpernors. Fo2 this Sute againſt them is a Sute within the 
intent of. the Statute of 27 Eli. and is in nature of an Agion of 


+ 
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; in fie, bult to 


he mivilewge ob the Queens Bench ſho 
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EI IZ TATA mot in n Camera Seactart,, 


Debt. Fo, as Littleton is, a releaſe of all actions is a bart. Wheree 
foze being certified upon a TUrit of Piminuicur, that à capias ad fa. 
tisfaciendum had been betoꝛe awarded, the Judgement was affirmed, 


Prices Caſe, 
Rror af a 3 in the Queens Bench. The Exroꝛ al: 


d was; Becaule one of the parties. was dead befoze the 


Judgement; and it was moved, nde they Jabgen n to 
1 tuch Exroꝛs. And it was held by all the Judges, and Bas 
„ that they had: and it it were Denied, it ould be tried 
. inthe *Ertheguer: Chamber. And it was moved, That 
Vprrts being inexecution might be Bailed. But it was held, 
they had not any uurgott? to do it. Foꝛ tber h ave n 
dnely ad cxaminandum Error 


Harpool verſus Miller. Hill. 38 Eliz. rat. 36 33 | 
pa bought, andafsigned; fo2 that an Action pye von vpon the Caſe, Cale, 


upon: an — bought against Harpool 
an 2 in the Queens Bench, and not in CTY TR 
i; De being an Attomey at large, and not any ot the Cl: 
of cht Court. Foz uch an Attomey's not upon ook vers, 
and cannot ſuc no2ibe-ſued there; and —— 
dete ſhewn, that where:they were ſued o2 did ſue by — 
F ce e dhe gabe paetgnotaey, oz orher Clerks of 
e Wilites, and not otherweſe ; and vide 1 H. 152 124 
lit uns faſd, That this was not an ater: cOnce 
fsdictionof the Court and divers of the y_ Ts ly ts ta 
Etro; and the ſecond Erro2 assigned was, be 
vectares in an Aſſumpſit; whereas there was aſute in 
ber, between one Cokwel, and the ſaid Milſer the TED 
vhereifr Hatpool was Solititoꝛ 'fo2 him; that Harpoot 
dnt; in confideration of a quart of Wine, Maiev! 10 Pius blew bim 
lirmleſs from all Coſts and Charges; be awarded 
atnſt him in the ſatd lutte: and a 
was akterwards — — and 
ed agatnſt Miner t b | 
was awarded to 3 
Wan 1 1 tenance, 
{id therefore un of this — was Wee 
ſome other ot the gt. 20 Anderſon and Periam held, 
1 fz, bak co be Doh Mantels from: thole, wþ 1 Ede e 
ole — 
they he __— - may be IE 


v,aftet ti 
Ne, be. But the cauſe was. after Kae 
be 02 
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(71) 
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FJtbce upon an Obligation of 200 1. dated the thirteenth of | 
(72) \eptember 39 Eliz. conDitioned to the payment of 1ool. at his 

- _ houſe in Cheapſide on the twenty firſt ot January next enſuing the 
date hereof ; the Defendant pleaded, That he on the twenty firſt 
of January, then next following the date of the Condition of the | 
Dbligation-afozeſaid, paid the ſaid 100 l. at the Plaintiffs houſe 
in Cheapſide ſecundum formam, & effectum Conditionis prædictæ, Et hoc, 
Ac. And it was thereupon demurred in Law; becauſe there 
is not any Parich oꝛ Ward mentioned, where the ſat Houſe 
ſbolild be: o that, if iſſue be taken, there cannot be any de- 
nue. Secondly, becauſe he alledgeth payment upon the twenty F 
firſt of January poſt datum Conditionis, &c. And the Condition hath | 

not any date; and fo2 theſe cauſes the. piea was adjudged to be 
ill, and the Plaintiff recovered, 1 IOnghe - and 
the Errod was alsigned in matter ol Law, and argued divers 
times befoze the Judges, and Barons, and all of them beſideg 
one agreed, That the ſecond exception was not matertal, Fo 
the Condition and Obligation are but one Deed, and the date of 
the one is the date ofthe other, and when he pleads, that he pad 
it ſetundum formam Conditionis; it ſhall be intended to be well e⸗ 
nough poſt datum Obligationis; and the other is void. But fo? the ſirſt 
exception, Anderſon, Savil, and Glanvile held the plea ta be good e- 
nough; fo? the payment alledged apud London; in his houſe at 
Cheapſide, is good; and itis not of neceſstty to alledge a Pariſh. 
oz a Ward: No moꝛe then where a thing is alledged to be at 
Briſtow. 02 anyother-Citys and all the TUrit of Right, add Prac- 
pe-s ate of a:meſſuage in London, without naming any Partſh oz 
Card. . &c. ttt Periam, Clerk, Walmſly, and Kingſmil, 

eld the plea to be ill, fo2 this cauſe. Fo? it ought ot neceſsity to 

galledged fn. what Parich oz Tard the houle is, fo2 the trial. 
As where payment is alledged: at his houſe in any County; it 
oupyt to be alledged in what Uill it is, fo the Uenue to have a 
tifal; and ſo is / H. 6. 36. Chat a arich and Card. in London, 
areas a Uill oꝛ Hamlet in other Counties, and what hath been 
always uſed, and obſerved; is to be taken fo2 Law. And of thoſe 
Pariſhes and Cards, the Court may well take Conulance: 
ind the Prochonocary of the Common Bench, and Kemp Secondary of 
the Queens Bench certified,” that their courſe always hath been 
TI — fn Londos, to be done at ſuch a-Pariſh and 

ard, fo2 the Uenue, Sc. and, fo? this defect, they held the plea: 

tobe ill, and that the firſt Judgement ought to be affirmed, and 
the Judgement was affirmed. And afterwards (ut audivi) Savell 
agreed to that opinion, &c. - £4: 
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-Rror by the Bail ; fo2 that Judgement w 
upon a Scir. fac. 1 here no yen was dna ne (39 
W bes the 2 awarded againſt him And it was 
the Cartt of Erroz wer lay in this Ca ſe ton the Bail. 


And the zudgement in the: Scir. as reverſens >ahd the like 

(Urit was allowed between Coles and Babingron, 2 
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Pigot verſus Garniſh. Ante, Trin. 41. Pl. 10. 
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Ong i Bereblock verſus Read. 


Pon Demurrer, the Caſe was; That Bereblock habing recover» 
(2) ed in debt in the Common Bench; a (Writ of Erroz was 
bꝛought, and whilſt it was depending, he acknowledged a Sta⸗ 
tute, and died. Adminiftration was committed to the Defend- 
ant, who bzought a new Writ of Erroz, and whilſt it was de⸗ 
pending, Execution was ſued upon the Statute, and after- 
wards the Judgement affirmed in a scir. fac. upon that Judgement, 
the Defendant pleaded all this matter - and at the day of this 
thoſe Goods Dell 


Sar. fc, 2ounht, he had. not lis bona, then Delt- | 
veked fo the Tonulee; and thereupon the Plaintiff demurred. ! 


Tanfield, fo the Plaintiff, moved, That this was not any plea fo2 ; 
the matter thereof; fo2 the gud ement being firſt, and the Ad⸗ 3 
mtniſkrato2 having Conuſaſice thereof, as he had by bꝛinging the 

Writ of Erro, it ought to be firſt ſatisfied ; and although the 
Goods were taken in execution upon the Statute,yet the Oekend⸗ 
ant (although he could not have pleaded it, becauſe he had not 
day to plead) might have remedy fo2 it by Audita Querela, and (0 
help himſelf. And the firſt Judgement fs always to be firft ſatis- 
lied, as 2H. 4. 21.6, and 7 Eliz. Dy. 232, & Dy. 80. The plea allo 
is not good fo? the Fon, Foꝛ he pleads an Extent of the Goods 


utto meddle to give, o2 hew an evidence to the jurms, as ap- 
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and Delivered to the Tonulee ; and he doth. not ſay per Sacramen- 
tum, c. AS it ought to be, as Dy. 100. ig. Þe pleads alſo, that be 
had not aliqua alia bona præter, et. which is repugnant to the plea 
alter, that the Sherift had taken all the goods, ſo he had not 
any Goods at all. Vide {02 this 4 Ed. 4. 13. 20. H. 7. 27. Cherefoze, 
&c, But againſt that was moved, that this piea was good fo2 
the matter: ko both are debts upon Recozd, although the one 
be Puiſne to the other: fo2 as a Paiſne Obligation may be paid 
befoze an Eigne; ſo it is of Reco2ds. And in 20 Eliz. between 
Truxſton unnd Verney, ft was ruled; that a Statute ſhall be pitn 
befoze an Obligation, fo2 it is a debt of Recozd; and here he 
could not have time to diſturb the Execution, and theretoze it is 
not reaſon, but that he ſhould be heiped by pleading it here; and 
it ſhall not be laid tobe a Devaſtavic, when there is not any fault 
in him, and although. it was ſaid, that he might have an Audi- 
ta — to help him: that is but a ſmall remedy, that he 
ſhould anſwer ot his own p2oper Hoods, and be put to ſeck hi 

remedy againſt a ſtranger, who peradventure is not able to fg: 


tisfie him, which would be miſchievous toanExecutoz. Where: 


e, &c. Fenner held the plea to be good; fog, althangh where to 
Jevgements are. againſt a Teſtatoz, the Erekurg Sught. firſt 
to ſatisfie the firſt Judgement, fo2 it may be pleaded in Dark 
againſt the other: pet it is not ſo to? a Statute, fo2 the Executio 
thereof is againſt the Executo2 without anſwer : and theretoze 
it is not any Devaſtavic in him, in regard he could nat have pꝛe⸗ 
vented it; and an Andita Querela lies not, becauſe the Conuſee 
hath not done any ad to diſcharge the Execution. Aherekoze, &c. 
popham Hel, That an Audica Querela lies, becauſe the Statute 
happened not to be put in execution againſt the Admitniſtxatsz, 
Ind ifhe will not ſue it, it is his own default, and he ſhall be 
charged and it is clear, That the Execution upon the Judge: 
ment ought to be befoze the Execution upon the. Statute. And 
there is not any detault in the Plaintiff, and he hath not other: 
wiſe any remedy and it he will not help himſelf when he may, it 
is reaſon he ſhould be p2etudiced 2 as touching the erception of 

Sacramentum proborum, Popham, Gawdy, and Fenner held the pleato 
ir ill, But as to the matter, Gawdy Ipake not, Et adjournatur. vid. 
poſtea, Paſc. 43. Pl. 20. Co. Enteries 157. 


Pomfreit werſus Brownſal. 


Bbt upon the Statute 32 H. 8. cap. . and demands 10 l. fo2 
himſelf, and the Queen, and alledgeth, how one Ann Reſton 


= dought an Action upon the Cale in this Court, and had Judge: 
ment to recover, and a Writ of Enquiry of damages award: 
band the Sheriff empanelled a Jury ts enquire : and the-De: 
= fendant at Crompton in the County of Cambridge imbyaced the ju. 
l yo of the ſame Inqueſt, &c. The Defendant pleaded Non debet. 


Jury found a ſpectal Cerdic; that the Defendant in the 


I County of Bedf. ſoltcited the juroꝛs to appear, and ſhewed unto 


great damages were 


them a p2eſident , where in ſuch a 


Alen. Et fi, c. Godfrey fo2 the Plarntiff moved, That this was 


direct Maintenance. F92 one, who is not learned in the Law, ought 
pears 


— 


(3) 
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(4) 


(5) 


pears 22 H. 6. 5. 28 H.6. 6. And Imbracery is the labouring ofa Jury 
to appear, as 13 H. 4. 16. 182 & Vide 37 H. 6. 21. what 18 Imbracery. 
TWherefo2e, &c. But it was moved, in regard it appears, That 
this Action was not bꝛought in the pꝛoper County, where the Fact 
was dane, (which is found to be in the County of Bedford) The 
Bill ought to abate by the Statute of 31 Eliz. cap. 3. And of that 
opinion was the whole Court. Foz the Statute is in the Mega⸗ 
gattve, That Actions upon penal Statutes Popular ſhall not be brought our of 
their proper County. And when it appears to the Court, That the 
Plaintiff had mought his Action againſt the Fo2m thereof, al- 
though the Defendant did not take any advantage thereof by 
tea; the Bill ought to be abated, UWherefoze it was adjudged, 
od querens nihil capiat per billam. 


| .-. Auſten verſus Pigot. 


Paton fo: Suing fo2- Tithes. TUherein was ſuggeſted , 
F that P.Proprietor ofthe Redozy of B. wherein thoſe Lands are, 
and ail his pꝛedeceſſoꝛs have hav twenty acres of Paſture , and 
another Cloſe containing twenty acres of wood, in ſatisfadt- 
on of Tithes; and his witnefſs being examined, acco2ding to 
e Statute of 2 Ed. 6. pꝛoved, that he had the twenty acres of 
aſture, but not of TUogod. And thereupon Coke, Attoꝛney Ge⸗ 
neral, pꝛayed Conſultation: fo2 the ſuggeſtion is not ſufficient, 
that he had the Cloſe, &c. without ſhewing of what Eſtate, oz 
how: The ſtiggeſtion alſo is not pꝛoved as it is allevged ; but 
all the Court held it to be well enough: Fo? it is ſufficient that 
hehad it, and the other cannot ſhew how, And lo Docto? Cottors 
caſe was ruled accoꝛdingiy. The p2oof alſo in a pꝛohibition ou 2 
not ta be ſo p2ecile : but it appears, That the Court⸗Chꝛiſti⸗ 
an ought not to hold plea thereot, it ſufficeth; and therefoze, Jf 
there be a p2efcriptton, that the Parſon holds an htndzed acres 
of Land, in fatfsfacfon of Tithes, and the p2oofs be, That he 
holdeth ſixty acres onely in ſatisfaction of them, It is well 
enough. So here the ſubſtance is pꝛoved, that he held Land in 
lattsfaction, &c. Wherefoze ft was agreed, That the Plaintiff 
ſhould declare, and, That the Defendant ſhould plead to iſſne, 


Sibley verſus Crawley. 
Rohibition foꝛ Tithes. The Oefendant ſhewed, that, befoze that 


time, The Plaintiff had ſued in Chancery, to ſtay it by En- 
gu Bill, andafterwards bꝛought a Prohition there, anda conſul- 


tation was there granted; and, that this Prohibition 1s -fo2 the 


fame cauſe, viz. fo2 matter ot diſcharge : wherefo2e he pzayed a 
conſultation upon the Statute of 50 Ed. 3. cap. 4. which is, That. 
conſultation being once duly granted, there ſhall not be ano- 
ther Prohibition. But the Court held, That this conſultation 
was not duely granted accoꝛding to the intent of the Statute, 
becauſe the prohibition was not duly grantable there, and ſo out 
of the Statute; fo2 it was not duly granted upon an Englith 
Bll. And by Popham, The Statute is to be intended where the 
conſulation is granted upon the examination of the matter, and 
not koꝛ the mnſufficiency of the p2oceedings. Quod fuit conceſſum. 
Thereupon it was awarded, That the prohibition ſhould fang 


. becauſe * N upon 


dhe courſe is in the Queens "Bench, as Kemp 
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Err 2 as I 1 K, Bene Rege 
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er. Mich, 36 36,8 37 Bl. rot. _— 


wht W rr N 3. : 
Sores fo2 1 tn That this Attbztiment 
by ane Joynt-tenant , was vold againſt his ibn 2 
—1 fo2 he cannot pꝛenidice his Companion by taking from 
him the acquital, and other nner: and in p2oof hereof 
elied upon 39H; 6. 2. 19H. C. 21. te 3. Quid Juris dlamat 3. GUhere- 
oe „&c. Doderi Tr ra o agreed, That, e 
Revertion > noz the I Athy ; 
by One of ; en, ig 9885 d ſhall bind ht 
neva | 
it . 1 as. to eee — 15 15 
der i 3 
e, c. Guwdy. held,” That the dt. 


to — goon aq D fo2 any part; = yet he agreed to 
— 02p granted; decaule it 1 entire, bit 
a Keverſign is A entire. So z» d. ;. is go M ene 
Executo2-may pꝛejndicr his Companion; but a Kevertion 
t not to D . og de ner chen the Dt 

1 r, 


intends. pt 
Artonment tenant 


, it would 88 Nad com 
B e rem — — 


erefoze , &c. — kro. Cüiperetoer diner 
2 Hill, 43. Pl. r. To. 66. b. * W 95 ) 


Barnabee Senſis Goodals!' 


= ror of a Judgement in Bury, u en an Jnfounation upon the 
Statute of 5 Eliz. 7. 4. foꝛ e "Th g à Trade wherein he 
was not Appꝛentice fo2 ſeven pears. e Erroꝛ — 28 
bought within one of. the py 7 — 28 Hern be Feten ale and 
not elſewhere, WEED it 78 bers ber bat pꝛovided by ſgine 
Statute. And ſo i ; and 
Blaſhford. And of chat A were. ne and Fenner, crteris Ju- 
— abſentibus. Wheref92e, fo2 this caule, it was reverſed, vide 
23 


penſon verſus Hodges. Trin. 41 Eliz. rot. 1024. 


Rror of a Judgement in the Common Bench, n debt upoti 

E an Selina. The Erroꝛ alsigned.1 up 

Plaintiff — That the DEE 

gatorium conceſliſſer ſe teneri, &c. without ſaying, * 115, 10 
[ 


OS events 


deg 4 cu ſom le 
bar Al herr 
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(11) 
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11eſedents there were; but it was moved on the Defendants 
tary and ſo. certified by the P2othopotartes of the Common 
Bench, that tbep there never uſed to mention the Tealing of 
a Bond. And Candy ſald, that the Declaration was well enough, 
although it were nut good by pꝛeſidents (but as it is, it is clear) 
fo, when he "en ſcriptum ſuum̃ obſigatorium conceſsit ſe teneri, &-c. 
al 
0 


nec eflary cxrclumſtances are iutended to concur, viz. the ſealin 
ligatoꝛp: and delivery ts never alledged: which pꝛoues, that it 
fs not neceſſary. to alledge the ſealing; foz that is as necefſary 
as the other. Wherefozettwas adjudged acco2dingly, that the 
Judgement chould be atfirmed, ds qr 


A Alyſon verſus Byſton. 


A Capias ad ſatisfaciendum f[ited againſt one upon a Recovery 
A. in debt. And a Non eſt Inventus was returned. Whereupon 
a Sir. fac. was awarded aygatnit the Mainpernozs, which was 
[Returned Nihil. -Afterwards ,” upon a ſecond scir. fac. awarded, 
they bꝛought in the pꝛincipal, and pzayed; that he might be 
in erectition. - And Kemp fuld, That antiently the Toiirſe of 
the Court was; (and ſo alſo in the Common Bench) That if a 
Capias ad fatisfdciendum were returned Nihil, the Pꝛincipal ſhould 
not be afterwards received to render his body, But they hay 
of late uſen ſometimes, Thiit, ik the Bainpernozs upon the 
firft scir.fac. bought in the body, it had been received. But now 
the Court oꝛdered, and appointed it to be obſerved fo2 a Rule, 
that a Capias be awarded returnable at the next Term, 
whereon Nihil fs returned,:the pzincipal ſhall not afterwards 
render his body. But if it be awarded returnable de die in diem, 
as the Courſe ot the Court is here, that it may be ſo done ; then. 
if upon the firſt: Scir.: fac. the Watnperno2s bing in the body, be 
thall be received: and that there ſhall ve fifteen days between 
the Teſte, and the return of the Scir. fac. foas he may have conbe⸗ 
nent time to ſeek the pꝛincipal: and ſo it was appointed to be 
obſerved fo2 a Rule, Note,Paſch. 42 Elz. between Manning, and Pack. 
It was ruled accoꝛdinglp. 


Ludlows Caſe. 


F Udiow was Endicted-upon the Statute of 8 H. 6. cap. 9. Er⸗ 
I ception was taken, becauſe the Endiament was, Ad ſefionem 
pacis- tent. apud Z. ànd ſhews not in what County B. wag; but 
the County was in the Margent. Secondly, Becauſe it was 
not ſhewtnbefoze what Juſtices ot Peace it was taken. And, fo2 
theſe Cauſes, it was ruled tobe ill: and he was diſcharge. 


Cottons Cale. 


\Otton, Attozney of the Queens Bench, was Endicted, fo? 
that 4 year, and place, having an Ar covertly 
in his hand, felonioufly ſfruck one Margaret Spencer, whereof ſhe 
the ſame dap, and year died. Exception was taken to the 
Endiament; becauſe there was not any place alledged, * 


4 
— —— 
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be he ſtrook her, no2 where the died. popham; fo? the firſt, it 10 dll 
one with Lewis Cale, in this Court, which was ruled to be wg 
fo2 this cauſe ;- fo2 there it was, that he, ſuch-a Day, year 
place, having ſuch a weapon in bis hand, feloniouſly truck the 

arty, dam ei unark plagam hibttalem, — — was not amy place als 
edged where he nrucn but onei e he weapon in 
his hand. TUherefo2e it was reſolb 'to be Tl At [5 aiſo 11 i 
the other reaſon, vecatile it is not wewn where ae 
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ps was Envitted, foe! that he 22 Jandary' 46 4 Ein percuffir 
F. ex malitia, &c. At B. dans ei plagam mortalem, of which 
wound 0 languiſhed until the 23 Feb. 40 Eliz. at which day, ar 
B. atoꝛeſaĩd, he died; and ſo the ſaid . die & loco prædict.murdered 
him, Exception was taken, becaule it voth not hem at what day 
he murdere ms there being two days mentioned befo2e. Pop- 
* N where FI d Brecknockſhire Caſe , 
_ :that he miurdered 

the death, both ways are 


e dap ot che tes = ? he bay or 
19757 45 the day that he ſtroke 
& loco præilict. is uncer⸗ 


19 7 kor it is true, 1: killed "hun, 

ü 1 7 157 8 + but —4 6 

Gand 0950 de welle refer, he ald Seda take tothevay 
of the death, which is laſt mentioned. i 


De 


s Eee verſus b and: others, 

"Rr he Erroꝛ 
12 8 1 age nd 
a; he t was-broushr 50 ;y thoſe 
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gee eared F Alto 
e Heir UE ET 
eppeared & "ki — 'returne 
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Wight to be bzou it: bab ne 
nh our . Secondiy, 


The plea is not nood fo2 them all, but fs2 him onely, who is 
Bbbbb 2 Tenant 
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Tenant fo? e as 5 Ed. 4. 56. & 29 Aſſ. Pl. 70. one cannot 
plead Miſnoſmer of another. - Thirdly: this plea of Joynt-te: 
nancy in this Scir. fac. is on ; foꝛ it is not to the Writ : Fo 
there is not any Tenant ſpecially named, but they are onely 
named in the Sheriffs return. And when a scir. fac. names 
i 5 eee ail pray rhe Regen not econ 
n by garn 5 Ad Bot * re the 


Scir. fac. 121. 8 H. 4. 18. wherein a Scir. fac. the Tenants ought to 


be named; And there is not any reaſon the Writ ſhould avate 
though the Sheriffs default, where the patty himſelf is blame- 
lels. And 11 H. 4. 16. 18 good Law, where in a «cir. fac. Joynt- 
tenancy was pleaded, and adjudged, chat it ould abate the 
LUrit, fo2 the Writ was not>general...-Tanfield moped, That 
this ren was good, and-ſhould abate all the Writ ; Fo2 it is 
not like to a Prædpe quod reddat: fo2 there the Carl is ſeveral, 
but the TUritts here founded upon a Recozd, which is entire. 
And it was adjunged in Chancery between Cavendiſh and Morgan, 
that in a Scir. fac. upon ;a\ Reconuſance., Joynt-tenancy.. was 
leave, and it was adjudged, That it could abate the Crit; 
ano is 17 Ed, 3. 27. But it was thereto anſwered, That the 
fron: andoteecwards, all the Juſtices beide ban 50% terms 
tion: and akte „ all the Juſtices gheid, Chat Joynt-tenanc 
Writ, but onely other parcel. "Ind Gawdy 


+ 
- 
— 


— 


is a plea in not: 
*Chat the jopningti plea by the other kino doth not mate 


held, That the jo | | oth ab 
all the plea vitious, but it is onely of thoſe two, who could 


not take advantage of the FJoynt-tenancy with the other two. 

But Popham, Clinch, and Fenner held, That all the plea was 
vttious fo2 this cauſe, Jt was then moved, That here was a 
diſcontinuance ot the whole}; fo2 the Por pery Nihil dicit; Sa 
Nhil ought to have been entered againſt him, and not any conti⸗ 
nuance: but the day, which is given partibus prædictis, is intendey 
onely to thoſe Tenants, upon whoſe plea it was demurred, and 
not to the Peir, fo ail is diſcontinued. But coke ſhewed, that 


it was continued as well to the Þetr, as to thoſe, who pleaded; 


fo2 it is partibus prædictis inde, & c. which is, That day is give! 
of adviſing to all, whether they ſhall anſwer to the Erro2: and; 
ff it be not a continuauce, it is amendable, 1 it is the 
Default of the Clerk; And all beſides Gawdy held, that the 
continuance was well enough, and needed not to be amended, 


But Gawdy held it to be a di Nn erte and not amendable, 


becauſe there ought to have been-ſeveral cantinuances; but 
ik it had been a continuance given to all, and the Clerk had 
entered it koꝛ one, and not to2 the others, it ſhould be amended; 
as 22 Ed. 4. 3. ig. But, the thee others being againſt him, they 


awarded the plea to be ill, and that they all ſhould anſwer to 
herefoze, &c. 9 7 | 


Goburn verſus Wright. 


L Rrorto reverſe a Fine in Cheſter. The Erroꝛ aſsigned was; 
4 becauſe the Writ of Covenant boze Teſte after the Teſte of 
the Dedimus poreſtatem , anD it was held to be a manifeſt Erroz. 
And the Fine was reverſed fo2 this Cauſe, 


the Erroꝛ. 


Termino 


— : 
————— 


ELIZ ABE TH x, in Commun Banco. 


Termino Hillarii, Anno 42 Eliz. in Communi Banco. 
Bedingfield werſus Aſhley. 


N Upon Evidence, The Caſe was; One Gower delt- 
vered to Aſhly, Anno 26 Elm. 100 l. who, by Indenture, Cove⸗ 
nanted with Gower, that he would pay to every of the Childꝛen 
ol Gower, which were then alive, and ſhould be alive at the end 
ol ten years, 80l. Gower having then five Daughters. And, fo2 
aſſurance hereof, Moꝛtgaged his Banno2 of Wimbourn, and was 
bound in a Statute of 500 l. And, whether this were Uſutry, 
o not: was the queſfton. And all rhe Juſfices reſolved, That 
it was not; fo2 it is a meer caſual bargatn; and a great hazard 
but that in in ten years, all the Daughters, oꝛ ſome ofthem will 
be dead; and, if any of them be not alive, he ſhall ſave thereby 
gol. But if it were, that he ſhould pay'4ool. at the end of ten 
years,.if any of them were altve, it were a greater doubt: 02 if 
it had been, that he ſhould pay at the end ok one o2 two years, 
300 J. If any of the laid Childꝛen were alive, that Had been 
Uſury,.fo2, in pꝛobability, one of them would continue alive 
f02 \o ſhoꝛt a time: but in ten vears are many alterations. 


Barker verſus Halifax. Trin. 4 1 Eliz. rot. 1234. 

Sſumpſit. Whereas the Defendant, ſuch a day and year, in 
A conſideratton that the Plaintiff, by the Defendants ap- 
pointment, and fo2 his debt; paulo ante tune ſolviſſer td R. S. 60 J. 
That the Defendantafſumed to repay it upon requeſt, &c. The 
Defendant pleaded Non Aſſumpſit, and tt wits. found againft htm; 
and, after Merdict, upon a motion in arreſt of Judgement, the 
Judgement was ſtayed, becauſe the payment ok the 60 l. being a 
conſideration. paſt, was not ſufficient to maintain the Action. 
But Walmſley ſatd, That an Aſſumpſit in-confideration,: that you 
had marrted my Daughter, to give unto you 40. was good; 
fo2 the affectfon and conũderation always continues. 


| Tho. Smith verſus Smith, 


(okibicos, the Caſe was; That the wife of one stock was 
excommunicated fo2 Adultery befoze the Þigh Commiſst- 
oners, whereupon they ſent out a Purſevant with Letters 
Milstve to appꝛehend her, and bzing her befoze them: by colo2 
whereof he, with the Conſtable, in the night, bꝛake open the 
Youſe where the Woman was; and, whether, it were juſtifiable ? 
was the queſtion. And all the Court held clearly, That it 
mag not; fo2 neither upon a Capias Excommunicat. no2 fo any other 
cauſe, unleſs fo2 Felony 02 Treaſon, ts it lawful fo2 any to 
break an Houſe in the night. Ag alſo fo2 another cauſe the 
whole Court held, that it was not juſtifiable, fo2 they of the 


Spiritual Court, by reaſon of Excommunication, 115 reaſon 


of any other matter, are not to meddle with the perſon of an 

man, o2 to ſend any Pꝛoceſs to have the body befoze them: an 

therefoze, it any, fo2 any cauſe whatſoe ber, be Excommuntcated, 

and fo continues in contumacy fo? fozty days, they ee 
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| Fermino Hllarii, Quadrageſimo ſecundo 


(18) 


(19) 


e rtifie it ints the c_ and from thence to have an Ex- 
- to ca - > of themſelves. cannot award any 


communica 
p2oceſs to tak him ; and, t 11555 15 oe = CUrit of Excommu- 
nicato capiendo 5 be Stattite of primo Eliz. 


which ives the Authouity Pets — doth not 
at 02D [ . 
altert 199175 This pot 1 2 rien Len 19 2 whit 058 
therwſſe, i then as be 18 | 
Wotton mer Shirt. Hill. 41 * rot. 656.7 


T pl T avows for u Bent Chor be, und 

e laintiffs Father was fefled in Fee , nb 
1 re, &c. A anted a Kent⸗ to Sir John Wotton, 
70 


i deb 3 granted Crt Fer, 
x Jo otton E am reto 
' Att! 12 at IL. C. parts or th thdebted to the A. 


ant dy J een en tive t Rent was ex⸗ 
pens * a Fieri fac. 35 eration? any 
2 £100, 5 replies, 

ones ntire 


579 1 

of two 115 were good? and all dhe Cau held. 
That i it as, 02, although by eB At of _ party, the Te- 
nant hall not be liable to two diſtreſſes; yet i Act in Law he 
may: and this Ac of the 8 ts = Law; and his 
delivery gf two parts was goov. 


1 and Joan his Wife werſus George Sayer. 


Tun. 41. Eliz. rot. 5 22. 
Iſue Non tenuit in ſimul, & pro: - indiviſo, a ſpecial 


| Anton. pon 
Per Uer did was pa We. The & A Ba Thomas de „Be „ſelled in 
Fee ot the Lands in eviſed them 


to his LAite fo2 like; And, that after — n e Fine ſhall remain 
to my Iſſue. And it was found, That at the ſame time he had 
iſſue two Sons, (vz.) Robert and George now Defendant; 
and two ters ) Alice and Joan 13 Plaintiſt: And 
denen to ht$ re. Daughters, ts either of them 101. ſolvend. 
at their age of eighteen- years; and that one ot them ſhould 
be Peir to the other of their Legacies, and died, Robert, the 
eldeſt:Son, died without Wei ce, the Daughter, died with: 
out iſſue; the Tife of Deviſo? died: and George the now 
Defenvant, and Taylor, o married Joan, entered withhim, and 
bought partition, Et ſi ſuper totam, &c. An, after ar ument , it 
was adjudged fo2 he 5 That he did not hold in ſimul, 
& pro indiviſo; foꝛ they Mie Chat this Devile of the re⸗ 
mainder to his Jſlue, is thicertain what ifſue he intended, | be 
— divers iſſue; and it ſhall not be extended to all his (iſt 
[ſhall be conffrued accozding to the intent of the De: 
lion, wh where a certain intent may be collected; but where it is 
incertatn, it is void: and thereloꝛe a Deviſe to his Son, where 
he hath two Sons, is votd; becauſe it appeareth not * of 


Ea DE 6m LommibliBanco.: 


—— — IE a eo — 


them emhe intended; and it ſhall not be c conſtrued to be to the eldeſt, 

moze then to the other. But Chapmans Caſe in 16 Elz. may habe 
a good conſtruction, becauſe it tsctu che mot woꝛthy ot blood 

und the intent ot the deviſo? ought to be collected upon plain 
woꝛds, and not upon wo2ds, whict Engender co n and, tf 
it maß not be collected by the ods: ele void. As a Oeviſe to 
two & hæredibus, (0 a Devile melioribus hominibus in D. ts void, Fo2 
it cannot be known whom he intended to be the beſt men. And, 


as, lg : 12 d good way, when 1 7 in n Cd 

ark yy lh 885 105 miert 75 ndt bg ca ected to 
RE Ok Fl 10 g tot [2 65 lo the N. 8 
1 4 held, AF by. 0 1 the #flue 
ved; £0. all the: 1 Pet Bug it;f02 


15 Net: ey rei cir the Ree, ian delt 9 7 ane :Jopnt- 
tenaut fo2 like; 0 ehe one. Jopnt: Rant. a5 b urt Jules the 
Revetſion ;. the Joynture is ſevered. 129 ate foz like 
Downed: and not ine where two, plirrhae, t Dems 145 
Mie f one ot them; koꝛ there i en com a en 

; as, that the Eſtate £02 life.ſhould comnue; At; Was 
12 to be 10 rulen 2; Fin. in the Lady Morgans; Cale, a. the 

Court Lot Wards {Ini 37 Eliz. ae adjudged i inthis C0 gurt. 
And beep Wen Portley nd Partley,, it was ruled, that it was; all 
one, ere the one 1 the Keverlion, and where the 
Aederlt on delrends to oe | one Joynt⸗tenant. And an Exte 4 
on was 12 i to the ame becauſe it was general againſt the 


n pee > which 0 iatente a Joyut⸗tenaucy 4 


Fee; whereas it dug toh have been ſpeciallp Fral med 285 the 


Statute 40 th 8 5 h 1e. 6 on lor ſpe 1 K 
it was a Joynt- 2 a . che e pꝛe⸗ 
ſidents are, That ale in (uch; 0 it is Armes. 


Taherefoze it was adjudged. foz 4 e Det fen 
Baldry verſus Johnſon, Trin 41. [Hz rot. 1 702. 2 


A upon the Cale, againſt the Defeiane, Soaler ofthe 

iſon in Bury. Foz that a Mlaint beingbetoze the Bapliffs 
ol the Tame ill, accozding to the Cuſtom there, they virecen 
a Warrant to the under⸗Baylifts, to take the party; na quod 
habeant corpus ejus coram B allivis ad proximam curiam ibid; tenend;: viz. 
fiich a Day; any, the under⸗Bapliffs arreſten rg und com- 
mitted him opal tt, ſub cuſtodia of the Defendant ; z after 
Aer din To the Þ aintiff, it was moved in arreſt ot — 
that His Action lies not againſt the Defendant; koz the pꝛi⸗ 
ner was not committed unto him by any lawful authozity: 

fo? the under-Bayliffs had ——_— to take him Ita quod; but 
not to commit him to any other.-perſon, f 0) that. ig on their own 
head: and into — place they ſhall commit him, they 
ſhall retain him as the ſervants to the under ⸗Bayliffs; and it 
is as the under⸗ Vapiitts gule, and an action lieg againſt them, it 
they have him not at the day, &c. and nor againſt any other, 


- Southcoit 


— —— 


R Tae Hart — ſecundo__ 


1 w_ Manory. 


WT 368 et 41 Eliz.s rot. 3325 9. 


if 


Lacke fe A em C was; bat 
; wer: 8 1 8 _ 


and fell i 
if Winer 8 wiſe, 


on ſuch d 
or. fo Liter. and to 7 — 
re, 18 65 notwith: 
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een the laid 
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com £5 Nix, pꝛi 
2 E "4 Er Alte Cone 
: AND: t CG 
argument at the Gare, Reſolved the 15 that 
the Feme ſhould habt an Elite es 2 (0 4 Condi⸗ 
tion, and wel AN part of late 1 the other part 
of the Clauſe, x2 nie al t {8 hot repugnant, fu 
ron 
4 ts, aud bath not control the limitation to the Feme f0? 


And when: — ina may an conſtriiction ſtand 
tonether, it is to be conffrued accowdin the laſt Clauſe 
as That all afſuran chall be to all the uſes 

„ whereof this is one; and that — 


nl the Clauſes clun the firffſhall ſt 
then 2Þt cis. wpſt er ben thr amor hee by 
= Caheretoze it was adjudged fo2 the Plaintift, - f 


end verſus Baker, and bis Wife. 


Paſch, 41 Eliz. rot. 1 043. 


(22) Exe Jectione Firmz of a Leaſe of Bearcroft. Upon a ſpecial Uerdic, 
| the tale was; That one Robert Hunt mas ſeiſed in Fee of the 
Land, where, &c. and had iſſue thzee Sons, viz. William, the bh 


„ A. —_ 


mm. 
— 5 8 
— — — —— 
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Son, by one Uenter, and James, and Francis, and a Daug Hi 
Amie (who Was übe ie Lam k Baker f e Defel 2 by ano 
Genter, and Devi oth ole Lands 5 io me Any I. Fragcis vis fons, 
And if either of them, or ore b eirs do 2 Us Fift of it ſhall 
ſtand void, and To return to the whole Hei a6, 9 Nanorber part 


i ail e willed, that Zamesa i ay, annu- 
of yt 7 Teſt ie: 2 no H "ok ert —. be © vp NE 


died: James and Francis enter, and die with. And, whe- 
n ee Tail 1 i Der e 
their de » 02 were ber h it 
Siſter of the entire blood: mn — an Et — 
life onely in them: ? was beg be « = 1 1 
— at the Barr 5 ſfate ac, 6 

ſe it a pears, 5, char 
the Heirs No th 
Heirs alien; alſo the | bored i: 31.0 Write Son, 


and his Heirs : 10 57 90 tc 

ſity it is to be intended, th that S 115 

life, and it cannot be at 5 ta 
le by the intent of the 
Accozbing to the intent of the Dok 
] when the wozds are, Satis apta, al 
And the intent alfo plainly appears, 
of the Deviſee ſhould have tt, 
| an Eſtate tail cannot be: fs} 
ET wo2ds; aud as Walmſley 


fo2 it: ſo of nec 
mite rhen an E = 


a Fee. ſim⸗ 
be collected; 


0 be . 
1 5 1 


ve ang en, 
alien, Se. that their Eſtate ſhall bee 1 
vere; That is a void Condition: being 


8 a e it N 


12 5 A. And 0 e it 0 vow, a = 
judged fo2 the Defendant. * 1 


Brown verſus Alarms Fei in. 45 Ell. 6 . f I 2 Seu: 5 


Nee (23) 
K the D 


T. at D. in the em pea goes Al 
unty of Berks, an there. deta 

and the ſaid T.entred > Bona! othe ] 

Count unty of Oxon, {02 die ance 

the Staͤtute of 23 H. 6. WR r 

it was adjudged, that the Ad 


— p 7 Fermino Hillarii, Quadragefimo ſecundo : 
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(24) 


(25) 


(26) 


ade by Dureſs, as all the Court agreed, and that the De. 
kendant might well have pleaded it, and relied upon it, yet it is 
not within the Statute. And the Defendant is not ayded there. 
by: Foz T. was never in the Sheriffs cuſtody after the arreſt: 
and the Bond taken out of the County is by Duref, but not 
within the Statute. Wherefo2e it was adjudged accozdingly, 


Hillarij 42 Eliz. in Camera Scaccarij. 


Ball verſus Bridges. Hill. 41 Eliz. rot. 1100. 


Rror of a Judgement in an Action upon the Caſe fo? theſe 

woꝛds of Bridges, He is a maintainer of Thieves, and keepeth none but 
Thieves in his houſe, and I will prove it, ec. The Crr92 aſsigned was, 
That the woꝛds were not actionable : Foꝛ he doth not ſay, and 
averr, that he knew them to be Thieves, whom he maintained, 
And one may have Thieves in hts houte and maintain them, 
and know them not to be Thieves, and then it is not any ot- 
fence, And ſo was the opinion of all the Juſtices and Barons, 
and the Judgement was reverſed. | 


Higgs verſus Holiday. Ante Paſch. 41. Plac. 9. 


Ravel was ban t of a Jndgement, and aſsigned in the point 

0 

the Maſter, but in the Servan! 

Cnother, the Jroperly thereof is in the Baplee, becauſe it cannot 

be known, and he can maintain accompt onely : 

præter Clerk, & Walmſley cenceſſerunt: F02 the CAirit of Accompt 
ves the p2ope or the Money tobe in him: fo2 it ſuppoſeth, 


eclarat 


t he is Rece 23 ePlaintiff. But here the Plain. 
: D — he Plain 


Snot good, fo2itis alledged, That he caſual- 
free eee Ui eee en eden the 
hereto all the Tull es-and * $ 
reverſed, | 


becauſe it cannot be known. any 
Irons agreed, and that it ſhould be 


Winchcomb werſus Shepheard. 


Rror of à Judgement inthe Queens Bench in an Action upon 
the Cale fo2 cutting down the bank of a River, wherebyhis 
Medio adjopning, was ſurrounded. The Defendant juſtrfies 
by preſcription „ to2 the reparation of his: (the Defendants ) 
gan im, ke he Foeſcription was poop.” aud ih. inner 
of AG And now Erro2 thereof — ht, and the Erroz 


aſsigned fo2 the manner, viz. becauſe he pꝛeſcribes to cut down the 
„Haul between the Ni h 


between the River, which runs to the Bekendants Mill 
and the River called Old Charwel, and ſactth, That he cut — 
the banks of the ſaid River, and ſaith not between the Old Charwel; 
and fo not p the pꝛelcri tfon,and it was holden to be an in⸗ 
e Oren 

: det at ee a til of Lands 
and àverreth not the life of the Lefſoz.Sed non allocatur. Becatiſe the 


Declaration is, that by vertue of the ſaid Leaſe, at the _— 


n, The p2operty of the Money was never in 
ko tt amandelivers Money to 
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V : Quod omnes alii 


loſt the poſſeſsfon there- 
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abu eo tas add n 
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the cutting, and of the action bꝛougbt, he wag poſſeſſed, whereby 
3 neceſſarily to be implied, that the Leſſoꝛ was alive. Ilhere⸗ 
e the firſt Judgement was reverled, and the Recozd remand: 
ed. And the Court of Queens Bench, agatnſt their fozmer judge⸗ 
ment, awarded a Writ of inquiry of damages. 


Faſſie verſus Mondford. Trin, 41 Eliz. rot. 1088. 1 1 


Rror of a Judgement in action ko; thele *wods, Mrs. Mar- 
garet Paſſie ( innuendo the Plaintiff) ſent a Letter to my Mr. and 
therein willed him to poiſon his wife. The erroꝛ aſsigned was, Chat the 
wo2ds were not actionable : foꝛ theres 18 E. any ac done, and 


ſo not like tothe Caſe, where one faid in wait to 
commit ſuch a Murder, &c. But all the the Sottiecs and 5 


| beſides: Kingſmill, reſolved, that the Aion 1— fo2 it is a great 


flander to will one to do ſuch an act, whtch.is fo odious. Wibere: 
men it vs ht e _ there Judgement was 


Ghſcock verſus. Dufficld. Mich. 40, 41 Blix, rot. 60. 


mpſit, in conſideration Je would ſell to Defendant e 
* Cows fo2 rol. that the 8 pzom 11 pay mt theee 
at the Feaſt of Eaſter following. And if | that he would 

ay unto him 100 l. cum requiſitus eſſet. 
"of ſold the Cows unto him accopdtngly + and 


this action fo2 


not paid 4 Feaſt; wh 
25 100l. rein he recovered: 1 fra t ot Erro2 it was 
le — That it was not a ſuffictent co fo2 the 100 l. 


t 
— the Court yo it to be good » and ame the 


Cec ce2 Termino 


üudge⸗ 


(27) 


(28) 


Termino Paſchz, Anno Quadrageſimo ſecundo 
ELIZABETH, in Banco Reginæ. 


a * 
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Rowlefton verſus Alman. Paſch. 42. Eliz. rot. 
51247 Reſpaß £02 the taking ot à Selding, and two 
97 Deen ee ntifis in Rowleſion ; the 
VDietendant pleaded, that He was the Queens 
MF 2ayliff of her Banno?2 of Burton extra, and 
Ow -that at ſuch a Csurt golden befoze ane ] Sun- 
"AA — — pets it ee — 
th Ip * Antilt 2 the 1810 Pon⸗ 
no, Anchergeh the n | 
8 88 he was anierced ta 698.0 4 gs a wie 
by N. and I.. Te — — . AE munten ap- 
lf, diſtratned that Herding in Burton, ich that a 
that the Plaintiff ter . 55 o hum tho 


e two ſpoot 
8 ett the 


edemption ſald mg, he detained . the 
was unto him: e ed in 


4 * 
Rewleſton - and on the Plaintiff. 55 8 ö 7 it 
was argued by Coventry fo2 the Plaintiff, and by Godfrey foz the 
Defendant. Firff, Becauſe it is pleaded, Quod præſentatum fuit, tha 

he ſurcharged the Common, irc. Anddoth not alledge in fado, that 
he ſurcharged: but the Court held it to be well enough pleaded 
by the Bayliff, to whom it ſufficeth to take Contſance ofthe pꝛe⸗ 
ſentment, and no moe, & non refert, as to him, whether it be true, 
02 not ; 41 Ed. 3. 27. 24 Ed. 3. 26. Secondly, Becauſe the amerce- 
ment ought to be by the Sutoꝛs, being in a Court Baron, they 
being Judges there, and not by the. Steward: a diſtreſs alſo 
contiot be taken foꝛ it, unleſs there had been a ſpecial Cuſtom al- 
ledged: but the Court reſolved, that it was well enough: foz 
it is the common courſe throughout the Realm, that the amerce- 
ments are aſſeſſed by the Steward; and the diſtreſs in ſuch caſe 
fs incident, and lawful. Thirdly, It was moved, That this 
diſfreſs by a bo oy not having any Warrant to do it by E- 
ſtreat, oꝛ otherwiſe, is not lawful; fo2 he cannot diſtrain ex officio. 
And of that opinion was Popham, but the other Juſtices conceived 
otherwiſe; 9 Ed. 4. 40. 28 H. 6.4. 33H. 6.2. Book of Entries, 
507. Ilherefoꝛe they would advile, and afterwards, fo? this laſt 
catſe yincipally, it was adjudged fo2 the Plaintiff. Note, It 
mas held, that a comma | perion caunot diſtrain fo2 ſuch A- 
me ents, in a Court Wakon, without preſcription. But 


Hill 
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Hill verſus Langley 


Dr upon the Statute of R. 3 cap. 410 that the Plaine 
being impꝛiſoned upo tian 1575 „the Deten- 
dant took his Oocds, betoze Tic Faun kde ur 
formam Statuti, &c. ann Beende 0 

Non debet, it was found £o2 the Jlatntift reft.ot 
Judgement, that the Declaration, was not g 0. 10 That it 
is not alleged, that they were ſer5ed fo2 this cauſe fo? if he 
took them as 3 an action lies not upon this Statut. 
Sed non allocatur : Becaufe tt ſhall be intended, that he ſeiſed them 


mw, 


fo2 this Cauſe, when no other cauſe is ſbewn: and ve. —_ 


on, contra formam Statuti, explains 000 makes it 


deen befo2e ambiguous : As As fn 14 El. Dyer * in 
ſtratning averia carucz comta formam Statuti, 


et 
— e not a: 


berred, that he had other Goods Lone a 1 it is 
welt enough: foꝛ contra formam Stat 8 as much, Where. 
fo2e it — adjudged fo2 he Platrithif 


Mints werſus Bethil. Hill. 42 Eli. rot. 777 
on an Obligation 1 That, 


De gap ono Ep Don 


Fat, * Tallow of all ents, witch vants dhe ob. 


f 1s ſhould Ki, 02 1 bg 8 Al at then the 


ligation ſhould be void, The 


every requeſt made unto him, he dellberen unto the Pla ninth all 

the Fat and Tallom of all Beats, which were killed byt him, oꝛ 

upon the I Loans, 23, — befo2e er cht Bini — nd here⸗ 
at this plea was no not 1 oÞ 5 10 Wurden a ences. 0 Bus © 
ought to have ſafd at, 92 Has. 

[ow which was 2 &c. 4. "that he jad. a0 lier fo man} 

whereof he had delivered all 


ve alsigned a bꝛeach certain: 13 lies a5the Plaine? r r Com 
ance, rel he ou m r 5 to 42 anen f it; as 
12 H. 8. Hillar. 3 zen Sands ant 


= Ty 
re, that the e plea was 


he len Aly the thereot Fj 
lows of a General pleading 55 915 4 by thatrea: 


thall — as 


been reſolved by all the - uſffces of England 


(32 


an Obligation t to perfo2m the Covenants in an Inventur > 5 ie 


ſifficeth to alledge pertommance generally. So where ane is — 
lige 


—— . —ͤ-ü—tk 
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22 — 


(4) 


(5) 


(6) 


liged to deliver all his evidences, o2 to aſſure all his Lands 
it fufficeth to alledge, t hat he had delivered all, &c. o2 aſſured ali 
his Lands. And it ought to come on the other ſide, to ſhew the 
contrary in ſome particular. And Popham ſaid, that he doubted 
of the Caſe of Maleverer befo2e cited: but it may ſtand with rea- 
ſon, becatiſethe Rents ofthe Mannoꝛ are certain, and map be 
collected into a ſhozt Sum; THherefoze they all reſofved foz the 
Defendant, Whereupon the Plaintiff by the Defendants aſſent, 
ave 40s. fo; coſts, and waved his demurrer, and alsigned a 
2each. Vide 13 H. 7. 19. 6 Ed. 4.2. 39H. 6. 27. wr 


Ann Laſingtons Cale. 


Nin Laſington Was endicted by the name of the wife of J. I. 

A. of b. Peoman; and Exception was taken, becaule ſhe had 

not any addition. Sed non allocatur. Vide 3 1 H, 8. Dyer, 46. and ſhe 

was Endicted of petit Larceny, and another was Endicted as accefſ- 

ary. And becauſe one cannot be acceſſary in this Cale, no moꝛe 
then in Treſpals, the acceflary was thereupon diſcharged. 


Miller verſus Eaſtcrowe. 


DI fo2 Money upon ſale ot Land the Defendant tendꝛed his 

Law. . That he ſhould not be admitted there- 
to: Foꝛit is a real contra, but all the other Juſtices e contra: 
Whereupon it was ruled, That he houly make his Law, rr 
Vide 22 H. 6.44. 34 Ed. 1.18 Ed. 2. 31 Ed, 3. 34 H. 6 tit, Ley. 28. 45. 72. 732 


„ Dingley verſus Moor. 


Nformation upon the Statute 33 H. S. cap. 16. fo2 buying of oz. 
1 ſted-Parn, within the County ol Norfolk, not being a Weaver, 
and recttes the Statute of 33 H. S8. and the Statute ot 1 Ed. 6 cap. 6. 
whereby it is made perpetual ; and that this offence was contrra 
formam Statuti 33 H. 8. Acc. Fenner held, that fo2 this cauſe the In- 
koꝛmation was not good: fo2 the Statute of ;; H. 8. is not now 
as an Act by its ſelf; but it is a Noun Adjective, and it ought 
to be coupled with the Statute of Pꝛince Ed. 6. and the info2- 
matidn ought to conclude contra formam Statutorum, &c. As it was 
in Sheltons Caſe, where one was endiced fo2 recuſancy, contra 
formam Statuti, it was awarded to be ill: fo2 it ought to have been 
contra formam Statutorum of 1 Eliz. & 33 Eliz. Popham; true it is, that 
it was ſo ruled, becauſe the Statute of 23 Eliz. depends upon 
1 Eliz. F02 ft is, that every one, who refuſeth to go ts Church a- 
\—y the Fozm of the Statute of x Eliz. hall fozfeit ſo much.&c. 

t the Caſe in ton differs from it; and therefo2e 
there ought to be a difference obſerved, when a Statute is made 
to endure fo2. a certain time,-and 18 aftermards made. perpetu⸗ 
al by a new a, oꝛ made perpetual in part, and where it is conti⸗ 
nued with a new addition: Fo2 where a Statute is made perpe⸗ 
tual in part, oꝛ in whole, without any new addition oz altera- 
tion, the offence may well be ſuppoſed againſt the Fom of the 
firſt Statute 2: fo2 that ac is made to continue; and here in this 
Caſe, this Statute of ;; H.8. is made to continue fo? — ſpun 
upon Rocks, but not fo2 other Parn; and the In ommugze 
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might well be contra formam Statuti of 33 H. 8. Btit Popham held, 
That this Inkoꝛmation was not good; becauſe he did not ſhew, 
that it was Yarn ſpun upon the Kock, fo2 otherwiſe it was not 
any offence, as they all held. Wherefoze, &c. > 


Hamond werſus Dominam Reginam. 


Rror to reverſe a Judgement given upon an Endictment. 
The firſt Erro2 alsigned was, becauſe the Recozd is, Quod 
per cacramentum J. S. e it was pꝛelented * and theſe wozds, pro- 
borum & legalium hominum, were left. out: and fo: this cauſe the 
Court held it to ke ill: and, to that purpofe, Gawdy cited 11 H. 4. 
41. where an Endiament was diſcharged, becauſe that ſome of 
the Endicters were Dutſawed of Felony: So they were not 
probi & legales homines. Another Erroꝛ alsigned was, becaule it ap⸗ 
pears not in what County the place was, where the Endiament 
was taken, But a County was named in the Margent of the 
Reco2d. And therefozett was heldalſo to be ill, and Rule was 
given fs2 the Reverlal thereof, unleſs, c. 


0 Leeds verſus Shakerley. 


222 upon the Cale, ſuppoſing, whereas he was ſeiſed in Fee. 

of a Pill in Snodeland, and that he, and all thoſe, whoſe Eſtate, 
xc. tom time, whereof, 2 a Water-courſe running vy 
thꝛee Mills, viz. A. B. & C. to the ſaid Mill, that the Defendant 
cut the banks sf the water-courſe in A. whereby he loſt the pꝛo⸗ 
fits of his Mill. The Defendant pleaded Not-guilty, and found 
againſt him. And it was now alledged in arreſt of Judgement, 
that this Ven. fac. was awarded onely from A. where the cutting 
was, whereas it ought tu have been alſo from all the thꝛee Aills, 
and from the Uill e the Mill ts. Sed non allocatur ; berguſe 
the iſſue is Non Culp. but if the iſſue had beed upon the oy 


enced. that be las kelle of che Pil Ar The cUms of the 
cutting. But Hearn, Serjeant, anſwered, f ar” e Declara- 


tion was gaod: fo2 it ſuppoſeth that: the Plan {ff ſeiſitus ekiſtit 
ofa Pill, lege Ce belt 7 ate he ath inthe ſaid Will; 
have uſed to have a Water-courſe,&cAndthat#s a ſuffictent aver: 
went of the Seilũin at the time, c: And this ion was talen 
in Dame Browns Caſe, 14 Eliz. Dyer, 3 20. and yet the Plaintiſt had 
Judgement. But all the Court (abſente Popham) held, That the 
Declaration was inſufficient fo2 this Cauſe, And Gawdy ſaty, 
That in the ſaid Cale of 14 Eliz. the opinion of the Loꝛd Dyer 
was, that the Count was fnſuffictent,and Erroꝛ is there 12 
of the ſaid Judgement,Wherefoze it was here adjudged fo2 the 


Middleton verſus Baker. 


E firmz. It as held by all the Court upon Evidence to 

a Jury, That ik !the!]Þlatntiff in an E oꝛ other 
action, gives in CNN lp Roe in TUriting 02 Recozd, 02 
a ſentence in the Spiritual Court cas it was in this Caſe) ànd 


the Dekendant offers to demur thereupon, the Plaintiff ought 


_ 


(7) 


(8) 


(9) 


4 
— 


. 
to joyn in the demurrer, 02 wave the evivence, becauſe the De: 


— 


Termine Pakhe; (Vadrageſimo ſecundo 


fendant ſhall not de conipelled to put a matter of difficulty to Lay 
gents and becauſe there cannotbe Cty ways of amalter in uri: 
ting; but if eitherpartyoffers to r Upon any evidence gi⸗ 
ven by Mitnele, the other, unleſs hex he 5 Hall not be com- 
eſtimanp is to be ex: 


pelled to joyn, becaliſe the credi 
amined by a Jury, and the evidence is incertain, and may be 


enkoꝛced moe oꝛ teſs ; but hoch parties 'may agree to ja 
— — much £ Sbidence. A in the Queens Caſe de 
other party may not demur upon evidence, fhewn in Rint 92 


Recozd fo? t * unels the Queens Eounſel will * 
: my ——— Caſe ſhall charge the U the to 


to aſlent. But 
nd the matter ſpeciall, as appears 348.8. Dyer 53. But this is 
by Pꝛerogative. 


Plowmans Caſe. 
Lowman was Endiged e being i a Eonftable arreſted 
P 1.8 f0 Felony, iged fox chat he let him go at large. Erce- 


tion was taken to the — becauſe he doth not ſhew fo 
What Felg NEN I traverſe. Ve 8. Ed. * De 


what Felony: fo2 the other m 
condly, De doth nat hew _ : F —— — 4 — 2 £4, 
it map be it was befo 


ay 
tt to ga at e A5 fel ME IN fo theſe r pe 
3 Is EY, oor by Clinch, and 
Fenner, cteris abfentibus 42 

Aae 


| "Jo Colton 355 Tee Colton, 


T MRehpaſs of 25 r Battery, T1 The de fon aſſault de- 
meſn, 6 -c. The Defendant. Ea re nt Tho- 
_ 12 at him, de ſon 2 meſn fans e feu are ol 

ius allegatum; and ſo to iflue, and _ f02 the Pluͤin⸗ 


2 it was moved in 8 of Judgement, that this was 
Default in the A Replication — not help ed by any 


ln od 11 1 5 
— 4 ourt being k tber an 4 cat lt it ſhoul 
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Anonymus. 


Hun Ser jeant, mobed this Cale to the Court (which he laid 
was then depending bekoze Str Rich. Leuknor, Juſtice of Che- 
ſter, who Deſired their opinion therein) viz. It an houſe be robbed 
in the day, and the Felons eſcape, Hue and Cry being made; 
whether the Hundzed ſhall anſwer fo2 that robbery, by the Sta- 
tute of Winton. And he ſhewed to the Court a Cate written by 
Juſtice Windham, zo Eliz. rot. 2415. That a Mercer inhabiting with- 
in a Ct! not walled, was robbedin the night in his houle: and 
in the mozning his lervants perceived it, made Þtie and Cry, 
and, decaule the Felons were not taken, the Þundzed ought to be 
charged, by the opinion of all the Juſtices of the Common: 
Bench. And Gawdy ſeetng the Cale, ſaid, That he well knew it 
to be the hand-writing or Juſtice Windham 2 but he, and all the 
Court held it be no Law. Foz it hath been oftentimes re- 
\ ſolved, That koz a Felony done in the night the VDundzed ſhail 
not be charged; and he, and Popham conceived, That inthe Min⸗ 
cipal Caſe the Pundzed ſhall not be charged: Foz the Sta- 
tute of Winton extends onely to robberies. done to the perſon : 
and was pzincipally made fo2 the ſafeguard of travellers: but 
every one ought to keep his houſe at his peril; fo2 it is his Ca- 
le, and no other ought to meddle there; and therefoze it is not 
reaſon, that any ſhould be charged, ik he be robbed there: and 
Coke, Attomey-Henera!. ſatd, That it was ruled ſo about 31 Eliz. 
in the Common Ben., ina Caſe, wherein he was of Counſel. 
And Popham laid, if beaſts be ſtoln'out of a Cloſe, and Hue and 
Cry is made, yet the Hundꝛed ſhall not be charged, fo2 the Þun- 
ded ſhall not be charged” but where the party robbed gives no- 
tice in convenient time; which cannot be done by Jntendment, 
when the beaſts are ſtoln in his abſence; and in the particular 
Caſe, Fenner, and Clinch'delfvered not any. opinion. Nor, The Sta- 
tute is, becauſe that Roberies, Homicides, Arſons and Larcenies, &c. 
The which Arſons ts to be extended to Houſes, 


Love werſas Prin. 
3 ; F02 that p. Libelled againſt I. befoꝛe the High Com⸗ 
I miſston, that the ſaid L. beat him, oꝛ at leaſtwile aſſaulted him 
with a Bill, and would have ſtrucken him being a Clerk, and cal- 
led him Gooſe, and Woodcock, with many ſuch wozds; whereas 
luch pleas of Aſſault and Battery appertain to the Court Tem- 
p02al. And now Conſultation was pꝛayed; fo2 being done to a 
Clerk, the Court⸗Spiritual might eramine it. But all the 
Court held, That a Prohibicion well lies: fo2 although, fo2 vio- 
lenta manuum injectione in Clericum, The Sute ought to be in the 
Spiritual-Court, as appears by Articul. Cleri, cap. 1. pet fo2 an Al- 
latilt onelp, it is clear, That the Sute ought to be at the Com- 


mon Law, and fo2 theſe woꝛds, they be not actionable. TUhere- 


foze it is not reaſon he ſhould be vered fo2 them. And it was 02- 


dered, that the Prohibition ſhould ſtand, 
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Lanes Cale. 


Ane, ah Lane were Endicted, Eo quod Felonice duas centenas caſci 
LAs aportaverunt, becatiſe Ceateme is incertain, what 
weight, viz. Libras, 02 Uncias, 02 any other. As alſo becauſe it was 
Cepit in the ſingular number, And it was ruled, That the En- 


diament was ill fo2 both caules. | 
Stansbies Caſe. Paſch. 42. Eliz. rot. 27. 


Tansby was Endicted upon the Statute of 8 H. 6. And Excep, 
Otion was taken to the Endictment, becauſe it was tali die, & 
uno, &c, in meſſuagio, &c. exiſtent. Liberum Tenementum 7. F. intravit, & 
ipſum J. S. expulit, & diſſeiſivit. And he doth not fay, Adtunc exiſtent, li- 
berum Tenementum. Foz other miſe, Exiſtent. hberum Tenementum map 


reter to the time of the Endiament taken. And fo? this Cauſe he 
was Diſcharged, | 


Coverts Cale. 


Regner Defendant avows foz Damage-Feſant, by 
reaſon of a Copy cranes unto him of the place, where, &c. 
by Coo non inton, Low of the Mannoꝛ, &%c. The lain 
tiff faith, That, befoze Cooper was Biſhop, one Horn was Biſhop 
of Winton, by whoſe veath 


| the Tempoꝛalities came into oe 
Queens hands; and this 


y-hold, during the time, that the 
Tempozalities were inthe Nue ens hands, Eſcheated, and the 
Queen, granted it to the Pialntitk in Fee, by fozce whereofhe 
plit in his Beaſts, and tra ei the Grant by Cooper, &c. And 
thereupon the queſtion was, Whether this traverſe were good, 
O not? and the whole Court held, That the Traverſe was good. 
And firſt they held clearly, that the Grant by the Queen of the 
Copp⸗hold Eſcheated was good: And, that this Traverſe 
ought to be: fo? there is not any confeſsing, and avoyding; be⸗ 
cauſe he doth not confeſs the Seiſin, and grant by Copy; but if, 

e had confeſſed, that the Biſhop had entered, and granted it 
by Copy, then there needed not any Traverſe. So where one 
juſtifies by Leaſe from J. S. the Plaintiff ſaith; that J. S. inkeot⸗ 
fed him befo2e, it is not good without Traverſe. ©2 to ſay, That 
the laid J. 5 after the Feoffment entered, and diſſeiſed Jim, and 
made the Leaſe, and afterwards re-entred. Bo thereby he con- 
fefſeth, and avoideth the Leaſe alledged. Wherefoze it was ru. 
led accoꝛdingly. 


Huiſh yperſus Phikps. | 


2 Querela, and ſhews; That he was obliged in a Statute 
Merchãnt of 6001. to the Dekendant to the uſe ok one Jo. Buſh; 
and that a Defeaſance was made thereupon : that if be paid 
ſuch ſums, at ſuch days, to JohnBuſh, that the Statute ſhould 
be void, and ſhews, that at every of the days and places, Þe 
was paratus tu pay the ſald ſums, & obtalit them, and the fail 
J. B. was not there to receive them. The Defendant pleaded, 


That at ſuch a day John B. was at the place, where, &c. and de⸗ 
| manded 


— — 
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manded the Sum, and neither the Plaintiff, no2 any fo2 him, 
were there fo2 to pay it, Abſque hoc; that the Plaintiff obtulit the ſaid 
ſum at the fatd Day, &c. Ano thereupon the Plaintiff demurred; 
and it was moved fo2 the Dekendant, t upon this mat- 
ter an Audita Querela lieg not: fo2 John Buſh is aitranger to the 
Statute : and although he tend2ed to a ſtranger, who refuſed, 
yet the Reconuſance is foztetted; fo2 it is at his peril, to 
pꝛocure the ſtrange to accept it, when the aa is to be done to 


aſtranger. Butr all the Court held, that the tender was a ſuf- 


ficient perfozmance, the defeaſance of the Statute being made 
to the uſe of J. Buſh; but if he had been a meer ſtranger, and 
was not to have any benefit thereof, it ſhould be otherwiſe ; and 
therefo2e Glanvile laid, that it was adjudged betwirt Carne and 
Savery ; that where one was obliged ts another man, to the tiſe 
of a third perſon, to deliver a Cheſt ta the ſaid third perſon, who 
refuſed to receive it upon the tender at the dap: that the Ob. 
ligation was ſaved, becauſe the obligation was to the uſe. of 
the * perſon:fo2 he ſhall not take ad vantage of his oon act. Se⸗ 
condly, It was alledged, Chat this Declaration was not good: 
fo2 that it is therein lurmiſed, That I. Buſh was not there to re: 
ceive it, and he doth not ſay,no2 any toꝛ him; f̃oꝛ if any other was 
there to receive it fo2 him, it ought to have been paid unto him, 
And of that opinion was Glanviſe; That to2 this cauſe the Decla⸗ 
ration was not good, but all the . — Juſfices held it to be well 
enough. Fo2 it thall be intended, that neither he, N02 any other 
by him lawfully authozized was there to receive it; fi it had 
been, as ik he himſelf had been there, and go it ſhall be intended 
upon the pleading. Thirdly, It was held, That the traverſe 
was not good; fo2 there being an erp2eſs affirmative e, 
Quod paratus fuit, & obtulir, Cc. And Non obtulit being àn expꝛeſs Me⸗ 
gative, there ſhall not be any traverſe , foz when a matter is 
erp2eſly pleaded in the affirmative, which is expꝛelly pleaden by 
the other party in the negative, there a traverſe is needleſs, be- 
cauſe there is a ſufficient iſſue Mlaint as 36 H. 6. 15. is, MAhere⸗ 
foze ft was adjudged fo2 the Plainttif, 


Cotton verſus Sir Gervaſe Cliſton. 


er: 


Ebt upon an Obligation. Jt was held, That where an Obli- 

atom is made, and afterwards a delealance is made there; 

gt, ff he pays a {ellet ſum, &c. there, if he pleads, the deres. 

nce, and the tender of the Wim, 1 .yeaw not t6.thp 
Tout temps priſt. #02 by the tender he was diſcharged of all. Bu 

otherwile it is of an obligation with a condition to pay a leffer 


* 


Bret verſus J. S. and his Wife. 


" A Sſumpſir. The Caſe was; That Wilkam Dracor, firff pus band 
Ato the rene bent his Sim to Tadle with the tapes d 


three years, and agreed to give unto £Verp years l. ann di⸗ 
fideration of her natural affection to the Son, and 1n-confidera- 


tion, that the Son ſhould continue during the 
— " DOdddd 2 time 


reſidue of the 
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time with the Plaintiff, pꝛomiſed to the Jlatntiff to pay unto him 
61,-13s 4d. fo the Cabling ot the Son to2 the time paſt, and s 1. 
foꝛ every year atter, that ye ſhould continue there with the Plain⸗ 
tif; afterwards ſhe married the Dekendant, and the Plaintiff 
bzought his action as well foz the 61. 138. 4d. as fo2 the Tabling 
fo) the two years following. And Warberton moved, That thts 
action lay not. Firſt; Becaule it was an entire Contract by her 
firſt Pusband fo2 the entire year, which cannot be appoztioned. 
Secondly,Becauſe natural afrection is not ſuffictent to ground an 
Aſſumpſit without Quid pro quo. Chirdiy, That this is a Contract, 
fo2 which ackion of debt lies, and not this action. But all the 
Court held, that it well lay. Fo2 as to the firſt, it is well ap⸗ 
po2tionable, becauſe it being fo2 Tabling, which he had taken, 
there ought-to be-recompenſe, although he departed within the 
vear, oꝛ that the Contracter died within the year. To the ſecond, 

p agreed, that natural affection of It felk is not a ſufficient 
conſideration to ground an Aſſumpſit, foz, although it be ſuifft: 
cient to raiſe an ule, yet it is not ſufftctent to ground an action, 
without an exp2eſs Quid pro quo. But it is here. good, becauſe it 
is not onely in conſideration of affection , but that her Son 
ſhould afterward continue at his Table, which is good as well 
foꝛ the money due befoze, as fs2 what ſhould afterwards become 
due. And as to the Third, True it is, That, if the Contract had 
been onely fo2 the Tabling afterwards, then debt would have 
lafn, and not this action; birt in regard it is conjoyned with an⸗ 
other thing, fo2 which he could not have an action of debt (as it 
is here fo? this 61: 138. 4 d.) an action upon the Caſe lies fo; 
all. (as debt with other things may be put into an arbitrament) 
CUherefo2e it was adjudged fo2 the Plaintiff, 


Humphrey verſus Harneage. Mich. 40 Eliz. rot 2605. 


A ts Querela, to avoid the Execution upon a Statute, where: 
fn is ſurmiſed; That W. Humphrey the Conuloꝛ (his Father) 
was ſeifed of divers Lands in Fee, and levied a Fine ot them 
to the uſe of himſeiffo2 life; and after part ofthem to the Plain- 
tiff in tail, and of the reſidue to the Tonuſee in Fee, and died. 
And becauſe the Conuſee afterwards ſued Execution, He 
brought this Audita Querela, and upon demurrer , it was adjudg- 
ev, That this purchaſe in this manner was a ſufficient diſcharge 
ofthe Statute; but the demurrer was upon the pleading in de⸗ 
tault of a Traverſe, which was adjudged not to be material. 


Willoughby verſus Brook. Mich. 41,& 42 Eliz rot. 1 704 


Ebt iipon an Obligation, Conditioned, Whereas Edward wil- 
longlby hath before this time commenced divers Sutes in the Court 

called the Kings Bench at zyeftminſter, — William Hatchinſon : if the ſaid 
1. H. ſhall without delay, by Ins lawful Attorney, appear, and make anſwer 
to all Actions, and Declarations commenced ' againſt him; that then, &c. 
The Dekendant pleaded, That poſtea, 25. ſuch a day W. H. ap- 
peared, & paratns fuit reſpondere, &c. But there were not then any 
actions there depending: and it was thereupon — 
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And all the Court held it to be an ill plea: fo2 the obligation 
eſtopps him from ſaytng, that there were not any actions there 
depending. As if a man be obligedto perfo2m the Tovenants in 
an Indenture, on his part to be perfo2med, It is not an plea to 
lay, there were not any Covenants therein on his part to be per⸗ 
fo2meD. Vide 3 Eliz. Dy. 196. & 279. Mherekoꝛe it was adtudged 
fo2 the Plaintiff. . | | hays | 


Thornhil & Adatns verſus King & his Wife, 
Mich. 41, & 42 Eliz.rot. 1901. 


Tb upon an Obligation, conditioned fo2 the perf6zinance 
| ovenants within an Indenture of a-Leaie, Whereof 


of 
one was, That the Leſſee, his Execucors, or Aſſignes, noꝝ any other, who ſhall 
come to have the Eſtate, or intereſt in the Term, or any part æhereof, ſhall not 
alien their Eſtate, without Licence of the Leſſor, but only to his Wite, or Chil- 


dren. The Leſſee deviſes it to his Wike, anD Wane her- his Exe- 
cutrix, who enters therein, as Legatee, and takes Kiogthe De⸗ 


kendant to Husband :- they alien the Eſtat "thi ZLeſſo}-bajings 
debt upon the Bond; they pleaded, that they had not aliened 
ntra formam Conventions. The, Plaintiff : hews the. .aliena- 
tion abaveſald: And thereupon it was demurred, and held 
by Anderſon, Glanvile, and Kingſmil, that the Covenant ts byoken. 
02 the Feme is reſtràined from . 7 by de wo2ds there- 
of, as well as the Leſſee himlelf: fo2 it extends to the Leſſee, 
and his aſſignes ; and ſhe is afsignes. Sa although there was 
once an alienation by. Licence, yet that aſsignee cannot alien 
without Licence: but Walmſley doubted thereof; becauſe the 
wo2ds are, that the, Leflee 02 ian £ ſhould; not alien but to 
his Wife, o2 Childzen; aud the wifets not within thoſe wowds, 
| 0. her ſelf ; So the is not intended to be 
within them; but he ſaid, it had veen adjunged here, That 
whete a Condition within a Leaſe was, That neither he no2 
his Alsignes, ſhould alten without Itrenſe; the Leflee dien in. 
N the Adminiſfrato? was bound dyrthis Condition. vice 


s 1 
48 


Holt verſus Liſter. 


Enart fog life, remainder fo2 life. Pe in 
reciting, that he had the Eſtate in Fee, Le 
nuſance de droit comeo ceo, & c. The Conuſee dings a 
The Tenant fo2 life made default, wherehß he 
to Attoꝛn, which afterwards ed, The, queſtic 
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| 5 a ＋ to dil. inherit him in re. 
i —L 6 oe hp Le An 12 a Stranger, 0? in Waſt 
plans waſt fair, and fo admits the 


15 
— kn xs Morgan. 


«liam MM, be indebted to 
Gor Al fuck ſums of Money, as A. N. my Brother in law did i 
d 7. Johnſon : und avers in fag, That then A. D. owed unto 
{ &c, Walmſley, and Kingſmil held it to be a good Bill, and 
tion well rounded thereupon, — 1 this 1 koꝛ it is 
1 ertal 


Dif Tinh te map be bers weedfoa ern 
e 
nd to owed it. An 

The ede in Robert law owed, 18 void; to2 1* ts 
Brother be tnpevrey oe 15 Brothers debts: we the 1 * bis 
4 ailm- 
Ds Tam amount, that e is indebted in ſuch 
TER FAS 5 born in law * and telle S the debt of 
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| >. ale was adjudged 
5 85 40 Ne, 2 Ad journatur. n 


was by theſe woꝛds; Be it known, &- 
on 8 I M ooied . edge my ſelf to 40 7 
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Bretton verſus Ky. — 42 Eliz. rot. 408. 


an Obligation, conditioned o2 the perfozmance 
Py award If}, Sto made Defendant plead⸗ 
eV Nah fect hin, T anti hews.t pat ſich an award 
was made, That he 22 85 of uch Lands to the 
' e ite 4 er in Fee. : and it 

Er 58 ene although this award 

ro & anger: pet it 18 good 
med; but, becauſe 
eplication, where this 


trament | VP ts table, it was adjudged 
TS the Plameif u general demurrer; fo2 it is matter 
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SKirhptic: T Cale was, That Tiſdale; At adminittratoz; has. a 
„ Jubge 295 . him fv2 a debt of the Jnteſfates; and 
coverer. thereof, in confideratfon , that þ he 
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would tozbear to ſue Execution againſt him until Octabis Mich. 
That he would pay unto him the Sum recovered at Mich. and at 
Mich he failed ot payment; and atter, a betoꝛe Octab. Mich. he bought 
an Aſſumpſit. And, this matter being ſhewn to the Court, it was 
moved, Firſt, That this conſideration is not ſuffictent to main⸗ 
tain the Action. Fo2 the fozbearance betwixt Mich. and Octab. Mich. 
is void. But all the Court held it to be well enough: foz, it part 
of the conſideration be good, it lufficeth: and he ought to al⸗ 
ledge pertozmance of that part of the conſideration, which is 
matertal, and valuable. But where a conſideration conſiſts of 
two 92 thee parts, and everep one of them is valuable, there of 
neceſsity he ought to ſhew perfozmance of every part thereof. 
They alſo held: That the conſideration to fozbear to ſue Exe⸗ 
cution fo a time certain was good cauſe to ground that anion, 
But it hath been adjudged, That a confideration to fozbeax 
Paululum temporis Is void, fo; it is not certain: and paululum tempus 
is uot temporis pars. And the Sute after Mich. befoze Octabis was 
well, becauſe the Aſſumpſit was not perfoꝛmed by the Non-pay- 
ment at Mich. But of that was the greateſt doubt. 


Biſcop verſus White. Mich. 4 I, & 42 Eliz. rot. 408. 


Reſpaſs fa; breaking his houſe: The Defendant juſtifies 
his Entry into the houſe virtute of a warrant of the She⸗ 
riffs upon a Fieri fac. awarded to levy ſuch a debt de bonis, & ca- 
tallis, quz fuerunt Philip Biſcop Teſtatoris, tempore mortis in manibus Lucretia 
Biſcop his Executrix; and faith, That the Erecutcix was in the 

Aaintiffs houſe cum boois ſuis, and there abided. And fo02 that the 
oo: of rhe houſe ſtood open, he entered to Levy that Debt, 8c. 
And it was thereupon demurred, and adjudged to be an ill 
Barr ; becauſe he doth not alledge, that Bona Teſtatoris were in 
the Þouſe, but bona propria Executricis, which were not liable to 
Zrecution. But, if bona Teſtatoris had been there, it was conceived; 
that the Entry had been juſtifiable. Wherefoze it was adjudgen 
foz the Plaintift. | : | 

Sir George Moor, & Francis Brown verſus Onſlow. 

Hill. 41 Eliz. rot. 155 3. | 

7 The Writ was general upon the Statute of 31 8.8. 
I That they did hold Inſimul, & pro Indiviſ. Manerium de D. & Terras, 
& Viſum Franci Plegii in D. And, that the Defendant denied parti⸗ 
tfon Contra formam Statuti, &c. The Declaration was accoꝛding to 
the (Urit;and that the Plaintiffs held to them, and their Heirs the 
one Moyety:andto the Oetendant;+his Peirs pertained the other 
Mopety. The Defenvant pleaded, Quod non tenuit inſimul prout, &c. 
And the Jury found a ſpecial Uerdict, that the Plaintiffs hein 
in Fee, and that the Defendant was Tenant in Tail, RKematin- 
der to his right Þeirs of the other # ery. Et ſi, &c. Anh it was 
moved firſt, that this general. Turi 


E 


. Writ was not good. Foz it 
ought to have been a (Urit ſpecially founded e Ih | 
the Cale: Foz (o the Statue appoſnts; that every.one tall 
have his UUrit accowving to Js Cale, to be framed by th 
Clerks of the Chaticery. d of: that Dpinton was An- 
derſon, That fo2 this Cauſe the Writ was not good. But, 
ll the other Juſtices held, that this general ao Bk 
15 


Fo the Statute doth not pꝛeſcribe g Fon, but leaves it 


(30) 


(31) 
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Clerks of the Chancery ts be framed. And they have deviled 
this writ upon this Statute generally, adding onely theſe wozds, 
Contra formam Statuti, which ſhews it to ve grounded upon the Sta: 
tute. And it hath been the tiſtial pzagice ever fince that Statute, 
That ſuch Crits between Joynr-renants, and Tenants in com: 
mons of an Inheritance have been allowed, but a Writ foundey 


upon the Statute of 32 H. 8. betwirt joynt⸗tenants, andtenants 
in common of a particular Eſtate, ought to be ſpecial, ſhewing 


their particular Eſtates: wherefoze it was ruled accozdingly, 
that the writ was good. Secondly, Exception was taken; 
becauſe Wagatition was demanded of the view of Franckfield, 
which ig everable: but it was holden to be well enough: 
fo2 althounh it be not ſeverable by it felf; as Anderſen, an 
Glanvile Held, (but Walmſley and Kingſmil e contra) Pet the pꝛoſits 
thereof may be divided: Oz, it may be divided, that the one 
ſhall have it at one time, aud the other at another time, yet being 
demanded to have Partition thereof, with the Hanno, and o⸗ 
ther things, it well lies, fo2 it may be entirely alfotted to the 
one; and Land in recompenſe thereof, allotted to the other. 
Thirdly, Becauſe this Declaration ſuppoſeth, that they held 
,opntly in Fee; wnereas it is found by the Gerdic, that the 
Dekendant held in tail, and ſo the Eſtate miſtaken. And the 
Court held it to be ill. Foz although the one needed not to take 
Conuſance of the others Eſtate: yet when he will take upon him 
the 9 thereof, and miſfakes it, he fails, and his Crit 
ſhall abate. Fourthly, Becauſe the Ven. fac. 18 àwaͤrded de vicineto 
Manerii de D. where it ought to habe been alſo from the Gill. And, 
fo2 this cauſe, it was holden to be ill. Blit the parties com- 


pounded, 
| Osbourn verſus Eden. Trin. 41 Eliz. rot. 1322. 


A Upon retaining him to be his Sollicitoꝛ, fo2 the p2o- 
ſecutfon, and 3 Law-cauſes, and pꝛomiled to 
give unto him ſo much, &c. The Defendant thereupon demur⸗ 
red, —— it to have been unlawful. And lt was adiudged 
fo2 the Plaintiff, that the Action was maintainable; and in 
Trin. 22 Eliz. rot. 12 e. the like Caſe was adjudged accoꝛdiugly. 


Wolley verſus Moſely. 
Mich. 40, & 41 Eliz rot. 592. & Paſch. 41 Eliz. rot. 


Elueekz Judgement in the Queens Bench. Upon demurrer 

in an Aſſumpſit. The firſt 28 alsigned by Tantield wag, Fo 
that the TArit ot Inquity ol Damages was awarded by the 
Roll returnable Die Martis poft Tres Trinit. And the CUrit was re- 
turnable Die Mercurii poſt tres Trinit. And the TUrit was returned 
ſerved, and the inqutſition taken 26 Joo, which was Die Martis 
poſt tres Trin. So the TUrit varied from the Roll, and therefo2e 


Ill, and . 15 5 and the Judgement erroneous; but it was 


thereto ſaid, it was the default of the Clerk to award it 
returnable:upon another dap, variant from the Roll, which is the 
warrant thereof: and therefo2e Paayed, that it might be amend- 
ed. And as to the book of 4 Ekz,Dyer 211. where an ty" 
we | awarde 


p_—_— 
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awarded by the Noll returnable. OR, Mich. and the writ was re⸗ 

turnable menſe Mich. which was ruted, that it could not be amend- 

ed. It was theretogyſwered, that the reaſon thereof was; be⸗ 

cauſe it mag in cale ot an Outlawry not .amendable;; as aifo 
- becauſe the fifth County was held between OR. Mich, & menſe Mich. 

which the writ. couldnot warrant, if it ſhould have been anena- 
ed, aud therefoze it could not be amended, And ag to thg:hook 
of 2. R. 3. IT. where a Diſtring. Jurat, was dwarded by the Boi r 
turnable 3 Paſch; and the writ was returned 15 Paſch. nnd at the 
day, bp the writ, the party, and Jury appeared, and Accu; 
and, Jicogement was fo; the Plaintiff :. and thereunon Gxrve 

ou d tuled to be ill, and not amendable;-4t;was-ajutner- 
ed, Chat the reaſon thereot was becauſe, if there ſhould have neen 
an 0 it ſhould have been ot the Writ by the Bolt; 
and ndt ob the Kall by the Writ, and if there the writ wou 
* amended, then the Gerpict which was taken 13 paſch. 
ad heen without n and none ok the parties had day ol 
appearaure, at the ſaid day. Wheretoze, cc. Biit againſt thole 
books, 9 Ed. 4. 15. was urged, where & writ af Hab. Corp. with 
Niſi prius ws awarded by the Roll returnable: :5: Mich. and the 
writ was returnable meoſe Mich. ꝙ dt the day, in the:Countrey, the 
Juſtices took the Fe and at the day in Banco this matter mas 
moved in arreſt ot Judgement, and ruled, chat the writ ſhould 
be amended by the Koll; foꝛ the Enqueſt was weill taken at the 
day in the Country, and the amendment is not p2ejudictal to any, 
and it is well warranted by the Boll. 4 pzelientalls was ſhew 
Paſch. 30 Eliz. rot. 392.: in the Queens Bench, bh 
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Woodyard verſus Dannock, and Trundle, Trin. 40 Eliz, rot, 833. 


bt Gon an Obligation of 6001. dated 4 Septemb. 37 Eliz. con- (34) 
Alton, That it he were leiſed in his Demefn, as of Fee, the 
day of the Obit ation made, of ſuch Topy-hold Lands in sybton- 
Docking, und if the ſaid Lands be diſcharged of all Jncumbeances, 
made by him, except the 8 title of Joynture of his wife 


El:faberb, 


_— 
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Elizabeth, that then the Obligation ſhould be void. The bꝛeach : 

alaigneb i doe, that the Detendant, befoze the Dbligation made, 
had (urrend2ed thoſe Lands apud Sy bton prædict: to the tife of Eliz. 
his wife fo2 life. The Defendant pieaded; that he du not ſurren- 
der it modo, & forma. The Plainrift fur-rejoyns, Quod ſurſum reddidic 
apud 5ybton-Docking, modo & forina, ꝗ c. And thereupon a ven. fac. was 
Awarded to sybton, and tried fo2 the Plaintiff, and Judgement ac- 
coꝛdingly. And now Erro2 thereof brought. The firft Erroz, 
becauſe the Ven fac. ig from Sybron; where it ought to habe been 
from Sybton - Docking fo2 ſo is the Sur-rejoynder, which makes the 
ifſue. But the Juſtices, and Barons held, that in regard the ſur- 
render is alledged in the replication to be at Sybton; and the Re: 


- joynder agreeth therewith, the iſſue is thereupon; and the na- 


ng of Sybron-Docking in the fur-rejoynder is dut ſurpltiſage, and 
tall well be amended: whereupon it was awarded; that Docking 
in the ſur-joynder ſhould be ſtroken out, and they were ready 
to have aftirmed the Judgement, But then another Erro2 was 
aſsigned in the matter, that there was not any bzeach alsigned, 


. fo the ſurrender to the uſe of Elz. his wife is excepted; and ſo 


ao bꝛeach. But it was moved by Houghton, That this Exteptton 
doth not extend to the firſt Clauſe, but only to the diſcharging 
from incumbzances. But the Court held, That it extended 
to both, and ſo appears to be the intention of the parties. Where- 
fore the Judgement was reverſed, 


| | Ws - g 
Green verſus Charnock, & Starnel. Trin. 40 Eliz. rot. 1 127. 


Reſpaſs, Clauſum fregit; they imparl, and at the day starnel did 
not appear, whereupon a Niki! dicit was entred agatnff him. 
Charnoch pleaded in Barr; and thereupon the Plaintiff replied; 
and demurrer joyned upon the replication, and day given over 
to the next Term, and then adjudged fo? the Plain And at the 
ſame Term a Nolle proſequi was entred againſt Starnel, and à Writ 
of Enquiry of damages awarded againſt Charnoch, and upon re- 
turn thereof adjudge —— im. And thereupon they bꝛought 
Erro2 2 and the Erro2 alsigned, becauſe this Nolle proſequi fs a- 
gainſt one, where Judgement is entred againſt both, being that a 
Rerraxit againſt the one is as ſfrong as a releaſe to the one, the 
which being to one of the Defendants, is a good Diſcharge fo 


both, and then this Ju He Jt againſt Ch. ts erroneous. And 


of that opinion were all the Jaſtices, and Burons. TUherefoze it was 
reverſed, But, Note, I have heard of another reaſon of the Reverſal of this 
ent: viz, Becauſe there was not any Judgement entred againſt Starnel 


Ju 
. nor day given, and ſo a diſcontinuance of the Sute. And 


the Wolle proſequi againſt him came too late; and the diſcontinuance againſt 
one was a diſcontinuance againſt both, and of the entire Sute. Therefore, Cc. 
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Pigot verſus Sympſon, and others. 
Vide ante, Hill. 40. Pl. 5. Hill. 42 Eliz. rot. 7 58, 


\ Sees Ction ſur Trover, Apen — hes Caſe was, (1) 
50 The Plaintiff being owner of the Reaozy, of 
> a ham, in the County of Northumberland, bzought 
© his on ſue Trover, of 20 lonns of Wheat in Har- 
ow, being the ithes df the Recozy, ſet out 
from the nine parts. The Defendant pleaved, 
— 4 Chat Harlow was a member of the Mannoꝛ of 
Pridhoe both which-are within the partſh of Eving- 
ham,and 2 s the Manno to the Earl of Northumberland; and 
preſcribes, That the E. of N. nb al thoſe, whole Eſtate he havi in 
the ſame Manno: Yfrom time whereof,, cc. had paid to the Par- 
ſon of E. Six — 8 ſatisfaction ot᷑ all Tithes within 
the ſame Mannoz; and further, that the ſaid E. and all thoſe,whoſe 
&c.had uſed to habe, in reſpect” of the ſaid Dix pounds ' tel 
part, of all the Con within the ſav Wannoz and 
Tithes within the ſar Wannoz, being ſevered from the 
parts, he took Ly Title under the ſaid Earl. And it was — 5 
on demurred , — argued fo2 the Plaintiff, - 8 was 
not any eg koꝛ a La man is not capable of CES. an „ und 
there Pur nuance ot᷑ time can give him any 
S whereof he is = capable; 3 * antient courſe Hen our 
La, he cannot ſue them: and Civil Law did not per- 
mit à man to ſue fo them there, Aro de hun not any remedy, 
| and therefoze not os right. here is not any alſo can p2e- 
ſcribe in a thing in groſs per que Eſtate, and here he pꝛeſcribes, 
as fo2 a thin 8: and he cannot p e, às toa thing L 
-ptirtenant toa ang. fo2a Spiritual thing —— be ap 
ant to a Tempoꝛal, and fo2 at purpoſe cited a 1 Cale toberu edin 
this Court betwirt Shirwood and Winchcomb, 36 Eliz. TUherefoe, 
&c. Butt all the Court, upon the firſt — reſolved to the 
contrary, That it is a good Peelrription, Fo when the Lozd 
hath tiſed, from time whereof, &c. to pay th „ &c. ànd in 
4 thereof to have all the Eithes $ within vs f Darno? ft ſhall 
be intended, That, at the beginning, the Lozd hay all in his 
hands, and then might p2 preſcribe to pay a ſum in diſcharge of all 
the Tithes within the Mannoꝛ, c whenhe gave theTenancies ta 
hold or him, e always atterwards ow tohave the Tithes gf _ 
3 


—  — — 


24 


1 8 Trinitatis Quadrageſimo ſecundo 


Lands and Tenements, it is a very reaſonable pꝛeſcription: 
foꝛ now he hath no moze, then what he had befoze, fo2 he had 
them-beto2e a, retainer,and now he takes the Tithes themielves. 
And Gawdy ſatd, it may be, that the Parſon befoze time of me- 
mo2y granted tho hole Tithes tothe-Lo2d of the Bannoz, rendzing 
Reitte which was —— by the Patron, and D2dinary, and 
this, being — He 0 Wo trap wel well be lo intended, Quod 
Popham conceſſit, ac in, Char t was their pincipa n of 
the Jud emen. between 3 nd Hearn, 0 bh Id, £ t in 
this Cale, the Loꝛd od remedy at the: Common 
Law, oz in he 8 — Court; Wherefo2e they intended to 
have adjudged it ro2 the Defendant : but then Exce eption was 
taken to theqpleading, that the Converſion was ſuppoſed 10 Sept. 
40 Eliz, and the Defeudant ſaith, That he found them the 20 sept. 
and converted them the 10 ot Sept. which-is repugnant in it 

felf, which the Court held incukable, Vid. 1, & 2 Ph. and Ma. Dy. 3. 


; Grygg verſus Moyles: Hill. 42 Eliz rot. 118. 


Ear Firms Upon n deckel Qervic, The Caſe. was; 
lett Lands fog yrars, reiung 50 Rent per annum. dt the = | 
Feaſts, vir. Mich, $GrProviſo; Wat, If the be axteat᷑ by the 
pace of a year; aftrc the day of payr ment, it being Jawfutlp D&- 
e ee hg rims 

; r 
Dem e Difirels upon the 


found 
— Fong wh 1 122 1 Nentred, 
and lett — . 227 arp was 
{awful ? was 1 the Tourt 
reſolved bo oe efenvant 15 Pat 1 12 — en . 
if therebe I. — L- L any time of the Peſts. — 
cnps e ee ey part of the pear 
fk 3 
woꝛdis ate plain, Wiherefoteit ow avtungep I tbe 


Wood erjur Reignold Paſch, 4 4¹ Eliz. rot, 350. 


E. Jeon geo 6 Leaſe oftheLad 2 8 wife-of 4 19 5 Ruſſel, 
Apon a r 1. 55 —. 
——n ee, 1 Mai, 13 EAA by 
Ralph Sheldon, in confideration of W 1 
Ne arp an and 1 Hes . — and after, to 
9 , 
uſe ot himſelf, and the —_— — 155 ann aſerat 


body, with-ot 12 — 2 ver ; and afterwards in Deremb. 


16 Bliz. Sir Jo. Ri Alert that l nm £9 the Detendant foꝛ 31 years 


ts commence after the end ofafomer Term; afterwards in Jar. 


16 Ex. the Marriage took effect; the firſt Term expires; Sir J. R. 
Dies , the LavpR. Enterg, and letts to the Plaintiff, who, r Upon 
Entry by the Defendant, bzings this: ation. Et 

frey 10 the Plaintiff moved, That this-Leaſe _ or barr, 
192 veſfroy-the contingent Uſe, oꝛ Eſtate to the Feme, but that 
ft would well rife ; fo2 the Feẽ out the Ale is derived, 
continues, and is not touched by this Leaſe; as a deſcent ſhall 
not bind a Leaſe, becauſe de may have his Lealt, and not 2 


8 


_ 


— 
Rome won, 
CE not #0" oe At er ro —ancr— > ou 


Eu T'Z AB E THE. in Banco Neginæ. 
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ꝙ— — 
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the Freehold; So 1 | Ed. 3. 5- It is ſaid, it a Termer = years be 
oluſted by Ft ine of Lanng in 7 neient Demeſa, ho fhall a _ that by 
Deceipr, during his Term, and no longer: 115 if a Covenanter 
be bound in a Statute, after the Covenant 99 Wal Marriage, 
that ſhall not be extended upon the Feme ; and t ale Hill. 42 Eliz. 

between Leigh, and Burton fn the Ts 1 85 was hoot 1 1 

this — ge ah ere E Caf 2 dene 

YU if he ler to hf Fee 


| ven. th oe 
the i all not 
the t 


Ale We 43 meerty vo 
Eſtate in him; a 
ment, d Gi t in 
it woll! 


0.9 Frer-bo 1 05 is not 
when it hou 1 a Sur. Le 


we © þ 11 8 1 — 
der it. . I remus, and the. 
e 0 7 thi inf th fi, Sed, Gandy 
I e (oh, Sed, 
journatur. poſtea, aL 112 Pi. 1 f | jy Il] 
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(4) 


(5) 


Douglafs verſus Shank. 
Mich. 41, & 42 Eliz. rot. 221. 


Lions Firmæ. The Plaintiff: declares of a Leaſe fo2 years, 

habendum a die Datus, virtute cujus Dimiſſionis he entre, and was 
poſſeſſed, until 4 the Defenwant The Defendant plead: 
ed inn fo2 the Plaintiff, it was alledged 
in arreſt o Jungen thar the Declaration was not good, 
becauſe the time ofthe ent, char isnot allevged...fop he entred 
on the pay of thevemile,he is difleiſo2, and the Action not main- 
tainable. But Tanfield and Coventry moved, That it was good, 
fo2 when it is ſaid virtute cujus Dimiſfionis fuit poſſeſfionatus, it cannot = 
be intended, but that he entred after the beginning ofthe Term; 
and therefo2e it was ruled in 15 El. in Bracebridges Cale, that there 
needed not any Entry at all to be alledged, — the uſitat plead⸗ 
ing ſhall be virtute cujus fuit and ſo were all the antient pꝛeũ⸗ 
dents; fo2 it neceſſarily implfes an Entry in due time, 2 
he could not be D virtute Dimiſſionis: fo, it beet entred betoze 1 
Term began, ye e is a dildo, and ik after the Term began, 
bꝛings an Ej ,Declari t he entred befo2e;aithou 
he i ene co ct. It fg ill; 92 it is againſt the expꝛels 
allegation; and ſo it was adjudged here betwirt A and 


Fuller. And of that opinion © were Popham and Clinch ; becauſe the 
Declaration cannot Law, i intendment; and if it were 
not food | — the Common ft is aided b the Statute of 
vetng aſter Uervi 7 — which hath found him guilty, which 

annie be, not — . — by vertue of the 
Leaſe. But ee 111 ongeſt ſhall be taken 
againſt the Plata, viz. That he tred the day of the Leaſe 
made, and that is not the woꝛds virture cujus, EC. 
Foꝛ Fenner laid, Thi 7 H. 7. A L 02 prætextu cujus, nec 
nec minuit. Po 3, i where there is any expreſs 


egation, which reththe e concluſion. And Gawd elied upon 
al awdy x 
Cliffords Caſe, Dy. 96. wht he ſaid is all one. Adjournatur. Vide 1 H. 
6. 6. 2 H. 4. 13. 12 H. 7. 19. Note. Trin. 43 Eli it was moved again, and 
and it was then reſolved, That the Declaration was ill for this caufe, and ad- 
judged for the Defendant. | 


Wortley verſus Herpingham. 


t. TC —— being Farmer ofthe Recoꝛy of kirk. burton 
Dir in At ad may aeg 950 0 0 upon the 


. Statute of 2 Ed. 6. fo2 2 ALTA nga p vis Tom, the Tithes not. 
being ſet out, and demanded the treble. Ualue. The Defend-' 
ant pleaded Noe-Guilty. Coke, Atto moved, That it was 


not any iſſue in this Action. But all the Court reſolved, That 
it was well enough; fo2 it was not fog a Non- feſance, but tg a 
Male feſance, wherein the Tort is ſuppoſed, Andin an Actionupon 
the Statute 2 which prohibits afhing, upon . a penalty is 
demanded, th fie may be Non Culp, 02 and ſo it hath 


Non De 
been oftentimes ruled in this Court. UWherefoze the iue was 
joynev acco2dingly. 


Dalſton 


— 


ELIZABETH E, in Banco Reginæ. 


— 


Dalſton verſus Thorp. Mich. 41.8 43 Eliz. Eborum. 


E ele of a Judgement in the Common Bench in debt upon an 
elcane. The Erroꝛ aligned was; fo2 that the Dztginal 
Urit had not the Sheriffs name to the return thereofaccozding 
tothe Statute of Vork, 12 Ed. 2. And foꝛ this cauſe it was moved, 
that it was Erroꝛ, and the Judgement reverſeable. But in regard 
the Defendaut had appeared, and the Plaintif had counted 
againſt him upon the Recozd of the recovery, and the Defend: 
ant had pleaDeD Nul tiel Record, it was holden not to be material, 
although the writ had not been returned; fo2 he ſhall never take 
advantage after appearance, and pleading of ſuch a Miſpziſion, 
no2 of the Mis awarding or mean pꝛoceſs. Theretoze the Judge⸗ 
ment was atfirmed. 2 FA el 


Parks werſus Jackſon. 


Ex of a Judgement in the Queens Bench, in an Ejectione Fir- 
mæ. The Erro2 aſsigned, That the Plaintiſt after Uerdict, 
betwirt the day of the Niſi prius, and the day in Banco, had entered, 
whereby his Bill was abated; and it was thereupon demnrrtd, 
and without hearing auy argument reſolved, that it could not 
benſsigned fo2 Errq; to2 it pzoves that the Bill is abateable, 
but fs not abated in fait; and although it was alledged, that 
$ being meſne between the day of Niſi prius, and the dap in Banco, 
as he had not day to plead, and therefoze ſhould aſsign it fo2 
Erro2; The Court notwithſtanding held, that it was not ma- 
terial to aſsign it 55 Erroꝛ; fo2 pon ſuch ſurtniſe, which goes 
onely in abatẽment, the Judgement ſhould not be examined. A ſe- 
cond Erro? aſgigned | 8 
able upon the Roll die Sabbathi, AA. —— Martini, and the writ it 


ſelf was returnable die Jovis, poſt quindena Martini, ſu as it varies from 


e Roll, and is not warranted thereby, Wherefoze,&c: But the 


ourt held it to be no Erro, fo2 in regary' Diſtringas was award- 

ed upon it, and the Trial is upon the Diſtringas, the Uerdid is 
good: and if not, it is holpen by the Statute of 18 Elz. of Mis. 
awardingof pꝛocels. Wherefoze the Judgement was affirmed. 


Hertford verſus Gernon. 


. eee | | . 5. 27 
DL Rror of a Judgement in the Common Bench. The Erro? af: 
E ſigned was; becauſe the Plaintitt bzought bis Aalen u on 
the Caſe againſt the Sheriff, fo2 ſufferingone ſuch, who was in Exe 
ot on foꝛ debt due to the Plaitntiff,to eſcape. Whereas in this 
Caſe he ought to have debt, and not a&fon upon the Cale. 
onto pave the oneaction, d he other: Clihercopon the Inver 

„ 8 n the ge- 
ment was affemen. | | 


Ta ylor 


I was, That the Ven. fac. was awarded return⸗ 


17 


(8) 


— _n,.. — * 
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(10) 


(11 


"Taylor Seiſus Wilbore. 


Recor ut a u ment ne Common "Bench in an Bjecti 
a — dre Erro — the * ud 4 75 


conſtat curiæ, hit 


ercepted in the 

Becauſe the fendan — "he a quoad a third part, 

and the Judgement is entred:thereupon, .Quod defendens eat inde 

fine die, & querens in miſericordia; &c. Whereas it ought to have deen, 
nod Le Plaintiff nihil capiat par billkm fo2 that third part. Sed non 


. fo2 all the courſe of Entries, when part is found foꝛ 


the Platntiff, and part agalnſt him, is to enter onelp, Quod 
Neale eat ſine nn die ** — whereof "be is acquitted.. þ 7 No 


d nat appeared Wat Term, they ca 


doe they would have afirmed that Judgement becauſe the 
Plains if ba ; auſed vim to be 


| Dowdenay verſus Oland. Trin. 4¹ Eliz rot. 1169. 
5Retor of a Judgement: in the Common Bench, Trin. 40 Eli 
tor 2716, Aſſampſic, e he · was obliged to the Ho 


dant by an Obli tion, in _ the payment of 201. at a day 
mentfoned in the Conditions And whereas the 4 intend⸗ 


to e e n üncer ag: ainſt the Defendant pro 
— gs 10 5 N ſatisfied of the debt; rogk 
faith a CI of 1 cat. d 


ncery r 


D hat 
delivered it, 
Dant pleaded Non Rey and found a ainſt im, and, after di⸗ 
vers motions in the Common Bench in ſtay of —_— 


becauſe the conſideration is not ſufficient, being onely to ſtap 
Sute in „0 


1s matter of — — 
to be good enou 
Erroꝛ being b2ottg 5 = 
Mich, 33, $044. Pl. 1. 


r nr 15; RR 
Trin. 42. in Gommuni Banco. 
Whyte verſus Geriſh. 


R Fm. The Caſe was, That one made a gift in Tall, 
reſerving Rent, Tenant in Tail ſuffers a recovery. 
Whether the Rent were gone, oꝛ not 2 was the Queſtion, on 


EPA n ** . b 
+ Sat b . = 2 : : 5 1 
eee ee eee 1280 > 6 38 


7 


Eraser t t, in Banco Regina 769 


derſon uind Kingſmib held, That, it wag; Foz otherwiſe the Land 
ſhouid be holden of two, viz. of the £0no2, and ot the Lam Para- 
mount. And Anderſon ſafÞ, there gs not any uiſorence fe 
this Cale, and the Cale reſolved, where he in reverlion rm 
ed a Rent charge, and Tenant iii tail fuffered a Recovery 
Walmfley and Glanvile e contra, fog he in reverfion is in polletsie 
of the Kent, and it cannot be taken from him by a Becavery 
againſt another, and he yath not any-recompente to? it, upon the 
Recovery,invalue; fog the recompente goes onelp ta the Estate. 
tall, and the reverſion, and he huͤth not any retoͤmpenle fo2 the 
Rent ; and it is not like to the Caſe, which was put ot a itt; 
charge; fo2 that was never executed after the Srant, and che 
Orantee was never in poſſelsion thereok at the time of the Reco⸗ 
very, But it is here executed; as where Tenant in tail Grants 
a Aent⸗ charge, and after ſuffers acommon Recovery, the Rent 
rematns; and as to the Tenure of two, Walmſley: held, That it 
well might be, as in the Caſe, where a Yeſnalty is created aftey 
the Statute of Dia Emptores Terrarum. And the Donor here ſhall 
have all the ſervices, which he had betoze the Recovery, (here: 
Adjournatur. Reſid. poſt. . ys ty > £154 


Ship with v erſus Steed. Trin. 41 Eliz. rot. 1951. or H. 


2 ky . | 1 44 | 

Der vpon an Obligation conditioned fo2 the perfo2mance of To: (13) 
venants, in an Jndenture between Willam Steed, and Ann hig 

wife on the one part, and the Plaintiff on the other part. The 

Defendant pleaded: the Jndentuxe, as an Jndenture of W. S. and 

Ann his wife, whereas in truth the Feme never; ſealed. The 

Plaintiff replies, That the Jndenturceſhewiby the Defendant 

non füit facta inter William Steed, and Ann his Uife on the one part, 

and the JH on 80 other. And thereupon thep were at iſſue, 

and the Jury found, That the Baran tealed it, but the Feme dil 

oy And all the Court held, that this Clerdid is found againſt 

the Defendant, mho pleadeditas the Deed of the Feme. And An- 

 derſon, Glanvile, and Kingimil held, That. the enn not ſtop⸗ 

pid to ſay, that the Deedſhewn is not the Deed ol the Baron, 

| and Feme. But he is Eſtopped by the Condition Ee t 

tere is ls notanyſuch Jndenture ; as 3 Ela. Dy. Smichs Cafe. And 

2: Glanvik and kingſmil held; That if the Baron had ſealed and deli⸗ 

bercd it in name of the Feme; it had been the Deed of the feme, 

during the life or the Bargn. And it they by Indenture bargain- 

ens, and ſold, the Land ok the Feme, rendzing Bent, it had been; a 

Jpsdod Dees of the Femes, becauſe the afterwards might have ac⸗ 

| Lrepted the Bent, and affirmed it as her Deed. Wheretoze:1t, 

was adiudged fo2 the Platntiff; 12 WENT 


Barham yerſus Dennis. 


Reſpaſs. Quare vi & armis in Aunam filiam ſuam inſultum fecit, & ipſam (1 2) 
. cepit, & impriſonavit, Gr. The Defendant pleaded Not guilcy, and 
found agpind him , and damages aeſted k the taking xo. 
and foꝛ the impꝛiſonment 61. 13 5. 4d. Williams moved, Chat this 
Aution lay not; Foꝛ the Father ſhall not have the adion, unteſs: 
foz the taking ok his Son, and Heir, 02 of his Daughter; and 
Heir; which is by reafon that the 9 ol them Arber 


* 
* 


"OS RS 


which 
Glanvile denied it to be Law, and ſaid, That the Agion _ = 
dDzolight 


8 n 


—— — 
— 


ma Bancd, 


Ebat A 4, in COin]t 
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e | d bebt to 
50 l. And Anderſon, Glanvile and Kingſmil held, that the actior Weft 
lap, fo; it is a (everal bill fo2 the 501. and a bill alſo fo2 the 
rol. and he well may maintain two actions thereupsn, But 
Walmſly held it to be one Entire bill; and cannot be ſaid tobe 
ſeveral bills, being all by one ſame Deed. But if he had written 
in one Deed; Be it known, that I owe 101, &c. In cujus rei Teſtimonium 
&c. and had after written, Be it known alſo, That I owe 101. In cujus rei, 
&c. and put his ſeal thereto: this had been ſeveral bills. TAhere- 
to the other Juſtices agreed, and ſatd, That ſo it was here, &c. 


Ewer verſes Moyle. Hill,-4 I Eliz. rot; 108. 


He Caſe was; One Tho. Moyle was ſeiſed in Fee of a Mannoꝛ, 


whereof the one motety was holded in Soccage,t the other mot- 

ety by Knights-Service; and of a Parſonage àppꝛopꝛiated, and lett the 
DBannoz, and the Parſonage to the Þlatntiff fo2 years,rendering 
77 J. 6s. 8 d. per annum; ahD Deviled the Manno to Thomas Moyle, 
his eldeſt Son, fto2 life, remainder in Tail to John Moyle, his 
ponger Sot, now Avowant, and died. Thomas Moyle ſurrendered 
his Eſtate to John Moyle, who diſtrained; and in his Avowry ſhews 
all this matter; and that the Parſonage was wozth Twenty 
Marks per annum; and fo2 five parts of the reſidue of the Kent 
being divided into fir parts, as fo2 Rent due fo? five parts 
. 02, be Avows, the Plaintiff ſaith, That the Parſon- 
2th 201. per annum; butt ſhews not of what value the 
Danno2 was, and demanded Judgement of the Avowry. And 
hereupon the Defendant demurred, becauſe he doth not 


ſhew the entire value of the whole demiſe; and it was much 


debated, whether there could be any appoztionment in this 
taſe ; Fo2 although there ſhould be an appoztionment in caſes at 
the Common Law, as tn caſes where Land at the Common 
Law, and Land in Burrough Engliſh, are lett fo2 years, and 
ihe N r = one _—_ — the. von at t .4 — 14 
aw,and o . r by Ye uſtame; and fo of a de- 
ſcent ofa reverſion to Coparteners, add a partit 10 made be⸗ 
twirt them: pet if it ſhould be ſo upon a deviſe, which is the 
act of the Leſloꝛ, eſpectally as this Caſe is by the ſurrender of 
the Tenant koꝛ lite, fo2 until then, there was not any appoꝛti⸗ 
onment to be made, the Court much doubted, and were of ſe- 
veral opinions, and if there ought to be an appoꝛtionment, how 
it ought to be made. TUhether the Tenant ſhould not ſhew what 
is due, and plead a tender thereof? ſoꝛ, whether the Avowanc 
ought not at his peril to ſhew the value of the Entire? where: 
tponthe Court moved the * 7 agree; and they thereup- 
2 on 


J 


) 


IN Term. Trin. xlii. E 1 2. in Com. Banco. 


on onputt e put the matter 1 — gent vide f02 the  appoztionment 28 
Ru Elz. Dy. $2. ahV4 Afſ. 5. 30 Al. 12. 7 H. 6.3. 
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WEE Hall verſus Matthew Denbigh, and others. 5 N 
Hill. 42 Eliz. rot. 930. 


| 7 „„ —2—xa 
en Fimz, Ofa Leaſe of Francis Fulliamb, by Ji 


— RO dated 1 Novemb. 39 Eliz. Habendum a confe- 
l Gone Indenturæ prædictæ. 
2 l ſuppoſed 2 Novemb. 39 Elia. The £ b b 
or guilty ; and found againſt him. And after 
(EYPU Uerdic, 5 was moved in arreſt ot J 


he Court, after divers arguments, 
that it was well enough. Foꝛ when 


as 5 H. 7. 26, Dy. 167. 221. (Wherefore 1 
Plaintiff. . 


: Howel verſus Johns. paſch. 42 Eli. rot. 36 4+ | ; 


Eur at a Judgement in Gloceſter, ina Court of pyepom owdere, itt 


an action upon the Caſe foꝛ moꝛds; where the p fon 
was to have a tet every Saturday, and ũ Court of Pyepowders 
everp Market ⸗ day. The firſt Erro2 aſsigned, was; That a 
Court of ere cannot be to a Market, but onely ta a Fayr. 
But the Court held, Chat it well might be to the one; oꝛ other. 
Decondlp,. Becauſe ths action ts fo2 wozds not ariſing in the 
Market; f02 the Market was holden 8 Juni, and the woꝛds (as 
appears by the Declaration) were ſpoken 5 Joni: Attd it was hold- 
en by the whole Court to be Ertoz, Fo2 they cannot meddle with 
any matter in that Court: but with what happens inthe „ 
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Collins Wills and his Wife. 


Sſumpſic, ; and d lareg; Chet, whereas the Defendant Wills 
(31 A was umd the other Ber kendant Te now Wife, and 
the Plafntiffs Daughter) andthe Plaintiff. offered to give with 
her in Marriage 801. and would give no moꝛe and Wills the other 
ponent required 90 l. and without that . not SEE Arty 
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Coſtard verſus Windet. Paſch. 44 Eliz. rot. 127. 


Ebt upon ah Dbligation; conditioned: fo2- perfozmance of 

Covenants in a Leale; upon demurrer, the Cale was; 
Chat one Doctoꝛ Longhem, being Ood q of the Civil Law, and ne⸗ 
ver any Spiritual perſon, was admitted, inſtituted, and induced 
to a Beneũce, and afterwards made a . eaſe fo2 years ofthe Re- 
toy: the Patron and Oꝛzdinary, befozes 13 Eliz. conſitin it: 
and he was afterwards deprived. by Sentence declaratozp, quia 
mere Laicus. IAhether this Leaſe ſhould bind the ſucceſſoz? was 
rhe queſtion. Doderidg fo2 the Defendant. argued , That it 
ſhould not bind. Foz, being a Lay. man, be was never tapable, and 
ſo the inſtitution meerly void; and he never was Incumbent. 
And of that opinion was Gawdy; that ſuch acts, which he was 
nor capable to do, hall not bind the Succeſloꝛ; becauſe upon the 
matter he was never Jncumbent and in pꝛoot thereof was ct- 
ted, 4 H. 7. and 28 H. 8. Dyer. But Popham, ànd Fenner, e contra. 
in regard he was Parſon de Facto, and ſuch an one, whereof 
Law rakes Conuſance by his Induction; and the people cannot 
take notice of any other, all ads done by him, during that time, 
ſhall bind as well, as ik he had been rightful Parſon. Foz it 
would be miſchievous, tk all the acts by luch averments ſhould 
be dꝛawn in queſtion; And every one agreed, That all Spiritu. 
al acts as Marriage, the Admintſtraticn of the Sacraments; cc. 
by ſuch an one, during the time that he is Parſon,are good: dy 
the ſame reaſon, theſe Tempozal aas and this Leaſe being con- 
firmed by the Patron, and O2dinary thall well bind the incum- 
bent (ucceſſo2. Therefoe they, by ent f Gawdy, reſolved ta 
have adjudged it acco2dingly, Clinch abſente. Bnt koz other de- 
leds the Judgement was ſtayed, br 


Agard werſus King. 


D* fo2 Rent upon a Leaſe made to the Teſtatoꝛ of the De⸗ 
kendant, and declares ot a Leaſe made de anno in annum, quam- 
diu ambabus partibus placeret, and that the Teſtato2 occupied it fo2 
two years, and paid the Rent, and part of the third year occupt- 
ed it, and died. And fo2 Rent of the third year the Action was 
bzought. The Defendant pleaded Non debet; and found a- 
gainſt him, and now moved in arreſt of Judgement, That this 
was but aLeaſe at Mill, which determined by his death. And 
ſo the action lay not fo2 this third year. But Gawdy, and Fenner 
held, although, at the firſt, it was a Leaſe certain but fo2 two 
yeats; pet when he occupies, and enjoys it part of the third 
years it is then a Leaſe certain = that year alto; ſo as neither 
the one, oꝛ the other can determine the Mili during that year, 
which he had begun to occupy. Wheretoze the Action well lies 
fo? the Rent of that year. Popham held, That it was a Leaſe at 
Will fo2 the other years after the two years, And then it deter⸗ 
mined by the death of the Leſſee. Et adjournatur. 


Bolles 
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(8) 


de:: Bolles verſus Hewit. 


7 an Obllgation, made to the Sheriff. The Conditt- 
2 of: was, That; it ſuch an ane, who was arreſted upon a Latitat, 
appeared perſonally, and anſwered, &c. -The queſtion: upon de. 
mitrret-was, {Uhether this were-a-good-Obligation within the 
Stattiteof 23 H. c. fo he might appear by Atto2ney, and anſwer, 
og peradventurs would. be accepted. But it was reſplved: 
That: m regard his appearance is neceflary ta put in ſpecta 
Bail; if the party-requires it; theretoꝛe the Bond is good, and 
fs tiled in the Court, between Woolverſton, and Sackford. And of 
that opimon was the Court here, but they would adviſe, 


Peoſter yerſus Taylor. = 
| — — Foꝛ that the Defendant; upon ſuch a conſideration, 
ümed to pay to him 1001. viz. 50. l. at one day, and gol. 
at another day, and-fatled on the firſt day, and betoze the ſecond 
dap the Plaintiff bought an Aſſumpſit, and. whether it lay, oz, 
iwas the doubt. and the Court held viz. Clinch arm Fenner 
(eæteris Juſticiariis abſentibus) that it well tay; but they would ad: 
vile# Poſte. | 235 
Robert King verſus Mary King. Hill. 42 Eliz. rot. 249. 
E. ofa Judgement in the Common Bench in an Ejectione 
Firmæ. The Etroꝛ aſsigned was, becauſe the Ejection ſuppoſed 
was of a demiſe sf Thomas Bull; and Ann his wife. The Defend. 
alt pfeaded Not Guilty. Jn the Recozd of the Niſprius, the demtſe 
was Hiedged to be by Thomas Bull, and Agnes his wife: ſo Agnes 
koꝛ Ann, and ſo not warranted by the Keco2d. And the UGerdia, 


And Judgement thereupon erroneous ; and it was moved on 


the other part, That Ann, and Agnes are all one name. And if they 
be not, yet in regard ſhe is named the Mike, &c. although ſhe be 
miſnamed, it is not material. And if it were material, that pet it 
is amendable ; becauſe it is the default of the Clerk, That 
the Recon ot Niſi pra varied from the pꝛincipal Reco2d, which 
is thewarrant thereof, But all the Court reſolved, That Ann, 
and Agnes ate (everalnames. And that it is not amendable after 
Qerdia:becauſettts a matter in fait, and may be to the would be 
of. the Jury, to malie them g1ve a talſe Uerdid. Foꝛ if it thould be, 
amended.tt ſhould be to make it agreeable to the firſt Recoꝛd, and 
that/peradventure would be falſe, Fo2 Thomas Bull and Ann his 
wife did not demiſe, and ſo the mand was. that the Leaſe was 
agrecing with-the pncipgl Record, the Defendant could not 
with the PuUncepal Recozd, the £2cerengante could no 

_ Dern con Sal of this Leaſe, and this alteration ſhouln 

to alter the Uerdin in matter of fait. which never ought to be. 
Vide 10 Kl. 7:25. 11 H. 6. 11. 20 H. 6. 15. Dy. 260. 2 R. 3. 11. And Gawdy, 
and Fenner held cleariy, That this Miſnoſmer of the Feme made it 
material, and avoided the whole Leaſe. And it is not the ſame. 
Leaſe,whereofthe Plaintiffdeclares. But Popham Doubted there- 
of, becauſe the naming her wife was lufficient, and the naming the 
Chriſfian namets idle, and nat material. Vide 11 Aſſ. 11. & Dy. 299. 
Et adjournatur. Afterwards Mich. 43 & 44, Eliz. It was reverſed fo: 
the Erroꝛ aſsigned. * 

JS, Se ; 
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The Counteſs of Salop verſus Crompton. 
Mich. 4 1, & 42 Eliz. rot. 


Ction upon tbe Caſe, whereas the 8 20. Febr. 3 4. Eliz. Let 
Aunts the Dekendant an Houle, a Stable, and thꝛee Barns in 
Shirland, Habendum to him at TU, and the Defendant Entred ac⸗ 
coꝛdingly; And afterward 20. january, 36 Eliz. being ſo poſſefled, 
tam negligenter, & improvide kept his fire in the ſaid Poule, C hat 
thꝛough default of good keeping thereof, the ſard Houſe, Stable, 
and Barns were burned down, to her damage, cc. The De⸗ 
fendantpleaded Not Guilty, ahdafter Cerdic it was moved in Ar: 
reſt. of Judgment, That this Action lies not againft a Tenant 
at Till, who burns the Pouſes by negligence : Fo2 againfta Te: 
nant fo2 Life, 02 years, 02 other particular Tenant, who comes 
in by Demiſe of the party, an Action lies not fo2 Taft at the 
Common Law: But by the Statute an Aon is given againſt 
Tenant fo2 life, 02 years; But Tenant at Will remains, as at 
the Common Law. And there is not any remedy aginſt him fo2 
voluntary, 92 negligent Waſt. But on the other Part it was 


ſald, That although Waſtifes not foꝛ a negligent, oꝛ permifiive 
Waft (fo2 it is not given by any Statute, becanſe the Eſtate of. 


Tenant fo2 Till is uncertain, and by reaſon of the uncertainty 
he is not bound to repair it) yet fo2 a voluntary which deſtroys 
the thing demiſed, 02 me voltntarte negligence, whereby the 
the thing Demiled ts loſt, an Action well lies: As Licr.fol.15.fS,That 
Treſpaſs lies where tenant at will cuts down the trees, as 
it lies againſt a Shepheard, who deſtroys the Sheep committed 
unto him: So 12 Ed.4.18. Baylif of Goods waſt them, Action 
upon the Caſe lies, and 14 H. 8.8& 48 Ed. 3 25. Brook Action ſur le 
Caſe 25. And Mich. 3 H8. rot. 755. The Earle of Oxford ver/vs 


(103 


Marning; Aktion upon the Cale was bꝛought, ſuppoſing that the 


laintiff was Tenant fo? Lite, Reverſion to the King in Feet 
nd the Defendant was Tenant at Mill to the Plaintiff, and 
cut down ſixty Daks, and carried them away, by reaſon whet- 


of the King recovered the Place waſted, and treble Damages 


againſt the now Plaintiff: But no Judgment can be found 
therein. And another Pꝛeſident was cited, Mich. 22. H. 7. rot. 320. 
Cricoſt verſus Nichols, where Tenant foz' years made a Leaſe of 
Parcel thereof, fo2 a leſſer terme of years, to the Dekendant, an 
Action upon the Caſe was bzought againſt the Defendant, foz 
negligently burnig his Hotiſe:But there is not any Judgement 
to be found therein. Wherefoze,&c. But all the Court held in 
this Caſe, That fo2 the negligent burning, this, noꝛ any other 
Alion lies: Foz he comes in by the A of the Party, and it was 
his folly, that he did not pꝛovide fo2 His remedy. But Popham, and 
Fenner agreed, That if Leſſee at TUtil cuts down-Trees, an q- 
ſtion of Treſpaſs well lies, Becauſe he voluntarily deſtroyed the 
thing Demtlſed : So where a Shepheard kills the Sheep. But 
fo2 this negligent keeping of his fire, whereby his houſe was 
burned, no Action lies. TUherefoze it was adiudged fo2 the De- 
kendant. 5 Co. 13.b. Vide poſtea, Plac. 22. | | 
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(II) 


(12) 


is ulual in ſuch Caſe to x de miſericordia nihil 


Dighton verſus Bartholomew. Mich. 41, & 42 Eli rot, 354 


Rror of a Judgement in the Common Bench, in Treſpaſs ot 
Eaftault, Battery, and Jmpaſonment. The firſt Erroꝛ aflign⸗ 
ed was, foꝛ that the Oetendant pleaded there in Barr a Concoꝛd, 
Butt it was not With latisfagion, and io no Plea; alſo as it was 
p{eaded, it was not to2 the lame Tretpals, and ſo void, and yet 
the {ſue is taken thereupon, and found fo2 the Plaintiff, and 

gement gi! mice the Uerdia, where it ought to have been 
er 


ven koꝛ the Jniliciency of the Plea: And an Flue takenupon | 
© void Pied! ; Meerly nugatozy, and idle, and the Uerdic 
there void. As if in Oebt the Dekendant had pleaded Not Guil- 
ty, and Jſlue be taken thereupon, and a Gerdia is found, yet 
it is void, and Judgment ought not to be given, But all the Court 
held, That although this Piea was Ul, ſo as the Plaintiff 
have Oemurred (hereto, pet it-is not meeriy void: Fo2 Concoꝛd 
19a be in this Ackion; And although it be not ſuffictentiy 
v{eaded, The Defendant 


ant ſhall not now, atter Uerdic, take ad- 
vantage thereof:But it is aided by the Statute of 32 8.8 of Jſſues 
misjoyned. And to that purpoſe a ſfronger Caſe was cited to be 
adiudged in the Exchequer⸗ Chamber, upon a Writ of Erroz 
out of this Court, where the Dekendant in Debt upon angle 
Bill pleaded 3 without acquittance, which made not 
anz coloꝛ of Plea; yet Iſſue being taken thereupon, and found 
fo? the Plaintiff, Becaule, alt ought was an Iſſue misjoyned, 
pet it was a Plain ſſue iu this Action, Judgement was here gi⸗ 
ven fo? the Plaintiff , and that Judgment was alflrmed. Any 
when @ pꝛoper Ifſue is 4 77 an Action, although it be upon 
an ill Plea, And it is found by Uerdid, it is holpen by the Sta- 
tute. A ſecond Erroꝛ aſſigned was, becauſe the offence is alledg- 
ed to be befoze-the Pardon of 39 Eliz. and thereby the offence to 
the Queen is Pardoned; yet-the Judgment is 1deo — 7. — where 
it ought to have been aNibil onely foꝛ the Queen. And the Entzy 

| | 02 non capiatur, Quia 
pardonatur. But Kemp, and the Clerks ſaid, That ſometimes they 
uſe to Enter it accoꝛdingly, and ſometimes not. And the Court 
held it to be no Erro2, Quia non conſtar, That he was not a perſon 
ercepted. Wherefoze the Judgement was affirmed, 


Wats verſus Brains. 


Are of Murder fo2 the death ok her husband. The Oeten⸗ 

dant pleaded Not Guilty, And upon evidence at the Barr it ap- 

peared, hat two days 10 her Hug bands death, Ve, and the 
ekendant fi 


phcing 2 a Quarrel then betwirt them, The De- 
fendant was hurt in that Fray; and the third day after the Plain⸗ 
tiffs Þugband, paſſing by the Oefendants Shop, the Defenvant 
rſued him weren and the Pugbands back being towards 
m, lo as he perceived him not, the Defendant ſtroke him upon 
the caif of his Leg, whereofhe inftantly died. The Dekendant 
toercuſe himſelf affirmed,Thathe, who was flain,when he came 
byhis Shop, ſmiled upon him, and wryed his mouth at him; and 
therefo2e fo2 this mocking ofhim, he purſued him. And it was 
much info2ced by the Defendants Council? That it was N = 
4 


* 
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cauſe of Quarrel; And ſo theſtroak is not upon any Pꝛecedent 


Malice, aud — it is not Murder. But all the Court ſever⸗ 


ally delivered their Opinions, that it one make a wy, o2 diſtozt- 
ed mouth, oꝛ the like countenance upon another, and the other 
immediatly purſues, and kills him, it is Murder: Foz it ſhall 
be pꝛeſumed to be Malice Pꝛetedent: And that ſuch a flight Pꝛo⸗ 
vocation was not lufficient ground, oz pzetence, foꝛ a Muarrel ; 
and lo delivered the Law to the Jury, that it was Murder, al- 
though what the Defendant pretended had been true, Where- 
upon the Jury going from the Barr, notwithſtanding the Eve: 
dence was pregnant againſt the Detenvant, Eight of them a⸗ 
greed to find him Not guiley : But the other four withſtood them, 
and would not finde it, but to be Burther: And on the next 
day mozning, two of the four agreed with the eight, to find 
htm Nor-guilcy 2 And afterwards the other two conſented in this 
manner, That they ſhould bing in, and offer their Uerdig Not- 
guilty; And ik the Court dilliked thereof, That then they all 
1yotild change the Uerdict, and find him Guiky, And upon this 
Agreement they came to the bar, and the Fozeman pzonounced 
the Gerdict, that the Defendant was Nor guilty. And the 
Court much miſliking thereof, bei _— thetr direction, 
Examined every one &f them by the Poll, er that was 
his Uerdict, and ten of the firſt Part of the Pannel, ſeverally, 
affirined their Uerdia, That the Oefendant was Not guilty: But 
the two laſt affirmed , Pow they agreed, and diſcoverd the whole 
manner of their agreement: whereupon they were ſent back a- 
gain, and returned, and kound the Defendant Guilcy. And fo2 this 
practice, Harris , the Fozeman, was afterwards Fined 100 Mark, 
And the other ſeven, who agreed with vim at the firſt , every of 
them was fined 40 l. And the other two who agreed with the eight, 
although they affirmed, That it was, becauſe they could not en: 
dure, oꝛ hold out any longer; vet, foꝛ that they did not diſcover 
the J2actice , being examined by poll, but affirmed the Uer- 
Dict ,were Fined each ol them, at 2o.].and all of them Impyifon- 
ed: But the other two were diſmiſſed , pet blamed fo? lich a 
manner of conſenting in abuſe of the Court, And afterwards 


the Defendant was adjudged to be hanged. 
Dalton verſus Hamond. 


jectione firmæ. Upon a Leaſe of Hoberts, the Detendant veing Tc: 

L nant to one Luther, a Coop nome of the Mannoꝛ of Stanſted, it 
was holden per Curiam, that; it the Loꝛd demands an unreaſonable 
Fine of his Copy-holder, where the Fine is incertain, it he de- 
nies ft „it is not any Foxfeiture of his Copy-hold;and it was 
Ruled, as it was cited in one Hoddeſdens Cauſe, Jt was alſo hold: 
en, That where the Fineis certain, the Heir ought to tender it 
upon his pꝛayer to be admitted, otherwiſe, the Loꝛd is not bound 
to admit him: But where the Fine is incertain; he needeth not 
to bꝛing it, becauſe he knoweth not what he ought to bꝛing, But 
the Lozd ought to Aﬀeſs a Fine, and admit him, and he ought 
to have convenient time fo2 the payment thereof: And if he paps 
it not, the Loꝛd may Seile all as ſozfeited, It was alſo reſolved, 
That, it divers Copy-holds deſcend to one Heir, the Loꝛd cannot 
demand one Fine fo2 them all; But he ought to demand ſeveral 
© 0g gg 2 Fines: 
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Action lay not foꝛ t 


Fines : Foz, peradventure,the Heir may accept of the one, at the 


Fine Allelled, and refuſe the others upon ſuch Fines. CAhere⸗ 


foze, &c. | —— 
Wigley verſus Blackwal. | 


Tat The Defendant pleaded a Feollment from the 


Plaintiff: The Plaintiff ſhews, That it was upon Cond- 


tion, that if he payed 200.1. at ſuch a dap, and r0.1. fo2 every 


Fodder of Lead, which (ould be delivered unto him, by the 
Feoffee, 02 his means, and fhould make a ſufficient Leaſe fo? one 
and twenty years. of Bl. Acre, parcel thereof, that the Feoflment 
ſhould be void: And ſhews the payment ofthe 2eo.1. and that the 
Feoffee had delivered lo many Fodders of Leade , and that he 
had paid 10. l. fo2 every Fodder: And that Bl. Acre was parcel of 
the Land, whereot the Feoftment was made, wherein the Feok⸗ 
fee yet continued in poſſeſſion , and ſo he could not make a Leaſe 
thereof. And that having perfomed all the conditions, he centred, 
&c. Whereupon it was demurred. Firſt, becauſe it is not ſhewn, 
that he paid fo2 the Lead delivered him by the Feoffees means; 
Foz, That he ought to have done as well, as fo2 the Lead dellber⸗ 


ed him by the Feollee himſelf, which was holden to be a matiifeſ 


Fault. Secondly, Becauſe it is not ailedged, That the Leaſe 
of Bl. Acre was made, &c. F02 althoughhe cannot make a good 


| Leaſe , vet heought to make a Leaſe by Fndenture , which should 


be good by Eſtopple. But Popham, and Cinch held, That he need. 
ed not to alledge the pertormance of that part of the Condition, 


- fo2 it is tmpoflible tobe perfo2med : And ik he perfozme that Part, 


which is polsible to be perfo2med, it ſufficeth. Fo2 when a Con- 
dition conſiſteth of two Parts, and the one Part is poſible to 
be perkoꝛmed, and the other not, this is a good Condition: It 
be Ae that Part of the Condition, which is poſſible , 
ufficeth: But ik the Condition be altogether impoſible, it is 
void, And here he cannot make a ſufficient Leaſe , fo2 the Feof- 
fee is always ſeiſed. Aodit is not intended, that he ſhould make 
a Leale by Eſtopel, the Moꝛds being, That he ſhould make a 
ſufficient Leaſe, TUherefoze, &c. But fo2 the firſt point it was 
adjudged againſt agaiſt the Plaintiff. 


Griffiths Caſe. 


Ction f02 theſe Wo Ds, Thou haſt ſtoln my Mare, or conſenteſt ts 
the ſealing of her. The Defendant pleaded Not guilty, and 
found againſt him ö and after Uerdic it was moved, That an 


ele TUo2ds, Foꝛ they are in the Oisjuntibe: 
And as to the laſt TUo2d, it lies not: Foz he may be laid to be 
conſenting, becauſe he did not contradic it. And of that Opi⸗ 


nion were fenner and Clinch, being onely in Court, and awarded, 
Qnod Querens nil capiat per Billam. | | 


The Lady Ruſſel, and Woods Calc. 


He Lady Ruſſel and Wood, were returned by the Sheriff of 

L Berks to have made Reſcous upon ſuch a Bayliff, to whom he 
directed his MUarrant ta Execute his Crit. Williams, 
moved, 
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moved, That this Return was Inlufficient, becauſe it doth not 
appear, That the Bayliff had Rerurna brevium, which gught always 
to ve mentioned upon the Sheriffs Return; As 33H. 6. 20. 9 Ed. 
4. 19. & 2 H. 4. And all the Court agreed, That it ought to have 
been ſo, if he returned it as a Return ot the Bayliffota Liberty. 
But he here returns it in his own name, wherekoꝛe it ſhall be in⸗ 
tended, that it was his own Bayliff: And although he names him 
iu his Keturn, Bapliff ot a Libertie , that is but a void adition. 
And then it was pꝛaped, Chat they might be admitted to Tra⸗ 
vers this Return, becauſe it is falle, acco2ding to 4 Eliz. Dyer, 
212. And a Hꝛeſident was cited in this Court, 13 Ed. 4. rot.z. and 
that in the Common Bench it is uſual to admit a Travers in 
luch Caſes, But the Clerks ſaid, That the courſe of this 
Court hath always been to rejec ſuch traverſes, and that the 
zeſident of 13 Ed. 4. which is cited, could not be found, TUhere- 
02e Popham, and the Court commanded , that Pꝛeſidents ſhould, 
be ſearched, whether a travers had been admitted in ſuch Caſe 
And if it could not be found befoze thele times to have been ad⸗ 
mitted, then it ſhould not be allowed. TWherefoze, &c. 


Gumbleton verſus Grafton. 


AS upon the Caſe, l he delivered to the Plain⸗ 
tiff certain Moolls to keep, and the Defendant had convert. 
ed them to his own uſe. The Defendant pleaded Not guilty, and 
found againſt him. Godfrey moved in arreſt of Judgement: Fo2 
that the Ven. fac. and Diſtringas, bare Teſte upon one and the ſame 
day. But Gawdy, and Fenner held, that it is aided by the Sta- 
tute of 32 H. 8. of Jeoſatls, . Secondly, Me moved, that the 
Declaration is not good, becauſe he alledgeth not that he loſf 
them; and the converſion doth not take amay the Pꝛopertie from 
him, but that he always may have a Detinue; as 18 Ed.4. 23. But 
Gawdy and Fenner held, that the Action well lies: Fo2 the con- 


verſion takes away the pꝛaperty from him, and it is an offence, 


fo2 which this Action lie; as 2 H. 7. 2. & Dyer, 22, Cores Caſe, 
cUbereto2e, cæteris Juſticiariis abſentibus, it was adjudged fo2 the 


Plaintiff. | 
Harriſon verſus Nowel. 


Rror of a Judgement in Doncaſter. The firſf Erro2 aſſigned 
Lwas, Fo; that in this Aſſumpfit the Jury found foꝛ the Plain⸗ 
tiff, and aſſeſs Dammages, occaſione Aſſumptionis, whereas it ought 
to have been occaſione non performationis Aſſumptionis. Secondiy, Be- 
cauſe in the Judgement it was omitted, that the Oekendant ſic 


in miſęricordia. and fo2 both Cauſes , Fenner being onely there held, 


that the Judgement was Erroneous and it was Reverſev, 
The Earl of Pembroke werſus Syms. 


Reſpaſs upon Demurrer. The Caſe was, the Earl of Pembroke 
was Seiſed of the Banno? of Stoke-Triſter, where the Lieu: 
tenantſhip of the Foreſt of Fromeſer-wood appertained, and ſhews, 
that within the ſaid Foꝛeſt were tws Walks, the one called sta- 
verdalle-walk, the other called Brewcombe-walk , and * 


(17) 


(18) 


(19) 
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That the Licutenants of the ſaid Fozreſt, to2 the time being, 
had uſed always, from time, 8c. to grant thoſe Walks in Fee, o2 
Fee tail, &c. And that william Earle of Pembroke, his Father, was 
ſeiſed in Fee of the ſaid Pannoꝛ, and Lieutenancy, &c. and grant⸗ | 
ed that (alk , called Brewcompe-TUalk, to Sir Maurice Barkley in | 
Tail, and died, and that the now Earle of Pembroke confirmed 
that Grant, and further granted unto him the Cuſtody of sta- 
verdale-CUalk in Tail, Proviſo, &c. That he ſhould not cur down 
any trees ſuper przmiſſa. And becauſe he Had cut down trees 
growing in Brewcombe-{Tlalk, he entred, And the Dekendant, 
as Servant to Sir H. Barkleigh, the Son of Str Maurice Barkleigh, re: 
entred, whereupon the Action was bought. And upon. this mat- 
ter, diſcloſed by the Keplication, it was demurred in Law: Fir, 
Becauſe the Condition, That he ſhall not cut down Trees ſu- 
per przmiſſa,tS void: Foꝛ there is nothing granted but the Malke, 
and Trees cannot be ſuper præmiſſa, which refers onely to the ; 
Things granted. And therefoze it is impoſsible, and void: Foz ö 
a Condition is to be taken ſtrictly , accoꝛding to the woꝛds, and 
not by intendment: And therefoze it is not good; As where one 
grants Rent, Jſſuing out of the Mannoꝛ of D. upon condition, | 
that he ſhall not cut down Trees ſuper præmiſſa. So à grant of a | 
Warren, with ſuch a Condition is a void Conditfon to? the tm- 1 
poſstbility. And of that Opinion was Gawdy. Secondly, Admit⸗ | 
ting it ſhould be taken to extend to the Trees growing within 3 
the Walks, yet it ſhall not be intended by this TUo2d præmiſſa, 4 
to extend to Brewcombe-UUalk, which is onely confirmed, But ö 
to Scaverdale-TUalk ſolely, which is thereby granted. But they | 
all reſolved fo2 the laſt Point, That this Mozd præmiſſa ex: 
tends as well to that, which is confirmed, as to that, which ts 
granted: Foz that extends in this ſence to præmentionata, and 
to avoid his entire Orant, And, as to the fixſt, all the Inſtices, 
beſides Gawdyheld, That here ſuper præmiſſa ſhall not be intended 
of the Office ofthe Walks it ſelfe : Foꝛ that would be inſenſible, 
and impoſſible, and therefoze it thall be conſtrued, as reaſonably 
ft may be, tothe Trees . within the Walks, And al⸗ 
though premiſſa hath p2operly relation to the Thing it ſelte ,whicl 
is granted, yet when it cannot have ſuch conſtruction „it ſhall 
be as it may well ſtand with reaſon. And he, who hath the Tu⸗ 
ſtody of the Walk, hath Quaſithe Cuſtody of the Soyle it Selk, 
and of the things growing thereupon, viz. the Þerbage, and Paw- 
115 fo2 the Deer, which is the reaſon, That, if the Keeper of 


à Park cut down the Trees, it is a fozfeiture of his Dffice,fo2 
it is an hurt to the Game. And therefoze this Condition is 
neceſſarie, and reaſonable. And they denied the Caſes ot the 
Grant of a Rent, and the Cuſtody of a Park - Foz, if ſuch a 
Condition were annexed, it were good, TWherefoze it was av- 

* judged fo2 the Plaintitf. vid. 11. Co. 57. | 


Nat 
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pence, it it be demed: 
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Heath verſus Pole. 


A Cction {62 TCIO2DS 2 Whereas he was Ooalo? of Maidſton, 
That the Detendant Pour theſe Nloꝛds, Heath hath let forth 
Pfiſoners out of the Goal, and had bis part, and Shares with them: And by 
that means he came to his Goods: He had not a Sheet to his bed, before he 
let them out of the Goal to ſteal them. After Uerdict fo2 the laintiff 
it was moved, That an Action lies not fo2 theſe TWozds ; Fo 
as to the firſt, Þe may let Pꝛiſoners Olit, being acquitted, and 
to have Fees of them, and thereby he may have ſhare, and get 
his goods by that means, And fo? the laſt Aoꝛds an Action lies 
not: Fo2 it doth not appear that he hadany Sheets at all, no2 
is tt averred, that they ſtole any Sheets to2 him. And of that 
Dptnton was the whole Court, TUherefoze it was adjuvged fo? 


the Defendant. 


| Duncomb werſus Reeve and Green. 
Reſpaſs. foꝛ the taking of certain Raw hydes. The Deken⸗ 
Tran Juſftifies as Bayliff of Ipſwich, by Tuſtom there, That, 
if any Butcher kills any Beaſts within that Town, and ſells 
the Fleſh within the Market, Hets to pay two pence foꝛ every 
Dyde ; And that the x may diſtrain the Pyde fo2 the two 
And lo Juffifies fo2 that, &c. The Jain: 

tiff replies, that after the Diſtreſs the Defendants Tanned the 
Pydes, and ſo converted them to their uſe, &c. The Defendants 
Rejoynder ſay, That they Tanned them, becauſe otherwiſe 
they would have rotted. And thereupon the Plaintiff Memur⸗ 
red, and all the Court held it to be an ill piea : Fo2 the Cuſtom 
to diſtrain doth not enable them to Tan: Fo2 that is Toꝛtious, 
becanſe thereby the pꝛoperty is Quaſi altered, and the Marks 


to know them are taken away from the Owner, ſo as he can: - 


not have them again. And although one may in ſome Caſes medle 
with, and uſe a Diftreſs, where it is fo2 the Owners benefit, 
as Popham ſaid : As where one diſtrains Armoz, he may cauſe 
them tobe ſcoured to avoid Ruff : So if one Diffratns Raw cloth, 
he may cauſe it tobe Fulled, fo2 it is fo2 the Dwners benefit, 
But here this CONN not {02 bis benefit; Fo2 it takes fro 


him the notice of the thing, and ſo is a means of taking away 


=> 


the thing it ſelf: Fo2 he-cannot have any knowledge thereof, to 


have tt again. This cription alſo fo2 the payment of two 

pence foꝛ every Hyde, where the fleſh is ſold within the Town, 

cannot be maintained that Toll ſhould be paid fo2 that, al⸗ 

though the Þyde it ſelf be ſold elſwhere : The Rejoynder allo is 

9 de — rom the Barr. TUherefoze it was adjudged fo2 
e A | 


Counteſs 


(20) 
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an ear 


Counteſs of Salop verſus Crompton. Ante, Plac. 19, 


He Caſe was now moved again, and all the Juſtices reſol⸗ 
ved, Chat the aqion lap not foꝛ this negligent Waſt, But 
Cawdy ſaid, he allowed, That, if Tenant at will burnt, oz pul⸗ 
led down the Pouſes voluntarily , that. Treſpals lay, becauſe 
the privity of the Leaſe is determined by thts Act done; which 
his eſtate permits not, which is the realon of the Cafe in 2, & 
3 Ph & Mary. &121, & 15 Ed. 4. 20.82 H 7.11. That if a Bapyliff de- 


ſtroys the thing delivered, Treſpaſs lies. And where a Shep- 


heard will not keep his Sheep, but ſuffers them to bedrowned, 
Action upon the Cale lies, becauſe he there took upon him the 
charge. Bnt here he takes not any charge upon him, but to oc- 
clipy, and pay his Rent, and none will affftrme, ik a Leſſee at wil 
ſutfers his houle to fall down, that an Action ſhould lie againſt 
him: Foz he is not bound to repair it. Wherefoze, &c. and to 
this difference of voluntarie, and permiſſive Taft, Popham. Clinch, 
and Fenner agreed, And Popham laid, There was difference be- 


twirt an Intereſt, and an Authority: For ifa man hath an Au- 


thoritie todo a thing in general, Action of Treſpaſs lieg: But 
where a man hath an Intereſt, during that time his Yisfeaſance 
ſhall not be ptiniſhed by a general Writ ofTreſpafſs. But as it 
hath been ſaid, Jfatenant at will cuts down the Sree 02ptills 
Down the houſes , a generall Action of Treſpas lies. Foz there: 
by his Intereſt is determined, and he is become a ſtranger , faz 
that he voluntarily had done ſuch an Act, which could not be done 
by his Intereſt and determines the Til, TUherekoze Judge⸗ 


ment was given acco2dingly. 


Crouch yerſus Fryer. 


—— fo2 ſuing fo2 Tithes, &c. wherein is ſurmiſed, That 


the Biſhopof Winton was Seiſed in Fee of the Mannoꝛ of 
Biſhops-Walton, whereof the Plainttif 5 a Copp-holder in 
Fee: And that he, and his Pꝛedeceſſors, from time, whereof, &c. 
had been Patrons ofthe Church of E. whereof the Defendant 
fs Parſon; And that he, and his Pꝛedeceſſoꝛs, from time, whereof, 
&c. and all his Fazmoꝛs, and Copy-holders of the ſaid Bannoz, 
had been diſcharged of Tithes , &c. and ſhews, That this 
Land is ancient Copy-hold of the manno2 Demniſable, from 
time, whereof, cc. And becauſe the Parſon ſtied fo2 Tithes,and 
the Caurt Chꝛiſtian would not allow of that Plea tn diſcharge, 
he bzought the P2ohibition. And upon this Surmiſe the De- 
fendant Demurred. Tanfield fo2 the Defendant moved, That 
this Surmiſe is not ſufficieht to ground this Pꝛohibition. 
Foz, although the Bifhop himſelf, being a Spiritual Perſon, may 
Preſcribe to be diſcharged, xc. Becauſe by Intendment, they 
might be ſo betoze the Councel of Laterane, by reaſon where- 
of their Farmo2s to2 years , 02 Tenants at Til might 
beſo diſcharged, becauſe they be the Poſſeſsion ot the Bt- 


Shop Himſelf ,asit hath been adludged in Wrights 3 
P 
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vet it is not ſo foꝛ Copyholds, which are alſo grounded by Cu⸗ 
ſtome, befoze time of Memozp; lo it cannot by Intendment ve 
the Polleſſtion of the Biſhop, at the time of the ſaid Council: 
But had continued inthe hands of the Copy⸗holders a long time 
before ; Fo2 otherwiſe it could not be Copy-hold, And in 29 Eliz. 
Jt was ruled, by Advice of all the Juſtices , upon a Caſe de- 
pending in the Exchequer, That; although the Queen ſhall not 


pay Tythes fo2 her own Polſſeſſions, becauſe ſhe is Perſona mixta, 


and ſo might well retain them, yettf ſhe Gzants them by Patent 
in Fee, oz her Copy-holder of Inheritance, They ſhall pay 
Cithes; fo2 they do not participate of the Queens Pꝛerogative 
therein: And this Copy-holder, who was befo2e time,&c. cannot 
pꝛeſcribe; fo2 then there would be two times of Memoꝛp, which 
is repugnant in ft ſelf. TUherefoze , &c. Coke e contra; Foz al- 
though ã lay Perſon, at the Common Law, could not 22 
to be diſcharged of Tythes, becauſe he is not capable ofſuch 
Spiritual things; yet, as being Tenant to a Spiritual Coz⸗ 
pozation, he may pꝛeſcribe in them, but not in himſelf: Foz all 
thoſe Copy-holds are derived out of the Pang 8, which were 
rye 8 of the Biſhop; And the Free hold yet abides in 
the Biſhop. Foz this Pꝛeſcription is 5 the Biſhops benefit x 
foꝛ thereby he ſhall have the greater Fines from his Copy- 
holders ; eſpecially the Lozd of the Yanno2z, who hath the 
Advowſon, may fo p2eſcribe ; becauſe, it may be, it was ſo at 
the Foundatfon, that he, and his Copp⸗holders, ſhould be dil⸗ 
charged, Thich is the Reaſon, in Cottons Cale, that the 
Lo2d of a Yannoz, in reſpect of a Recompenſe given to the 
Parſon, ſhall have the Tithes of his Tenants, And fa Pigor; 
and Herns Caſe was Ruled, TUherefoze, &c. But Popham, any 
Fenner held, that this Pꝛeſcription fs fl. Becauſe the Copy- 
holders are intended to be betoꝛe the Council of Laterane, at which 
time every one might give his Tithes where he would; And 
Spiritual perſons might p2eſcribe to au them to themſelves: 
But they ought to p2eſcribe in themlelves, and their Pꝛede⸗ 
ceſſoꝛs, and not in a Que eſtate of the Mannoꝛ. And then a Copy: 
holder cannot p2eſcribe, to retatn them 14 and ſo, Ln 
ſequence, he cannot pꝛeſcribe to be diſcharged : But a Biſho 

may pꝛeſcribe to have the Tithe of his Copy-holders, which 


ſhall be good againſt the Parlont And upon the Erection of the 


Patronage ft could not be allowed, that Copy-holders ſhould 
retatn their Land diſcharged, which always ſhould be out of the 
2 Poſſeſſion ; and theb onght to be appornted how they 
ſhall go by him, who had then the Poſſefſcon befoze the Council 
made, and that was intended to be the Copy-holder himſelf, But 
ok Lefſees fo2 years, it is otherwiſe ; fo2 they ſhall be intended 
to be the Poſſeſſtons of the Bifhop himſelf, at the time of the 
Council. TUherefoze, &c. Gawdy, and. Clinch Daubted thereof: 
Fus cn Adjournatur, 8 Ed. 4 13. Note, That Paſch. 44 Eliz. 

his Caſe was Argued again; And then Gawdy, Fenner, and 
Yelverton Reſolved, That this iter lou was. good 2 Fo2 
Al Copy-holds are derived out of the 02; And it ſhall be 
intended, That this Pꝛeſcription had its Commencement at 
ſich time, when all was in the Lozds hand; And the one Pꝛe⸗ 
keription is mot contrariant ta the other , although both were 
from time, whereof, &c. Foꝛ the 51 argive place to the Kher: 
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(26) 


ed the Plaintiff; 
pꝛeciſe Affirmative, that he was the Party, who Robbed him. 


And this Dbjection may be, where a Copy-holder pꝛelcribes fox 
Common, 02 the lte, which is uſual. But popham held his 
founer Dpinton : pet, notwithſtanding , it was adjudged foz 


the Plaintiff. 
Royal verſus Peckham. 


Fe koꝛ theſe TUozws; Whereas he was Endided of ſuch a 
Felony, fo2 Robbing of the Oefendant, and was arratgned, 
aud acquitted thereof befoze the Juſtices of Peace of the County 
of Norf. That the Defendant ſaid of him, If Mr. Haſſet, and one A. 
( Juſtice of Peace of the laid County) had done Juſtice, Royal had 
been hanged for Robbing me. The Defendant pleaded Not-Guilty. 
And after Uerdic, it was moved, that an Action lay not fo? theie 
Wozds; becauſe it is not a dired Afitrmative, That he Robbed 
him; and, being acquitted,he cannot be endangered by them, and 
therefozenoloſs : And the Slander is rather to the Juſtices of 
Peace, then to the Plaintift. But rhe Court held, that the Action 
well lay; 8 he were acquittted, yet he thereby ſlander. 

kf; wherefoze the Action lies: And they be quaſi a 


And it was adjudged fo2 the Plaintiff. 
Symcock werſus Payn. 


428 Fo? that the Defendant, in conſideration that the 
1 Plaintiff had Lett unto him ſuch Land fo2 a year, pꝛomiled 
unto him ad cunc & idem, to pay pro firma terræ predictæ àt the years 
end 201. The Defendant pleaded Non Aſſumſit, and found againſt 
him, And it was alledgedin Arreff of Judgement, That the a. 
Mon lay not ; Fo2 it appears to be fo2 the Rent, foꝛ which Debt 
lies, t ali the Court (Popham abſence) held, That the Action 
was maintainable; fo2 it is not a Rent, but a Sum in grols; 
fo2 which he, making a pꝛomile to pay it, in conſideration of the 
Leaſe, the Action lies: And it was adjudged fo2 the Plaintiff, 
But afterwards, becauſe it was but a meer Debt, koꝛ which an 
Action of Debt lies, and it is but a Contract, it was reverſed, 


Ingolsby verſus Johnſon. 


Pie foꝛ Suing fo2 Tythes of dꝛy Cattle, and ſurmiſeth, 
1- That he uled ta pay the tenth Shak of Eozn, the tenth 
Cock of Hay, the tenth Fleece of Wool, the ſeventh Calf, and 
the Parton To pay. 1 d. ob. and the eighth Calf, ik he had eight, 
and the Parton to pay 1 d. & ſie uſque 1c. And if be had under the 
number ot leben, to pay onely an half penny fo2 every one, and ſo 
after that rate fox Lambs, and Colts; and that ft was inſatiſ- 
faction fozthe Cithes ot alf D2y Cattle, and fo? all other Tithes 
of Cozn; Hay, and Cattle, And it was 9 That 
this Surmiſe is not ſufftclent: Fo2 that, which he uſed to pay, is 
but the Ties in kind; and therefoze cannot be in ſatisfagion 


fo2 the Tit | 
the Dpinton of the whole Court, But, if he had made this 


Pꝛeſcription 


's of other things, then themſelves. And this was 
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Preſcription onely fo2 his dzy Cattel, fo2 his Plough. oꝛ ta 
anure his Soyl, it had been otherwife ; But this R 
2eſcription cannot de good; fo2 then thereby he would excuſe 

all Feeding Cattle, although he kept 500, oꝛ moze, which is not 

reaſonable, Wlhereupon Contultatton was awarded. 


Hol wood verſus Hopkins. 
Ction f02 theſe TWo2ds, ſpokento the Plaintiffs Servant, viz. 


A. Thy Miſtreſs is an arrant Whore, and would have lain with me ſeven 
Yearsfince, and I would not, unleſs ſhe would go to the Hedg, And it was 
- alledgedinthe Declaration, That che was in communication of 

Marriage with J. S. who was leiſed jn Fee of Land wozth 2001. 
per annum; And that , by. reaſon of theſe Mozds, ſhe loſt her 
Marriage. The Detehibant pleaded Nor Guiley,and found again 
him. And it was now moved, in Arreſt ol Judgement, by Warberton, 
that an Action lies not fo2 theſe Toꝛds; foꝛ the woꝛds are ſpiri⸗ 
tal Slander and Dekamation, and punichable there, and not by 
dur Law; foz our Law cannot take Contuſance, noꝛ try whether 
ane be a TUhoze, oz nat: which is the realon in 27 8.8. Theft fo2 
calling ane Whore, 02 Heretick, an Anton lies not in our Law, And 
of that Opinton was all the Court. But they held, That, iftbe 
Moꝛds had been ſpoken 2 ho was in communication to 
have martlen her, ſo as it had appeared, that he purpoſelp in⸗ 
tended to hinder the Parriage, the ation had been maintain⸗ 
able fo2 the loſs, which ſhe ſuſtained; but when they be ſpoken ge⸗ 
nerally, although peradventure an hinderance comes by reaſon of 
them, pet Non conllat. And theretoꝛe fo2 ſich collateral hinderance 
it is not reaſon the Action — lie. And it is not like to Anne 
Davies Cale; f02 there they b 1 as appears by the Re- 
coꝛd, to him who was in cammuntcation with her to Barry her: 
And theſe wozds 15 Will you matry her, ne hath had a cluld, or two 2 
And the having a Baſtard is triabte by our Law, and puniſhable, 
and ſo not like to the Cale in Queſtſon - dle 5 oe calling one 
aftard an Action lies ; koꝛ Balfatdy is trtabte by our Law: And 
to ſay, Such a Tavern, or Inn, is a Bawdy-Houſe, att Acfign well lies, fo2 
the empoꝛzal loſs, which i er en ee And here, 
the 0708 veing a Picttual ekamatlon, and there puniſhable, 
the Damages ſliſtaftied by reaſon thereof are but acceſſozy, and, 

by conſequence,ſhatlfst alter the nature of the Action;TUberefoze, 
atter divers Arguments at the Barr, and upon view of the Pꝛe⸗ 
ſident of Anne Davies Tale, it was adjudged fo the Defendant, 
that the Action lay not. | | „10 


Thaxbie verſus Smith, Paſch. 42 Eliz. rot. 939. 


„ fo! theſe Ned, Thou art forſworn in the Carpenters Hall, 
and didſt rob the Hall, and deceive the Company of 201. The De⸗ 
kendant pleaded 8 and found againſt him; And now 
alledged in Irteſt of Ju gement „that an Adton ſies not.-fo2 
theſe TUo2ds : Foz the Plaintiff declared, That the Company 
ofithe Carpenters, in London, were Co2pozated, from time, &c. 


and conſiſted of Paſtet,. Wardens, and the the Company: And 
that iche Plaintiff was eleded Walter and that þe had the 
; | Phhh 9 2 Goods, 
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Goods, and the Money appertaining to the Company, delivered 


unto him, and was ſwozn to render an Accompt at the end or 


the Pear ; And ſa he could not rob Himſelf, but it is onely a de⸗ 
ceiving ofthe Truſt committed unto him; Foꝛ which Wozds an 
Action lies not. Sednon allocatur : Fo? it is not affirmed, That he 


was Maſter at the time, when he robbed the Wall, but ſhall be 


intended the contrary ; wherefoze the Action well lies fo2 thoſe 
{Wlo2Ds. But fo? the firſt IAlords, Thou wert forſworn in Carpenters 


Hall, they be not Actionable ; And although one pꝛoperly cannot 


rob an Hall; yet, in common Parlance, it is well underſtood what 
he intended thereby ; Fo2 loquendum ut vulgus,&c. And all the Court 
held, when any of the Wozds are Actionable, the Plaintiff ſhall 
have Judgement; and ſo it hath been oftentimes adjudged. 
Mheretoe Judgement was given fo2 the Plaintiff. 


Wyſon verſus Fenton. 


"A this day. After Uerdic fo2 the Plaintift , upon Not-Guilty 
leaded, Jt was moved in Arreſt of Judgement, That an Acton 
lies not fo2 theſe TWo2ds ; fo2 he doth not ſhew, that he was foz⸗ 
ſwoꝛn in any Court; It is not alſo ſhewn, that he was a ſwozn 
Bapliff at the time of the ſpeaking. And the Opinton of the 
Coürt was, that the Action lay not, upon the firſt Reaſon pꝛin⸗ 


Aft fo theſe TWo2ds ; Thouart a forſworn Bayliff,and wert forſworn 


cipally, 
Baker verſus Rogers. Mich. 42, & 43 Eliz. rot. 3333. 


ſentenced, chat this was Simony ; and that Waker Biker was 
[ 


there when one is depzived as Simoniacus : and thereupon he 
bought the i 


ardon, and that he was not a Perſon excepted. The De⸗ 
fendant pleaded the Act of primo Eliz. which gives Authoꝛity to. 


the Þigh Commiſſioners,. and the Sentence befoze them, and 


p2aped a Conſultation; But miſpleaded the Act in the Date, 


vin 2 5-January, ko? 23 January, &c. Aid. it was thereupon Demur⸗ 
red. Firſt, It was moved, That this pꝛeſentation was not by 
Simony ; F02 although the Contract was Simoniacal fo2 the 
aboydance, pet it was à meer void Gant , fo2, the Church 
being vold, the avopdance cannot be granted, becauſe it is a 
thing in Action ( Quod fuit conceſſum) then, when he — 12 
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gains it by Uſurpation ; and the Pꝛelentee is in, by that Pꝛe. 


1entment, by Uſurpation, and not by the Simonacal Con- 
trad. Secondly , although this be Simony in the P2eſentoz, 
yet this acquatnting of the Pzeſentee therewith, after the Jndy- 
>ion, makes it not to be any Simon in him; bur he is quaſi accefl: 
ſoꝛy thereto;which offence is not excepted in the Pardon, although 
Simonp it ſelf 1s excepted: And the Expoſition of a Pardon 
belongs to the Common Law, and not to the Spiritual Court. 
And in 27 Eliz. in this Court, in the Caſe of one Fox, who was 
depzived, during the Parliament, fo2 Incontinencp, ede the 
Pardon, and another Admitted, Inſtituted, and Inducted; and 
alterwards the Pardon diſcharged the Offence, it was ad- 
* that this Depzivation, and the others Admiſſion alſo, 
were both of them utterly void. TUherefoze, &c. But all the 
Court held, that the P2ohtbition lay not; Fo2 as to the firſt, 
although the P2eſentee come in quaſiper Uſurpation; yet becauſe 
it is by means of a Stmontacal Contract, which is the cauſe 
thereof (Foz otherwile it is to be intended, That he would 
not have permitted that Pzeſentment) It was held, that it 
was as well Simony, as tf the Gꝛant had not been void, Ann 
as to the ſecond ey held it tobe Simony; Fo2 there be not 
any Accefſoztes in Simionp; but all are pancipal therein, as 
well as in Treſpars:; and it appertains to the Spiritual Court 
to determine it, and not to this Court to meddle therewith; 
And when the Spiritual Court hath ſo ſentenced it, This Court 
gught to give credence thereto, and ought not to diſpute, whe- 
ther it be Erroꝛ, o2 not? Fo2 this Court cannot take Conu- 
ſance of their pꝛoceedings, whether they be lawfull, oz not? 
which is the Reaſon, that in this Court, it ſufficeth to plead a 
Sentence, out of the Spiritual Court, bztefly, without ſhewing 


the manner thereof, o2 of their pzoceedings. And, as the Caſe 


is in the Loꝛd Dyer, if the Spiritual Court will certifie the eſpe- 
cial meter upon a Certificate. of Batrimony, o Baltardy, 02 


the like, it is not good; but they ought to certifie pꝛecileiy the 


one wap, oꝛ other; Fo2 this Court cannot adjudge of that 


ſpectal matter, but it appertains to their Law to determine it. 


And although it were laid, that in the Spiritual Court, they 
ought not ta have intermedled, to diveſt the Freehold, which 
is in the Jncumbent after the Jndution, true it is, They ſhould 
not meddle, to alter the Free hold, But they meddiled onely with 


his manner of obtaining his Þzeſentment, which.by conſequence, 


eveſted the Free-hold from him, by the diſſolution of his 
Eſtate, when his Admiſſion, and Inſtitution is avoided. And, 
as to the miſrecital of the Statute, it is not material, beca 
it ts in Barr, and the P2ohibition it ſelf lies not, And they a 
held, That it was Stmony in the, Incumbent, althou e 
were not pꝛivy thereto at the firff; And Simonp was defined 
to be Voluntas, ſive defiderium emendi , vel vendendi ſpiritualia, vel ſpiri- 


tualibus adhærentia. And Warberton ſaid, that, if one be pzeſented 


by Simonp, and he, who is p2eſented, is party, o2 p2fby to 
the Stmoiix, be ſhall de depziveb, and always diſabled to kale 


anp other Benefice: But, if be be pzeſented by Stmony between 
two Strangers, whereto he is ehe he is depꝛibable, by 


reaſon of the cozruptfon, but n ed ta take any ot 5 1 
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Stronger to Pꝛeſent, and the 
ber P krogdeide 16}elentto 


the Advowſon, ard granted 


ſecond G2zant was void, fo as the Plaintiff had not any _—_ : 


and that is the Rule of the Civil Law. TUherekoze they all, after 


ſeveral Arguments, agreed, That the 1 lay not: and 


Conſultation was Awarded. Note, Mö Conſultation awarded 


upon the Roll. 
Sir Robert Baſſet verſus Gee. 
Uare Impedit, Suppoſing, That his Anceſto2 was ſeiſed in 


ee of the 4dvowſon, and Pꝛeſented, and alkterward grant: | 


ed the next Avowance to Manwoo 
and Manhood preſented H. that the Church became vord by the 
death or H. and it belongs to him to ſpꝛelent. The Defendant 
pleads, that H. was created a Biſhop in Ireland, wherebytit ap. 


pertained to the Queen, by her Pꝛerogative, to Pꝛeſent, who 


pꝛeſented him (the Dekendant.) And it was Bled to be no Plea 
without [Traverfing the Avoydance by death; and this cre- 
ation of the Inc nta Biſhop ok Ireland was admitted to bea 
Cauſe of Avoydunte; and hat he Queen Hour have it by her 
Pꝛerogative. Andit was held per roram Curiam, That it the Queen 
doth not take the benefit of the firſt avoydante, but ſuffers a 
eſentee dies, the ſhall not have 
ſetcond avopdance. hag 


Shyfield verſus Barnfield. 


Ceompr-againlt the Defendant, as Bayttff ut certain Goods 
A 0 Chandise, The Defendant tendered his Law; and 


the Court ſald, Chat it had been oftentimes adjudgedHere, and 


in che Aueens Bench, that a Bayliff cannot wage 
0 berenpon he pleaded to Annie. 


Law, but 


* 


a Receiver may. 
Williams vprrſus the Biſhop of Lincoln, and the 
Mayor, and Burgeſſe: of Bedford. 
Mich. 42, & 43 Eliz. rot. 3614- 


4. Apon Demutrer 1pon the Chin. 'E, e Cale 
was ; That 'the CONE or Bedford tas ſeiſed of 
he firſt, and next Pzelentatiton to 


Scriven, and e primam & proximam adyocationem to 


6650 Qs Impedit, To Pzeſent to the Þolpttal, o2 Parlh-Thurth 


the Earl of Bedford, who granted it J Chun 
afterwards became votd, and Scriven 'pzelented his Clerk, who 

ted, | d Induſted; and then the Church 
became void again, and the Plaintiff. Pꝛeſented; and, being di⸗ 
ſturbed, bzought a Quare impegic.. And, after Argument at the Bar, 
It was Reſolved by Walniſtey; Kinęſmil, und Warberton, that this 


was Admitted, Inſtituted, 


eb it to the Plaintiff. The Church 
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Foz when they had granted primam, & proximam Præſentationem to 
one, they had not any Authoztty to grant it atterward to another. 
But peradventure, if the firff Oeed had been loſt, befoze he had 
taken the benefit thereof, and that it could not be pleaded, the 
lecond Ozant might have been good; And ſo it was not void to 
all Purpoſes, but he can never have the {ſecond Pꝛeſentment; 
Foꝛ it is againſt the expzeſs woꝛds of the Gzant, which is, That 
he Houta Have primam, & proximam Præſentationem, which cannotbe 
altered by any {ntendment ; and in the Pleading he ought to 
Averr, That it was the firſt, and next Avoidance, But Anderſon 
held, That he ſhould have rhe ſecond Pꝛeſentment, fo2 ſo was 
the Intention of the S2antoz, when he had granted the firft be⸗ 
foe, and it may well ſtand with the Law, as where two Copar- 
ceners make Compolition to pꝛeſent by turn, the eldeſt firſt, and 
the yonger afterward, if the yongeſt grant primam, & proximam 
Advocationem, it is in Law but the ſecond onely, and yet the Gꝛant 
is good enough; So 15 H. 7. 3. where one granted the third Pre: 
ſentation to an Advowlon, and died, his Feme was endowed of the 
third Pꝛeſentment, the Gzantee ſhall have the fourth Pzeſent- 
ment. So here, the Szaͤntee ſhall have the firſt, and next, 
which belongs to the Cozpozation; He conceived alſo, that the 
Urit, which was in the Dis junctive, was ill. But all the other 
Juſtiees were againſt him therein: wherefoze it was adjudged upon 
the matter fo2 the Defendant, Vide Dy. 26, &. 3 5. & 20 H. 8. Preſentm. 
Bro. 54. | 
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Temple verſus Temple. 


972 The Caſe was; A Rent was granted to Baron, and feme, (34) 
fo2 their lites, the Kent was Arrear, the Baron dies, another 

Rent is Arrear, the Feme dies Inteſtate, and her Adminiſtratoz 

bungs Debt fo2 the Arrearages due in the Life of the Baron, and 

after. And all the Court reſolved, That it well lay; becaule the 

Arrearges ſurvived to the Feme, as well as the Rent itſelf, But 

an Exception was taken to the Declaration; Foz that it is al- 

ledged, Chat Adminiſtration was committed by the Dean of Lich- 

field, and it ſhews not by what Authoztty he committed it, no2 that 

he was Loci illius Ordinarius; and foꝛ this Cauſe the Court held the 

Declaration to be ill, fo2 the Court intends not his Authozity, 

being ſpecial, without ſhewing it. But the pleading of Admint: 

ſtration committed by a Biſhop is good enough, without 22 . 

that he was Loc illus Ordinarius, fg ſo it ſhall be intended, and lo the 

Pꝛeſidents warrant it, but in a Barr, oꝛ Replication it is vitious. 
Vide 35 H. 6. 46. TUherekoze, &c. | 


Pill erſus Towers. Paſch. 42 Eliz. rot. 1332. 


128 The Defendant made Conuſance, as Bayliffta Sir (35) 
\ Fulk Grevil, fo2 the Amercement of a Free-tenant within his 
Mannoꝛ, and ſhews, That Sir Fulk Grevil was ſeiſed in Fee of 

the Mannoꝛ of D. and that he, and all thoſe, whoſe, &c. have had 

a Court. Baron within the Banno? befoze his Steward of the 
Hannoꝛ, tenendum from thee weeks to thee weeks,andall 

Cuſtom to have Sute of Court from all his Free-tenants cf the 
Pannoz; and that, if any.of them made Default, and ine: 


7 -4n 
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(36) 


fault was p2eſented by the Homage, they had uſed there to a. 
merce him, and the Amercement to affer, and the Loꝛd had uled 
to diſtrain ſuch a Tenant fo2 ſuch an Amercement per aliqua boga, 
vel catalla ſua within the Mannoꝛ; and fo2 an Amercement to! this 
cauſe the Diſtreſs was taken, &c. Upon this Conuſance, thyg 
made, the Plaintiff demurred. And, after Argument at che 
Barr, It was Relolved by the whole Court, that the Avowzy 
was inſufficient, Firſt, Becauſe he pꝛelcribes to have a Court: 
Baron within his Mannoꝛ, whereas it is of Common Right, 
and cannot be by * fo? it is incident to a Danno? ; 
Foz Walmſley ſaid, CIfage is not, but were there is a Defect of 
Common Right, but here it ſtands with Common Right, arid 
therefo2e it is not good; And whereas it is ſaid, that it ſhall be 
maintained by Cuſtom, in regard the P2eſcriptiſon is to hold it 


+ befoze the Steward of the Mannoꝛ, which is againſt Common 


Right ( fo2 of Common Right it ought to be holden befoze the 
one ) yet it is not good; Fo2 & Court Baron cannot be LIVE 


en but bekoze the Sutozs, and ſometimes bekoze the Bapliſt, 


and Sutoꝛs, as by Writ ; And by Plaint, it ſhall be befoze the 
Sutozs onely, but in no Cale without the SUto2s. And one 
cannot have a Court by Pꝛeſcription, but where he cannot have 
it otherwiſe ; And all the Juſtices agreed with him, that he could 
not have a Court⸗ Baron by 8 may by Pꝛeſtrip. 
tion inlarge the Authozity thereof, as to hold Plea above 40s. 
and the like. Secondly, Walmſley held, that the Pꝛeſcription to 
diſtrain the Goods of the Offendo? in any Part of the Mannoꝛ 
is not good, fo2 thereby he map diſtrain in the Lands ofone, who 
did not᷑ offend : But ſome of the other Juſtices held, that itinight 
be good by Pꝛeſcription. Thirdly, He pzeſcribes to diſtrain the 
Beaſts,02 Hoods of the Free-tenant,who made Default of Sute, 
and here the Diſtreſs is taken of the Beaſfs of his under⸗Te⸗ 
nant, who is not within the Pꝛelcription. TWherefoze ft was ad- 
judged fo2 the Plaintiff. 4 


White verſus Weſt. Trin. 42 Eliz. rot. 34 17. 


R The Defendant made Conuſance, as Bapliff of one 
Geriſh. Upon Demurrer, the Caſe was; that one Baynton, 
ſeiſed of the Land in Fee, he, and White, {levied a Fine thereof to 
Long, who rendered it ta White fn Tail, rendzing Rent: And 
by the ſame Fine it is limited, That, if White died without Jiſte, 
Tenementa prædicta integre remanebunt tu Baynton, anD his Peirs. After. 
wards Baynton, by Jndenture Enrolled , Bargains, and Sells 
his Reverſion,and Rent to Geriſh in:Fee;Whiceſuffers a Common 
Recovery; And afterward, fo2 this Rent, Weſt Diſtratned: And, 
Ulbether the Bent was gone by this Recovery? was the Que⸗ 
ſtion. Two points were moved; Firſt, Whether this were a Re- 
verſion, oꝛ a Remainder, limited to Baynton, being all hy one Fine? 
Foꝛ, if it bea Remainder, the Reſervation of the Rent is void. 
Secondly, Admitting it tobe a Reverſion, and to be bound, and 
taken awaybp the Common Recovery, TUhether the Rent alſo 
be exting? And, after Argument at the Bar, it was Reſolved 
fo2 the Defendant. Firff, That this is a Reverfion; F 9, bein 

one Fine, it enures, as if it had been at ſeveral times; and it ſhal 

be intended, ag rend2ing the Tall at one time, and renvyns — 


! 
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Reverſion at another time; And ſo is the uſual courſe of F ines; 
And ſo it hath been always expounded; But it is not ſo in Gants 
by Deed. Secondly, (which was themoſt doubtfitl point) Thev 
Keſolven,that the Rent was not extine>,becauſe the Gꝛantee was 
* in poſſefiton thereof; and it is diſtina łrom the Land. and 
that, whereof one is in poſſeſſion, cannot be Di veſted by a Reco- 
very againft another man. And here is not any recompence fo! the 
Rent, fo2 that goes oneip fo2 the Land: And it is not like the 
Caſe of a Kent Gzanted out of Remainder, becauſe that never 
was in poſſeſſion, no2 aſthing executed: And it is as if Tenant 
in Tail himſelf had granteda Rent, and afterwards ſuffered a 
Gunmen Recovery: That Rent which was in ele ſhall not be 
ne by this Recovery. Mo moze ſhall this Rent, which is an- 
nered ts the Reverſion, although the Reverſion it ſelf be go gone, 

And where Tenant in Tail diſcontinues the Land, yet the 

ſhall always have his Kent, andit ſhall not be taken from him ; 
As 48 Ed. 3 and 31 Ed. 3. Title Guard. Do it hall be in the Cale of 
a Common Recovery: Foꝛit is all one in effec, And not like to 
a Recovery by Title, which defeats the Eſtate utterly, And the 
manner o — it ; Gl 8 always when it is a Common Refo: 


very, any Nees it was adjudged fo2 the efen- 
dant. vid. Mich. 41 41 


Littleton yerſus ORE Ke. Mich. 4.2 & 43 Eliz.rot.62 7. 
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: p. * Vid: 4H.6,8. 21 > Paik 4 W N 100 


accozvingl! 
Perren a. 


A; upon the Cale. 
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This Aion lies not in reſpect of the matter. Foꝛ this Entering 
of the Nihil dicit ts the Act of the Court, whereot none can take ad. 
vantage, noꝛ any Action lies fo2 it; andinp2oof thereof was Ci. 
ted 26 Aff. Pl. 46. und 21 Ed. 4. 22. where a (Urit of P2iviledge was 
Gꝛanted without Cauſe, no Action lies, But all the Court held. 
That the Action fo2 the matter would well lie fo2 pzocuring a Niki! 
dicit to be Entred in abuſe of the Court, whereby the Party De⸗ 
fendant in the Action ſuffered pꝛejudice. And therefoze, if one pꝛo- 
cures another to Sue me without Caule, an Acton lies not a. 
gainſt him, who ſued without Cauſe : But fo2 thts Falſity in po: 
curing my veration an Action well lies. So where one caſts a 
an Sion in delay of mp Action: And ltkewtſe fo2 every Falſity 


an Action upon the Caſe is maintainable. But here this is nat 
good fo2 the manner, becauſe there is not any Tender, oꝛ Refuſal 
in ty other to accept of the 28 s. alledged: Fo2,without that, there 
ig mot any bzeach-of the Oꝛder in the now Defendant ; And his 
then pꝛocuring ok the Nibildicit was lawful. Wherefoze, c. 


Dotter werſus Ford. Trin. 42 Eliz. rot. 54 1. 


39) Etion lipon the Caſe fo2 woꝛds : Whereas he was of good 
4 1 Name, &c. & per multos anmnos jam retroactos fuit Mercator, any 
uſed the Trade of Herchandiz ing tam infra Regnum, quam extra, Chat 
the Defendant -ſpake of bim thete woꝛds; Thonart a Beggarly Knave, 
and a Bankrupt, and thou art not able to ſhew thy face. It was moved, 
That an Acton lay not foz theſe woꝛds, unleſs it had appeared 
by the Wen at n Prater he was a Merchant at that time. Foꝛ be. 
995 7 a Pen 
ercyanorzingah 
whole Court: "5 


foza 
theres 


(40) Eplevin . Apou Demmurr 
Acres, parcel of t 
Lozd b 
2 narumcumque; dicto Meſſuagio, five Tenemento ſpectant. ſive in 
thele m 


elcription , is determined pu th 
Log., But the Ezant Enures as a new Gant of the ſume Com⸗ 
maß 8 O2ant to Iſlingeon of the Ike Li , which London hath, 


£1w ©zant of thelike Liberties, Wherefoze it was adjudged 


io2 the Plat 
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Cowper verſus Temple. Hill. 42 Eliz. rot. 1434. 4 


Eplevin. The Defendant avows foꝛ Damage. Feſant, by rea- 
R lon of a Copy-hold Sꝛanted to the Detendant, and one 
Godfrey, and thꝛee others; and that the thꝛee dien; and afterwards 
Godfrey died, whereby he was in by the Survivoz, and is ſole feiſed, 
and took the Bealts Damage Feſant. The Þlaintiff confeſteth 
the Copy granted, and that the third died; And the Defendant, 
and Godfrey ſux vi ved, prout, & c. But be further alledgeth, that af- 
terwards Godfrey ſurrendered his part to a Stranger, who con: 
veyed it to the Plaintiff, who put in bes Beats: and Traverſeth 
Abſque hoe, that the Defendant was ſole ſeiſed, prout, dc. tempore 
Captionis. "And it wasthereupondemurred. Fo? the ſole Seiſin 
is not Traverſable, but the Survivozſhiponely: and the Joynt- 
tenancy,. and Surviſhip, are here conteſſed, and avoided; and 
therefo2e the Travers is double. But the whole Court were of 
Opinion, that the Travers is well taken;fo2 the ſole Seiſin being 
alledgedby way of Bar p2ecitely, and matertally, it ought to be 
Traverſed; as 2 Ed. 4. 28. But where it is alledged onelp in the 
Count by wap of Suppoſition as in Mordanceſter, 02 Dower, 9 the 
e it without a Travers. 
And here the Sole Seffin had nat been fully conkefſed without a 
Travers, Wherefore it was adjudged kor the : Plaintiff; vid⸗ 


6H. 7. J. | 
Woodcock verſus Woodcock. 
Hill. 4 2 Elz. rot. 1339. 

Durtition. Upon a ſpecial AMerdict, the Caſe was; That one 
P Jamey Woodcock, Father of the Detendaut, was 
Poflefſed of a Leale fo2 pears, of an Pouſe called paradiſe, 'andof 
divers other Leaſes, and pad Jflue ] — — and Samuel 
PE er RA ber he fi g 

e th! . 
Life, And if ſhe chanced to .die.befate Sagivel myS0n, Then 1 will, That 
Samuel my Son ſhall have it upon ſuch reafonable Compoſition; as ſhall be 
thought fit by my Overſeers, allowing to my other -Executory ſuch reaſonable 
rates, as ſhall be thought meer by my. Overſegrs. N 
other Lands and Ooods to his Executs?s: ep 
tiff, and Defendant his Trecutozs, and J. S. and T. D. 
ſeers, and died. Thomafine Entered Aent of 
toꝛs, und died, during the Term. Samuel W. 
Legatee ( without any Compoſition made 
and no ſum being appointed by them tobe 
IAlrit of partition againſt the other Executoꝛ: Suppoſing, That 
they held Are as Legatees. And 7 a Non Tenetpro indiviſo 
pleaded, all this matter was found. Et ſt, r. RNC Bootie 

mover, was, Whether the er by this Devitk hau the En- 

tire Term; ſo as it ſhould go to her adminiſtratoꝛs ? o2 Whether 
the Remainder 1 ifmited to Samuel were good, to give 
the reũdue ol the Term unts him? Secondip, TUhether this 
Ettate limited ta Samuel be upon a Condit cſident, ſo as he 
ought firſt to have compound Trichy Dverſeers; and to e 

| T 
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cure them ts ſet down what Rate he ſhould pay? D2, TUhether 
it were a Condition ſubſequent , that, it he paid not what they 
{et down, it ſhould be a determination of his Effate ? Warbercon 
ko the defendant argued, that as to the firſf, it is agood limita- 
tion of the Remaindet to Samuel, accozving to the Intent of the 
 Deviſoz. . Foz it is a-particiilar limitation to the Daughter: 
and therefo2e, Paſc 33 Elia rot. 667. Jt was adjudged, that where 
one deviſed a term to his Feme oz Life, and atter to his Chil: 
D2en,;not-p20videdfo2, and the term was afterwards ſold upon 
an Execution fo2 the Debt of the Feme, and afterwards the Feme 
died during the Term; it was adjudged, that notwithſtanding 
is altenation, The Childzen of the Devtiſoz ſhould have the 
efidue.of that Term. But as the ſecond point he moved, 
that this Eſtate fs Ueſted in Samuel, and the Condition is Sub- 
ſequent:: And the Eſtate is not defeated, until the Dverſeers 
appoint what he ſhallpay,and he'fails in payment therevf,CUhere: 
foze, &c. Walmſley; It is a Strange Cale, that the Devile of a 
Term to lite, Remainder over, would be a good Remainder by 
the Exnoſitton ot a TUill, to make the firſt Deviſee to have ſo 
many 9f the yearsas hefyail live, and he in the Remainver the 
Refivue:.-- Fo2evety-one, who:hatha Term, ought to have a cer- 
tainty-of Eſtate in the beginning, and end thereof, and beyond 
ſuch vounds it ought not to extend: And thoſe bounds to be ſuch, 
ag he may claim it certainly. In Waſte: _ Leſlo2 ought to 
Count, that he. hath the Entire Eſtate : So e hath the Entire 
Term, and then a Rematnder over is void. As a Deviſe in Fee 
the Remainder oder, the Remainder is void: So a De vile of a 
erm to one, and his Heirs, the limitation of the Þeirs is void. 
So here, when he deviſeth the Entire Term to the Daughter, 
Pe hath nothing left in him thereof to deviſe to another. And 
Beute and the jeneral Property remains in the Devilor to 
utlpe, and the ge aperty (02 to 
Devtle over; the Remainder notwithſtanding is not good. Foz 
then it ts. a Debite of the term of the daughter, which is not 
good; becauſe term deviſed unto her is uncertain, and be- 
cauſe the Law will not pꝛeſume: that there ſhould be a continuance 
ol the Term arter the death of the daughter: And here is not any 
ſpetial limitation to the 3 Wherefoze the Remainder 
ts void. But there be divers Judgements againff my Dpinton, 
but upon what reaſons J underſtand not. And as to the ſecond 
part, he conceived, that the Eſtate is ꝛecedent tn Sam. and the 
Condition ſubſequent. And the Condition is extinct, becauſe 
Sam. in one of the Executoꝛs, who ſhould take advantage thereot: 
Wherefoze partition lies not. Anderſon; By the deviſe the whole 
Term is to the daughter. And, although a deviſe ought to be ex. 
pounded acco tothe 2 the Deviſoꝛ, Pet his Intent 
bythe And, it ſuch adeviſee be otuſted, 
and is to bꝛing dis Action, he ought to ſhew the certainty ot his 
Effate, which is the entire Eltate: And then, ik the daughter hath 
the entire Eſtate, the deviſe to him in Remaftnder is void. as 
if a man ſhould grant ſo much of his Term, as ſhould be atter 
his denth; O2, ifa man ſhould deviſe ſb much ol his Term, as 
ſhould: be to come after the death of J. S. Jt is vold: So here. 
Wherefoze, &c. And of that Opinion was Kingſmil. Fo? that he 
deviſed the Term to his daughter foz her Lite, That is the — 


q 2 7 \ " 
. E bes ei Po ra ond et oe 2 


r 


| . fffonbiing either of them 


— — — ho | . * op — =P . - 3 — . 1 
ELIZ ABE TA E, in Communi Banco. 


— — mm 


tire Term, and the Remainder is vold. And they agreed, that 
the Eſtate is Pꝛecedent, and that the Overſeers might make 


Agreement with hem at any time. And therefoze partition [tes not. 


Et ad journa tur. 
Dean verſis Executors of Sir Francis Hinde. 


Udita Quereta. Upon demurrer, the Caſe was ; The plafntiff 
was Conulee ot a Statute, and Sir Francis Hinde was Conu: 
lee of an elder Reconuſance ; The Conuloꝛ had Lands in the 
Cotinties of Cambridge and. Middleſex : The plaintfff ſues Erecty 
tion firſt, and had the Lands inthe County ot Cambridge veliveren 
unto him in Execution. The defendant ſuedExecution upon the 
Reconuſance, and had the Yopety of the Lands inthe County ot 
Cambridge delivered unto him in Executian, and nothing in Mid- 
dleſex. And thereupon the plaintiff ſued an Audita Querela, Com: 
pꝛehending all this matter. Anduponemurrer it was apjudy; 
ed fo2 the plaintiff, That this Audits Querela Well lieg upon Wis 
Durmile.. Foz the Reconaſee ought to haveſued Execution a 
well of the Lands in the one County, as fn the other, whereby the 
money ſhould the ſooner have been {evied. And the not Suing 
Execution accoꝛding toꝛthe Law is a pꝛejudice to the plaintiff, as 
much as if be had purchaſed Parcel of the Land of the Coun 
and this Land onely had been extended. TWherefoze it was ad 
judged fo2 the plaintitf. yide Cokes Entries, 236. * 


. 3 Wm : 5 by 115 * * he . aa 
Block perſus Palgrave. Hill. 42 Eliz. rot. 1539. 


52 upon an Obligation, Conditibned fo: 4 ＋ — ok the 
# Award of one Dots? Talbot; So as the ſame Award be in 
mziting delivered to either of the Parties befoze Mich. The de⸗ 
fendant pleads: Nullum fecit arbitrium. The plaintiff ſhews an a: 
ward, and that it was dell vered unto him, and doth not alledge, 
that it was delivered to the defendant alſo : And-fo2 this cauſe 


(44) 


the defendant demurred. - And; aftee Argument; it was adjudged 


that this Delivery ought to have been to both. Fo2ſots the ſerice 
of this woꝛd Eicher in this place, becauſe the Intent of the Condt: 
tion was, that every of them might habe Conuſunce thereof. 
Whereſo2e it was adjudged foꝛ the defendant. | wo 


Sicklemore verſus Simonds. 


Ebt. The Cale was; That the plaintiff Let tothe defendant 

by Jndenture certain Lands: foz peatrs: And the Leſſee 
Covenanted to pay, fo2 the firſt year ſir pounds, and afterwards 
eight pounds foꝛ every year: And fo2the eight pound, being Ar: 
rear, bꝛought Debt. And it was demucred,Whether this Adton, 
q an Action of Covenant ſhould have been bꝛought? And without 
Argument it was adjiidged, that the plaintiff might at his Ele⸗ 

; fo2 both are maintatnable. 


Fawkner 


(453 
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Fawkner verſus Powel. Trin. 42 Eliz. rot. 1528, 


Ero firm. The Defendant pleaded, That befoze the Lec: 
L. ſoꝛ of the Plaintiff had any thing,&c. The Father of the Lel: 
ſo: of the Plaintiſt was ſeiſedin Fee, and Let to the Defendant 
fo2 Life, and died ſeiſed oł the Reverſion, which deſcended to the 
Leſſoz, who entered, and viſſeiſed the Defendant, and Let to the 
aintiff. The Plaintiff ſaith, that the Father ot his Leſſoꝛ was 
iſed in Fee died ſeiſed, and it deſcended to his Leſſoꝛ, who 
entered, and Let to the Plaintiff,8c. and traverſeth, Abſque hoc, 
That the Father of his Leffo2 Let to the Detendant, prout, c. and 
it was thereupon demurred; becauſe he traverſety the viſſeiſin. 
aud not the Leaſe, which is but a conveyance. But, after Argu- 
ment, it was adjudged fo2 the Plaintiff, that the Travers was 
good; and, that he might Traders the one,o2 other at his Eleci⸗ 
on, Foz when both Parties make their Conveyance from one 
and the ſame perſon, there always the mean Convepance is 
traverſable. WUyherefoze it was adjudged accozdingly, vid. 4 H.. 9. 


* Stapleton verſus Morſe; Trin. 42 Eliz rot. 3432. 


R Tye be 


Neſcription. 
But the other 
name, and co 


es of 2 the lame Opinion. 
fo: the Ilaintitk. 


Noſe verſus Bacon. Mich. 42 & 43 Eliz. rot. 283. 


TW NEbt upon an Obligation of ro l. Conditioned. fo? pa ment of 

sol. and na day limited fo2 the ent of the lefler Sum, 
Jt was Reſolved upon Demurrer , that the 50 l. was: payable 
maintenant Upon Requeſt, and he had not any time after to pay it: 
Fo? it is part of the Bond. And the purchaling ok the Oꝛiginal 
TUrit is a; Requeſt in it ſelf. And the Obligee is not bound ts 


2 


make a ſpecial demand. And it is not like to the Condition ak 


an Obligation ta make a Feoffment; foꝛ that is Collateral, and 
the Obliger without requeſt ſhall have time to make it, during his 
Life, and ſhall have a convenient time after Kequeftto ma 2 — 
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But here it is a Duty pꝛeſently, and part of the greater Sum. 
-1 ©" it was adjudged acco2dingly, Vide 20 Ed. 4. 1. 14 
H. 8. 17. | | | 


Lewes yerſus Bucknal. Trin. 4.2 Eliz. rot. 1128. 


R* levin. The Iſſue was, Uhether the Plaintiff held of the 
Def dant ſuch Land by Fealty, Rent ot 3 s. 4d. and Sute 
of Court: And the Avowry was fo2.the Rent. The Jury found 
a Special Uerdic, that the Plaintiff held by Fealty, and Rent 
onely, and not by Sute of Court, &c. And, if by this Uerdic the 
Defendant ſhall have Keturn, was the Queſtion. And the Court 
held, that it was found againſt the Avowanc. Foꝛ in an Avowry, all 
tbe tenure alledged is material. But in Trelpaſs, o2 Reſcous, 
if any part of the tenure be found, it is ſuſficient. 


Simons verſus Wenlock. 


Queen thereto by the Statute o 
that he put in his Beaſts, &c. anda d ad ot the Queen, And 


thing is g 
and 51. to the 
TH 


fron bete ten 
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Coſpey verſus Turner. Hill. 42 Eliz. rot. 1659. 


Ebt an Obligation, The Defendant pleaded Quod Factu 

(5T) D —— was made, and 1 without Date ae 10 

afterwards 1 12 — put a Date L » and 5 not 

Deen, And it n demurred, becauſe t Defendang 

2 15555 2 thr 98 en a b — 

a 

th iy png bes dl koꝛthis (Can Foꝛ he firſt confefſeth the Deed, 

be ght 

udjudged £02 the 


preditum, and afterwards denies it': whereas 
ve ſaid, Non eft Factum enerali 
Have ſat acid 9 4 e A. Wherefoze it was 


Guybon verſus Whitetolt. 


N Trin. 42 Eliz. rot. 729. 
2 upon an Gag 8 mu made to the 


Ss 
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2 Bond 18. 
ate Sec. y 
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| he Caſe wa 
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abe thould beawmartded at at the time F his: death, until eder 
nie of ther five. TEES Bematn 


[Land was w92th 1001. 
or ted. in Aden and that the 


Wan I C0109 | N, An L wer 
(abether the Jad not ſirceaſed her time, was the Que: 
fon, Ind all the Court held, that ſhe had overpaſſed her time, 
and could not Enter. F 02 then be Gould pꝛejudice her other 
Siſters: ſo as they Iv. _— Levy their Poꝛtions. But 
t 2 5 that Te a remedy foꝛ her Poꝛtion againſt the eldeſt 
who had received the Profits in Diſturbance of her. 
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Rud verſus Tucker. Ante, Hill. 4a. Pl. 6. 


ne Caſe was now moved again. And all the Juſtices, 
veſides Cimch, xeſol ved fo2 the Defendant, That the 
23 Attournment by one Jotnt-tenant was good, and 
bſould ſettle the Keverſion in the Gzantee, and is 
as well; as ik both had Attourned; Foz Gawdy ſatd, 
there was not any diſterence betwirt the Caſe or 
an Attournment upon G2ant of a Seignioꝛy (as 
Littleton fg) and the Gꝛant of a Reverſion: Foz both are entire: 
Foz if a Keverſion of Land be granted, which the one jointip 
holds, it is void, becauſe there is not any ſuch Reverſiongas 13 Ed. 
3. Title Grants is. But if he grants the Reverſion of the Moyety 
of the one, that is good by ſuch expꝛeſs wozds ; And the Caſe of 
28 H. 8. Dy. 12. put by Baldwin is all one with this Cale, where a Re- 
verſion is granted to the one Joint⸗tenant, x he accepts the Deed, 
it is good. And there is not any difference between an expꝛels At- 
to2nment, and an Ato2nment in Law, « the Attoznment ſhall bind 
all, ko they be ſetſed per my, & per tout, and an Attoꝛnment doth not 
paſs any Intereſt, but an Aſcent onely, which ought to be upon true 
notice ofthe Gant, and then his Attoꝛnment to part of the Gꝛant 
is good fo2 the whole; And an Attoꝛnment ought to be good foꝛ all, 
02 boid foꝛ all. And Fenner agreed with him in omnibus, andſatd, 
That the reaſon,why one Joynt tenant in a Quem Redditum reddidit, 
Quid Juris clamat, 02 A Per quæ Servitia ſhall not bs compelled to attoꝛn, 
is, Becaule it ſhall be accozding to the O2ant of the Recoꝛd, and 
acco2ding to that which the Plaintiſf demands, and that it might 
not be variant from it; And an Attoꝛnment ts a lawful Act, and 
is not any P2ejudice to his Companion, and theretoꝛe ſhall bind 
him, aud ik he in Reverſion had diſſeiſed the two Joynt⸗tenants, 
and made a Feoffnient, and the one had re-entred, there is no 
doubt, but that it had been an Attoꝛument foꝛ both in Law, and 
had ſetled the Eſtate fo2 Life in both, and the Reverſion in the 
Gtantee ; a multo fortiori, an expꝛeſs Attoꝛnment ſhall do it. Popham 
accozd, and ſaid, That to examine the reaſon hereof, is to era: 
mine 


(1) 


4 - - wt . bo 
2 P Ts D N 3% * . 
458 5 0000 „ — . ̃ , ͤVB—— ³·˙ . ̃ĩ ͥ˙ii Aur ARES 


4 


ErIzZ ABE TA, in Banto Regin. 8803 
mine what Acts of the one Joynt: tenant ſhall bind his Compant⸗ : 
uns, and what ſhall be avoidable dythe others: It is clear, that 
every Act by the one Jaynt⸗tenant #82 the Benelit of his Compa⸗ 
nion ſhall bind, but thoſe Acts, e ch pꝛejudice his Companion 
in _ „ = 4. An 1 Dec l Om the ez the 5 
render 0 gne, &. an mant have 
wt i ve ft af noir ton to encreme them tate, ede 
write 10 Quay uris camar wtthant ſa dm it, it han noc 
his 0 5 0 5 onelp: But inſthe matter of 95171 
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dant made Conuſance, as-Bayliff of William Huiſn. All w 


Peck verſus Loveden. | - 


Sfumpſit. TUhereas I. IL. the Defendants Bꝛother was en⸗ 
A debted unto him in 81. and made his wife Executrix, and 
died, leaving Aﬀets to his Executrix fo2 the payment of at! 
Debts, and he intended to ſue the Executrix to recover the s 
ſecundum debitum Legis curſum; That the Defendant, in Confidera- 
tion he would fozbear the Executrix, pꝛomiſed to Can &c. After 
Uerdict, Jt was moved, That this was not any Confideratton ; 
Fo2 this Debt is to be intended moſt ſfrong againſt the Plain- 
tiff, to be a ſimple Contract, with which the Erecutrir is not 
chargeable, and to ſtay this Sute is not any Conſizeration, and 
of that Opinion was all the Court fo2 the Sute intended is to 
be intended an Action of Debt, which lies not, and ſo no Conſide- 
ration; But if he had delared, that he intended to ſte an Action 
upon an Aſſumpſit agatnſt the Executrir (as this Declaration dot 
not warrant it, becauſe he intends to recover the Debt tt ſelf, 
which cannot be in an Action upon the Cale) oꝛ that he intended 
to ſue in Chancery foꝛ it ( which is not intended here, becauſe he 
declares, that he intended to recover it per debitum Legis curfum ) 
Then peradventure this Action would have lain, foꝛ the Conſide- 
rationof ſtaying the Sute was good. But, as it is here, it is not 
good. Tuherekoꝛe it was adjudged fo2 the Defendant, 


Kerchever verſus Wood. 


Euer ol a Judgement in the Common Gent. 
aſſigned was; Fo2 that in Debt upon an O 
ment was pleaded apod domummanſionalem Rectoriæ de Mucii Hadlam 
in Hertfordia; AND Iſſuũe thereupon, and a Venire facias was àward⸗ 
ed de Vicineto de  Afuch-Hedhar: ; Cubereas it ought to have been 
de Vicineto ReRoriz de Afuch-Hadham, But all the Court (abſente 
Popham) held, That Much-badham fs here intended a vill, and the 
Rectozy of Much-Hadham, and the Vill of Much-Hadham be all one, 
wheretoꝛe the Venire facias was well awarded. And the Judgement 
was affirmed, vid. 30 H. 6. | 


Gawen verſus Ramtes. 
Mich. 42, & 43 Eliz. rot. 333. 


D Eplevin. Upon Demutrer, the Caſe was; That one knows 
. ſeiſed of Lands in Fee granted a Rent-charge to James Huifh, . 
and his Þeirs fo2 the Life of one Hilderſham. James Huiſh de biſed 
that Rent to William Huiſh , The Rent was arrear; And Hilderſham 
dieth, and foꝛ the Rent arrear in the lite ot Hilderſham the Defen- 
f 
diſcloſed by ploading, Jt was demurred in Lnw, The firſt es 
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ſtlon was, Ulbether the Sꝛantee of this Rent hath ſuch an E- 
l ſkate , As that he can make a Devile thereof by rye Statute of 
| 34 8.8. Secondly, CUhether this Diltreſs be maintainable by 
| the Statute 32 H. 8. cap. 37? Co the ſecond all the Juſtices agreed, 
; That this Diſtreſs is maintainable by the ſatd Statute ; becauſe 
the Eſtate, inthe Rent, is determined, and the Rent was due be- 
n foe; and it is within the Intent of the Statute, although ir were 
; not Rent (02 his own, 02 anothers Life, but quafi a Fee. But, 
| as to the ſfrit, Gawdy, and Fenner held, Chat ir is Deviſeable 
f the Statute of 34 H.8. fox the ODevlſoꝛ hatha Fee therein, althoug 
not an abſolute, yet a baſe Fee; fo2 this Eſtates deſcendable to 
| the Heir, although the Petr upon ſuch a Delcentof the Land ſhall 
| not have his Age; Noꝛ is it ſuch a Deſcent, as ſhall coll the Entry 
| of him, who hath right; no2 that the Feme of luch a Szantee ſhould 
have Dower; yet the Gꝛantee, having ſuch an Eſtate, which is 
| diſpoſable by him, whereof ik he diſpoſeth, not, the Deir is to 
ave it quaſi by deſcent, but not by deſcent, but by limitation, 
ya as 33 Bd. 3z. Title Deviſe 2118, That, at the Common Law; 
where Land is Deviſeable by Cuſtom, he, who hath ſuch an E⸗ 
fate, might Deviſe it; A multo fortiori nom. Et in 8 Eliz 253. Dyer, 
f It is allowed ts be Deviſable. Tlherefo2e, Sc. Popham, and 
l Clinch e contra; F02 the Statute of 34 H. 8. expounds the Statute 
1 of 32 H. 8. and thews the Intent of the Mods, That he who hath 
; 2 Fee, might Deviſe it, to be meant ofa Fee-limple, and that it ſhall 
| not be expounded to extend to a Fee-tail;. And therefoze much 
| [eſs to extend to an Eſtate which is but per auter vie; But perad⸗ 
venture, a Fee-ſimple, derived out of an Eſtate fo2 Lite, is well 
; Deviſeable ; As where Tenant fo2 Liſe Ozants à Rent to one, 
aànd his Heirs, 92 if Rent be reſervedupon an Eſtate foꝛ Lite, and 
; is O2anted over, ſuch Rent, it maybe, may be Devirable Fo2 
lch a Grantee hatha Fee: Burwhenin the ſame Deed (although 
f the Deir ſhould have it by limitation) it is, Chat an Eſtate per 
Aàuter vie is Szanted, the Statute doth, not intend, That ſuch a 
Rent ſhould be Deviſable, And the Cate of n MAP be Law; 
Foꝛ the Cuſtom is there general, C Aae e ed of Land, 
nls Gag ban been put ey che Ap eg an Ser ang Jun, in fe 
ſtreet, and many of them were of. Opinions That it was not De-- 
viſeable. Et ad journatur. "I Tart eine Lys a> | 42 f: 
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bon a ſpecial Uerdict, The Caſe was; That one made a (6) 
U Leaſe foz Pears, reſerving Rent; and that, if the Kent 
be Arrear, and Diſtrels taken fo2 fr, and not Kedeemed with- 
inſix weeks, That the Leſfſo2 might enter: The Leſfo2 G2zants 

this Keverſion by Fine; The Conuſee Sꝛants it over; The 

2 Leffee fo2 Pears attons to the ſecond Ozantee , the Rent is 

* HYArtrear;. Þe Diſtrains ; The Leſſee Sues a Replevin, and had 

| the Beaſts delivered unto him: but made not any other Re- 
demption of them within the ſix weeks: The O2antee re-enters 
fo2 the Condition bzoken ; . And, Whether his Entry was 
congeable 2 was the Queſtion, Firſt, admitting oor Ly 
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E ol Judgement in Briſtol, in Acron t, where the Plaintig 


declares againſt the Defendant 18 Pas fo divers 
Goods, to the value of 100l. The pe Detendant aden Numques 
fon Bayliff acc. AD found againſt him. erelipon he was Wjudg⸗ 
od to Accompt; and Auditozs were A 1.8 2. red a dap 
sf Accompt unto See dayhe made Def reupon 


it was awarded, Quærens recuperet valorem botioruth prædictorum, 
vir. 92 l. 106. The rro7 Aſſigned was, betauſe & Court had 
Awarded recoperet valorem, and Doth-hot d a TUrit'to 
enquire of the value. But it was 0 . —.— and held b 
the Court, That upon Dekault of del mptant, the Court 
may 4 er that the Plaintiff might gon the ballie, as the 
n * affets! kl „8 109; & 10 Rd. 3. 37. 
But then the U emento od recuperet, ind acco20- 
ing to what'thePlaintiffhad ente ut here it is Qvod retu- 
peret- valorem, vit. 92 l. 108. "whith 5 is not as the Plaintiff counts. 
& is ny accent 'b ap ig given him to Accompt 


t to ne Day of, 10 a be is g con; 
—.— ult without Notice. retoꝛe fo 
Erro2s the Barbe den 


— was reverſed. But botauſe there 
was not any Erroꝛ found in the firſt Judgement, it was affirmed. 
And it was laid, That a Capias ad Computandum ſhould Iſſue out of 
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and one of them onely returned it But becauſe the Award was 
eis, & eorum cuilibet, It was held to be well enough. TUherefoꝛe the 


Judgement was affirmed. 
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Child verſus Low. 


Elen firms. Hpon Evidence warberton cited one Bridgewaters 


Cale to be reſolved by adviſe ot the Indges in the Court of 
Wards, That where the Queen had Let Lands, and granted the 
Reverſion to one, micreciting the name of the Tenant, and at 
terwards made a nem Gzant to another with a true recital of the 
name of the Tenant; And, after that, the Statute 18 Eliz. of Pa- 
tents was made, That it hall not revive the firſt Gꝛant, becatiſe 
it was utterly defeated befoze the Statute. And all the Juſtices 
here affirmed it to be good Law, Vid. 27 H. 8. Parliament. Br, 77. 


Sir George Clyfton verſus Web. 
Hill 42, & 43 Eliz. rot. 607. 
Ebe Apon an Obligation made unto bim, as Sheriff of the 
County ot Cambridge, conditioned fo the Appearance of one 


arreſted upon a Capias. The Defendant pleabs, that the Plaintiff 
took the Obligation ot him, and a ſtranger, and the ſtranger had 


nothing, and did not inhabit within the (aid l pleaded - 


e Statute: of 23 H.6. and. peetended, That fo? this cauſe the 

bligation was void. And it was thereupon demurred ; And, 
after Argument, it was reſolved, that the Obligation was good: 
Fo2 the Statute hath twoparts ; The one fo2 the benefitof the 
Shertff, viz. That he ſhall take Obligation with Sureties, which 
ig fo2his Indempnity, that, if pe be amerced fo2 Non-appearance 
of the Party, that he fouldhqve his Remedy. And the Statute 
pꝛeſcribes the Fon, viz. That it. ſhall be made unto him by the 
name of his Dffice, and with a Tonditſan, that the Party ſhall 
appear at the day, &c. =_ it p2elcribes; that, if the Obligation 
be made in auy other Foꝛm, it ſhall be void : and this Clatife is 
fo2 the benefit of the 5 thi par the Sheriff; under coloꝛ of his 


ice, ſhould not oppꝛeſs arty to make tit any other man- 
ner of Obligation, ſo as the Statute makes the Obligation void 
onely, 105 not purſuing of che Foꝛm, pꝛeſcribed in the manner 
thereof, but not in the matter thereof, and that is fo2 his own 
Jndempnity, which may relinquith.ſtþe pleaſeth,and it is nothing 
tothe arty, laintiff, o2 Defendant; Fo2 if he, after he hat 
taken the Obligation, will releaſe it, it is nothing to the ÞJain- 
tiff, oꝛ the Party arreſted. And it hath been e in the Cale 
of Sir William Drury, That if a Sheriff takes an Obligation with 
ne Surety onelp, it is good enough, and not void by the Statute. 


herefoze it was adiudged to? the plaintiff. 
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Nuby werſus Sabb. Mich. 42, & 43 Eliz. rot. 133. 


Ebr upon an Obligation, conditioned fo2 the petfoniiance 
LY of an Arditrameut of all Aaions and uartels bettet 
them, until the day of the Date, lo that it be delivered up dekoze 
the laſt of Auguſt then e The Dekendant pleaded , Quod 
nullum fecerat arbitrium. The Plaintiff ſhews ah Irditratheric 
which was 30 Augutt , whereby they awarded , that the one 
ſhould pay to the other 40s. in recompence of all Trelpalles, at 
ſuch a day and place, if the other would come thither in perſon 
to receive it, and that the one ſhould releaſe then, and there, to 
the other all Actions and Demands, unto the dayok the date 
of the Arbitrament ; and ft was thereupon demurred. And 


- all the Court reſolved , That the Arbitrament was good fo2 


the firſt part, and void 02 e laſt part; and that he ought 
to perkoꝛm the firſt part. erekoze it was adjudged fo? the 
Proctor verſus Johnſon. Palch. 42 Eliz. rot. 171 f. 


Ebt upon an Obligation, Conditioned fo? perkoꝛmance of 
the Articles , Covenants , and agreements, compiſed in 
ſuch an Indenture. The Jndenture recites , that whereas the 
Arch⸗Biſhop of York had demiſed, by.Jndenture, to the Defend: 
aut, and to one Windſor, [yt LA and a? ill koꝛ years; — 
that Windſor died, whereby be had bp all the Sttrb A tha 
he granted, bargained , and alieneD ehetaid Land and! itt, & 
totum jus, & titulum ſuum in præmiſſis Siege NAäfntitt, to vhs and to 
old, during the years. The Kyons a 2 as , that Wind- 


* 


or, in his life-time had granted his Eſtate nger, who 
after A Gꝛant 880 and eule te ou af & l 
And it was thereupon demurres. on 


ds of Claren 7 


e 
_ds of Carta 
s Warburton e contra. A- 


this Title, without any other exp 
Walmſley and Kingſmil held, that it 8 


derſon abſente, ad journatur. 
Forreſt verſus Ballard. Mich. 42, & 43 Elia. rot. 2880. 
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ety. And 1t was thereupon demurred, | U 
whether this woꝛd Grant implies ebe 


2 


two Caules to avoid the Statute 1 theo ” 
there, had not any Authoꝛity to take, h a Stat 
Quod ſcriptum recognitum , &c. non fuit ſigillatum cum fi 
bus peciis , proviſo pro ſiꝑillatione Statut. Mercator. 1 
Writ , the Plaintiff counts , and alledgeth thi nat 
to avord the Statute, . — it was thereupsh demurtred, an 
held by all the Court, that, fo 1 raue, the Count was 
double and vitious; fo2 althogh a Carit of Audita Querela-tma 
comp2ehend divers Caules fo2 the avotdanceota Statute , ye 
the Count ought to compꝛehend but one Caſe ; -02 of it al- 
ledgeth divers Cauſes , yet it ought to ann onely, to 
which the Plaintiff ought onely toanſwer ; fo2 doublene is 
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been adjudged in Gaſcoyns Cale, that a double lea ts vitious in 
ſubſtance; and, it there be a demurrer, it needs not be ſhewn fo2 
Cauſe, notwithſtanding the Statute of 27 Eliz. but he may well 
take advantage thereof, without ſhewing it. And it was held by 
all the Court thateither of theſe Caules alledged was ſuffice: 
ent to avoidthe Statute; and an Audica Querela lieh in ſuch Cale: 
and he ſhall not be put to ſue a Trtt of Erro2 to avotd it. and 
although the Statute is not encolled in two places, no2 wait 
with the hand of the Clerk, which is a Circumſtance appointed 
by the Statute ; pet the ores of them is not a Circum- 
ſtance to avoid the Statute. - Wheretfo2e it was adjudged foz 
the Defendant. - "ay | 


Trinity Colledge in Cambridge verſus Tunſtal, Parſoꝶ 
of Sharinford , in the County of Leiceſter. 


A Ny by Pꝛeſcription fo2 a Penfion , iſſuing out of the 
Churth ol S. it was reſolved, without Argument, That 
it lay againſt the Jncumbent , as well foꝛ the Arrearages due in 
the time ofhis P2edecefſo2 , as in his own time; foꝛ the Church 
it ſelf is charged, in wholoevers hand it comes, Therefore it 
was adjudged foꝛ the Plaintiff, 


Bethell verſus Edw. Stanhope. Hill. 41 Eliz. rot. 939. 


Cire facias againſt him, as Executoꝛ of Francis Vaughan, Upon a a 
O Judgement given agatuſt the Teſtato2 of 2201. He pleadep 
ayment of 401. debt düe to the Queen; and, beſides that, he 
ad riens in ſes mains. And thereupon they were at Iſſue, whether 
he HAD 'Aſſers ?- And it was found by Special Uerdic , that the 
Teſtatoz was poſſeſſed of divers Goods, to the value of 2501. 
and, by Covine to defraud his Creditoꝛs, made a gift ot his Hoods 
to hig Daughter, with a Condition upon payment of 20s. that it 
hy {d be votd, and died. The Defendant entermedled wit 
e-Goods , and afterwards the Daughter by this gift, took 
the Goods,; and after that adminiftration of the Goods of 
Fr. Vaugh. was committed to the Defendant ; and, whether, up⸗ 
on this matter, be ſhall be charged as Executo? , and that theſe 
Goods ſhould be Aſſers in his hands ? was the Queſtion. And 
after Argument, it was adjudged fo2 the Plaintiff : Fo? firſt , 
when he medled with the Inteſtates Goods, although he were 
neither Executoꝛ, noꝛ Adminiſfrato2 ; and afterwards Admt⸗ 
niffration was committey unto him , a Credito2 hath election 
to charge him as Executo? , 92 MV ; eſpectally here, 
when he pleads as Executo? , the finding by the Jury, that 
he is Adminiſfrato2 „ fs not to purpoſe , 9 Ed. 4. 53. 2 R. 3. 20. 
21 H. 6. 8. Secondly , All the Court held, that this Sit of the 
Sgods is in it ſelf fraudulent , as appears by the Condition ; 
And the Covine fs exp2eſlp found by the Jury; rnd then it is 
ene void agalnſt the Credito2s , by the Statute of 13 Eliz- 
and the Intelkate died poſſeſfed of them; and when the Donee 
afterwards-took them, it is a Treſpaſs againſt the Admint⸗ 
fkrato?2 ; fo2 which be hath his remedy, and they are alwayes 
Aſſets in his hands: But ik a Treſpaſſer takes Hoods from a 
Teſtatoꝛ in his life-time , ſo as they never were but a choſe in 
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| He deliver them. And, as to the ſecond; 7 all 
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ctally the Maſter being pꝛelent ar the diſtreſs. But ik the Ser⸗ 
had onely diſttained, -Gawdygſatd , that then the tender un⸗ 


Ehn might have been mdze calirable, And ber hn ib that 
kf the tender had been to the,Bapliff of the Bannoz, it might 


adventure have been good; but not to a Servant, who jo pn. 

the diſtreſs onely. Taberefoze it was adjudged fo2.the a. 

wat. But a Preſident was cited in this Court, that t 1 

i Famends, -Atter' the impounding, was good; which wa 

Trin 33 Eliz. rot. 327. between Bardſey and Segrave. But the Tourt 

e uk regard thereto, becauſe they were reſolved upon 

the der hat the tender to the Servant was not good. 
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1 And Beret we tt it was adjudged. fn the. time ol Queen 
„in the Cale o uke ok suff. 3 
Sun and Anh. py:hold of the one Mannoꝛ, at the 
Court of the other Yannoz , that it was a votd 21 25 fo2 it 
cannot be à Copy- hold, actoꝛding to the Cuſtom of a Banno? , 
whereofitis not parcel. But Gawdy Doubted thereof, and con- 
ceived it had been well enough, if it had been ſo uſed , from time 
whereof, & c. But, becaitſe upon the Uerdict it did „ 
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That it had been granted by Copy, from time, whereok, #c. It 
was held, that there was not any Citle found-fo2 the Defendant: 
and therefore adjudged foꝛ the Plaintif. 


Southcot verſus Bennet. 


2D of Goods and Counts, that he delivered them to the 
Defendant, to keep ſafely , cc. The Defendant conteſſeth 
the delivery, and that afterwards J. S. felonigufly robbed him of 
them. TUheretoze, #c. The Þlaintiff replies proteſtando, that 
J. S. did not rob him, fo2 Plea ſaith, that the ſaid J. S. was 
Servant to the Oekendant; and by was thereupon demurred. 
And, after argument at the Barr, Gawdy and Clinch, cæteris abſen- 
tibus , held, that the Plaintiff ought to recover; becauſe it was 
not a Special Baylment : that the Defendant accepted to keep 
them as his pꝛoper Goods , and not otherwiſe: ;. but it is a dett- 
very, which chargeth him to keep them at his peril. Ann it is 
not any Plea in à Detinue to ſoy, that he was robbed by one ſuch: 
fo2 he hath his remedy over by Creſpaſs, oꝛ Appeal, tu have them 
again, And that is the Reaſon ok z; 8.6. 1. That if a Saol 
be bzoke open by Thieves, and the Pꝛiſoners let at large, yet 
the Gaoler is chargeable ; becaute he hath his remedy over: but 
if it be broken by the Queens enemies, it is otherwiſe, And al- 
though it was moved, that the. Keplication: was vitious, fo2 
that the Pꝛoteſtatton is repugnant tothe matter confeſſed ; and 
then, the Replication being ill, although the Barr be vitious; 
the Plaintiſf cannot have Judgement; as .2. El. Pautries Caſe is; 
pet it was held to be but a default ot foꝛm, and not of ſubſtance 
and, the Demurrer being general, no advantage can be taken 
thereof. TAUherekoze it was adjudged fo2 the Pſaintiff, Vide fo2 
the pzincipal Caſe 3H. 7. 4. 6H.7.12. 9 Ed. 4. 40. 29 Afl. 28. 8 Ed. 2 


3 > 


Detinue 59. 4 Co. 83, & 84. 11 ali, 
Dumper verſus Syms, Paſch. 40 Eliz, tot. 361. 
. | * une e 

12 Upon a Special Uerdict:it was found :z:that the Pꝛe⸗ 

ident and Scholars of Corpus Chriſti Calledge in Oxford; were 
ſetſed in Fee, and Anno 10 Eliz. 101 it b hu Ai to one Bold 
fo2 zo pears; Proviſo, that the Leflee and his Afligns ſhould not 
allen the Pꝛemiſes, 02 any part thereof , without Licence ot the 
Leſſo2s, rendering 33 8. 4 d. per annum, &: In 15 Elz the Pꝛeſident 
and Scholars, by their Oced,-licenſed Bold to alien the Pꝛemt⸗ 
ſes, 02 any part, koꝛ the entire term, oꝛ fo2 part thereof, to:any 
perſon , whom he pleaſed. Bold aſſigns the entire term to one 
Tubb; Tubb de viſes the entire texm to his eldeſt Son, and made 
him his Executoꝛ, and died: The Executo2 entered generally; 
aud they find, that the;Teſtats2 was not endgbted to any; that 
afterwards the Son died inteſtate 3 and administration of; his 
Hoods were committed to 9 in e h x pub -aliened to the 
Dekendant; that aftecwards in 38 liz. the {i dene and 
Scholars, bp the name of the P2eſident and Scholars of Corpus 


Chriſti Colledge in Oxon, in Comitatu Oxon, made a Leaſe there- 


of to the Platntfff, rendering 225, Rent per annum; and that 
they made a CTlarrant to one Englesfield, to enter, and dell ver the 
Leaſe upon the Land (but it was not found, that this Warrant 
was by wziting under their Seal) and that Zoglesfeld ent std ih 
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their name, and dellveredthe Leale upon the Land to the 
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tiff, upon whon the-Defenvant te⸗ entered; whereupon this action 
ti, upon wht Oy It ano ich was the pzincipal Quettton 
in the 22 It was on hether this Licence to the firſt 
Leflee to alien (who allenc 1 be ) be a Diſpenſatton one⸗ 
Ip, 92a total Determinarts itton ? Moor, fo2 the Oe⸗ 
nt, moved, that, ar he Deed but the * 1 extend to g. 
the wozd Aſſignees in the 
Condition exte — 1152552 _ gn 1 by this Liter 02 
Admin atoꝛs, and tcence 
to alien the Condition [2 dreemined 5 That it all not bind any 
other; and in thereof vide Dy. 152. Reſtraint ts 
— ned by the alienation. And when a San is diipen- 
fed with in part, it is diſpenfep with in the whole ; and to that 
purpoſe he cited a Record ka J ent in the Common Bench, 
Trin. 28 Eliz. rot. 256. betwetn Lylds ind Crom — . where the Loꝛzd 
Stafford made a Leale to thee = Con tion, that they, no? 
any of them, ſhawn alien withe 4 17 and the one, vy 
Licence, aliened din part; a theother two allened 
their parts, Mich ent Licence: ff e that the Leſſoz 
— * — —— HS the Condition On med. ned mi befoze 
che Count Clinch, and Popham delivered their 
Dyſon oven .thitt e ze in {eee and diſcharged, 
91 bis Dipet rae mot eLeflee Hier: k, f02the Con 
dae wy ER it is = pdetermined: fo2 it 
Sana and in E ath afterwards; 
fo tha Popharn ſaid, H 5 the Laws to be a: 
Ekz. Dy. 3 34. abe re Leſloꝛ licenſed his 
100 he might alien the refidue without Lt- 
cen mot enter, becatiſe, if he ſhould enter 
chould enter upon the Entire, as it was li: 
mited: and if he ron; bel enter uponthe Entire , he hond dero 
that which beyad icenſed to be allen ch n ich he cannot do; and 
dat abet un (Sent trely one: 17 cannot be inEſe 
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r 1 1 22 Elz. Dyer 367. id. But to 

en (hike not. Thirdip, It was moved, 

at Fuſs A „ pet this Leaſe to the 
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| il — Cee _ B e Court over: 15 ft, and that 

it was 1 variante. Fourthiy, That this Leaſe ts 

vold to th 3 becanſe the anctent Rent is not reſerved; 

Toz the Westie 115 was 325.44. and the Rent now reſerved s 
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Preſton verſus Perton. Mich. 42, & 43 Eliz. rot. 441. 


Pon Demurrer. The Caſe was ; A Scire fac. was b2ourht in 
Chancery, Upon a Reconuſance there. The Defendant 
pleaded to Jiſue, which was ſent hither to be tried, and found foz 
the Plaintiff , and Judgment foz him here. And akterwards he 
bought Debt in the Common Bench upon this Judgement, and 
had Judgement there to recover, and atterwards bꝛought a scir. 
fac. here to have Execution upon the Judgement in this Court, 
and the Defendant in Barr of that Execution pleaded this Re- 
covery, And thereupon the Platntiff demurred. And it was 
moved fo2 the Plaintiff, that this was not any Plea ; foꝛ both 
the Reco2ds are equal, and the one cannot determine the other: 
But the Plaintiff may ſie Execution upon what he will. But 
Godfrey fo the Defendant moved, that by the new ſuing of this 
Oꝛigi nal and Recovery had, he hath waved the Benefit, having 
Execution of the firſt Judgement: and in pꝛoot thereof relied 
upon 13 Eliz. Dy. 300. Puttenhams Caſe, But the whole Court 
held it not to be any Plea: becauſe the onc Judgement cannot 
determine another Judgement, which is of equal nature; no 
moꝛe then one Obligation can determine another; as 11H. 4. ig. 
But Gawdy ſatd , that if a man recover upon an Obligation in 
Hebt, during that Judgement in fozce, he cannot have a nem 
Action of Debt upon that Obligation, becauſe it is reduced in rem 
judicatam. TUlhereupon Judgement was given, that Execution 
hould be fo2 the _ , unleſs other matter were ſhewnthe 
third day of the next Term. At which time, it was moved, and 
*rception taken, hecauſe he began at the Judgment, and did 


Ra 


not recite the Entire Reco2d. Sed non allocatur. TUheretoze the 


Plaintiff had Judgement. 
Mood yerſus Smith. 


Ction ſur Trover of Goods, The Defendant pleaded Not guil- 

ty, and found againſt him. And it was now moved in arreſt 

of Judgemnnt to be an ill Declaration; foꝛ he counts, that he 
was polleſſed of ſuch Goods, ſhewing what they were in ſpecie, cum 
alüs Implementis ad valentiam 3 1, blit expꝛeſſeth not what they were; 
and that he was allo poſleſled at other parcels (particularly. ve⸗ 
claring what) cum aliis neceſſariis; but mentions not whar they 
were: and that he was alſo poſſeſſed de ſuibus, but (ettethnorfo2th 
their numbe r. The Defendant by Uer dict was kound Guilty of all 
contained ip the DOeclaratian; and damages entirely afſetſen oz 
all „ which being ſo intertain, the Court cannot give Indgement 
fo2 thoſe parcels, which are incertain. And of that Opinion was 
the whole Court fo2 the incertatnty in the Declaration. But 
Gawdy held, that in regard the-Oefendant hath admitted it, he 
cannot now after Uerdict take advantage thereof; as 20 Aſſ. 3. 
is: but the other Juſtices e contra; becauſe there is not any cer- 
tainty at all pro Implementis & neceſſariis: btit Where there is a rea- 
ſonable certainty, although upon Demurrer, becauſe it is not 
de ther certain, Judgement ſhall be againſt the Plaintiff fo2 
he.micertatnty t pet, after Cerdic he ſhall nat take advantage, if 
ere be any convenient certainty. But here is not any certainty, 
Wherefoze it was adjudged fo2 the Defendant, Ws 
Ymmmm Bifhe 
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Biſhe verſus Wal ford. 


bt agaſnſt the Defendant fo2 money foꝛ his Tabling. The 
Detendant tendered his Law, and was ready to have made 
it at his day: but Gawdy being then onelp in Court, conceived, 


efendant waved his Law, and pleaded at pai. Vid. 
A. 


arties, the 
. 1. 1 Ed. 


that Ley gager 8 not in this Caſe. TUherefozes by afſent of the 
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Hill verfus Giles. 


P Sion Firmæ was bꝛought of a Cottage. After Uerdict it was 

moved, that an Ejectione Firme lap not theredf; no moze then 
a Præcipe quod reddat. Sed non allocatur. CUherefoze it was adjudgey 
fo2 the Plaintiff. 


Goodwin verſus Cornelius Mountenaigh an Alien. 


"Jeione Frmæ. The Defendant pleaded to Jfſue, and a Ven. Fac: 
was awarded de medicrace Linguz Upon the Defendants Sug: 
eſtion , that he was an Alien. And at the Niſi prius a Tales de Circum- 
antibus was awarded, and tound fo2 the Plaintiff, And now mo- 
ved in Arreſt of Judgement; —_— the Tales was not awarded 
de rhedierate Linguz , £02 it ought to purſue the Ven. fac. Kemp, Secon- 
dary, ſhewed alſo, that the Ven. fac. was not well returned, ve. 
cauſe Aliens and Deniſens were returned together, whereas there 
ought to have been twelve Deniſens l themſelves, and twelve Ali- 
ens by themſelves returned; and there ought to have been one Deni- 
ſenand one Alien, and ſo another Deniſen, and another Alien in their 
turns ſws2nupon the Jury, which could not be done here,becauſe 
it appears not by Panel, who is a Deniſen, and who an Alien, and ſo 
non conſtat which of them werefwo2n. And of that Opinion was 
Gawdy and Clinch, czteris abſentibus. CUhereupon Judgement was 
ffayed, Vide poſt, Trin, 43. Pl. 18.* a 


Green verſus Roſs. 


ror. Fo2 that Judgement was given by default againf the 

Defendant, being an Jnfant : Ile was taken, that he 
25 where the ain 2 100 ein 
beonght - and the Court held , that it ſhould be tried in the Coun 


| Draycot verſus Piot. 


| Gor ſur Trover of divers Ssods, & inter alia de decem Capſis, & 
X 'Ciſtis, Anglice, Gheſts and Coffers, and of a Bag, and 201. 


therein. Che Defendant was found Gallty de quatuor Ciſtis, & Capfis, 
and of 13 l. parcelof twenty pound, and of divers other particu⸗ 
lar parcels ; and of the Refidue Not Guiky. And Exception 
was taken in Arrec'of Judgement, that the Declaration Eda 
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that he converted 10 Capſas & Ciſtas, and doth not ſhew how many 
of Cheſts, oꝛ how many of Coffers , was incertain and ill; and 
therefoze the Clerdict alſo was ill: but the Juſtices Gawdy and 
Fenner held them to be all one. But if Cheſts and Coffers ſhould 
be ſaid to be diſtinct things: it then ſhould be ill. Secondly, Jt 
was moved, that this Trove: and Converſion of Money out ut a 
Dags cannot be good, becauſe it cannot be known. And when he 
is found Not Guilty of the bag, and Guilty of the Money: that is 
as much as if he bad declared of the Trover and Converſion of Mo⸗ 
ney out of a bag , which was ruled to be ill in Hicks and Holydays 
Caſe. But they held „that an action of Trover and Converſion of 
Money onely was good enough, and an action well matntainable 
fo2 it. TUhereio2e , cæteris abſenibus „it was adjudged fo2 the 


Plaintiff. | 
Beal verſus Web. 


* orenen fo2 Tithes againſt the defendant, Farmo? of the 
Rectopy of Frit-render in the County of Eflex, and ſurmiſeth, 
that from time, whereof, &c. he had uſed to pay 48 per annum, th 
diſcharge of all tythes; and his pꝛoofs were, that he uſed to 
pap 4s. 6d. per annum. And upon this variante, a Conſultation 
was pꝛayed. And becauſe it appeared, that there were not an 
tythes due in kind to the Parſon, as he hath ſued ; but it fs 
Modus decimandi , although not in ſuch manner as the Plaintiff ſur⸗ 
miſeth, the Court held, that the defendant ſhouldnot have Con- 
ſultation: fo2 he had not any caute to ſue fo2 tythes of that Land, 
and it was ruled accoꝛdingly. Vide 2 Eliz. Dy. 171. 


Baſſet verſus Maynard. 


Ction ſur Trover, ànd r of certain loads of wood, 
Upon a Special Gerdic, the Caſe was, Sir Tho. Palmer 

was ſeifed of agreat wood, and bargained and ſold to one Corn- 
ford and his aſſigns, as many trees, as would make ſix hundzed 
coards of wood, to be taken by the aſſignment of Str Tho. 
palmer. Cornford af[tgns-over his intereſt to the Plaintiff. After- 
wards „ Sir Tho. Palmer granted to the defendant ſo much ok 
bis wood, as would make four thouſand coards of wood, to be 
taken at the defendants election. The platntifiafterwards by 
the aſſignment of Sir Tho. Palmer cut down the trees in queſtt- 
on, to make ſirhundzed coards : and the defendant claiming 


them by vertue of his Sant took them. And it was found that 


there was ſufficient wood left fo2 the Defendant to take his 
four thouland coards, Et fi, &. Andupon this Uerdict, it was 
moved, that here was not ſufficient title found fo2 the plain⸗ 
tiff. Foz firſt, it is not found, that the bargain and ſale was 
foꝛ any ſum of Yoney ; no2 upon any Conſideration, Sed non 
allocatur. F02 it is intended to be ſo , being found by the Uer- 
dict. But, if it had not been ſo found, it might peradventure 
have been otherwiſe ; AS primo Mariz, Dy. 91.19, Secondly, It was 
alledged, that this G2zant to the plaintiff is void: fo2 , untill 
the affignment made by Str Thomas Palmer, no intereſt veſted in 
Cornford himſelf, fo as he could not make any G2ant thereof over. 
But all the Court held the O2ant to be good: fo2 being made to 

Bm mmm 2 him 
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hun, and his Allignes, he may make an allignee, which ail 
enure as a nomination to one, who is to have by the appointment 
of Six Thomas Palmer. And it may weil veſt in him, as the Imereſt 


_ alfo. And here he hath an Intereſt befoze the Aſſignment made by 


Sir Tho. Palmer, inlomuch as if Sir I. P. will nor aflign it in con: 
ventent time, Me himſelf might take them. And therefoze he 
may aſſign thts tntereſt; as 44 Ed. 3. 43. is. But, admitting the 
GO2ant to the Plaintiff had been votd ; yet Popham ſaid, that the 
action was maintatnable, becauſe by the cutting down of them 
he had Poſſeſſton and a good Title againſt the Oefendanc and 
every Stranger: and, veing cut down, it was not tawful fox 
the Defendant to take them: fo2 if one ſells athouſand-Coards 
of- ood to be taken at the Uendees Election ; and afterwards, 
che Sꝛantoꝛ himſelf , oz a Stranger, cuts down ſome of the 
Mood; the Gendee cannot take that which is cut down: but 
he ought to make his O2ant good out of that which is grow⸗ 
ing. As if Eſtovers were granted unto him, to be taken in a 
great Hood, and the Owner of the Wood cuts down ſome 
of the Mood, the Sꝛantee cannot take that which is cut down. 
but he muſt take his Eſtovers out of the reſidue : and if all be cut 
down, he hath not any remedy, but an action upon the Caſe. 
So here, although the Plaintitk had not a good Title, yet his ha. 
ving Poſſeſſion of them being cut down, ſufffceth. Quod Gawdy & 
Clinch — Therefoze it was adjudged foz the Þlainttf, 
5 Co. 24. b. | 


Carew werſus Merler. 


| of a Judgement in the Common Bench in Debt, The 
Erroꝛ aſligned was; becauſe the Ven. fac. was awarded, bear⸗ 
ing Teſte atter the Judgement, as in truth it was dated a year at 
ter. But it was held, that in regard it was after Uerdic , and 
the Trial is upon the Diſtringas with the Nik prius : ſo as if there had 
not been any Ven. fac. at all, the Statute would have helped it: 
and it ſhall not be intended, that this ven. fac. Which bare Teſte 
after the Judgement, was the Ven. fac. in this Sute: and al- 
tho igh it were certiſted to de the ſame ven fac. the Court would 
not take it ſo; but rather, that there was not any ven. fac. at all: 
the Trtal and Judgement thereupon are good. But they held, 
that the Teſte of a Ven. fac. can never be amended, but the Re- 
turn thereof may be amended, becauſe the Roll warrants it. 
And this being variant from the Roll may beamended. But the 
Rolls make not any mention of the Teſte thereof; as 2 Mar. Dy. 121. 
11. TUherefoze the Judgement was affirmed. 


Cubit verſus Harriſon. 


Reſpaſs de Herbis, depaſcend. cum Averiis , 8&c. The Defendant 

pleaded Tender of io muchfo2 amends to the]laintiff,who re: 

— being ſufficient, And it was held to be no lea, acco2d: 
ing to 21 H. 7. 30. 


Butcher 


2% boi ads 


— — 
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Butcher & Aldworths Caſe. 


2 upon a Recovery in Briſtow, And it was traverſed; and 
a Certiorari iſſued our of this Court to certiſie it, which was 
Lertified under the Seal of Briſtow, And it was moved, that this 
Certificate was not good. But it ought to have come in under 
the Gꝛeat Seal 2 but it was held to be well enough: koꝛ ſo is the 
courſe upon ſuch Certiorari directed to have it certified under the 


Seal of. the Inkerioꝛ Courts. And it was adjudged fo2 the 
Plaintiff, 


Chadwick verſus Sprite. 


A Whereas one Baily was indebted unto him tn 5 !. 
and being poſlefſed of two Obligations, made by two 
Strangers of 20 J. deltvered to the Plaintiff the ſaid Obliga⸗ 
tions to receive the Money due upon them, oꝛ to ſue them in the 
name of Baily, and of that, which he recovered, to ſatistie himſelf, 
and the reſidue to return back to Baily ; that Baily died: and the 
Defendant being his Witfe , inconſideration, that the Plainttif 
would deliver unto her the ſaid bonds; p2omilſed to the Plaintiff 
to papunto him the ſatd 51. upon the firſtpayment of any ſums 
of thoſe bonds: and alledgeth, that the Oefendant had received 
thoſe ſums contained in the bonds, ec. After Uerdic upon Non 


. Aſſumpſic pſeadeD , and found fo2 the Plaintiff ; it was moved, 


that this is not any Conſideratton , becauſe by the death of Bai- 
ly, who delivered them, the authozity , which he gave to the 
Platntiff to ſue them, is determined; and the Plaintiff hath 
nothing to do with them. And the Detendant hath not any be- 
nefit by the receipt ot them, unlels ſhe were Executrix, which 
ts not alledged. And ik ſhe were Executrix, the receipt of them 


by her is not any Conſideration: fo2 ſhe receives but her own ; | 


and therekoꝛe there is not any Confideration.fo2 the making o 
this pꝛomiſe. And of that Opinion was Fenner; and relied upon 


12 H.. 14. and 9 Ed. 4. 19. but Gawdy and Clinch e contra: becauſe by 


this delivery and gift of the Obligations , the intereſt in the 
Deeds is giban unto him; although the debts themſelves, which 
are things in action , paſs not , and he had authonity to diſpoſe of 
them. And this delivery of them to the Defendant , and by her 
acceptance, and p2omiſe upon this Confideration , whether 
Executrix, 02 not, is ſufficient to bind her. TWherefoze it was ad. 


judged fo2 the Plaintiff. 
| Gardeners Cale. 


"$y Judgement in debt againſt Sr. John Juſtice of 
Peace in the County of Bedford, pꝛocured a Writ of Execu. 
tion directed to the Sheriff of. Bedford, who made a Marrant to 
Gardeners own bꝛother, to be a Special Bailtff to ſerve that Exe⸗ 
cution, who going to ſerve it; and fearing a Reſcouſe to be made, 
carried with him a Dagg ; whereupon the laid st. Johns cauſed 
one ot his ſervants to go and ſearch him, and finding him arm- 
ed with a Dagg , bzonight him befoze his Paſter , being the 
next Juſtice of Peate, who, by colour thereof, committed oy 2 

| DDALs 


(T7) 


118) 


(19) 
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Goal , until he paid 101. accozding to the Statute of 33 . 8. 
cap. 6. (thereupon he removing bimlelt by an Hab. Corp. and ail 
this matter being diſcloſed to the Court, they all heid it to be 
no offence againſt the Statute , fo2 a Sheriff o2 his Miniſters 
in Execution of Juſtice, to carry ſuch an HÞand-gun: fo2 otherwiſe 
no Juſtice would be adminitſkred, And in this Caſe, and toꝛ this 
piirpoſe, it is lawful, vide 3 H. 7. 1. And they all held that a Dagg 
was an Hand-gun within the Statute , although it be not name d 
therein. Wheretfoze they commanded a Plea to be dꝛawn, com- 
pꝛiſing all this matter, which was done, and then it was confeſſed, 

and the Partie diſcharged. 5 Co. 71, 72. | 


Bearblock verſus Read. Ante, Hill. 42. Pl. 2. 


Te Caſe was now moved again. And Popham , Gawdy, ann 
Clinch ( Fenner abſente) Delivered their Opinions; that the 
Plea was not good, but that the Plaintiff ſhould have Judge. 
ment, becauſe a Judgement is higher than a Reconuſance, o2 
Statute , and theretoꝛe ought to be firſt ſatisfied ; and the Exe⸗ 
cutoꝛ is put to his Audita Querela, to diſcharge himſelf againſt the 
Conuſee, And whereas it was ſaid, That the Statute is Eigne 
to the Judgement, that ts not material: fo2 there is not any re- 
gard to the pꝛiozity of the Judgement, o: Statute acknowledg⸗ 
ed by the Teſtatoꝛ, but onely to the equality of the manner of the 
debt: fo2 that, which is higheſt,ought to be firſt ſartsfied ; but the 
Judgement ts higher, to2 a Reconuſance is but an aſſurance by 
conſent of the parties, and is but a Bond recoꝛded, and there- 
foze not to be compared to a Judgment. And there ts no reaſon, 
that an Executoꝛ, by bꝛinging a Writ of Erroꝛ, ſhould make the 


Judgement to come after the Statute: and therekoꝛe the Execu⸗ 


(21) 


tion upon the Dtatute ſhall notp2ejudice it. TUhereupon Rule 
was given, that Judgement ſhould be entered fo2 the Plaintiff. 
But afterwards, becauſe Popham ſaid , that he had conferred with 
the Juſtices and Serjeants at Ser jeants Inn, and many of them 
were of Optnion, that this Executton upon the Statute was to 
be allowed as a good Barr againft the Judgement, they would 
adviſe, Et ad journatur. Note, ftt Mich. 44, and 45 Eliz. the Caſe was 
moved again ( Gawdy abſente) and Popham ſatd, that he had again 
conferred with the other Juſfices at Serjeants-Inn, and the greater 
part held the Plea to be good; and that the ſatisfying of the debt 
upon the Statute was not any Devaſtavic, becauſe he could not 
withſtand it, and he ſhall not be put to his Audita Querela. TUhere- 
fo2e it was adjudged fo2 the Oefendant. | 


Gray verſus Chapman. 


Ede ere Firmæ. The Plaintiff Declares , that Prudence Cozen 
by Fndenture apud S. lett unto him an Þouſe and twenty 
Acres of Land by the name of all her Tenements ins. And, after 
Uerdict , it was moved by Foſter in Arreſt of Judgement, that 
the declaration was not good, becauſe it is not alledged in 
what Ulll the Tenements were. And of that Opinion was the 
whole Court. TAberefoꝛe it was adjudged fo2 the Oefendant , 


. fo2 thenaming ofthe Gill in the per · nomen was not material. 


White 


CS 4 — 
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White verſus Ewer. 


r Alter Uerdid fo2 the Plaintiſf, Tanfield moved, That 

the Declaration was ill. Firſt, Becauſe the Plaintiff bꝛings 
this action as Aſſignee, and doth not name himſelf Allignee (but 
afterwards in the Declaration ſhews how he is Allignee) as 
where a man bꝛings an action as Petr oꝛ Executoꝛ, he ought to 
name himſelt ſo; and of this Opinion was Fenner : but Popham, 
Clinch, und Gawdy e contra, in regard that iu the body of the De- 
claration he ſhews how he is Allignee: foꝛ the naming himfelf 
Aſſignee is but matter of fozm , which is notmateriat atter Uer- 
dict. Secondly , becauſe the Covenant is, that the Leſſee and 
his Allignes ſhall enjoy it without the interruption of Francis Ewer, 
and all other clatming under the ſatd Fran. and the bzeach * 
is, becauſe he was ouſted by I. S. who claims under the title of the 
{aid Francis Ewer , and doth not ſhew how he claims under his in⸗ 
tereſt, noꝛ by what Conveyance, But all the Court held it to 
be well enough: to2he is à Stranger thereto, and cannot ſhew it 
certainly. heretoze it was adjudged fo? the Plaintiff. Note in 
Paſch. 44 Eliz. this Judgement was reverſed upon this ſecond Ex⸗ 
ceptfon by the Opinion of all the Juſtices and Barons in the 
Exchequer-Chamber. 


x The Earl of Hutington verſus Hall. 
E of a Judgement in the Common Bench, in Debt upon 


5 a held, that the 
dgement ſhould be given upon bis Confeſſion, 
Jitdg 15 ay be £yen upon | big ion, that it was 


Talbot werſus Caſe. 


Ction fo theſe Mods, Thou haſt killed my Wife. After Uerdict 
fo2 the Plaintiff , upon Not Guilty pleaded, Jt was moved, 
That an action lay not foꝛ theſe wo2ds, becauſe it is not ſaid with 
what intent he killed her ; violently, o2 otherwiſe, And he _ 
no 


(23) 


(24) 
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dàdjudgẽ them in him, until he ma 
trary, by bzinging of a C 
might maintain the one 
Mherekgze, tc. 


not aver that his Wife is dead, But notwithſtanding, it was ad⸗ 
judged to2 the Plaintiff, fo2 it is to be intended, if the contrary be 
not ſhewn by the Defendant, that his Alte is dead. And it ſhalt 
be taken in the woꝛſt ſenſe, viz. violently, 


Biſhop verſus Viſcounteſs Montague. 
Paſch. 42 Eliz. rot. 733. 


Ae ſurTrover, and Converſionof five Dren. The Defend. 
ant pleaded Nor guilty; And by SpetlalUlerditit was found, 
that one J. S. as Batliff to the Detendant took thoſe Beaſts 
as fo2 Hariors due to the Defendant , where there were not anp 
due, and without any command from the fafd Viſc. Montague: 
but that afterwards ſhe agreed thereto, and converted them; 
and after that, the Bailiff died. And, whether this action lies, oꝛ 
. he chould have bꝛought a general action of Treſpaſs ? was 
the Queſtion, And Walmſley and Kingſmil held, That this action 
lies not: fo2 when the Batliff took them Torciouſly, the pꝛoperty 
is diveſted out of the Plaintiff, and the Poſſefſion t ſo that he 
cannot ſuppoſe that he was Sereno of them, until he loſt them, 
and until they came to the Defendants hands. And the Defen- 
dant, by aſſenting to the taking, is a Treſpaſſer ab initio; as 
38 Aſl. 9. 38 Ed. 3.18. and 40 Ed. 3.20. axe: Therefoze where he 
might have had a General Writ of Treſpaſs, Þe cannot have 
any other manner of action, eſpecally not ths action , which 
differs from it in nature and quality. But Anderſon & Warberton 
e contra. They agreed, that an aſſent befoze , oꝛ after the taking 
of the Goods made her Treſpaſſer ab initio, and to be puniſhed as. 
a Treſpaſſer : but not an aſſent after to a Battery foꝛmerly done: 
oꝛ tothat, which is a Tort, and puniſhable by the Statute Law 
as anallent to a Riot, oꝛ foꝛcible Entery, after it be done, ſhall 
not make him puniſhable. But although Treſpaſs lies, pet he 
may have this action if he will: fozhe hath his Election to bzing 
either. And as he may have Detinue 02 Replevin fox Goods taken by 
a Treſpaſs, which affirms always pꝛoperty in him at his Ele- 
ion: Do he may have this action: ko: one map qualifie a Tort, 
but not fncreale a Torr. So he hath Election to make it a Torti. 
ous Priſal, 02 not: which is the reaſon that ff Goods be taken 
by a Treſpaſſer, yet if the Party from whom were ta- 
the nich end Properey remit i pn en the Cos al 
s his Election. to the con- 


tof Treſpaſs. Wherefoze here de 
At, 92 other at dis Election, 


R „* 
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John Davies and Ann his Wife verſus Selby. 
Ower, and demand the third part of Lands; ane (26) 


firft Husband was ſeiſed in Fee. The Iſſue was, UWlyether 
it were the Cuſtom in Gavelkinde „ that if the Pugband alien his 
Land, that his Ute might demand the third:patt fozher Dom 
er, ozthe Boyety , at her Election - And upon the evidente! it 
was ſhewn fo2 the Defendant ; that the Cuſtom of Gavelkinde 
pꝛeciſeiy is, that ſhe is to have the Moyety: And this Cuffom 
there is the Common Law of the place, which cannot be wave 
by demarmding a-thirT part. Vide Book of Entries aa8. 2 El. 4 18. 
And a Pꝛeſident was ſhewn, 30 Eliz. betwixt Hum and Gilbura., 
where it was reſolved, that ſhe cannot wave this Dower, and 
demand that Oower by the Common Law: and becaule the de⸗ 
mandant could not ſhew any Pꝛeſidents, no2 Pꝛoofs, that there 
were any other Dowerthere , then Dower by the Cuifont.. Al 
it appears by the Statute at Cagfuecudinibus Kana quod vide in a. 
ſter Lamberrs Peramdulatton of Kent, where the Cuſtom ig cker. 
that the Feme is to hae the Moiety, ſo no other kind of Dowet 
Freehold , that he thould have de Poker ker deten eee 
reehold, | 2 e to 
have it onzly during thstims that de les lol ehatt, ant 


E 
is a reſtraint unto her; and Cuſtoms are as the the 
places where they are uſed. Theretoze all the Court reſolved, 
that 2 bound by this Cuſtom and cannot wave it: and in 
ſuch Cale the ſhall have it by Aſſignment in Severalty, and can⸗ 
not hold in Common. Wherefore, after Tvivence, the Plain⸗ 
tiff as non lutte. % „ 2 oe 


Swan verſus Gate land. Mich. 42, 8 4 Elis. rot. 3067. 


2 de Gard. The Cale was, that a teme took Baton, (273 

and had Jfſue a Son by him, the Baron dies: ſhe takes 

another Baron ſeiſed in Fee ot Lands holden in Soage, and hath 

Iſſue by him another Son; the Baron dies, the Feme dies, the 

letond Son within the age of folldteen'years3 whether thp'£ | 

eee ee Tenge, e 
| eQueſtt 'aitnily al 95 t er 


ſhould have it, fo2 he is the neate 
tance cannot deſcend, . 


Sturfield verſus Sometſer. Hill. 43 Rliz rot. 1358. 
D* upon an Dbiigation, Che Condition was, that after (28) 
Marriage of the Plaintiff, and having a Son | Teme , 
that if he conveyed Lands to the value of 461. per annum In tall to 


and 
toa Stra 
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lies thereto by rhe I. 
cation loft the advantage of Exception tot here the 
Nnnnn B 


(30) 


(31) 


Termino Paſchz, Quadrageſimo primo 
Barr is ill; fo2 it is not any perfozmance ot the Condition by 
this Feoſtment, as it is pleaded ; becauſe the Jntant was noc 
made party to the Cgnveyance , noꝛ had any deed o2 aflurance to 
pꝛove his Eſtate: ſo is he novſure thereof, noꝛ peradventure can 
have any knowledge of ſuch an Eſtate, no2 means to pꝛove the 
Ales limited, which was not the intent of the Condition: and 
theretaꝛe ſuch an aſſurance made is no perkoꝛmance of the Con: 
dition, and to that purpoſe, vide 20 Ed. 3. Audita Querela: One ts 
obliged to make a-Releaſe to the Dbligoz; it is not ſuſticient to 
make it, and deliver it to a Stranger to the uſe of the Plaintiff, 
It was allo held here, that the Plaintiff having admitted the 
Barr to be good, he may travers the Feoftment, oz the Utes 
at his Election. 5 24 = 191 


Smith verſus Arden. Hill. 4.3 Eliz. rot. 1807. 


Elie mas Firmæ. The Defendant pleads ancient demeſn, and 
Lit was thereupondemurred. Aud Walofley and Kingſmil held 
it to be a good Plea; fo2at this day Poſſeffion is recovered, ſo 
it is a medling with the Land, and a tranſmutation: and if it 
were allowed, that ancient demeln ſhould ve no Plea in this agt- 
on, all titles in ancient demein would be tried at the Common 
Law: and this taucheth the reality, and foz this cauſe is a lea, 
cauſe they concern the Land. - Wherefo2e, #c. But Warberton e 
contra, becauſe the action is pg neuen and in Treſpaſs an- 
cient demeſn is no Plea, and this action is innatureof Tref- 
als, and where the actor is vi &armis, ſo that the King is to 
babe a Fine, it is golden, that ancient demeſn is no Plea, An- 
derſon was abſent , and afterwards the demurrer was waved, 
and the Defendant pleaded the general Jfſue. Vide 7 H. 6.55. 


$H.6. 34. 3 Ed. 3.42. 21 Ed. 3. 10. 22 Aſſ. 55. 28H8, Dyer 40 Ed. 3. 4. 


5 Co. 105. | | 
Greſwold verſus Holms, and his Wife. 


F The Tenant pleaded Nor-tenure , and found faz the 
Demandant. And now the Feme, after Uerdict , pꝛaped to be 
received upon the feint Plea ot her Baron, becauſe he had pleaded 
Nor- tenure, where the might have traverſed the Gift , and he 
bꝛought a Writ out of Chancery de Atcornato recipiendo fo; the 
Feme. Et per Curiam it was received: fo? a falſe pleading is a feint 
pleading, and a feint pleading is within the Statute. And here 
there needs not any new Declaration, becauſe the Feme is party 
tothe Sute; otherwiſe it is, where he inReverſton is not party 
to the Sute, and is received. 


Wells verſus Fenton. Hill 43 Eliz. rot. 1106. 


Ege firmæ. Upon a Special Uerdic, the Caſe was ſuch; 
Sir Ralph Egerton ſeiſed in Fee, levided a Fine tothe iſe of 
imſelf fo2 Life, and after. to the uſe of his TUtfe , who ſhould 
be at the time of his death, fo2 Life, remainder to Edward Egerton 
in Tail, Sir Ralph takes toWWife Alice, he, and Alice his Wie, 
by Fine, reciting that he is Tenant fo2 Life, remainder to the 


Eu1zazsTE E, in Communi Banco. 
ſaid Alice fo2 Life, give it ta a Stranger in Fee, who renders it 
tothe Baron foꝛ itte, remainder to Fenton foꝑ ſixty years , remain 
der to the right Heirs of the Baron; the Baron dies, the ſatd Alice 
being then his Feme ſurvives , and diſclaims to have any thing 
In the Land; Edward Egerton enters, and lets tothe Defendant ; 
the takes another Baron, and they make a Leafe to the Plaintiff. 
Upon all theie Yatters diſcloſed, thzee Points were moved: 
Firſt her this contingent remainder to his TWitfe 5 who 
thouly be, cc. were good? Fo2, although ſuch a contingent 
rematnder may be by way of Limitationof an Eſtate of Land 
in Eſſe, pet it cannot be ot anUfe : Foꝛ the Statute of 27 H.8. 
doth not execute Ales, but thofe- onely, which are in Eſſe, and 
p2eſerves not any contingent Ales, fo2 no Seiſin continues to 
p2eſerve them. And of that Dpinton was Anderſon. But Walm- 
fley and Warberton e contra: f02 it was good at the time of the Lf- 
mitation, and ſtood with the Rules of the Common Lam, and 
fo2 the bet:efitof the Common-TUealth , that ſuch Limirations 
fo2 Joyntures ſhould be good; and therekoze the Law d prefer veg, 
and regards them, unleſs there be ſome mean ad afterwards 
Done to deſtroy them. But an Uſe limited to J S. until a Pracipe 


be bꝛought, and then to the uſe of J. D. this contingent Uſe ta 


2 n { 
J. D, ts againſt Law and Juſtice, to defraud a præcipe, and there- 
fo2e is vald. Secondly, Whether by the Joynder in this Fine 
the Feme hath given her poſſibility, ſo as ſhe cannot afterwards 
claim it? Walmſley held, that ſhe had not: Fo2 ſhe hath not any 
Eſtate, no2 was there any certain perſon, who might have it; 
fo2 it is unto her, who ſhall be his CAltfe at the time of death; 

ft is not known who that ſhall be. But where the Perſon 
is certain, although the Eſtate be but in poſſibitity , there per⸗ 
adventure ſhe might have ercluded her ſelf thereof. Thirdly, 
Whether by thts aver in the Country, ſhe hath excluded her 
ſelf to have the Eftate? To theſe two matters the other Jufft- 
ces ſpake not , by reaſon of adefault in the pleading : Uhere⸗ 
foze the Demurrer was waved, and the parties pleaded to Jflue, 
that there might be a Special Uerdic, 
was found and adjudged fo2 the Plaintiff. 


Peck werfhs Channel. Hill. 4.3 Eliz. rot. 170. 


1 Firmæ. Upon a eetal Cerdict, the Caſe was ſuch; One 
William Burley was ſeiled in Fee of divers Lands in Shalford , 
holden in Socage ; and by his TCiril deviſed all his Lands in s. ta 
his Feme fo; lite ; and further deviſed All choſe my Lands in SH 
called Somorsby, to William Burley his Cozen in Tail, Remainder to his 
right Heirs, anD died; the Feme, and William Burley, who was in 
Remainder, entermarry , and levy a Fine to a Stranger, car 
Conuſance de droit come ceo, &c. Who renders it to the Feme fo? 
Life, the Remainder to the Baron, and his Heirs. Afterward, 
Anno 12 Eliz. the Baron and Feme ſuffer a Recovery with ſingle 
Qoucher to the uſe of the Baron and his Heirs: the Feme Dies, 
the Baron dies without Jfſue. The right Beir of the Deviloꝛ en⸗ 
ters within the five years after the death of the Baron, and 
letts to the Plaintiff , who is ouſted by the Heir of the Baron, 
and thereupon he bzought this Action, Ec6, 8c. The firſt Queſiic 
was, Whether this Fine levied by the Tenant foz Life, and 
| Nnnnn 2 him 


erdick. And a Special Merdia 
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him in remainder in tail, be-a Diſcontinuance 2 and all the 
Court reſolved (noz would ſtiffer it tobe argued) that it was 
NOLA Diſcontinuance: fo2 when he, who hath a remainder in 
tail „ 02a reverſion in tail expectant upon an Eſtate fo2 like, le- 
vies a Fine by himlelt , o2 joyns with the tenant fo2 Life in the 
Fine; this is not any Otlcontinuance , but panecy that ohety, 
which he might lawfully grant, and none ſhali make a Diſconf?- 
nuance , but he, who is teiſedof an Eſtate tail in poſſeſſing, as 
Littleton ſaith. Secondly , CUbether. this recovery be any*Barr 
ſo him in remainder in Fee, oꝛ a Diſcontfavance thereto to 

ake away his Entry? And all the Juſtices delivered their D. 


pinions ſeverally , that it wag not any Parr, o2 Dilcontinu- 2. 
ance: It cannot be a Barr, becauſe that he, who ſuffered the 


recovery , was not ſeiſed of the ſame Eſtate tail at the time of 


paſſed, although there was not. any Diſcontinuance of the re⸗ 
mainder in Fee: And by the Render a new Eſtate is given back, 
and they are in of a new Eſtate, ſo that therecompence upon the 
recovery ſhall go tothatnewEſtate, andnot to the ancient re- 
mainder. And Walmſley ſaid, although there was not any Diſcon⸗ 
tinuance of the Eſtate tail, noz of the rematnder by the Fine; 
per he conceived, that by the Fine levied by Tenant to2 Life 
ich him in remainder in tail, the remainder tm Fee was diveſt: 
ed, and it was a fozkeit of the Eſtate fo: Lite: aud therefoze 
thereis a difference between a Fine levied by Tenant” fo2 Lite, 
and him in remainder in tail, and a Fine levied by Tenant fo 
Life, andhim in remainder in Fee, who hath the entire Eſtate. 
Fo? in the firſt Caſe it is a fozfeiture , but not in the other: 
and then recompence ſhall never go to an Eſtate, which is not 
in Eſſe at the time of the recovery; and a recovery ſhall never 
take away an Eyfry , which is by conſent , and Quaſi a convey. 
ance: and therefo2e it ſhall not bind the Entry of him, who hath 
right, and is not like toa recovery againft Tenant ko; Life by 


Title, and without conſent; as 5 Ed. 3. Entry congeable, 5 Ed. 4. 


2. 44 Ed. 3. 45. 10 H. 6. 2. 34 H. 6. 2. 24 H.8. Entry congeable 115. 
And here this recovery is out of the Statute of 32 H. 8. becauſe 
that he in remainder joyned with the Tenant fo2 Life: There. 
foe they all agreed fo2 the matter in Law wich the Plaintiff, 
But Anderſon took an Exception ts the Uerdia, that it was not 
good, becauſe it was not found, that thele Lands in the action 
are called Somersby : fo2 nothing is given in remainder , but 
thoſe Lands. But all the other Juſtices held, that fozaſmuch as 
the contrary is not found, it ſhall be intended that he had not o⸗ 
aiep6unh that name be nor at ir ginenthein, EUpereſoze ft was 

| n en gl em, eretoꝛe it was 
ad judge d fo2 the Plaintiff, * i 


Speccot verſus Sheres. Paſch. 4.2 Eliz. rot. 106. 


Ebt upon an Obligation. The Caſe was, that the Defer- 
dant granted a Rent charge out ok his Land to the Plaintiff, 
of 20 s. per annum fo ten years, and was obliged in 101. with a 
Condition, that if he perfozmed the Covenants , and Agree- 
ments tn the ſatd Deed, Ita quod the Obligee might have, and en. 
jop the Annuity !, accoꝛding to the intent of the Deed » that 

en, 


4 


of 


the recovery ſuffered : fo2 by the Fine levied the Eſtate in Fee 
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then, cc. The Annuity was —_ at ſuch a Feaſt; but not de⸗ 
manded by the Sꝛantee, no2 tendzed by the Obligoꝛ: And if 
hereby the Obligation be koꝛteited, was the Queftton. And it 
was holden, that it was not: Fo2 the the Obligation being fo2 the 
perfoꝛmance of Covenants generally, ec. ſhallnot alter the na: 
ture of an Annutty : but that it is payable, as it there had not been 
any Obligation. Vide 12 Ed. 4. 10. 22 H. 6. 57. 6 Ed. 6. Tender Br. rr. 
But becauſe the Defendant had pleaded generally Quod perimpl-vit 
omnes conventiones , &c. hich implies a payment of the Annuity; 
And the Plaintiff aſſigns toꝛ bꝛeach, that it was arrear ſuch a dap: 
and the Defendant thereupon demurred, whereby he confeſſethy, 
that it was not pald, and ſa contradies his Plea, all the Court 
{ abſente Anderſon ) held the Plea to be ill: Fo; if one covenants 

to make ſuchaſſurance of Land, as the Plaintiffs Counſel ſhall 
adviſe , and he pleads perfozmance of Covenants, he cannot af: 
terwards fay, Quod Conſilium non dedit Adviſamentum : Wherefore, xc. 
But no Judgement was given: but the Plaintiff, by motion of 
the Court, accepted the arrearages of the Annuity with Coſts. 

Note, That fo? this cauſe it was afterwards adjudged fo? the 

Platntiff, and entred in the Roll. | 


Norton verſus Palmer. Paſch. 42 Eliz. rot. 13 16. 


Ction pon the Caſe; fo2 that he was poſſeſſed of an Hotſe 
| and Harden fo2 twenty pears, and the Defendant being a 
Butcher, had a Slaughter:Houſle and Yardnext adjoyning to the 
Plaintiffs Garden, that the Defendant had exalted his Ward, and 
made a Ditch , whereby he conveyed the Filth and the Dffal of 
his Beaſts which he ſlaughtered, into the Plaintiffs Garden, 
TUherefoze, cc. After Uerdie ,'upon Not guilcy pleaded, it was 
found fo2 the Plaintiff, and now moved in Arreit of Judgement, 
that the Writ was variant from the Declaration : fo2 the 
Writ was onely fo2 the raiſing of the Yard , and the Declarati- 
on is fo2 the exalting of the Yard, and to2 making a Gutter there: 
in: and ſo there is moꝛe cam̃pꝛiſed than is in theTUrit. Where- 
foze, & c. And foꝛ this cauſe the Court held it to be ill, and not 
alded by the Stat ute of 18 Eliz. fo2 that helps onely, where there 
is not anyTUrit , but not where the Writ and Declaration va: 
ries in Subſtance: fo2 then it is out of the Statute. | 


Scavage verſus Tateham. Hill. 43 Eliz. rot. 183 t. 


Fer Impꝛilsnment in London from the 10. September unto the 
29. Ok September. The Defendant juſtifies, fo2 that he was 
Mapoz and Juſtice of — in Pomfrait. And that Robbery was 
done there, and the Plaintiſt was thereot ſuſpected, and bzought 
befoze him. Et quia videbatur ſuſpectuoſus, He detained him in hts 
Houle , during that time in the Declaration mentioned, to ex- 
amine him and one Pole, who was not appꝛehended, concern- 
ing the ſaid Robbery : And afterwards upon the 29 of September 


delivered him over to the new Mapoꝛ, and traverſeth the Impzi⸗ 


ſonment in London. And it was thereupon demurred, and ad- 
judged, that the Inducement to the Travers was not good; fo2 a 

uffice of Peace cannot detain a Perſon ſiiſpeced in Pꝛiſon, 
but during a convenient time, onelp to examine him, the 


(34) 


(335) 
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(37) 


(38) 


(39) 


Diſſeiſoꝛ: and a 


Lab intends to be thꝛee daps: and within that time to take his 
Eramtnation, and ſend him to Poiſon; foꝛ he ought not to de⸗ 
tain him as long as he pleaſeth, as he here did eighteen days; 
neither ought be to detain him in Pulon in his own houſe , but he 
ig to commit him to the Common Gaol of the County: foz o- 
rherwiſe, when the Juſtices come to deliver the Gaol , he is not 
in the Haol , and may not be delivered, and ſo ſhould lie longer 
than is reaſonable. Vide Statute 5 H. 4. cap. 10. 2 Ed. 4. 8. and here 
he took not any Examination, but delivered him over to the new 
MWayo?, without Examination, which was not lawful, And there- 
foꝛe it was adjudged fo2 the Þlaintiff. , 


Sir Thomas Treſham verſus Ford. Hill. 43 Eliz. rot. 1706. 


Agne ſuppoſing him to be Receiver of 120]. of his Money, 
by the hands of Vavaſor, ad compotum reddendum Che Orten 
dant pleaded, Nunques Son Receiver, &c. nd the Juty ide, that 
he was Receiver of ſuch a Sum. The Defendant Letoze the audi 
f02y pleaded, that he was poſſefſed of divers Obligations, 


wherein Francis Tr, Son and Þeir of the Plaintiff, was obliged 


unto him fn 400 l. and that the ſaid Vavaſor paid unto him this 
120 l. in ſatisfaction of thoſe Bonds, and thereupon he dellver⸗ 
ed unto him the ſaid Bonds, to the uſe ofthe Plaintiff, which he 
accepted. And thereupon the Plaintiff demurred , and it was 
held by the whole Court tobe no Pleat fo2 it is contrary to the 
Cerdic, which found him to be Receiver to render, cc. And the 
Plea amounts ts no moꝛe, but that he was not Receiver to ac- 
compt. 


Coke v erſus Brainforth. Paſch.'43 Eliz. rot. 1406. 


7 upon an Obligation. The Defendant pleaded, that the 
Plaintiff was endebted unto him, & conceſſit ſolvere, and 
pleadeth a Foꝛein Attachment in London. The Plaintiff proteſtan- 
do, quod non habetur tale Record. pro placito dicit ; that he pro diverſis De- 
nariorum Summis per ipſum præfatum R. prius debitis, non conceſſit ſolvere 
the ſatd Sum, modo, & forma, prout, &c. whereuponthe Defendant 
demurs, and adjudged to be a good Bar, fo] the Oebt is well 
traverſable. Wherefoze it was adjudged fo2 the Plaintiff, 


Shaw werſus Barbor. 


N EjeQionefirmz, upon Evidence it was agreed per totam Curiam, 
and ſo delivered fo2 Law tothe Jury, that if Tenant at will 
makes a Leaſe fo2 years, and theLeſlee enters, he is onely the 
leaſe 02 Confirmation to the Tenant at will 


afterwards is void, becauſe the Pzivity is determined. And 
. ſaid, that ſo it had been reſolved againſt the Dptnton in 
12 Ed. 4. 12. 


Cutler verſus Brewſter. Mich. 42, & 43 Eliz. rot. 1265. 


Ebt upon an Obligation upon an Indenture. The Conditi⸗ 
ons were of thꝛee Parts: Firſt, It he well ſerved the Plan 
tiff, Secondly , It he duly accompted. Thirdly , Ik he 


ould 
make 


* 


r 
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moke ſatistadion within thzee Moneths, after notice of all lol. 
ſes, Werde ſhould ſuſtain by the appeentiſhip, and that then, ec. 
the Dekendant pleads perfoꝛmance ſpecially. The 1 

ſigns 1 » becauſe upon accompt he was found in arreara⸗ 
ges ol. of poliſn- Money, which he N and converted to 
dis own uſe : and (oHe had not welt ſerved him „Kc. and there⸗ 


upon the Detendant demurs: foz ! 18.9 b2each | g the third part 
of ths on, and therefoze * ought to h be alledged no⸗ 
tice, and no ſatisfacionafter it, and this Enducement tends to 
it, andnot to the firſt part. Sed non allocatur ; fo2 every part is 
ſeveral by ft ſelf : and although he might have alledged it as a 
beach in the third part, pet he _ — it allo, as an ill 
fervice in converting it to his own ule. And although it be not 
gönn e Seen Abe den ws ng 

ended; o2 iti | . GWhereto! judg- 


1 


laintiſf al⸗ 
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Pain verſus Maloty. Mich. 42, & 43 Eliz. rot. 586. 
H Caſe was recited to be; The Qbbot'of Sw. 

try Made a Leaſe fo2 120 years of the place, 
where, EL. inter alia, rendꝛing rent annually, 
during the term, to him, oꝛ his Succeſſo:s 
at ſuch Feaſts, upon ſuch conditions, ut antea; 

5 $0tgt | and afterwards the reverſion of the places 
TSS where (inter alia) was conveyed to J. S. who 
granted it by Fine to Dodo? Belay, who, be⸗ 

02e any Atturnment, granted it to Thomas 

Belay his Son, to whom the Leflee atturned, and afterward fo2 
* Condition bzoken entred, at ſupra ; and after a Diſtreſs fo2 
| ge Feſant- ; the Leſſee dings a-Replevin, Et ſi;- de. And 
hereupon two Queſtions were moved, Firſt, TUhether this 
Reſervation of this rent to the Abbot , oz his Succeſſoꝛs (be- 
ing in the — 4 chall pe to the Abbot and his Succeſſoꝛs, 
oꝛ that it ſhall be void to the Succeſſoꝛs, becauſe there was 
not any Election by the Abbot , who made the Reſervation, 
how it ſhould go? And all the Court reſolved , that it should 
be to the Abbot and his Succeſſo2s in the Copulative : Foz 
when it is reſerved annually during the term, that cannot be 
unleſs it goeth ts both: and then the expzeſs intention, and re- 
on at the firſt , ſhall not be deſtroyed by the ſubſeguent 
wo2ds , but they ſhall be conſtrued that both may ſtand toge⸗ 
ther. As in Hill and Granges Cale, a Leaſe made upon the 10. 
of Auguſt fo2 years, reſerving rent annually during the term, 
at the Annuntiation anD Michaelmaſs, pet ft ſhall be firſt paid at Micha- 
elmaſs, otherwiſe it cannot be paid annually during the term 


* 


\ 
*% 


ſo if one covenants , that he, and his heirs ſhall aſſure ſuch 


Lands, this Covenant is alwayes taken in the disjunctive , 
that he, oꝛ his heirs ſhall aſſure it: fo2 they cannot affure it to⸗ 
gether ; and therefoze it ſhall be conſtrued , that the one part 


may other: Secondly, the Sꝛantee 
cant take advantage of this Condition, fo2 that his G2antoz 
might not? And they held, that he ſhould , fo2 the Statute 
is, that he ſhall have ſuch advantage, as the Leſſoꝛ, oꝛ Gzan- 
to2 might have had: And here the Leſſoꝛ might have had ad: 
vantage thereeof, as alſo the Gzanto? ,ifhe had had Atturnment: 
but in defect thereofhe could not have it, which defec is ſupplied 
by the Atturnment, which gave advantage to the Gzantee,to have 
the ad vantage of the Kent, and by conſequence of the — 
n 
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And Popham laid, That it Was reſolved in ane Kuotsſords Caſe 
thꝛee years ſince; where aRevertionwas graited vy ine, and 
he befo2e Attoꝛnment bargained, and toldipe Bevertionby Deed 
enrolled ; that without Attozument the Bargainee ſhot not 
have advantage oftheCondition,fozhs Wal not be in better con⸗ 
dit ion than his Sun without expꝛels Atto n Peng: Where 
foe we Sn to give Indgement aceozvi ede Den 
Dant. But it was then moved, that the av 5 not ent! 
tled himſelt tat the entire Keverſion, and lo — take-advan- 
he Condition; koz the Leale is pleadedof the places, 
wher ter alia) Ec. And that the Reverſionis granted umts hin 
the places, where (inter alia) fo he doth not plead that the Rever- 
aon 1 of all the things lett was granted unto him. And of that 
Dptmon were all the Juſtices , beſides Popham, who laid, that it 
Gould be ntended acc ingly, Et Auſournatur. 5 C0. 111. b. 
Haynfworth verſus Pretty. Hill. 41 Eliz rot. 1050. 
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- Ont boundto make a gaccoꝛdingly. Wheretoze they were 
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fe ho to pꝛomile . 94 Of zz 
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theref92 dpa N. 5 But the other Juſtices ſaid, 


It pas c car, that, if the words dd noe 5 — him With b Felony, 


Eaſt 2 mean Eil. 43 Eliz. rot. 3 97- 


ry gement in Bedford ; in an Aſſmpfit where the 

Plaint peclares ; ; Thar there was 6 ammunication betwixt 

him and 4 —. t, conterni A 5 ok certain Land to 
htm, wher 


be made by the Defenvaine unto wor he bi —.— 
to the Defendant 20 l. in ** ation i the Defendant 
. — e Plaintiff 1. not the. Land, he 
would rep r 201. with -and alledgeth in ao 
e Dat like the Larp, and th ant had nat repaid 
unto him the fad 2ol. &c An n fo2 
the Plaintiff, Erroꝛ was chat ation was not 
god fo2 thee us 4 tf = 5 ought to haue 
dd an action of ene ut un | ; Sed non al- 
ocatur, Setond 47 om it is not al at he gave notice 
ofthe diflike within in afo2t-night , fo thing ſecret to him⸗ 
felf, whereof the Defendant Au ta aris ts pay the mony, 
But = Ehe da hel . that he r to take notice thereof at his 


bound himſelc thereto by his expꝛeſs pꝛomiſe. 
498 that he diſliked theresf 


e genera 
t, edged generally, 
ended to be within the time, 
and if it were otherwiſe , the 
ine to be after the time, and 
EC. Spſiga to that purpoſe Gawd y 
* H. 6. 11. where an Obligation was made to two, 
and ther one b ab, that W and alledgeth, that his Compa- 
nion was dead at Ty without ſhewing, that he was dead 

bekoꝛe the Tart t purchaſed. So 16 Eliz. By. 338. between Wotton 
and Coke. TUherefoze the Judgement was affirmed. 
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Dormer werſus Smith. 


2 fo2 him, and the Queen againſt Smith, upon the Sta- 
tute of Liveries, 102 retaining in his ſervice twelve men, who 
were not his domeſtick ſervants, no? officers, giving to every of 
them a Livery, and that he retained them in his fervice fo2 twelve 
months, viz. from the 12 Decemb. 42 Eliz. unto the ro Decemb. 
43 Eliz. The defendant pleaded Not guilty, and the Jury found 
bim guftty fo2 12 months. And it was now moved in arreſt of 
Judgement, That if the months ſhall be accounted at 28 dayes to 
the month, then within the time of the Inkozmatton are 13 
months, and the Jury hath faund him gutſty but of 12 months; 
And it appears not fo2 which of theſe they excule him, ſo there 
cannot be any Judgement; and it the months ſhould be otherwiſe 
accounted, as twelve months in the year, then there wants two 
dayes of the year, and ſo the Infomation is inſuffictent. But 
the Court held, that it ſhould be tanken at 28 dayes to each month, 
and ſo there be 13 months in the Year ; and it is {not material, 
although it be not found in which or the monts he offended in ths 
year. But they would adviſe thereof, Et adjournatur. ‚ 


Hawkſland verſus Gatchel, Paſch. 42 Eliz. rot. 5 22. F 


murs. Clerk ;fo2 the N argued, that one cannot deliver a 


There is not any difference, where it is delivered to the — 
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the Condition be not in waiting : But here the Condition is 
pzecedent, ſo as it was not his deed, until it were perfozmed, 
and therekoze a Conditional delivery may be averred without 
waiting. Wherefoze,&c. Fenner to the lame intent, fo2 although 
Difference hath been taken, that a deed ſhall not be delivered to 
the party himſelf, as an Eſcrow, but to a ſtranger, and the reaſon 
hath been aliedged, becauſe, when it is delivered to the party 
himſelf, there cannot be aſeconddelivery, whereupon the waiting 
ſhould take his effect, as adeed, that ſeemeth tobe no difference x 
Fo when it is delivered to the party, .as an Eſcrow, the woꝛds be 
not ſuffictent to make it to be his deed, until the Condition be 
— - Wherefo2e, &c. And of that Opinion was Clinch. 

Uheretoꝛe it was adjudged fo2 the defendant. Vide ante, Whyddons 
Cafe, Mich. 38, & 39. Placito 47. 


Bray verſus Patrid. 


Crion ſur le Caſe. Whereas the defendant was Uicar of Lanham, 
A and the plaintiff a Pariſhtoner there, and the Tithes ap- 
— to the defendant, the plaintiff had paid him his Tithes 

n the p2eſence of two witnefles, the one of thoſe witneiles being 
dead, the defendant had again ſued him fo2 thoſe Ttthes paid 
unto him, well knowing, that the pzooff of payment by one wit: 
neſs is not ſufficient inthe Spiritual Court, &c The defendant 
pleaded Non guilty , and found, that the plaintiff had patd his 
Tithes, but one of the witnefſes named was dead befoze the pay: 
ment, &c. and found all the reſidue, ut ſupra, tEcf,8&c. And ali the 
Court held, That upon this matter the Action lies not; foꝛ an 
Action lies not fo2 pzoſecuting at the Common Law without 
cauſe, the ſame Law is fo2 p2ofſecutinga Sute in the Spiritual 
Court. Foꝛ Popham (atd, when a man complains in Court, which 
hath power to give him remedy fo2 the ſame cauſe, althotigh his 
Site be without cauſe, yet the plaintiff chan not be puniſhed by 
an Action upon the Cale: But if a man libels in the Spiritual 
Court fo2 a tempo2al matter, there peradventure an Action upon 
the Caſe will lie; So it is, where a man beings an Appeal in the 
Common Bench, Action upon the Caſe lies: whereto Gawdy, 
and Fenner agreed, and ſaid, how 8 Ed. 4. 13. ig, that an Acton upon 

Caſe lies, where he ſues one foꝛ Tithes, who ought to be dif: 

arged; yet that is not like to this Caſe; fo2 by the ſamereaſon, 
ik one hath paid a debt upon an Dbligation,and is ſued fox it again, 
an action upon the Cale lies, which is not Law, CUherefoꝛe they 
all agreed aͤgainſt the plaintiff, Sed Adjournatur. 


Winchcomb verſus Goddard. 
IRror of a Judgement in the Common Bench. After Allign⸗ 


L ment ot the Errozs, and In nulle eſt Erratum pleaded, Walter 


moved, — 2 — manifeſt Erroꝛ in the awarding the 
Ven, fac. and pꝛaved a Certiorari tu cextiſie it. Popham held, That 
it was not grantable ; Fa although ſometimes in afffrmance of 
a-Judgement.ft is uſed in ch Caſe to award a Certiorari to info2zm 
their Conſciences, becaule they would not reverſe a Judgement 

{fit could be helped, yet never was it grantable to avoid a Auen 
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or a eto eee e 42s 


one hun und, 
Judgement thould be 
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ment; Foz it is the folly of the party, that he did not pꝛocure it 
to be removed betoze the Errozs affigned. But the other Juſti⸗ 
ces held e contra, That it is grantable, as weil in the one Cale, 
as the-other.Whyeretsze,at another day being again moved, it was 
awarded accozdingly, and the CUrit removed thereupon, Then 
Erro; was alligned in bec, That in the Replication the place, 
where, &c. was alledged to be foꝛty Acres in Henwick Paͤrlonage 
infra manerium de Thackam in Parochia de Thackam. And the Iſſuuie was, 
whether the Plaintiff was Demurrant at Henwick ParſauaRge ? 
and the Ven. fac. was awarded de vicineto de Thackam ; There it was 
alledged, That it ought to have been from Henwick Parſohage, 
which ts the place known, anda Aill per ſe, But the Court held 
it well enough, fo2 it ſhall be intended, that Henwick Parſonage is 
aplaceknown, and the Util of Thackam, ànd Pariſh of Thackam be 
all one in Intendment; As 398.6: is to2 the Parſonage of. Stoke. 

And ik a thing be alledged to be done at the Mannoꝛ ina ill, the 

Viſne ſhall be krom the Uill, which is the moſt notoꝛious. TUhere⸗ 
fore the Judgement was affirmed, 


Middleton verſys Trot., Hill. 4 1 Eliz. rot. $75, 


Rror of a Judgment in the Common Bench in Debt. The 
LErroꝛ affigned, fo that the Plaintiff declares, That he (old 
twelve dozen of Stockings c02 luch a Sum, andſhews not what 
ſtuff the Stockings were; viz. Silk, TWUoolen, &c. As where ghe 
dings. Oebt, ſuppoſing that he ſold fozty quarters Frumenti, 02 
fozty pards of Cloth, and ſhews nat ot what kind, it is not good. 
"Bur Gawdy aud Fenner held it to be well enough, 4055 pet agreed ta 
the Caſes befoze; Foz whena Contract is made koꝛ a thing, which 
never was converted out ot its nature, he ought to hewof what 
nature it is, But when it mY @thing converted out of its kind, 
it is otherwiſe, As it an action be bzought upon a Contract fo2 ſo 


mam loaves ofbyead, he needs not ſhew of what Coꝛn the | 
mad. So at an Alon ko the taking of Shooes. Tau tC WEE 
tæteris abſeutibus, the Judgment was affirmed... 
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Chard verſus Bird, Hill. 41 Eliz. rot. 939. 


Rror of a Judgement in the Common Bench. The Erro? al- 
ſigned was; Fo2 that the plaintiff wings Debt, as Admint. 
ſtratoz, and ſuppoſeth the Adminiſtration committed imto him 
by luch a Biſhop, and doth not fap Loei illius Ordinarius, N02 cui Admi- 
niſtraiio! pertinet. And it was holden to be no Erro; koꝛ in a De. 
clararion it is well enough, but not in a Bat; foꝛ in the end of 
the Declaration the Letters ot Adminiftrattonare ſhewn.Where- 
fo2e the Judgement was affirmed, | 


Kenton verſus Wallinger. 


ind lo is the denouncing t 0 af pet the Mahn * altera 
and lo is the denouncing thereot, 1 Razing, and Altera: 
tloiithereok, is meerly Tompoza, to whichan Arti! on well lieth 
at «orig Law. Cherefo2e it was adjudged fo2 the 


tea 


5 Riſden verſus Inglet. Paſch. 42 Eliz. rot. 519. 


vefen- 
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Blit ail the Court held, as this Cale is, that he is not tied to 
pertoꝛm any part; foꝛ it is all one, where the woꝛds are, So that 
that award be made of the Premiſes, & c. And, So as the ſame award be 
made before, &c. Fo 3 DS The fGmeavard! retecr: to n the 
things: befoze nichitaned at tf. any. —— be — de 
award, it is vold fo2 all. AP tat 
was adjudged withina year atreeie was Gln gutice 

difference was agreed, chat ik a man bevotmd: to-ſtaniedithe a; 
ward ok J. S. concerning divers things das the ſame nword be 
made beko — —. „chere, if che 1 al the 
things, the Obit $02 Is not boundto pertozmit.in aup part. But 
if the Condition de ta ſtand to the — JS. Of biken things 
to be made and deltvered before i furh:a da 11 bemakes nn award 
of any parcel, and not ofthe remnant „ the Dbligo2 aught ta per- 
fon that which 1s-awarded:; to2 the ſulnniſfion 5s: not bandikio- 
nal as in the firſt Cale. EUberetore ir WaSadjudged: EE De⸗ 


tendant. OJ i:, ; 
1 I 6 21 off CELLS 130 17 2 


0 Drury verſus Bal Reginam. * i + 
Mich. 42, & 43 El. rot, 213, Vide antea, Mich, 4, & 42 Pl. 56. 


Rror of a Judgement in the Common Bench. The Erxo? at 
ſigned was in point ot Law. But all the Court reſolved alter 
argument to affirm the Jud nt; fo2 they agreed, that al- 
though an Earl 02 Baron hy the Statiute may te It 
which ſhall have thep iviledge t. £ 7 
may retain as many Th 990 505 e will, 
onely the Statute-Chaplains who ſhall have pb 
retainer, that they are cable e en ſecond 'X nn ce 
ſhall not be taken from them, as long as theyremain ' 
noꝛ any others retaining afterward Shall noep 
it was then moved, that in r "the Live 3. of ; 
Chaplains be not averred, py, be nk 
oꝛ that the one of th 
neũce; fo it is averred „ ihne . ali 
retaĩiner, but not at the time of his taki 
then he is a Chaplain enabled to take a ſecc 
Popham, Clinch, and Fenner held, 
lives at the time of the retainnjent (02when'he is 
at the tayoof the beige beet he- tthrothers. 
ſhall not help him; fo2-he it the pyjviledge dyhis ret 
and the retainment as to 555 He: 
out a new retainer , after the caty.of 
pork enabled 1. have this pe fledge. * 
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plurality atter the deatho iges rio. 
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due, Paſch 41. Pl 19. Hill. 43 Er. 1 rot. 503. | 


on Demurrer,the-Caſe was ; Gtice Spark , as Adini- 
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as to that it was moved, That this was an Eſtate, and Inte⸗ 
reſt veſted in the inteſtate himſelf; ſo that he had authozity to 
diſpoſe thereof and in pꝛaot thereof ſee 19 Ed. 2. Covenant 25 16 
Ed. 3. 20 Ed. 3. —— clamat, 22. 3 T. 17 Ed. 3. 29. 11 H. 4. 34. The 
Court did not deliver any opimon certainly herein, becaule none 
was there to argue on the other part. But they all agreed, 
Chat it the Caſe were, as it was put at the firſt; that the Leaſe 
was made ro W. Sp. fo2 ninety nine years, if he lived (0 long: 
and if he died within the term, that it ſhauld be to his Execu⸗ 
toꝛs, and Alsigus foꝛ tozty years, that in this caſe this Term 
fo2 toꝛty years ſhall not Ueſt in W. Sp. but in his Executozs by 
purchaſe, becaute'tt js a Conditional limitation, and a meer 
poſstbility to eſt. Fo? there is a Condition pꝛecedent, that it 
ſbail not be a Leaſe, unleſs that he died within the term, which 
peradventure ſhould: not be, fox he might ſurvive the term. 
And Popham ſaid, That a ſtronger Caſe was adjudged 17 Eliz. 
where a Leaſe was made to two fo2 lite, remainder to him, who 
ould ſurvive of thoſe two, and to his Executozs fox fo2ty 
years; they both jopned in a Grant of this, yet the Grant was 
meerly void, becauſe the term was not veſted in any of them. 
But in the pꝛintipal Cale Gawdy. ſeemed to incline, That this 
term did not Ceff in the Inteſtate. But it was to be to the Ex- 
ecutoꝛ as a purchaſe, and relied upon the reaſon in z, and4 Ph. and 
Mary, Dy. 150. Grayeners Caſe, und 14 Eliz. And he ſaid, That in ma- 
ny of the books the term was given to him, and his Executozs, 
lo it firſt veſted in che Ceſtatoꝛ. Ecadjournarar, - 


Goodwin verſus. Cornelius Mountenaugh, Ante, P. 33 Pl. 10, 


THe Caſe was now moved again, as to the matter, That the 
T Tales being awarded de — guns pal x it was hein 
to be well enough ;:fo2 there being no exception afterward by 
the Defendant, it ſhall be intended to be well awarded. and it 
was ſaid to be ts reſolved in the Caſe of Porto? Ceſar againſt 
Cugfiny, and eſpecially ag this:Caies: foz / of the Þain- 
cipal appeared, and but one of the Tales 7 1 zn. And it is 
not poſstble to have it de medigtate Linguz. TUberefoze, &c. A ſecond 
Exception was taken, that the Ven. fac. was Quoram quiſibet habet 
te Pure ld i £90 Ay und eo 
ten, , | 35 a 
all one, and ſhall not be changed foꝛ ſuch a ſpecial cauſe. Thirdly, 
It was maved, That the return was not I becauſe it ap; 
Pears not who were Aliens, and jvho Deniſens, Ind all the Juffices, 
eſides Fenner, held it to be inſufficient foꝛ this Cauſe : but that 
it was a miſ-returnonly, which was atded by the Statute of 18 
Eliz. Nlherefoꝛe, upon Affdarit made, that ſix Deniſem, and fix Ali- 
ens Were ſwo2n, the Plaintiff had Judgement. 


Hall verſus Dean, Wood, and his Wife. Trin, 42 Eliz, rot. 18 13. 

N U ſac Trover, and Converſion of 401. by the Feme, dum ſola fu- 
A it. The Dekendants pleaded Not Guitly, and found againff 
them. And it was moved in arreſt of Judgement, chat the Uction 
lay not; becauſe it was fo2 the converfion-of Honey out of a 
Bag. But notwithſtanding, after divers motfons, it was ad- 

judged fo2 the Plaintiff; 
| Dpppp Gaulin 
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Gaulin verſus Simonds. Mich. 42, & 43 Eliz. rot. 109. 


Ormedon in Deſcender. The Tenant pleads in abatement, that 

the Donecs had iſſue, a ſon, who after their death entered, and 
was leiled by foꝛce ot the Tail,who is not named in the Crit: 
and the Plalntiſf demurred, Quzre the cauſe, And, without ar: 
ment; it was adjudged to be a good plea; and the TUrit was 
abated. 


Purſet yerſus Hutchings. Paſch. 4.3 Eliz. rot. 728. 


1 of Battery in London. The Defendant pleads, that 
the Piaintiff aſſaulted him at D. in the County of Suſſex. Ec fi 
quod Damnum, fuitde in iuſultu ſuo proprio, ànd in his defence; and tra- 
verſeth, that he is guilty in London. And it was thereupon de⸗ 
murred, Foz, this Treſpaſs being Tranſitozy, he ought to have 
juitified in London; and ought not to have traverſed the Coun⸗ 
ty. And ok that opinion were Anderſon, and Warberton ; fog, if 
he will juſtifie at another place in the ſame County, he cannot 
traverſe the place alledged. So when he juſtiſies in another 
County, unlels the caule of hig, jiffification be local, as ifhe be 
a Juſtice ot peace, oꝛ Conſtable, ↄꝛ becauſe the Defendant offered 
to enter into his hauſe, oꝛ ſuch like, which are local, and cannot 
be pleaded in another place; there he may juſtiſie in the place, 
where it was. and travers every other place, oꝛ County; but a 
Battery in his defence is not local, but may be. juſtiſied in every 


place, and therefore he cannot plead it in another place, and tra 
verſe the place, where it was alledgẽed. And Warberton ſatd, ff was 


ſo adjudged Hill: 32 Eliz. rot. 347, between Alder and Walden. and 

26 Eliz. between partridge and Pool. Vid. 21 H. 6. 9. 21 H. 6. Treſp 46. 

TUberefoze, &c. Walmſly and Kingſmil e contra; who ery That 
[ 


al auter lien was no plea inthe ſame County, fo, being all in gre 
County, he ought to agree Gith the Plaintiff : and heought Lot 


to traverſe the place, anlefs the juſtification be local in the fame 
ne: but being in another County, the plea is good, ald 
he ſhall traverſe the County; Foꝛ thoſe of the one County need 
not take notice, but at their election, of things done in another 
County; and if they will not, there lies not any attaint againit 
them; as Primo Mar. Bro. Attaint 104. TUlherefo2e he well may plead 
this Juſtiſication, where the Cauſe aroſe, Vid. 34. H 6. 15. But af- 
terwards it was adiudged to be no plea, fo? the reaſons befoze 


alledged, 


Kettle verſus Piddington.Mich. 4.2, & 4 3 Eliz. rot. 12 30. 


TH Caſe was; J.S. ſeiſed of two houſes, aud Land, having a 
eme, alfeneth all, and dies; The aAlienee aliens part, and 
alsigns a Rent out of the reſidue to the Feme foꝛ her Dower of the 
whole, and afterwards ſhe bꝛings Dower againft the ſecond Feot- 
kee. And, whether this Rent were a barr ? was the queſtton. 
Quære 31 Ed. 3. Scir. fac. 99. 7 57 
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Robinſon verſus Mellor. 


Ctiqn fo theſe wozds, Thou art a Bankrupt Knave, a Vagabond, 
Rogue.After (Aerdict foꝛ the Plaintiff, it was moved in ar- 
reſt of Judgement, that an action ites not foꝛ theſe woꝛds. And 
It was held clearly by all the Court, That none of them were 
— but onely the woꝛds Bankrupt Knave, and of thole they 
Oubten.. | 
Stephenſon. werſus Cale. 


Rohibition. The Queſtion was; Ik one, who hath Lands in a 
Pain, but doth not inhabit there, ſhould be compelled to-be 
contributary to the reparation of that Parly:Church, And it 
ay b That he ſhould: TUhereupon, Conlultation was 
awarded, 


Hodges verſus Cox. Paſch. 43 Eliz. rot. 1905. 


Ebt by an Adminſtratoꝛ, upon an Obligation of 261. made 

to the Jnteſtate.The Defendant pleaded, Teat he had com 
menced an action of debt of zol. againſt the Plaintiff, by the 
name of Admimſtratoꝛ to her Þusband, befo2e the Sheriff ofLon- 
don, and upon Nibil teturned, 8c. that debt was attached in his 
hands, and pleaded all the Cuſtom of fozeigh Attachments in 
London; and that by Judgement this debt was attached in his 


hands, 8c. And it was thereupon demurred, and 172 ed tg 


be no plea. Firſt, becauſe the Plaintiff ſues here as Aömini⸗ 
ſtratrix to her Pusband, Et non conſtat by the barr, that the 
debt recovered in London was the Inteſtates debt, but onelp 
that ſhe was ſued there by the name of Adminiſtratrix: andthat 
might be, although ſhe were ſued fo2 her p2oper debt; as the 
book is, that one may be ſued by the name of Peir fo2 his 
2oper debt, and then the Inteſtates debt cannot be attached 
02 the p2oper debt of the Adminiſtratrir. Secondly, it is not 
ewn, that the debt recovered in London, was a Debt by Specialty. 
erwiſe, it is not demandable againſt an Adminiſtratoz, 
Thirdly, It is not ſhewn that the cuſtom is, that if the Inte⸗ 
ſtate was endebted to the Plainti there, and the Plaintiff was 


endebted to the Inteſtate, that by an Action bzought by the Plain: 


tiff there againſt an Adminiſtratoz, that this debt might be 
attached in the hands of the Plaintiſt there: but it is ſhewn, 
That if it be teſtified , that the Plaintiff was indebted to the 
ſame perſon whom he ſued ; that then he might attach: But 
here the Defendant, now being Plaintiff in London, was not in- 
debted to the Plaintiff here, who was there Defendant, but 
was endebted to the Inteſtate. Fourthly, the Judgement in Lon- 
don was de bonis propriis, which cannot extend to bonis Inteſtati 
Wherekoze it was adjudged fo2 the Plaintiff. - | 


Blackwels Caſe. 


[Ration The Tale was, That a Pariſhfoner ſevered, the 
Tithes from the nine parts; but being in a cloſe, the Gate 
was locked, ſo as the Parſon. could not come at them, and he 
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(28) 


29) 


30) 


(31) 


ſuev in the Spiritual Court: and there the queſtion was, 
whether the Gate were locked oꝛ open and thereupon a probibiton 
was bzought, ſuppoſing this to have been a tempozal matter; tox 
the Tithes deing ſevered are Lay Chattels. But the Edurt 
ſaid, That although the Tithes be ſevered, yet by the Statute 
they remain ſtable in the Spiritual Court; and then the other 
is but a conſequent thereof, and therekoꝛe is there triabte: and 
it they refuſe to allow his pzoofs, as it was ſurmiſed; (but not 
within the Prohibition) it was ſatd, That he ought to appeal. 


Butler verſus Delt. Trin. 42 Eliz. rot. 2818., 


Diss fo2 debt, and damages and coſts recovered by Butler, and 
his wife modo ſuperſtite, agatnſt the Defendant in this Coutt. 
and becauſe the Feme was not named in this Acton, the -Defen- 
dant demurred, and adjudged fo2 the Plaintiff without argu- 


ment, that the Action well lay. 


_ Greenvil verſus Walter Dennis and his Wife. 


ter Iſſue joyned, the Plaintiff tendered a Challenge; 

that the Defendant was Cozen to the Sheriff, and p2aped 

a Ven. fac. to the Cozoners, the Defendant dented the challenge. 

And how the Plaintiff might have an indifferent trial, the Chal- 

lenge being true, was the queſtion. And the Juſtices ſaid, That 

ec _ lies not on the Plaintiffs part; but ifhe mil doubts 
e he ought to ſtay until he were out o Office. 


herift, 
Downing verſus Bayward 


Po: Foz that in Faur-impꝛiſonment in suff. the Defendant 
juſtifies, That a Commiſston of Rebellion tfſued out of the 
Chancery in Midd. againſt the Plaintiff, directed to one k. andthe 
Defendant, as his tervant, and by his Command, arrefted the 
Plaintiff, 8c. The iflue was joyned de ſon Tort demeſn. And it 
was tried in Suff and thereupon Erro2 aſsfgned; becauſe this If- 
{ue ought as well to have been tried by a Jury of Midd. as of 
Suff. Foz one pꝛincipal part of the Cate ; viz. the awarding of 
the Commilston is here in iſſue, fo2 the root of the Juſtiſication 
artſeth from thence, and without that the Command is of no va- 
lue. And foꝛ this cauſe all the Juſtices and Barons held it to be 
an ill Trial. I. 2 although the Commiſsfon be matter of Reco 
yet it is part of the Caule, and the Juroꝛs, who tried it, ought 
to take Conuſance* thereof, but the moſt apt tſſue had been to 
Travers the Reco2d, oꝛ the matter in fait, and not both together. 
CWherefoze the Judgement was reverſed, | 


Walker verſus Hancock. Trin. 42 Eliz. rot. 304. 


| Foz that in debt the Defendant pleaded the Plain⸗ 
tiffs Releaſe,and the Plaintiffdented it tobe his Deed. And 
it was found to be none of his Deed, and the Judgement. was, 
Quod fit in miſericordia : where it _ to have been Quod capiatur. 
But all the Juſtices, and Barons held it to be well enough; be 
cauſetit was the Deed of another, which he pleaded, =o — 


t 


* 
— — 
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though it be falſe, he hall not be-impaiſoned ; but where hevenies 
dis own Deed, iris otherwiſe. Wiherefore it wasatfirmed, -- 


8 Ii 
Cantrel verſus Church. 8 


„ 4302 
2 p ; | D733 24 . 9 e 
Rror. Foz that in action upon the Cale the Plaintig de- 
dlares, that he was ſeiſed in Fee okt an oute and Land 
in D. whereto be had common appertenant in ſuch a place And 
that he, and all thoſe, whole, &c. had had a way from the ſaid 
place, wherein, & c. And that the Defendant coralicer hath ſtopped 
up his way, whereby he could not come to Be Common, but. 
had altogether loft the uſe thereof, &c. The Defendant pleaded 
ot guilty, anD found againſt him, and Judgement given fo2 the 
Plaintiff: and Erro2 alsigned, becauſe he ought not to have 
had an action upon the Caſe, but an Alsiſe of Nulance; in re- 
gard the Inheritance is in queſtion, And ſo upon the firlf mott- 
on held divers of the Juſtices, and Barons: But after divers 
Motions and Conſiderations had of the books of 5 Eliz, Dyer, 
11 H.4, 2 H. 4, and others, They reſolved, That the Action was 
well bzought ; fo2 he hath Election to being either the one, oz the 
other. Foꝛ although there hath a difference been taken, where 
the way is. ſo ſfopped up, that he loſeththeuſe thereofaltogether, 
and thereby his Common; there an Alsiſe ſhould lie: but 
where it is eſtopped but in part, and not totally; that there 
an Action upon the Cale lies, and not an Alsiſe: they conceived 
it not to be any difference; fo2 he hath election to have either 
the one oꝛ the other Action; eſpecially as this Caſe is, where it 
appears not, that the ſtopping was made by him. who is the Te: 
nant of the Free-hold, but it might be done bya ſtranger, who 
hath nothing to do with the Land; o2 byone,who hathbuta Term 
therein. Wherefore they all reſolved, that the Acton was well 
bzought; thereupon the Judgement was affirmed, 


Gages Cale. 


1 Upon an Ozder entered in the Exchequer 12 
Maii, reciting, That two parts of the Lands of Thomas Gage 
a Recuſant were leiſed into the Queens hands, fo2 J2on-pay- 
ment; of 2o1, per menſem, and he, being dead, 1homas Gage his Heir 
ſuggeſted, that part of that debt due by his Father was levied 
of the two parts of the Land; and that he had payed the reſidue 
thereof ſince his Fathers deceaſe, and thereupon obtatned the 
D2der above⸗ mentioned; ſurmiſing, that other Piꝛeſidents 
were in the ſame manner in Court, that part of the debt being 
diſcharged with the p2ofits of the Land (viz. of the two parts) 
and the reſidue being payd in; that the debt was entirely 
diſcharged, and that the Þeir ſhould have his Land again, Þere- 
upon complaint being made betwixt Felton, and Gray, and referred 
to the Chief Juſtices, and to periam chief Baron to certifie their 
opinions therein, they reſolved, that this Oꝛder was not 
warranted by the Law, and was not againſt the Statute, fo2 the 
Queen thall have the two parts kozkeited fo: Becuſancy, 
as aPledge, and a Nomine pœnæ, and the ꝛoſits thereof ſhall not 
be accompted to go to the payment of any part of the debt, but 


ſhall be retafned until the debt of 201. by the Moneth ſhall be 
ſatisfied 


(32) 


(33) 
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ſatislied in come other wanantz, und {o th ey delivered their opt- 
ons under theit hünds. And Periam laid, That the Law had been 
taken to be ſo, upon fo2mer conference amongſt the Juſtices; 
and that he was not puvy to the entering of this O2der. Note 
nes That at the ſame time, it rope er whether it a 
Recmant, — 2 — dat 28 $201, foꝭ the Moneth, 
and tino part8vf his —— and be ſeiled fo? that cate ann 
hefftexward dies; whether 5 bet flue in Tail ſha l have the L and 
olit of: the Queens hands, bekoꝛe that debt be ſatisfied ? and the 


ſald Julkices conceived, tha the chould not. But that he ought ta 
be charged with the ſaid debt, Sed dubitatur. derten 
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William Coulſton ver ſus Edw. Carr. 
Trin. 41. Eliz. rot. 202. T 


= ja ſumpfit by the Plaintiff, as Executoz of Tho. 
e coullton. TUhereas the Defendant 9 ORob. (1) 
% Eliz. was obliged to one Ann the {Zlife of 
N William Carr, by the name of Agnes Carr, the 
my ite of William Carr. in zoo l. with condition 
oz the payment ot ſuch an Annuity, not ex- 
8 cdeeding 201. per annum, Unto the ſaid Ann (which 
? William, Carr Granted, 02 Deviſed unto her 
fo2 her lite) at ſuch days as ſhe ſhould appoint ; and whereas the 
| (ard William Carr DeviſeDunto her a Rent of 20 l. per annum fo het 
3 like, payable at ſuch Feaſts, and dien; and the ſaid Ann married 
| with Tho. Coulſton the Teſfato2; and they (in regard the Defend: 
. ant knew, that he was not chargeable with the Penalty of that 
3 Bond, becatiſe that Ann was therein miſ-named Agnes, refuſey-to 
; pay that Annuity) exhibited their Bill in Chancery againſt the 
2 efendant; upon this matter: and whereas 11-33 Eliz. by decree 
L made in Chancery, it was owered; That, notwithſtanding 
: this Miſnoſmer, The Defendant ſhowD pay the arrearages of the 
g Annuity ot 20 l. per annum, with the Annuity it ſelt, until the ar- 
| rearages-were paid which were due fo2 eißht years, and the an. 
nuity it l be 85 her like, at the days mentioned in the TH; 
and whereas er efendant had failed of the perfo2zmance of this 
dectee within two years alter the decree made, am the Teffato? 
thereupon intended to have taken fozth an Attachment fozthts 
contempt : that the Defendant 7 Mai 25 Eliz. in canſiderationthat 
the ſald Tho. Coulſton would not take foꝛth a tit of Attachment 
fo2 this Contempt; and in conſideration, that he pꝛomiſed unto 
him on the behalt of the ſad T. C. and Ann his Elite, That no 
advantage ſhould be taken ot an Obligation of 2001 agreed to be 
made by the Defendant fo2 the payment of that annuity, as lo 
as the ſaid Annuity ſhould be paid: artoding ta the Cuil; an 
that the ſad T. and 4. had conſented to convey her Title of Dower 
to ſuch perſons, as the Delendant hoid appoint, it by the Lawit 


might 


Lo 
e ta Ree we 


4 


(2) 


4 — ot 


was held; That toꝛalmuch as the cauſe was well examinavle, 
las ſt was agreed by them, that it was and fo2 the bꝛeach where: 
of the party is puntſhable; which is to b 
patty gtieves, and by the non pꝛoſetution 
had eale, and benefit: that it was a good 1 
und this acion. Secondly, they all agreed, 
zer confiderations be alledged in a 


ith 
be 


Teffatoz, as if it had been Super ſc Aſſumpſſr prædicte. I. C. Fo? ft is 
. And lo It It Caſe between Wickbal, 


is, T he ar- 
( viz.) e 


t, notwithſfanding theſe Exce- 
ptions, it was adjuged fo? the Plaintiff bake drags 


> 
3 « #7 


Brown verſus Street. 
> £ ; : ; 


* [ ion dun the Taſe fo woꝛds. Whereas the Platntfff was 
A the laſt p wr Sheriff of the County of Northampton, and being 
diſcharged from his Office, aTUrtft iſſued out of the Exchequer 


directed to the Sheriff of theConnty of North: to a e —5 


— mt 88 
* 
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certain Services fo2 the Queen; which Writ was delivered to 
the Defendant, to deliver to the ſatdSheriff: which he not de. 
livering, the Plaintiff thereupon ſent one White-acres (his Ser- 
vant) unto him, fo? the Writ , to deliver it untohim ; 02 that he 


fmſeff would ellber it to the Sheriff : that the Oeken n 
pun unto him, Your Maſter muſt not look to have ſuch Hudling — 


fling up of Matters this Lear, as he had the laſt Year. After Uerdia, upon 
Not Guilty plgadeD, it was found koꝛ the Plaintiff : and, upon ino⸗ 
tion in Arreſt of Judgement, reſolved, that the Mods were 
not actionable ; and adjudged fo2 the Defendant, 


Rippon v erſus John Norton. 


sſumpfit. Whereas there were debates betwirt rhe Plaintiff, - > 
A — one Rich. Norton Bon of x Defendant ; 2 ſain (3. 
Lee e Bens Hen oe nk 

0 rtha 0 Ft Antho 
Waden a Juttre of 155 the Deteniant vane knowing the the Peace. and 


Or 


— 


ſideration the Biaintiff 
ſaid Son ſhonld not be 4 — 2 4 ne an 


tiff, that the ſaid R. N. his Son ſhould keep TE alnſt 
the Plaintit cat h Walter Rippon, the Plaintiffs Son; _ alledg-' 
eth in facto, at be theret thereupon on velſteh ed oc. A pern aint ; . | that 


f 
oe ing tharth can fard R. N. che Detenvants Son 
13 25 4 


is Son, and beaten and 
boo aufe ix 
und again . te his dam of. 2 20], 1 = 


TA fog an Þ twas at great charges th T 
5 ought this The Desde 
0 ement, © an Ito (ies 


ed in Arreſt ME 


i 


tatntiff;-- 
M of ther to 15 
1 So here , boca 
ther : Battery ts — 5 0 12 mY 


wy it i328 l Are | 
hond A this action. all 
ſor "mom at hope it rxore by all Je ui 
Viatitt. Vide poftea, Paſch. Plac. 13. 

Hutton er ſus Han: 


TS At the Nu privs fifteen n 
were challenged propter Hundred: and 
Arcumſtantibus was awarded , and _— i 
were fwom, And then it was reſozten to the g 15 
nel, and efght of them were _ - d 
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tiff. And it was now moved in arreſt of Judgement, that this 
Trial mas ill: foꝛ by the Statut e 27 Eliz. there needs not above 
two Pund2edo?s » then the Trtal,by moze of the Tales then it ought 
to be, there being ſufficient of the painctpal Panel, 18 fl. And of 
that Opinion were Gawdy and Clinch. Fenner doubted: thereof. 
Popham was abſent: Wherefoze Adjournatur, and in Paſch, 44 Eliz. 
it was moved again, and f92 this caule reſolved to be an ill Trial. 
Ind a ven. fac. de novo Wũs àdwarded. 


Michel yerſus Woodroff. Hill. 41 Eliz. rot. 449. 


Aud all the Court, abſente hopham, held ſt tu be erroneous , being 
Natel ab pleaBing Ingullo eſterratum, £0 be one, andthe : 
65 ſ0 It, 7 


erefoze, by the allent ol the Defendant in the Writ 


tum , W 


Plaintiff urſed his gh it be a TUrt 


; In Execution.  dut, as a; pledge fo2. his Debt, and the party 
dying „ the Debt is never a whit the moze ſatisfied ; and if two 
betaken in Execution, and one of them dies, the other ſhall re⸗ 


: eee 
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As 33 H. 6. 48. 18, and it was ſo cited to be adjudged 26 Eliz. in the 
Common Bench, betwirt Johns, and Wilcocks: Pet they held, 
That in regard the plaintiff hath eledked this Execution (which 
is rhe higheit Execution) and the defendant died therein, The 
Law will adjudge it as a ſatisfaction, when there is but one, who 
ts taken. But where two are condemned, the taking of one in 
Erecution, and his death, is no Diſcharge fo2 the otyer. Vide 
N. Br. 246. 47 Ed. 3. Execution 41. Thirdly, it was moved by Dode- 


ridge foꝛ the defendant (which he onely tniiſtedupon) That fo2 as 


much as the Inteſtate is pleaded to be Dutlawed at the time of 
his death, which is yet in fo2ce, as it was averred, and as by 
the Demurrer it is conkeſſed, that the Adminiſtration 18 not 
chargeable; foꝛ he cannot have any Goods to ſatisſie any Debt: 
Pet all the Court reſolved, that it was not any Anſwer; fo2 he 
might well be Adminiſtratoz. to a Perſou Dutlawed, who might 
have Goods, which were not foxfeited; as Debts upon Contracts, 
02 Goods taken fo2 Treſpaſs befoze Dutlaw2y , He may have 
Treſpaſs, and Recover the value of the Goods, which ſhouid be 
Allets in his Hands. Therefoze they reſolved, that the plaintiff 
ſhould have Judgement, unleſs other matter were ſhewn, &c. 


Weſt werſus Laſlels. Trin. 43 Eliz. rot. 243. 


Jun a Leaſe fo2 years, and Declares, That one Reming- 


ton Was leiſed in Fee, and Let it to the Defendant foꝛ years, 
rendzing Rent of 40 l. per annum, and held it of the Queen by 
Knights Service in Capice, and that he deviſedit, and died, his 
Petr within age. Ulhereupon the Queen, under the Seal of the 
Court of TQards, granted unto him the third part of the Re- 
verſion, and Rent, durante minore ætate of the Þefr 5 And fo2 thee 
years Arrear he bzought the Action, And upon this Declaration 
it was demurred: Firif, TUhether a Leaſe fo2 years, durante mi- 
nore ætate, Map be under the Seal of the Court of Ulards, o2 
ought to ve under the S2eat Seal. And the Court held it to be 
well enough under the Seal of the Court of Wards, and ſa 
hath ever the pꝛactiſe been fince the erection of the laid Court: 
And they held, That a Leaſe of the Land might well be befoze 
Office; But of the Body it cannot be granted, but under the 


.G2eat Seal, and after Office: But an Office finding the Tenure 


fn one County ſufficeth; And fo2 the other Counties, it ſufficeth 


to add them by Survey, fo2 it is onely fo2 the Hovernance of the 


Land. Secondly, Jt was held, That the Kent might well be 
appo2tioned, and divided; Fo? it is a Contract real, which is 
well appozttonable : Foz ik the third part of a Reverſion be 
granted of a Leaſe-fo2 Life, o2 years, and the Tenant atturns, 
the Rent is appoztionable, and he chargeable to two Oiſtreſſes 
by his own Act; As 5 Ed. 3. Quid Juris clamat is, So upon the 

ueens Gꝛant, where Atturnment is not neceſſary: Fo2 the Law 


is as ik there had been Attoꝛnment. vide 9 Eliz. Dyer 263, & 326. 


where a Bent ſhall be appoztioned by Ad in Law, and Collings, 
and Hardies Caſe , quod vide ante, ànd Bracebridges Caſe in Plowd. 
TUherefoze Rule was given, That Judgement ſhould beentred 
foꝛ the Plafntiff, unleſs, &. But at another day, foꝛ an Imper⸗ 
fection in the Declaration, the Judgement was ſtayed. Note, It 
was held in this Caſe, that a Leaſe ofthe Tlards Lands made by 

Qqqqq 2 the 
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the Queen, befoze Dffice found, was good: the Statute of 8x. 
6. & 18 H. 6. 18, Thatthoſe Eſtates do not extend to Leaſes under 
the Seal of the Court of Wards, by vertue of the Statute of 
32H. 8. And ſo the Law hath been conſtrued to be ſince the Sta. 


tute. 
Boles verſus Laſſels. Trin. 42 Eliz. rot. 107. 


Ction upon the Caſe againſt a Shertff. — 7 reas he had ſued 
A a * — againſt J. S. directed tothe —_ of the County of 
Note. which TTirit was delivered to the Defendant, being then 
Sheriff to execute, by fo2ce whereof he arreftedthe laid J. S. and 
let him at large, and yet notwithſtanding returned Languidus in 
Priſona, whereby he was delayed in his Sute, cc. The Defendant 
confefleth the Receipt of the Writ, and the Arreſt : But that 
he afterwards let him at large upon Bail, acco2ding to the Sta- 
tute of 23 H. 6. Et hoc, &c. And Hereupon the ntiff Demurs; 
becauſehe anſwers not to his falle return, that e was Languidus, 
&c. But the Court held it tobe well enough: koꝛ whenhe exe⸗ 
cuted the WUrit, and took Bond accozding to the Statute, 
(which he was compellable to do ) and returned, That he took 
him, it is not material to the Platntfff , although he returns 
Languidus, &c. Fo; that is onely to2 his excuſe, that he had not the 
Body, and he is one Finable by the Court, if he bꝛings not in 
the Body, and the Party ſhall uot have any remedy againſt pim. 

Therefo2e it was adjudged foꝛ the Ocfendant, 


Blackbourn verſus Michelbourn. Mich. 42 & 43 Fliz. 
Rot. 1073. 


D' upon an Obligation of 40 l. made to the plaintiff, as 


heriff of Norwich. The defendant pleaded the Statute of 

23 H. 6. and that by vertueof a Latitat, at the Sute of J. S he wag 
arreſted, and this Bond was made to the plaintiff to? the ap- 
earance, accoꝛding to the Writ by the defendant, and one 
ay; 'The defendant , no2 May, having any thing within the 
County; no2 being Inhabitauts within the County, and ſo the 


Bond void: TKherefoze, &c. And it was thereupon demurred, 


and now argued fo2 the defendant, That this Bonds not ar- 
coꝛdiug to the foꝛm of the Statute, and theretoze void: Foz it 
ought to be of Perſons, having ſufficient within the County; 
fo2 that it is as well fo; the benefit of the Party platntiff, as of 
the Sheriff ; n the plaintiff ſhould never have any 
appearance, and bf that Opinion was Montague, in Dive and Man- 
nings Caſe. But all the Court held the Bond to be good enough, 
not withſtanding this Exception: Foz the Statute doth not make 
void any Bonds, but what are made in other manner, in oppꝛel⸗ 
ſion ta the People, which the Statute appoints ſhall be void. 


And the Moꝛds, In other Manner, and Form, are to be intended of the 


Matter of the Bonds, as to the Sheriff, and not foꝛ the ſufficf- 
ency of the Sureties: Andtherefoze, ik he takes Bond with one 
Surety, it is good enough, and not agatnft the Statute, and 
to that purpoſe the Pꝛeſident at Sir Gervaſe Cliſtons Cafe (quod vide 
ante) was ſhewn, which the Court held to be all one with this 
Cale: fo2 there one of the Sureties was ſufficteiit, and here 
both. TAherefoze Rule was given to have Judgement _— 
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fo2 the Plaintiff, Sed poſtea adjournatur until The next Term, 
and afterwards adjudged acco2dingly, Mich. 43, & 44. C. B. plac. 38. 
Dighton verſus Bartholomew, Paſch. 42 Eliz, rot. 269. 
Rour of a Judgment given in Nativo habendo. The Erro2 al- (10) 
{ſigned was; Becauſe the Plaintiff, tempore judicii rediti, was 
an Inkant, and appeared by Atturney, and not by Gardian, oꝛ 
Prochine-amy, and the Oefendant pleaded thereto in nullo eſterratum. 
And the Court Doubted, whether it could now be aſligned, the 
Plaintiff at pzeſent being of full age, ſo as his Nonage could 
not appeare upon view. A ſecond Erro2 aſlighed was; Becauſe 
Judgement final was given, whereas the Plaintiff never decla- 
red, but was Non-ſuted befoꝛe the Declaration. Quære. 
Perkinſon verſas Bowman, 
Ction fo2 theſe Mozdg, Thou haſt made falſe Writings therby to (II) 
{ get my Land from me. After Uerdic it was moved, That an 
Action lay not foꝛ theſe TWozds: Foz it is not an expꝛels Aver- 
ment, That he foꝛged 1 And kalle Writtngs may 
be Miniments without Seals, fo2 which one is not puniſhable 
as a Foꝛgerer. And of that opinion were Gawdy, and Clinch: but 
Fenner e contra; Becauſe be cannot get Land by them, unleſs they 
be fozged TUritings.Adjournatur. 
Bond verſas Tricket. Trin. 43 Eliz. rot, 564. 
BR Upon Demutrrer the Caſe was; That a Parſon, ha- (12)- 
ving a Benifice of the value of 8.1. per annum, took a ſecond 
%Lentfice without any Diſperiſatioy, and the Queen preſented by 
Lapſe. And all this being diſcloſed by pleading, the pꝛincipal Que 
ffion was, it being averred, that it was of the annual value of 8 1. 
and not averred, that it was of fuch value in the Queens Books, 
WUihether that were fuffictent ? Popham, Gawdy, and Clinch held, 
That it was ſufficient to aver it to be ofthe annual value of 8 1. 
which ſhall be taken to be accoꝛding to the true value thereof, Al- 
though it was ſatd, that there hath been two Taxations of Bene- 
fices 3 The one in the time of Ed. 1. The othet in Anno 26. H. 8. 
where the Tenths, and firſt Fruits were given to the King, and 
acc9ding to this Taxation the value ſhall be adiudged.But the 
Court ſald, They took not only Conuſance thereof, but regard⸗ 
ed only hs true value. Vide 7Eliz. Dy.r 237. Secondly,'Jt was 
moved, That the Statute of 21 H. 8. is miſrecited: Fo2 it is re- 
cited to be made at Weſtmioſter, whereas it was begun in London, 
and fo it ought to have been pleaded, unleſs there had been di⸗ 
vers Seſſions, wherein Bills had been Signed, as 33 H. 8. Br. 
Parliam. 86. The Court ſaid, That as to that they would adviſe," 
and ſee the Roll, whether it were ſo. Et ideo Adjournatur. 
Percival Willoughby verſus Egerton, | 
Eber of a Judgement in Cheſter. The Exxoꝛs aſſigned, Firſt, (13) 
becauſe, the Parties being at Jfſue, a Ven. fac. was awarded to 
the Sheriff: and at the Day of the return it was entred, Quod 
Vicecomes non miſit Breve. And then the Plaintiff pꝛayed a Ven. fac. 
to the Coꝛoners, fo2 Couſinage betwixt him and the Sheriff 
which was awarded acco2dinly: And, at the dvy of the Trial, 
the Defendant made Default, and Judgment was given, c. 

_ ThefirffErro2, Betauſe, that after the plaintaiff had admitted the 
Sheriff to Execute the TUrit, he could not pꝛay a Ven. fac. to the 
Coꝛoners, without ſome cauſe de puiſne temps. Sed non allocatur; be: 

caute 
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(14) 


(15) 


(16) 


(I7) 


(18) 


cauſe there was nothing done upon the firſt TUrit, and it is not 
now material, having made defauit. A ſecond Erro2 was 
becauſe: the Judgment appears to be in a Formedon, upon De- 
fault of the Tenant ; And yet the Entry ts not, Ideo recuperet per 
defaltam ig the courſe is, that it ought to be: And as to that the 
Court would adviſe, Er adjournatur. _ : 

Geeve verſus Copſhil, Mich. 41, & 42 Eliz, rot, 85; 

Ction koꝛ theie Mods, Thou art as Cozening a fellow, as any is in 
As Country: The liſt time thou wert Under-Sheriff, as now thou art 
thou did ſerve an Execution for a neighbor of mine, and didſt keep the Mo- 
ney in thy hands. hereupon the Ocfendvant Demurred, and, after 
Argument at the Bar by Snag ko; the Platntiff, it. was adiudg⸗ 
ed Maintenant, That the ({l02ds were not Adionable: Foz, to2 
calling one Cozening fellow an Action lies not. Then the laſt 
T oꝛds be not Ictfonable; Foꝛ it is not expꝛeſſed how long time 
he kept the money in his hands, and it may be he kept it onely, 
but until returne ofthe Crit, oꝛ by aſſent of the]Party Plaintitf. 
CUberetore it was gn fo2the Defendant, 

Wright verſus Wheatley. 
| fit mæ de pomario. after Aerdid it was moved, That an 

Fieione firmæ lis not thereof, no moꝛe then aPrecipe quod Red- 
dat. Sed non alloeatur, :F02 this Action is but perſonal, wherein 
Dammages are the principal: And although it is uſual in this 
Cale to award an Hab. fac. poſſeſsionm, pet it is well enough, and 


compziſeth ſufficient certainty. Cheretoze it was adiudged foꝛ 


the Plaintiff. 11 57 55: | 
Burper verſas Baker, Trin; 42 Eliz. rot, 1308. 


| 1 of aſſault, Battery, and Mounding. The Deken⸗ 


1 dant Quoad the WounDding pleaded. Nor guilcy: Quoad reſiduum 
itiſtifies by TUarrant to Arreſt. The. Ffſue was de ſon tort De- 
meſn and as to that the Jury found, That he aſſaulted, Beat, 
and Mounded him de ſon Tort Demeſn, and finds not any thing up⸗ 
on the Tffue Not Guilty by it ſelt; but included it inthe ftozmer Ger⸗ 
dict. And whether it were a good Clerdict, 02 not: was the Que- 
ſtion: and reſolved to be good enough, = 
h Wood verſus Reignold, Ante, Trin. 42, Plac, 3. 
T He Caſe was now moved again, and Gawdy, Popham, and Clinch 
1 held, That the Leaſe made (whereout the Uſe did ariſe)was 
good, aud ſhould bind the future Uſe, as a Leaſe by Feoffees 
made upon good conſideration ſhall binde ceſtuy que uſe at the Com- 
mon Law, but it ſhall not deſfroy the whole future Uſe: but 
ſhall ſtand fo2 the Free-hold, becauſe the Seiſin is not changed. 
And popham ſatd, That he had conferred with divers of the other 
Juſfices at Serjeants Inn, who agreed in this Opinion. But 
Fenner e contra; Becauſe the Leaſe did not diſturb the Free hold, 
when the Uſe is executed, this ſhall relate tothe Limitation,and 
ſhallbind_ all mean acts, and therefo2e ſhall not bind the Feme,as 
to her JoyPnture. Wherefoze it was adjourned. = 
Buſty (an Atturney of this Court) verſas Challenor. 

Reſpaſs of an Dr taken at D. in Comitatu Kanciæ. The Oefendant 

Juſfifies, becauſe the Land ts holden of him, as of his Man⸗ 
no2 of Walſted in the County of Suſſex: and that the Cuſtom 
there is, that every Tenant ſhould pay the beſt Beaſt fozanHe- 
riot, and that the Loꝛd might Setzeit in any place, &c. The - 


enen Won 


— CL 
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ſue was upon the Cuſtom, and a Ven. fac. was de vicineto of the Man. 
1102, and found fo2 the Plaintiff; and now Exception taken, be⸗ 
caule it ought to have been awarded as weill from the Land 
holden, as from the Manno. Sed non allocatur: fo the Fflue being 
upon the Cuſtom, the Venue ſhalt be from the e en it 


was theretoze adjudged f02 the Plaintiif, 
Parſiow wer ſus Corn. Trin. 42 Eon. JIM; 


Tee Upona Special Uerdict it was found, that the Queen 
made a Leaſe foꝛ Life to the;Þlaintiff of an Pouſe and Land 
in B. in Comitatu Salop. rend2zing Rent to the hands of the Bailiff 
of the Mannoꝛ, oꝛ to the Receiver fo2 the County, with a'Con- 
dition upon non-payment ot the Rent within fozty days „ec, that 
it ſhould be void: and that a Commiſſion under the Exchequer 
Seal was awarded to Commiſſioners ot the County of Madden 
to enquire there of: the payment ot this Rent; reciting therein 
the Leaſeto be ot an Boule cum pertinentis; and mentions, Hat any 
Land, The Jury found, that the Bent was nat pald by the Lei 
ſee; and that the Queen, upon this Inguiti ion E made 
anew Leaſe to the Dekendant, yo baten Bt ſi, &c. Firit, It was 
moved by Harris fo; the Plainti hate this: Zong, to en. 
quirs of aRent reſerved 11pon 19 55 In Þ 
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ment being againff the pzincipal , and he not rendzing 1 i 


a Scir. fac. t{ſued againſt the bail, ſuppoſing it to be fo2 231. 109 
8 d. and ſo miffook the Sum. And koꝛ this variance it was held 


to be amanifeſt Erroꝛ, and not amendable. (Uherekoze it was 


reverſed, 
a Atwaters 


aue cum Boule | 
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(21) 


them by the ſaid R. S. 


Þe paid the 12 d. to the other thꝛee, 


— 


Atwaters e Birt. 


ectiobe firms. | 1 1 mh he Cale Was; One Ro- 
Ears Stanton, — — th of and in Queſtion , 'tnfeoffed 
thereof Thomas Molyrs ans thee others, to the uſe of himſelf foz 
Life, and after ts the ule of Richard hig ſecond Son in Tail, Re- 
manner 0 Geo his eldeſt Son in Tall, Remainder to his 
right het witha a 2 45 That if h e paid 12 d. at any time to rhe faid 
T. M. and the 00 Agood , and ſufficient cauſe was ſhewed unto 
S. the Father, of E che abuſes by Rirhird the Son, and that 
ſo by the faid T. M. and three others (reciting their Names ) ſhill be 
thou — That then the foreſã id uſes ſhall ceaſe, and then to be to 
the 70 bim and his Heirs, The one of the four F coffees died, 
and fhewed cauſe of abuſe 
by Richard hig Son; Which was a oved b y the thee: and then 
declates bya new Been th „that the ſaid T. M. and the other two 
Feoffees, fo good Galeria eſled mt Deed, ſhould 
ffand ſeffed of t he a ſatd ee to the uſe of himſelf fo2 Life, and 
after to new u Ts there uſes ſhould take effec, 
o not? was e "Fiat, WU verher x his be a good revo: 
5 being dead ? Se- 
whether it be a good 
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Purſand verſus Whytier 


Etinue fo; ùn Obligation of 200 l. The Defendant pleads, 
That the Obligoz and Obligee delivered it unto him ſub 
certis conditionibus cuſtodiend. and he knows not whether they be 
perfozmed, and pꝛays Garniſhment, k. The Plaintiff Traverles, 
that it was not delivered ſub certis conditionibus, cc. 
thereupon at Jfſue, and found fo2 the Plaintiff. It was moved 
in arreſt of Judgment, that the Trial was til ; fo2 the Iſſue ſub 
certis conditionibus 19 UNELrtain 3 AS ulſo, becauſe there was not Gar- 
niſhment betoze the Trial of the Fflue, Sed non allocantur. Fo, us to 
the Illne, it is helped by the Statute of Jeofayls. TUherefdze Rule 
was given, chat Judgment ſhould be entred fo2 the Plaintiff, 


Robins verſus Franks, Trin, 43. Eliz. rot. 2061, 

A {02 theſe woꝛde; Thouart a Rogue, anda Thief After Uer- 

E dict, it was moved in arreſt of Judgment, that an Action 

lies not to2 theſe woꝛds foꝛ they are too general. But the Court 

held, that fo2 the word I bief, it is maintainable, unleſs it be coupled 

with other wozds, which R it ta be no Felonp intended. 
Thertoze it was adjudged to} the plaintiff, _ 


Gar ford and his Wife verſus Clerk and his Wife. 


cuen; Fa2 that the Defendants Aike ſpake of the Wife of 
the Plalntift quædam ſalſa, & ſcandaloſa verba, quorum Tenor ſequi- 


And they were 


(23) 


(24) 


tur in hæc verba; Thou art an arrant Whore, and an old worm eaten Jade, and 


one of thy fides hath been eaten out with the Pox. The Defendants 
pleaded Nor-Guilcy, and found againſt them. And it was moved in 
arreſt ol Judgment, that the woꝛds would not maintain an Action, 
and that the Oeclaration was not good; becaufe it is not an 
erp2els Alle gation, that ſhe ſpake:the ſame woꝛds. And fo2 this 
Cauſe, the whole Court held the Declaration to be ill; fo2(ome 
thing might be omitted in the Quorum Tenor, æt. which was within 
the woꝛds. which would cauſe the woꝛds not to be Actionable ; and 
although it be an uſual Courſe to plead a Deed, oꝛ Kecozd, Cujus 
Tenor, c. an is, becauſe the Deed,o2 Reto might be viewed, 
whether it agrees with the Recital. Wherefoze the Judgment 
wag ſtayed. But as to the wozds themſelves, the Court held 
them to be Actionable, | 


Riddleſden.verſus Cicely Wogan, alias dict. Cirely, late 
wife of John Inglebert, Trin. 43 Ekz. rot. 145. 


Ebt upon an Obligation. The Defendant pleaded, that 

at the time of the making of the Bond the was wite to John 
Inglebert, who as yet in plena vita exiſtit; Er fic non eſt factum, EC, 
The Plaintiff ſhews, how that after this Bond made, there 
was a Sute in the Spiritual Court, concerning the Marriage 
KRrrre between 


(25) 


—_ — 


858 Termino Michaelis, Quadrageſimo tertio 1 
between the ſaid Inglebert, and the Defendant; And, fo2 that he | 
bad another Wife alive at the time of the Eſpouſals with the 
Oekendant, the Detendants 8 was by Sentence adjudg⸗ 
ed void, and to be Null, and averrs the Life of the firſt life at 
the time of the ſecond Marriage with the Defendant. And it was 
ereupon demurred, and adjudged foz the Plaintiff ; Foz this 
tvo2ce is but Declaratory, becauſe the Parriage was meerly 
void, and therefo2e there needed not any ſuch ſentence of Divozce. 
fo2 it was void ab initio, and ſhe always lole, Therefoze it was ad: | 
judged fo2 the Plaintiff. | | 


Barnes verſus Greenwel, Trin. 43 El. rot. 1447. 


(26) Ebt upon an Obligation conditioned to ſtand to the Award of 
_PI certain perſons, ot all Sutes, Quarrels, and Controverſies 
ſtirred, and depending, until the day of the date of the Bond | 
(which was 4 Sept. 42 Eliz.) ſo as the Award be made of the Pꝛe⸗ | 
miles befoze ſuch a day, The Defendant pleaded,Quod nulſum fecit 
Arbitrium, c. The Plaintiff, ſhews, that they made an Award of 
all matters until the third day of Sept. And hereupon Iſſue was 
joyned, that no ſuch award, &c. and found foꝛ the Plaintiff. And 
it was now moved in Arreſt ot Judgment, that this Arbitrament 
was vold; becauſe they had not purſued their Authoztty, which 
was to make an end of afl matters, until the fourth day of sept. 
and they made their award onety of matters until the third day of 
Sept. And there is not any Averment taken, that theſe were all the 
matters depending at the time of the Obligation made. But the 
Court held it to be well enough; fo2 Now depending cannot be, un⸗ 
leſs they had been in Sute befoze the fourth day; fo? ſt tannot be 
ſatd to be begun; and depending, all upon the ſame day; And it 
ſhall not be intended, that there were any other matters depend: 
ing, unleſs they had been ſhewn. But if Arbitratoꝛs award fox 
one thing, and ſap, that they will not meddle with the reſt, all is 
void, becauſe they have not purſued their Autho:zity, Therefoze 
it was adjudged foꝛ the Pſatntiff. | 


Godfrey verſus Woodward, and Woodward Exe- 


Cutors. 


(27) EY: upon an Obligation ot 1001. The one of the Defendants 

was outlawed, the other pleaded, that he, who was outlaw- 

ed, was made Execito, and ſolely pꝛoved the Will, and Adtyinf- 

ſtred, and that the Defendant,as ſervant unto him, took divers of 

the Teſtato!s Goods by his delivery, and by his Appointment had 

fold them, Abſque hoc, that he adminiſtred, as Executoꝛ, oꝛ in any 

other mahner. And it was thereupon demurred, and adjudged 

to be an ill Plea; becauſehe doth not ſay, that he refuſed betoze 

the D2dinary, noꝛ confeſſeth any Adminiſtration; foꝛ that, which 

e confeſſeth, is not any Adminiſtration, and ſo no anſwer to the 
Plaintiff, TUherefoze it was adjudged fo! the 10 laintiſt. 
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Clerk verſus Palady. Trin. 40 Eli. rot. $44. 


Sſumpſit. In Conſideratton , that he would permit the De- (28) 

fendant to enjoy luch Land fo2 a year, the Ocfendant afſu- 
med to give ol. unto htm fo? that year, and alledgeth in facto, that 
the Detendant enjoyed it by his Permiſſion, &c. After Uerdict, 
it was moved in arreft of Judgment, that the Action lay not; be- 
cauſe it is not ſhewn what Right oꝛ Title he had to the Land to 
Licence the Defendant to enjoy it, otherwiſe there is not any 
Conſideration 92 cauſe of action; and fo2 this cauſe the Court 
held it to be ill:As alſo, fo that if it had been ſufficiently alledged 
then it had been a Demiſe, and an Action of Debt, and not an Ar 
ſumpſit had then latin upon it. TWherefosze the Judgement was 


ffayed. | 
Harvy verſus Newlyn, Trin. 43 Eliz. rot. 1842: 


AV upon the Cafe, Whereas Sir James Allington wag ſei: (29) 
ſed in Fee of the Mannoꝛ of Milbourn, and of another Man⸗ 

no2, and granted to the Plaintiff by Deed ta be his Bapliſt ot 

the laid Mannoꝛ fozhis Life, and that the Defendant had diſturb- 

ed him in the ſaid Office, viz. in his Colleding of Rents, viz. of 

the Rents of J. and D. 80. The Detendant conteſſeth the Setſim 
of Sir James Allington, and his Gzant to the Plaintiff, but that 
afterwards he ſold the (ard Mannoꝛ to J & who appornted the De- 
fenvant to the Bayfiff there, whereupon he collected the Rents, 
&c. And it was thereupon demurred, and all the Court were 
of Opiniou, that the Purchaſer of the Mannoꝛs might diſcharge 
the Þlaintiff, and revoke that G2ant, although it were foꝛ Life: 
becauſe he ſheweth not that there was any Fee granted koz the 
Execution tpot 530 he had any other P2ofits by exerciſing 
of it; Foz without Profit it is but an Office of Troudle, and 
then the Plaintiff hath not any cauſe to complain, when he hath 
not any Loſs: but if he were to have had a Fee, o2 other ÞP2ofit 
fn certain fo2 executing thereof,it had been otherwiſe, UWherefo2e 


it was adjudged fo2 the Defendant. 
Gybſon verſus Brook Executor of Brook. 


Trin. 43 El. rot. 1822. 


Ebt. Upon Demurrer, the Caſe was; Gybſon had a Judge- _ (30 
ment agatnd Brook, ds Erecuto2, to recover 601. {7 Bonis (30) 

Teſtatoris , anD 6 |. fo? Damages de Bonis Teſtatoris, fi, &c. Et, fi 

non, de Bonis propriis. T{Ihereupon a Fieri fac. was awarded, and 

the Sheriff returned Nulla habet Bona. And afterwards upon a Te- 

ſtatum, that the Erecuto2 had aſſets in London the dap of the TUrtt 

purchaſed, which he had ſince waſted, a ſpecial.Fieri fadas was 

awarded to the Sheriffof London to enquire thereof, who return. 

ed an Inquiſition, whereby it was found, that he had Aſecs 

upon the day of the Wrft purchaſed , and that he had waſted 

them, whereupon a Scire facias was awarded agatnſt the Erecutoz, 

| Rrrrr 2 - _ Quare 
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. 


81) 


(32) 


(33) 


Quare Executionem habere not deber de Bonis propriis Defendentis. The 
Delendant quoad the 61. fo the Damages confeſſed, the Plaintiff 
otight to have Execution; And quoad the 601. Quod plene Admini- 
ſtravit befoꝛe the Day of the firft TUrit purchaſed, Et quod non conver- 
tit bona, &c. ad uſum ſuum proprium. And it was hereupon demurred, 
and relolved, that this Return and Jnquiſition taken by the $he- 
riff ſhall not conclude him, but that ye may well travers it: foz 
otherwiſe-he ſhould be without remedy ; Fo2he cannot have an 
Act. on upon the Caſe againſt the Sheriff. fv2 he returned but that, 
which was found by the 4tury. And an Attaint lieth not; becauſe 
it is but an Enqueſt of Office, and he is bꝛought in by a Scire facias 
to Anl wer, and other anſwer he cannot have. And as to the double- 
neſs of the lea, whereto Exception was taken, it was held to be 
ſingle enough; -fo2 there be two matters objected unto him, both 
which he ought to anſwer. And the Plaintiff hath Election to take 


Iſſue upon anyof them. TUherefoze it was adjudged fo2 the De- 


kendant. Note, That the Caſe of Waſtney, and Whitmore, in 33 Eliz, in 
Banco Reginæ was cited to be ad judged accordingly. | 


Johnſon verſus Burton, & Shut. 


* 


r of Battery to ſuch a Pariſh, and Tard in London. The 
14 Defendant Juſtiſies in the County of Cambridge, and arreſt- 
ing him there by Warrant from the Sheriff there, and Traverſeth 
the Battery in the Pariſh, and Ward in the County mentioned: 
And fo? this cauſe it was demurred, and adjudged fo2 the Plain⸗ 
tiff, that the Travers was ill to Travers the Place, but he ought 
to habe Traverſed the County. | 


Trin. 4.3 Eliz. rot. 1 O41. 


Auſten verſus Willward, and two others. 


Hill 43 Eliz. rot. 1694. 


Reſpaſs of Battery. Two of the Defendants plead de ſon Aſ⸗ 
ſault Demeſn. The third pleaded 1 Both Iſſues were 
found fo2 the Plaintiff, and ſeveral Damages found agatnſt 
them, who pleaded leverally, andRKuledto be ill: Fo2 ft is one 
joynt and entire Dffence by the Plaintiffs Action; And when all 
are found equallp guilty, the Damages ought to have been entire. 
But if in Treſpals againſt divers, the one be found gullty in 
part, and the others inall, there the Damages ſhall be ſeveral, 
2 H. 4. 11. 


Monnop werſus Thomas. Paſch. 43 Eliz. rot. 837. 


Cool Deliverance upon a Diſtreſs taken koꝛ an Amercement 
ina Leet. The Parties were at Jſſte, whether C. and H. 
were Aﬀerratores Curiæ predictæ, and tried per pais : And foz 
this Cauſe Exception taken ; Foz it was laid, that it ought 
to have been tried by the Recoꝛd: And of that Opinion nes he 


r 
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Court upon the firſt Motion; becauſe a beet is a Court ot Re. 
coꝛd. Vid. 27 H. 6. Trial 11. 


Taylor werſus How. 


.* fo2 theſe TU02Ds ; He (innuendo the Plaintiff) is not worthy 
the Office of a Conſtable ; For he, and his Company, the laſt time he 
was Conſtable, ſtole five of my Swine, and eat them. After Uerdidt fo2 the 
the Plaintiff, Jt was moved by Yelverron, That the Declaration 
was not ſufficient ; Fo2 the wozds, Heis not worthy, c. may be (p0- 
ken of any other, and the innuendo will not help it; Allo he doth 


not ſay,that he ſpake the woꝛds in præſentia, & auditu aliorum, and if i 


were otherwiſe, it is not any ſlander. But all the Court held? 
that the Action well lay; Foz hic & ille Aa Demonitration, 
what perſon he intended; and it is alſo alledged, that he ſpake de 
Querente thoſe TUozds,8&c. The wo2d allo Quod palam, & publice pro- 
mulgavit, imply, quod fuit in præſentia, & auditu, &c. Fog it is not palam,un- 
leſs it be in præſentia, & auditu aliorum. TUherefoze it was adjudged 
fo2 the Plaintiff. | | 


Johnſon verſus Barley. 


C2 fo2 life of a Rent takes a Leaſe fo? five years of the 
Land, the five years expire. The Queſtion was, Whether 
the Sꝛantee might atterwards diffrain fo2 the Arrearages incur⸗ 
— during the five years 2 And all the Court held, that he could 


Sir Hugh Portman verſus Sir Gervaſe Cliſton. 


T was held by the whole Court, That upon a Warranty againſt 
Feotto2, and his Peirs, oz J. S. and his Heirs, oꝛ the O2andfa- 


ther, o2 great H2andfather ol the Feoffo2, and his Þetrs, no War- 


(34) 


(35) 


: (36) 


rantia Chartæ lies, Unleſs that Dedi be within the Deed, which im- 


plies a general CUarranty, 
Goodman verſus Fountain. Hill. 43 El. rot. 2709. 


A I Tlhereas on the ſecond of July, 42 Eliz. in Confidera- 
tton of 6. pence given by the one to the other, they aſſumed, 
&c to ſtand to the Award of J. s. fo2 all Matters and Controver⸗ 
lies depending between them, ſo as the Award be made befoze 
the laſt day of Septemb. following. And alledges in facto, That 
J. S. 20 Septemb. 42 Eliz. made an Award de, & ſupra præmiſſis, viz. 
That all Actions, and Controverſies betwixt them ould ceaſe, 
and the one ſhould pay to the other 40s. c. Upon Non aſſumpſit, 
pleaded, and found fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, that this Arbitration was void; Becauſe the Award 
Is made of moꝛe, then was lubmitted, Foꝛ nothing was ſubmitted, 
but the Actions, and Controverſies 1 at the day of the 
Submiſſion, and they have made an Award fo2 Controverſies 
depending at the day of the Award, which is long time after. But 
without Argument ( abſente Anderſon) it was reſolved to be good; 
Becauſe it ig de, & ſupra præmiſſis, which were the things, whereof 
the Submiſſion was; And although the Award ſeemeth to * 


(37) 


— 
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(38) 


(39 


to moze then the Submiſſlon, yet the wo2ds, de & ſupra præmiſſis, re⸗ 
ſtrain it to the things lubmitted. Uiheretoze it was adjudged 


fo2 the Plaintiff. 
Cotton verſus Wale. Hill. 38 Eliz. rot. 1603. 


Ebt pon an Obligation of 401. made unto the Plfintif, 
Sheriffof the County ol Cambridge, fo2 the appearance of a 
Stranger arreſted upon a Capiasout of the Common Bench, The 
Defenvant pleaded the Statute of 23 H. 6. cap. 10. and, that he had 
not ſufficient within the ſame County, and therefoze the Bond 
was void. And it was thereupon demurred, and, after Argu- 
ent, the Dbligation was adjudged to be good enough; fo2 at 

e Common Law the Sheriſt was not compellable to take Bayl 
of any; And the Statute compells him toLett to Bayl, ſo as 
Sureties (ufficient within the ſame County be tendꝛed him. But 
that ts fo2 his own Indemnity, that he may have the body of the 
Paiſoner at the day, otherwiſe he is amerccable, and he by this 
means may have recompenſe againſt the Surettes; ſothe ſufft- 
ciency of the Sureties is onely fo2 his benefit, which he may wave, 
if he pleaſe, and may take what other Surety he thinks fitting; 
and thyerefo2e it hath been adjudged, that, if he takes but one 
Suretp, it is well enough, and that is the benefit of the Party 
aͤrreſted: And therefoze it is not reaſon, that the Obligation 
ſhould be void fo2 this cauſe ; and the Statute is, That any Db: 
ligotion, taken in any other koꝛm then is there pꝛelcri bed, ſhall 
be void; And within the Statute are thzee foams to be oblervey, 
Firſt, Chat it ſhall be made to the Sheriff himſelf. Secondly, 
That it ſhall be made unto him by the name of his Office. Third: 
Iv, That it ſhall be onely fo2 appearnce at the day. But here the 
(uffictency of the Surety is Matter, and not Foꝛm; Fo? defect 
whereof the Statute wills not, that the Obligation ſhould be 


void, TUherekoze it was adjudged fo2 the Plaintiff, Vide ante, 


Sir Gerverſe Clyftons Cafe verſus Web, AND Blackbourn vgr/#s Michelbourn. 
Mich. 43, & 44.B.R.P). 19. 


Cooper verſus Gooderich, Trin. 40 El. rot. 1259. 


Eplevin. Upon a ſpectal Uerdict, the Caſe was; The Defen- 
dant, as Bapliff of the Maſter, and Fellows of Emmanuel Col- 
ledge, made Conuſance fo2 Rent granted unto them in Fee by Jn- 
dendture; Where the Jfſue was Non conceſſit, and the Jury found, 
that the G2anto2 granted it by the Deed,and delivered that Deed 
to a Stranger to their uſe, and they ſealed the Counter-part of 
that Indenture. The Queſtion was, Whether a Stranger,with- 
out Letter of Attozney from them to receive it, might receive the 
Deed to their uſe ? And it was held by all the Court, that he 
might, and that this Enſealing of ounter-part was a ſufft- 
cient Agreement, and as well as if they had made a Letter of At- 
tomey ; And if they had not ſealed the Counter part, but had 
brought an Actiin upon it, that had made the Gꝛant perfea,There- 
fo2e it was avjudged fo? the Oefendant, 


Lewes 
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Lewes verſ#s Ridge. Trin. 43 El. rot. 3401 


Ovenant. The Caſe was ſuch ; The Defendant, being ſciſed 


4 of Land in Fee, Lett it fo2 Life, Remainder to2 Lite, ren: 
dung Rent, and afterwards acknowledged a Statute, and af- 
ter that by Jndenture bargatned, and ſold the Reverſion, and 
Covenanted with the Bargatnee, his Þetrs, and; Aſſigus, that 
it ſhould be diſcharged within two years of all Statutes, Chas 
ges, and Jncumbzances, excepting the Eſtates to2 Life. The 
Statute is extended, and thereupon this Reverfion, andRent 
was extended. The Bargatnee grants this Revertionto-the 
Plaintiff, who 119181 diſcharging of this Statute, bzings Cove⸗ 
nant. And, all this matter being diſcloſed by the Count, it was 
thereupon demurred. The Queſtion, pzinctpally moved, was, 
Whether the Plaintiff, as Aſſignee , chall have benefit'of this 
Covenant made to the Bargaineeby the Common Law? oz by 
the Statute.of 32 H.8. But, becauſe the Covenant was bzoken 
way the Plaintiffs Purchaſe, the Land beiug then in Extent, 
and ſo a thing in Action, which could not be transferred over, it 
was adjudged fo2 the Defendant, that the Action was not main- 
tainable againſt him. And here the Court held clearly, that the 


Statute of 32 H. 8. doth not extend to Covenants upon Eſtates 


in Fee, oꝛ in Tail, but onely uponLeaſes made fo? Life, 92 fo2 
ears, and therefoze this Allignee was out ofthe Statute, But 
02 the other matter pꝛincipally, it was adjudged ut ſupra. 110 


Brome werſus Carr. Hill. 42 El. rot. 62 1 


Jectione Firmz upon a Leaſe of one Thimblethorp. Upon Not- 
guilty pleaded, a ſpectal Cerdict was found, that it was Cove- 
nanted by Jndenture, that a Fine ſhould be leviedof (ſuch Land 
to the ſe of Thimblethorp, Upon Condition, that if he paid not 
ſuch a Sum, upon ſuch a Day; that ft ſhould be to the Ale of Che- 
cham, and his Heirs. The f e was levied, and befoze the day of 
payment. Chetham releaſed toThimblethorp all his Right in the Land, 
and all Demands, But they found, that the Releaſe it ſelf was 
not ſhewn unto them, but a Copy thereof, And whether the find- 
ing ot this Releaſe by the Jury in this manner (it not being ſhewn 
unto them) were good, oꝛ not; was the pꝛincipal Queſtion.” And 
all the Court held, that this Releaſe might well be found in this 
manner to defend a Poſſeſſion; As Tenant in Dower may plead a 
Releaſe to her Baron without ſhewing it; and the Jury in an Aſſile 
may find a Condition fo2 the avoiding of a Free-hold without 
Deed. A ſecond Queſtion was, TUhether this Releaſe by Che- 
tham, befoze the Condition bꝛoken, be ſufficient to diſcharge the fu 
ture Uſe to Chetham ? Quære 7 H.5.5. 


5 More 
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More, and Baker, verſus Morecomb. 
Trin. 431 Eliz. Rot. 1159. 


Ebc upon an Obligation, Conditioned to deliver to the pats 
"tiff, :befoze fucha Feaft, ſuch a Ship, and all the Tacklt 
thereto, 2 in default thereof, to pay at the ſame Feat Ugg 
Sum, os ſohn Norris, und J. S. ſhall value them tobe wort Pan 
defendant pleaded, that befoze the fad Feaff, the ſatd . N and . 1 
bid not make-anySatuation of them. And it was theret pou ve: 
pooh and Letvlved by all the Court fg2 the platntiff; at: - 
both Eleaton to do the one, oz the other, pet, the! on- 
Rr Jr benefit, he ought - lden e tha the value 
othe 2055 5 rake he Goods them 
9; fo2 if. ke duch aß an uranee of fuch 
Land, as the Cami! of "Dbligee Fi He a day ſhall ad 
viſe, 02 to pa res and then 100 J. if t evife not 
any neo. en ht to pa ho 209]. 8755 bee 71. g to his ad- 
— 1 185 Kennel, 5 e +: he per. 
And Walm (ad, one 0 1 * to pay 20. 
15 even day of May, Lo o4narry A. 8. 2e the firſt day of 
next enſui Ly he ther wy the 20. befoze the fiel day 
„nad A. 5. dies befoze the feli day of Auguft 1 Con⸗ 
Aon s become impoſſible by neg Act of Get this part yet the 
Dbltgation 18 forferten, beeall hath undertaken to perth 
m, and it was his koly the that he did not perfo2m it, 
when it was * power and election tg have done it. Where: 
fo2e, &c. And afterwards it was adjudged foz2 the — Vide 
ante Mich 4r K 42 Eliz. Lamb verſus Brownwent. Pl. 4 J. 


Rant s Cock. Mich. 43 & 4 5 Elz. rot. 236. 


WC 


Deen: And it; 


= 5 
rial C1 rraary alt ol 


Mich: 43 & 44 Eliz. in Camera Seactarik,” 
John Motgan Wolf wenſus Stepney. 
Hill 42 Eliz. rot. 693. 


| ine: of a Judgement in an Action upon the Caſe foꝛ TU92ds, 
The Erro? aſſigned was, Becauſe the Action was bꝛought 


werſus 


EurzaBETHSE, in Camera Scaccarii. | 


verſus John Morgan Wolf, and the Judgment was, Quod retuperet wer/us 
prædictum Morganum, whereas that was neither his Chziſtian, 6 92 
Dlirname 2: Foz Johannes Morgan ts his Chatſktan name, and Wolf 
is his Surname, But all the Juſtices belideg Anderſon any Walm- 
ſiey ( who held it to be Erro2 to2 thts Caule ) reſolved it to be 
well enough: Fo? it is his name whereby he is known, and par- 
cel of his Surname, 02 his entire urname ; and wolf is biit an 
addition, and not good good enough, and Judgement well gin 


and it it were not good, it is clear that it is amendable ; fo2 it 
but the fault of the C ern, which is amendable by the Common 
Law, o; at leaſtwile by the Statute of 8 H. 6. And tot Lindon 
n were ſhewn, where in point of Judgement the 

een the like amendments, viz. Hill. 39 Eliz. rot. 103. berwirte © hap 
and Joyner, where the Judgement was Quod Henricus Joyner, recupe- 
ret 101, aſſeſſed per Juratores, & 51. eidem Henrico Skinner de i — 
So his Suruame miſtaken, and it was amended by oꝛder. 
Mich. 33 & 34 Eliz. ror. 236. betwirt. Thomas Wylde; and John Whe : 
The Judgement was Quod prædictus Tho. recuperet verſus prædictu 
Thomam, Where it ſhould have beefiJohannem, and it was amended. 
And Mich. 32 & 33 Eliz rot. 2140. Ma Acer ſus Read Stafford. krekoze 
upon theſe, and other Pꝛeſidents ſhewn, ic was en to be a- 
mended, and the Judgement was affirmed. . 15 


Price verſus Jenkings. 


| Aar fo2 Wio2ds,. a Sb I the T 
X 


theſe woꝛds in CUE! 

e Anglicana verba, Thou haſt mur deref 
Judgment fo2 the Plaintiſt, 1 
hoc, That it is not Werte Fab man 7 
pany of Ueithmen, oz of god the Ke 10 

ut it is alledged that ep Vere tokens 427 nt | 
plurimorum ſubditorum Dominæ Reginz. And the $ 25 
in the —— of Monmouth, which was once par cel 4 
was now an Cnglith County. And all the Juſtices arons 
bets. That fo2this Cauſeit was erroneous: Fo2 it Lp not be tn- 
tended that any there imderſtood the ſaid — unleſs it — 
been ſhewn, and the Arx e Ep. W250 
ſpake flanderous wo2D an, aft 
unleſs it be averred, Aae | 
guages, as ft was 2055 JELU 
& 39 Eliz. in B. Reginæ, epinthe — 5 
ges were found to 501. and ik the 
might not have peradventure f 
to accept of 10. And to make an end without r 
And ſo it was done, and no Judgement entren. 


Gramvel verſus Rhoborhajm? / — 2 = 


Ction fur Trover of dive vers Ce e The e Defendant an pt 
And Are was thereof orought. ann the Fol Error a 

aln 

D was, Wetaule he declares no 60 


e uno quater, gran 1 te 
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Milne corn, where tt ought to have been Quarterium; foꝛ Quarter is not 
any CW62d. Secondly, he alledgeth, that he was poliefſed de una 
parcella piſcium:Anglice Lings, and It is not alledged what parcel: 
And ko theſe Cauſes it was held to be ill. and Damages being 
intireiy given reverſable ty all. Chirdly, becaule the aue being 
Not · guiſty, the Jury did not find thut he was Guilty: But Quod de- 
tinet, und converted them to his uſe, which Tant amount, but becauſe 
it is not found acco2ding to the Jfſue, it was held to be il: But 
it was conceived by ſonie ot the Juſtices, that it was amendable, 
ik it might appear by the examination ot the Clerk of Alliſe, that 
the Uervic was found geueraliy fo2 the Plaintiff, But they 


Comb verſus Carew, and Day. Trin. 42 Eliz. rot. 806. 


Reſpaſs of Battery : Dne of the Defendants pleady Not ü 
6 The other {Tuſfified. The Ifſue againſt him Wa de n Torr 


5 


Perſon th 


nin 
iS! E I 7 
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Batemans Caſe 


9 and Counts, That he 16 Febr. 36 Eliz. delivered to the 
Defendant divers parcels of Plate, viz. a Baſon and Ewer, 
afilver. Bowl, and divers other paͤrcels to be reſtoꝛed upon the 
LN, enſuing, And that the Dekendant detatned them sc. The 
1 nit ed Non Detinet. The Jury find a ſpetial Gerdia, 
Thar the Platritiff was poſſeſſed 16 Febr. 36 Elz. and by Inden⸗ 
ture betwirt him, and the Defendant, bargathed, and dor — — 
| Setendan 


11711 
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Defenvant Divers p parcels of Plate, 1 prout in the 
Indenture, cujus tenor ſequiter in h Auber Ah Dd. found it verbaein 
wherein the Baſon and Ewer, che fuer 2. „und all tl Par 
cels expꝛeſſed in the Declaration are mentior UP on Condttion, 
That jfhe paid ſuch a Sa pon 75 12 May rollowing, That 
the bargain and 10 fale ſhopid e e ound payment of — 
üpbnpe Eben b 2 erg was then a Mem _—_ 0 
entire, bpthe allent ol them noche 

tiff paped ſuch a Sum um the 1 Jung 101 5 10 arhe 1900 ha 
again: but the payment ol ther ti'fhe 1 June 36 —_ was 
uot found. - And the —— that the Defendant had the r woods. 


Bt fi ſupra, &e. The firſf Erroꝛ aligned was. That the Ven. oe. was 
in Placito Debiti. Sed non . Foꝛ ſo is t I courſe to enter 
Warrants of MEN EN upon rit in Placito Debiti, 
which pꝛoves it to be all one. fecon Etro aſſigned was upon 


the matter in Law, becauſe here is not any deltwery by Bailment, 
but by Bargain and Sale. Vit it was held to be well enough: 
Foz; :ondition being perfoꝛmed, he ought to have them a 15 = 
and 1 121 noche Þ ig à Tort. Athird Erro2 was e rhe ae wi | 
a 1050 they be all one in name, may: pes: tandin 
and tenden will not t help. tit: And of wing be. 


arcels in eclaratio No be the li 
late ence, os that be deln berg arcev, w 
The Court, CUberetoze the © fugement a This. cauſe oh 


Sil oeh Roads — 3 e 8 
Nie upon an Dbligation in London, 55 übte (50) 
D field p Comitatu] 240, Ca nditioned { = He bs 
at Wakefield. The eendant -pleaved. fled 1 


And therem predict. i th Comitatu Po — 

ereu ere were at a 
2 * omitate Ehorum. n fo? 1925 8 
Afligned. f021 that he is named 510 acorn inC 
2 is — — in e . 
ban at Wa 
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Cannot by the e 
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"ras aach. Lampe. 
raſch. 2 Bl rot. 76. 
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amp EEE reas 15 

or gs 101 . a 

(Bal Gl Ng fo 
might 


the c E a- 

: 2 gainſthim 105 that Coir "And that ee ert 
being delivered to the Defendant, being Sheriff of the County 
of eſter 87 þe County of ad hearr im, and afterwards 
at, john „ Cuftered t 4 Jake to 
1 ap M77 rhe arreſted h ng 


A ah nd ; 
3 / ? x7 f; Tr * -8 LIL it 4g 
7717 1 £ 

Fl; an £110 9 r alt 11 

the e 9 S FN: Pl. te Uthe 

ravers make the place erefore it 

— — 2 koꝛ the Plaintiff. Nota, Hill. 1. lobi Mays Cale ad- 

that whore the Sheriff returneth Reſcous upon a mean 

Docels,this ig a good Plea in an Action upon the Caſe, 


Dell verſus Fereby. 


Rror of a Judgement in Norwich in an Aſſumpſit. The ſirſt Er- 
roꝛ aſſigned was fo2 that the Conſideration is not ſufficient 

to maintain the Action: Foꝛ it was, whereas the Plaintiff had pꝛo⸗ 
ſecuted ſuch a Sute in Norwich, and they were at Jflue, That in 
conffderation he would ffap ab ulteriori proſecutione Sectæ prædictæ, 
The Defendant pꝛomiſed him to pay all his Charges, and 
Expences laid out therein. And alledgeth in facto, That he no 
further pꝛoceeded in that Sute: And that be had expended * 


EL IA Ab in Bancbifdcgin- 


— — 


in = Sums, and that the Defendant had not paid them, It 


was mov D, — — Wt matter 106g not ſufficient ta ground an 
Action: ge hath not mocecded inth the Sins, pet he 
may when he rate: ſo EY [Snot any cauſe ts bind the Defen- 
vailt ce ee thaig fal it. And to:chat puuppſa cited a 
be adjudged, Trin. 30 Elis. er eee e leassbet 
Mauſe;; dſs; Thutiſuich a Conwderatton; Abnüdgehunkülft 


ctent tu grmiu — But? 90 lere beiond be 
7 Fop tho tab nge Create d Cen ae 


good 
ont! to tal an mon 1. Malin Ire | 
and denied the umme de lo in che Cale lee barges —— 


It was moved, that the Declaration was 111 becauie t ere was 
not any Þ ſhewn; ithere ths Erpences wegs laid out. Sed non 
allocatur: F02, it being in proſecutione ſectæ prædictæ, It ſhall be in⸗ 
tended to be. nher mme Court: This Nr nn 
Mine Te MD nt mot ag aflr{ney, Ning & 
2 OY x17 .moIn.C di wi in de 
2 Jad . 
erde 1 5p bu Ai WT” 4164 1:4 < 
03 Di. 159 1511 3 
e ing KHmaler- 
at Mie, and Wen Hc. 
elemnant did 


i Cüont upanthe Cat 
n 
awarnavy any all — earn 


ape hlt 
(this Exe and Anditwaan 
Bench; And Gawdy and Fenner held en 


weil awarded, and returned of all Indigents: becauſe the Beten. 


Dant, in whole advant ede 
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| Termino Hillarii, Quadrageſimo quarto 
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(4) 


(3) 


(6) 


Waller verſus Croot, Trin. 43 Eliz. rot. 674. 


Ebt upon an Obligation Conditioned, That if the JPtarnt( 
D injoyed ſuch Land until the kull age or IS. and it 12 
a Moneth after his full age, made an Allurance to the Plaintiff 
of the lame Lan, then, Kc. Che Defendant pleads, that 
J. S is not yet of full age: And becauſe he did not anfwer, whe⸗ 
ther he had enjoyed it tn the mean time, annthe Condition is in 
the Copulative; it was adſudged fo2 the Plaintiff 


5 Clerk verſus James, Hill. 43 Eliz. rot. 455. 


Pao of a Judgement in the Common Bench, The Ertro? 
4 aſſigned was, becauſe in an Action of the Caſe foz-UWoz2ds, 
fo2 calling him Thief, apud D. in Com. Effex* Tye Defendant Juſti- 
fies, becauſe the Plaintiff had committed a Robery apud Worthing. 
In within the ſame County. The Jflue was de ſon Tor demiſne 
Ens tiel cauſe, And the Ven. fac. was awarded from P. where the 
Todos were ſpoken, and a Trial thereupon, and held to be ili: 
And anew ven. fac. awarded from the Uiſneof W. where he Juſti- 
ſied, ann a Uerdic thereupon fo2 the Plaintiff, and Judgement 
thereupon : And now Erro2 thereofbzought, becauſe the Ven. fac. 
was as well to be awarded from D. as from W. Sed non allocatur : 
ow pre Exe Cres the Era ts good an th 
; auſe. ( Tr and the 
Judgment was Aﬀirmed, | ; 


Ledeſham yerſus Lubram, Hill. 40 Eliz. rot. x16. 


Ae fur Trover of ten Angels, and converting them. The 
{AX Defendant pleads, That there was a UWlager betwixt the 
Plafntiff, and one Currance, Concerning the Quantity of Yards 
of Uelvet in a Cloke : And the Plaintiff, and the ſaid Currance, 
each of them delivered into his hand ten Angels, and each ol them 
agreed, That if there were ten Pards of Uelvet in the Clone, 
that then they ſhould be delivered to the ſaid Currance, ànd it not, 
to the Blamtiff: And alledgeth in facto, that upon meaſuring of 
the Cloke, it was found that there were ten Yards of Uelvet 
therein: Whereupon be delivered them to the ſaid Currance, 
which is the ſame Converſion, &c. And it was thereupon. de- 
murred, and agreed; Firſt, that an Action of Trover lies of Mo⸗ 
ney out of a Bag, o2 Cheſt: But fo2 the Plea, Gawdyhelditto 
be N Fo2 the meaſuring thereof is the fitteſt way 
fo2 the trying it: 


| 2 and when it is ſo found by themeaſtiring, he 

had good cauſe to deliver them out of his hands to him, who 
Tb won the Wager. But Fenner and Popham held, that the 
lea was not good: Fo} it may be, that the meaſuring was kalle, 
und theretoze he ought to have averred in facto, that there were 
ten Pards, and that it was fo found upon the meaſuring there- 
ok. And he might well have pleaded the General Jfſue, and gi⸗ 
ben all the matter in Evidence ; Fo2 it is but Evidence: And 
when he delivered it accoꝛding to the intent of the Bargain, it 
is not any Converſion, TWherefoze by the aſſent of Gawdy (abſen- 


te: 


he well — him; ſuſpected him to be the 
e 


—-— 


ELIZABETH E, in Banco Reginæ. 
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te Clinch) it was ruled, That Judgement ſhould be entred fo? the 


Plaintiff,unlels other matter were ſhewn, dc. 


Pain verſus Rocheſter; and Whitfield. 
Trin. 42 Eliz. rot. 379. 


r . fo2 pꝛocuring him falſo, & malitioſe, to be endicted of 
luch a Robvery, and to be detained in Pꝛiſon until he were 
acquitted , &c. The Oetendants plead, that they were robbed 
upon the High way by perſons unknown, whereof one of them 
rode upon a 2520wn Gelding; and that they made Pue, and Cry, 
and could not find them: And thatafterward, Whitfield, one of the 


Defendants, came to ſuch a Town, where the Klon un bn and 
» Wh0 was up⸗ 


on the B2zown Gelding, and went to the other Defendant Roche- 
ſter, and ſhewed him his Sulpition: and he coming, and ſeeing 
him, had the lame Suſpition: Whereupon they repatred to onẽ 
Sams a Juſtice of Peace adjoyning, and obtained his TUarrant to 
bꝛing the Plaintiff to be examined, who having notice thereof, ab: 
ſented himſelt, ſo as he could not ve app2ebenvens and that after- 
ward Juſtice Gawdy, upon complaint unto him by ſome of the 
plaintiffs friends, examined the ſnatter, and thereupon commited 
the Plaintiffto Saol in Eſſex, and adviſed the Befendants ta exhi⸗ 
bite a Bill of Endiament ebend 'Robbery! N Hape they 
exhibited the Endictment in the Declaration, upon which he was 
Endicted, &c. Quæ eſt eadem conſpiratio & procuratio de Endict, &c. And 
it was thereupon demurred. Hobart fo2 the Plaintiff moved, that 
the Plea was not good: Firſt, becauſe they do not alledge any 
{uffctent cauſe ot Sulpition, but their own Jealouſie. Secondiy, 
becauſe it is not ſhewn, what Evidence was given to the Endictoꝛs 
(vnn. ) whether it was nioze then was ſhewn befoze. Thirdly, be- 
cauſe in their Plea they (pake nothing of the 8 Blit 
all the Court reſolved it to be good enough: 2 caifſes of 
Sulpition, and abſenting of himſelf, after notice ot the Warrant; 
are cauſes ſufficient, and he need not chew what Evidetice Was gr 
ven: And the Jmpaiſonment need not de anſwered, when the 
Endicment is grounded upon good Cauſe. But Gar dy doubred 
whether it were a Plea, becauſe it amounts to a Non Cup: Fo2 


a. 


it is not any Conſpiracy at all. But tbe other Juſtices held, that 


it was a good Plea, per doubt del lay gents: Fo? that he conkeſſed 
the pꝛocurement of the Endiament, and avotded it by matter in 
Law; eſpectally the Demurrer being general, he ſhalt not take 
advantage thereof. Therefoze it was adjudged fo? the Oeken⸗ 
dant. Mich. 44, & 45. Plac. 4. | 


Colgate 


871 


— 
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372 TerminoFlillarii,Quadrageſimo quarto 


Colgate yerſus Bacheler. 
Mich. 4.3 & 44 Eliz. rot. 3217. 


(8) T \y#b:uponanDbligation Conditioned, Thatif R. E. Son of the De. 
D fendantdo at any time on this fide, or before the Feaſt of St. John Baptiſt, 
which ſhall be in the year 1664. either as Apprentice, or Servant, or for him- 
ſelf as Maſter, or otherwiſe, uſe the Trade of an Haberdaſher,within the County 
of Kent, Cities of Canterbury, or Rocheſter, if then the within boundenR. B, 
do upon requeſt pay unto the Plaintiff 20], That then the Obligation ſhall be 
void. The Defendant after Oyer of the Condition pleads, that 
the Obligation and Condition were againſt Law, whereupon it 
was demurred in Law, and after argument it was refolved by 
the Court, that this Condition is againſt Law, to pꝛohibit 82 re- 
ſtrain any to uſe a Lawful Tradeat anytime, oꝛ at any place: toz 
as well as he map reſtrain him fs2 one time, 92 one place, he may 
reſtrain him of 4 * times, and mo2e places, which is aͤgainit 
the benefit of the ommorywealth; Foꝛ being Free men, it 1s 
free koz them ts exerciſe their Trade in any place. And al gb 
it were alledged, that Rene ye is not p bited 02 — 1 0+ 
iutelp, that he ſhall not exerciſe the Trade of an Þaberdaiher : but 
that if he exercile it, that be ſhal paptot ntiff 201, aud ſo it 
differs from the Caſe. 2 H. 5.4.9. et the Court ſaid, it was all 
one: Fo2 he ought not to be abzidged of his Trade, and Living 
Wherefozeit was adjudged fo2 the Defendant. 8 


Flud verſus Penington. 
Mich. 43 & 44 Eliz. rot. 834. 


8 fac. Upon a Judgement in Debt againſt Terr-Tenants, 
The Sheriff returns, Quod Scire feci J. B. tenenti unius Meſſuagii, &t. 
And the ſaid J. B. comes, and pleads, That he is not Tenant, 
againtt the return of the Sheriff, And it was thereupon de⸗ 
murred, and adjudged fo2 the Plaintiff, that it was not any 
— 5 and that the Plaſntiff might have taken Execution at his 
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(13) 


time 
© 
- nt Bo 


19 1 keBiſhop of Verſo 5 de. 


Tin. 43 Elip. rot. 1959, 
1.2 51.3 elfe; 


Che ene quot bor W 
SEE to — 


if Ye Dean, & Chap- 
8 any Rent. And 
5 com ti mon Law, 
onely may demiſe Land 
la endzin ng the i ent, and that it ſhall be 
Nor 1115 out 5, rerdzing the ou c. And the-Statute of — Eliz. 
4 e Fommen Law; That no Leaſe, or Grant, &c. by Biſhops 
CUI 


: ) 3 for twenty one years, or three Lives, 
wherenpc yon e Auciexe t Rent is ſhall be And this Statute is 
not u Reſtra a Land: And theretoze it is not neceflary by 
this Statute, t Lands ſhould be uſuially demiſed, and there- 


fo2e it continues as at the 7 — Law; it IG then a Leaſe 
confirmed, is good, and the Travers ill. But all the Court re- 
folped! tot 81505 A F ce although at the Common Law any 
Leafe by a ohfirmation of the Dean c Chapter 
were good + op the y ot of 32 H.8. makes Leaſes good by 
the Biſhop onelp, which are made accoꝛding to the Statute with- 
out any Confirmation. Yet the Statute of primo Eliz. o2datns, 
that no Leaſe ſhall be good, unleſs it be warranted by the Sta- 
tute of 32 H. 8. and oufts all Sꝛants and Leaſes at the _ 
on 


} 
722 2 17 
2 a 
8 * * 18 . 
. GA — 0 6 — 
7 1 3 
54 7 
l * 
22 14 171 
4 
19 2 
99 
+. 
9 7 
* 
eo 4 1 4 
", » > 
* 
4 
1 £4 
— 
** 5 * f 1 
jog . 2 E F N 
2 : , x bd 
g 80 cert 2 ermino 
* — , 9 5 — 
— * 
92 4 
5 
5 
U 
. * * 
45 7 
0 
- _ 2 " ——— * . — 
00 —ũ—— we# 4+ — . _ what — — 
* . — « 10 
P * y 
, - 
«+7 oh 
THT 
* 
I” 


$L2SFSLESELLEL 
Termino Paſchæ, 51 
Anno Quadrageſimo 2 ELiz ABBTNHE, 


in Banco Reginæ. 
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Bellew yerſus Langdon, Paſch. 43 Eliz. rot. 434. 


===} cpa f02 braking his Cloſe, and killing there two 
4 f 31 blundzed Contes. The Detendant Juliifies, Fo 
dat be there had Common Appurtenant to fu 
an Poule by Pꝛeſcription. And becauſe the Contes 
were there Oamage-Feſant,he killed them: And it 
I was thereupon demurred. — — e Plaintiſt 
Thatit1s not.any Plea. Foz the Owner ot the Soli 
hath Intereſt in them againſt all Eſtrangers, and the Commoner 
ath nothing to do, but to take his Common with the feeding of | 
is Cattle there, and he ought not to deſtroy the pzofit which the | 
Dwner hath therein. And as the Owner of the Soil may have 
other Cattle there; ſo may he have Contes, and may make Fiſh 
ponds, and the Commoner cannot deftroy them, 22 H. 6. 5 9. 3 H.6, 
55. And fo? this point in Queſtion, It was adjudged 29 Eliz. bet wixt 
Old, Cony in this Court: That a Commoner cannot julſtifie the | 
killing of Contes there, ce Mat e contra, and that it is a good Plea. 
Foꝛ the Commoner hath no other means to help himſelf but b | 
killing them, fo2 they be harmfull to his Common, and dig, a ; 
undermine the Soyl, and take from him all the benefit of his ? 
| „ik he ſuffer Ky — go e; And they are ſuch Crea- j 
ures, eof no man hath a pꝛoperty; and being eſteemed as 
harmful Beaſts, the Commoner may well kill them, as he may 
Kill Fores, 02 other Uermine, Wherefoze,&c,But all the Court, 
(Popham abſente)reſolbed, that the Plea was not good; foꝛ the Cony 
Is d Beaſt of Narren, and p2ofitable, as Deer are, and are not ta ? 
be compared to Uermine. And therefo2e the keeping of _ by ; 
3 ' 


(x) 


2883 s 8 
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the Owner of the Soyl is lawful, and the killing them unla 
and not Juſtiſiable. And it was adjudged fo2 the Plaintiff. 


Holdringſhaw verſus Rag, Trin. 43 Eliz. rot. 1295. 


(2) into his Houſe, and taking-ofhfsOvvys, 
The Defendant pleads, Qyoad the taking of his Goods, 

Not Guilty; Quoad Reſiduum, that the Plaintiff was indebted un- 

to him in ſuch a Sum; And by Licence of the Plaintiffs Ser- 

vant, the Doo: _— open, he entred to demand his Debt, 

which fs the ſame Treſpaſs :TWhereupon the Pſatntiffvemurred, 

and adjudged to beno Plea; Fo2 the Servants Licence ts not to- 

any purpole, and one cannot enter into another mans Houſe by co- 

102 to demand his Debt, elpectally it being not Averred, — 


EuizaBETH EE, in Banco Reginei - 


the Malter, who wa wag the Debtoꝛ, was then within thehouſe; But 
Gawdy conceived, 2 tf it had been averred, That the * 
was then within the Pouſe, the Plea had been goods 8 in the 
— of 19 H. 6. where one entred into the Platntt ark, to 

w jam his Evidence to avoid a Sute berwꝛixt th hers ft was 
Were lowed to be a good Plea, Wherefore it was adji fo2 


the Plat ntiff. 
Eden verſus Lloyd. 


E's ot a Judgement in the Common Bench. Action upon the 
Cale tam pro Regina, quam pro ſeipſo; F 3 that whereas he had a 

ſudgement to Recover iuch a Debt agatnit J. S. And upon a Capias 
— S acencn he was out-Lawed, and upon a Capias Ucligatum the 
Defenvatit, being Sheriff, took him, andafter ſuffered hun ke 
efcape, the JPlarnerif not being ſartsfied, Se. The firſt Erro2Af- 
ne! was, be ecauſe the Action is bꝛou bt by ban im, and the Queen, 
wh ft ought to have been Wpdgnt bo pom onely. Sed non 
allocatur. Heuer p 2 lawed being ſuffered to El Zh e. It is 


ute ueen, as in pꝛejudice to the Plaintiff, 
as reeore rhe 1 bro ought by them both Tarra 


le, 30 
aue he recites not the whole 17 81 — 


1 ment, Quod cum recuperaſſet, &c. Sed non a 
catur. F 18 l a. 1 1 5 to the Action, and 2 
[ 


necefſar l d : But it ſuificeth. to begin 
trhat, w 9181 e ſe of the 'on,; . 34 H. 6 

Fr cite the Atrag is b2ought in Suff. againſt the Sheriff of 
Sal fo) Artefing the Defendant in the firſt tio uponthe Cap. 
Uclagatum, and — 7 him to eſcape: And the ndant in the 
firſt Action is named of S inthe County of Norff. and the Arreſt is 


{uppoſed apad S. prædict. So the Arreſt is ſuppoſed in the cny 
of Norff, and then it is Tortious, and jthere cannot be any ncurable 
as held to be a manifeſt, and 


n bu, du rherelber the the Judgement was Reverſed, 
"= <p Humphries, Hill. 44 Eliz. rot. 349. 
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Man- 


(3) 


(4) 


(5) 


——— Mannoꝛ, and that he ſbould take it not as Devilee by the Will ; 


by the limitation, and not by the Devile. Foz he cannot Delle a- 
nyPart; having vefoze limited two parts inJoynture. And there- 
fo2e (the Caſe being befvze Pophamand Clerk Juitices of Aſſiſe) Pop- 
bam took this difference, if he had made a Feoffment of all his 
Land to the uſe o his laſt TH, and after had de viſed that Land 
by his TAill, the Land being holden in Capite, it is a good deviſe 
fo2 two parts, and the Oevitee ſhall take by the Till, & the Law 
ſhall conſtrue it as à diſpoſing thereof by his Weill, as Owner, 
and it ſhall be good foꝛ two parts, and no moze ; Foz when the 
Uill may be conſtrued to take effect in any part, it ſhall be goon 
fo2 that part. But when a Willis utteriy void to convep an Jn- 
tcreit,” ( as it is in the Caſe in Queſtton ) becauſe he had befo2g 
diſpoſed of two parts by an'Ait executed = the benefit of his 
Wife, and Childzen, and the Statute doth not give him au⸗ 
thozity to diſpoſe more by his CAlill, the Conſtruction ſhall be; 
that the Titi ſhall not be ur n votd; But that it ſhall be a 
1tmitation of the uſe upon the Feoffment, and the Devilee ſhall 
take by:theFeoffment; Fo2 otherwiſe he ſhould not take at all. 
CUheretoze it was reſolved, and adjudged accozdingly 1 785 
Str Bdward Geer. And he brought a Writ of Erroz, and Aﬀigh- 
eh Erroꝛ in this matter in Law: And it being moved, and no other 
Erro2 opened then this matter in Law, Popham, Fenner, und Telverton 
{Gawdy abſeme) held, that the firſt Judgement was good, andgave 
u 1: accordingly, That the firſt Judgement ſhould be affirmed, 
unlels other matter were ſhewn by ſuch a day. At which day Snig 
moved other Cauſes, and it thereupon was adjourned, vide poſtea, 
Trin. 2. Tacob.f. 31, &ͤ 6 Co. 17. b. | ; 


| Fountain verſus Ropers. 


6) A Sono: theſe woꝛds, Thouarca Rebell. It wag demurxed up. 
„on Declaration, and without Argument adjudged foz the 
Dekendant, Chat the woꝛds be not Aitionable. 


Brook verſus Wiſe. Mich. 435 & 44 Eliz. rot. 


(7) A Ctionfo2 theſe woꝛds, Thou art a pocky Knaye, Get thee home to thy ; 

A pocky Wife, her Noſe is eaten with the Pox. Jt was moved after | 
1 that the wozds were not actionable”; Fo? it ſhall not be 
intended by them, that he is infeced with the French p 10thers 
wiſe the Acton lies not. But all the Court held the Action was 
maintainable: Foꝛ the woꝛd cannot be otherwiſe intendable, but 
chat he hath the French Pifeaſe Fi it is ko be intended he is ac- 
cuſed ta have the me Diſeaſe, which his Wife hath : And that 


bs 1 8 ; that be hach the French Diſcaſe, ER M als 


his 1as eaten with them.  {Wherefoze it 
nitdgevfor the Pfaintiſfft. | 
1 —.— fas Caſe. 


l Fe 6n a ſpecial Uerdice, the Caſe was ; That one deviſed 
2 * to ILS from Mich. following fo2 five pears, Re- 
matnder after the Plaintiff,” and his heirs ; Pe died befoze Mn 


(8) 


ingiy,an that the Remainder was good, = 
32 40 Kare _ Winſton?! br. 1 U 
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5 NE e Wein e Uh fs Cuſtome to 

bart au 'Ettate in 101 claim after flamations, 
ſhalt extend to barr an Effate where the Remainder is erpectant 
upon ati Eſtate fo2 Like? 7 5 whole 145 N | without any 
reat Debate, held clearly, That this which goes in 


epꝛibation, oꝛ in barr of m ate ſhall 4. taken ſtrictl}; 2—— 
that the Non claim of the Tenant foz like hall not 2ejuvicehim 
in Remafnder, no2 ſhall make a fozfeiture of his Cſtare; tit 
Popham ſaid, That a Cuſtome,which goes in making,atamnainte- 
nance of a Copy:hold Eſtate, thall be taken favo2ably. And there. 
foze it was Reſolved, That es the Cuſtome ect tr 
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881 


was: But it ſufficeth fozhim to Embꝛoyder the Gownfewn him. 
And ft ſhall never be intended, That it was the Plalntiſte en 
—— 14 hired ts Embꝛoyder. Tyerefoze the Judgment 


Dighton verſus Bartholomew, Paſch. 4 Eliz. rot. 269. 


T7Rfor'of a Judgment in Nati vo habendo. The Exroz aſſigned was; 
E ko; that the Platntiff ſued a Nativo babendo, And after a Pone fa- 
cias. Loquelam ; anD, att the day of the return thereof, . the laintiff 
appeared not, and a fittal Judgement was entered againſt him, 
ay LH Te Defendant, ſhould be. quitto2 ever, where it ought 


| gement in ſuch Cale was In miſericordia onely,Fand 
not Final. And ot „ e whole Court, @ — 
Vi indy bro ried, Vide 6Ed. 2. 12 Ed. z. & 19 Ed. 2; tit. 
Villanage, 26. 28. 32. 7 


411 


Rippon werſ#s Norton. 


A Stumpfi. TUhereas one J. N. the Dekendants Son aftauitedi 
A dhe Plastic, and oer en {0 Sta him, And allo br ems 
ane Richard the Plaintiffs Father, and offered to beat him, where- 
upon the Plaintiffs Father complained to Sir Anthony Mildmay,, 
Juſtice of the Peace, and required the Surety of the Peace, and 
offered his Dath, That heteared bovily harm, &c. That in conſi- 
deration the Plaintiff, and his Father would deſiſt from any fur- 
ther complaint, and that the Defenyants an and fiirthen 
be troubled concerning it, the Defendant d, that his Son 
ſhould keep the Peace towards the Plaintiff, and aiſo towards 
his Father. And alledgeth in facto that they, truſting to this pꝛa⸗ 
miſe, did not pꝛoceed in their complaint, And that notwithſtand⸗ 
ing the Defendants Son had aſſaultedthe Plaintiff, and beaten 
him, and wounded him. Upon Non Aſſumpſit pleaded, and found 
85 the Plaintiff, It was now alledged in arreſt of Judgment, 
That the ſtaying, and foꝛbearance ofthe complaint was not aſuf- 
ficient Conſideration. As alſo tat e complaint was made by 
the Father, and not by the Plaintiſt, and therefoze he had not any 
cauſe of Action; and that the Defendants pzomiſe fo2 his Son 
ſhould not bind him. But all the Court Reſolved, that the De- 
claration was good. Foꝛ there being cauſe to pꝛacure the Surety 
ok the Peace, the ſtaying thereof is a ſufficient Conſideration: 
and the complaint of the one is ſuſficient fo2 the other. and that 
the Father hath good cauſe to make that pzomiſe foꝛhis Son. And 
it a meer Stranger had made ſich a pꝛomiſe in behalf of the De⸗ 
fendants Son, the Plaintiff relying thereupon, did fozbear the 
zoſecution ot bis complaint, and he is afterwards damnified, it 
bad been good cauſe of Action: A multo fortiori, againſt the Father, 
who made the pꝛomiſe foꝛ his Son. Wherefore it was adjudged 
fo2 the Plaintiff, Vide Antea, Mich. 43, & 44 B. R. Pl. 2. 1 
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; been onely aMifcricordia, where the Þlaintiffis Non-ſuited- 
veto2e Jppearance, und ſo be the ene Hillarii 12 fl.. rot. 317. 
where the. Il 
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(14) 


(15) 


material, althounh it be alle 


Termino Paſebæ, Ergee eme 


Faton cher Ry Harry. 0 r 


Rror ofaJ udgement at the Seſſions apud Denbigh. The Exroꝛ 
E was alligned in hoc, That in an Ejectione Firmz of Land in — 
bighLewclling, üg Iſtred- Canon, Nor-Guiky being pfeaded, a Ven. fac. 
was warded de vicineto of ali the Uills; Aan the per? returned 
it in this manner, Rrecutio iffius ;rævis patet in quocm Panello huicBrevi 
anne uo, and the Janet was mare in this enz Nomina Juratorant 
de vicineto de Denbigh-Lewelling, & fred (om omttttng Canoti) inter, &c. 


And ft was aftedge 25 to be er 10 Fo from one o — 
Utils: (viz. froth 1 Ree Expo) 19 i# retierned. *. Gawdy 
- Yelverton: held it t 145 ? when the TUrit 

„ Eiechtie e t Gall intended ko be duty 
Srecut din alt pofits ; andiſteed, 4,900 1 c an alt be buy 
ed to be all one; , Ci 15 f the Viſdes up n1ve topot 
the Jannet te net tifttdl, and Nie bun ſage, and chall not 
hurt: But Fenner e contra. Fo2 although, that if not 


been an addition upon the top of the Pannel the Urit = 
have been intended to de weft fr oe 7 5 


e 1 


der 


" Chidibers e hee = "hh | 
f 6 
a 8 8 5 the eration, That he, with J. s would become 


— of 10 l. 22 -Ocfendant , Thar 
Thar he fuch an dc, and alledgetß in Facto, 
he with 119 J. 8. ane 1785 
pro ſolatione decem librarum. 


in 2et. "cnn Conditione dubſcripta, 
Defendant pleaded, Non devenerunt 
Obligat modo, & forma, &c. EN 
tn this manner, Noveriii ue ines, & obligari to the Defendant 


Trans 2 devenerunt Obligati 


in decem libris Soſvend. &c. Ex ſi defecerimus? in Solutione, tune Baar nos 


in 20 l. &c. So it is quaſi Ap inſcribed-in the Obligation 
AE and not Subfcetbev.- And whether it was found to2 the 
02 not was the Queſtion. -Popham und Gawdy held, 
* A Four fo2 the Plaintiſf: Eq the Subſtance, of the 
ation is found, and the Mode, and the Forma be not much 
edinthe Declaration, They were 
—— ed in Conditione Subſcripea : As where the Condition of an Ob. 
gation is, that he hall not t commit it Waſte,Jn Dae! b ought, vec. 


Che WU aſte was Alligned in ſuccidendo * ſſue was 
Non ſuccidit 20 Quercus, modo, & forma, &c. and the — Feind, Quad 
fuccidit 10 Quereus ; Jt is found foꝛ the Plaint the Subſtance 


deing, whether t were obliged to rol. That being kound, 
it dis well enough. ber ae But Fenner and Yelverton e con- 
Fo? in an Action upon the Caſe He ought to Declare the 
— es? the Caſe, and not to vary there-from in any point: And 

if he varies, he 11 And there is not bere any ſuch Obligation 
as he Declares; fo2 that Inſcribed was parcel of the Obligation 
it ſelf, But the Condition Sublcribed, oꝛ Endoꝛſed is no parcel 
thereof. TAherekoze it is not the ſame Obligation, whereok he 


— Et adjournatur. 
Chicheley 


1 


—_ 


Cluchely verſus Barker. 
A fo2 theſe wo2DS, Thou haſt Forged a Reronuſance taken before 
TA. Fiſher, and others : And adjudged, That the Acton lay. Fo2 

orged ſhall be intended Falſly certified. And Taken ſhali be intended 
£62 Acknowledged. And.the Plaintiff being a Juſtice of Peace, why 
had authozity to take Reconulances, it is a great ſlander unto him. 
And adjudged fo2 the Plaintiff, 


The Lord St. John verſus Bandring. 


Ebt ; as Executo? to the Lord S. John, who is dead, againſt the 
dekendant Executo2 of. the Heir, who was to pay a RKelict. 
Atter Uerdict, the Iſſue veing pon the Tenure, and found fo2-the 
latntiff, it was moved in arreft of Judgement, that the Erecato? 
fthe Loꝛd, neither by the Common Law, noz by the Statute ot 
2H. 8. may maintain an Action of Debt fo2 a Relfef due to the 
eſtatoꝛ. But the Court held clearty, that he might by the Let- 
ter, and Intent ofthe Statute ; tt being a duty to the Teſtatoz, 
although it be not an Annual Service. Secondly; it was moved, 
That Debt lies not againft the Executoz of the Petr, it being a 
Perſonal duty by the Teſtatoꝛ, no mize then lies not a⸗ 
alnſt the Executoꝛ of the TUarden foz an eſcape of oe Ward 
ut the Court held, that the Action well lay; and 


perfonat wong,which died with his Perſon, anv1s tyargeable v 
L recuto?; 


Cox verſus Crapnel, and his Wife. 


Ction ſur Trover againſt them, ſuppoſing the Trover bp both, dit- 
ring the Coverture, andthe Converſion by t 1 one ; 
Tye Dftenvants plead, Quod ipſi non ſunt inde tulpabiles, and after 
* Uerdirt fo2 the Plaintiff; it was moved intarreft.of Judgement, 
That, in as much as the Declaration voth not charge the Baron 
with any Torr, but onely the Feme, The jy ought to have been, 
Quod ipſa non eſt inde eulpabilis. And of thut opt tas all the 
Court. Wherefo!e it was awarded, that the Tiſite was ill, an 
Id. Note, a Repleadtt 


Riches x erſus Bridges. 


42 Fo? that he was indebted to J. s. in twenty Combs 
of Barley, to be delivered unto him at ſich a day, in Conſt: 
deration that he would deliver it to the Dekendant befoze the day, 
the Defendant aſſumed, and p2omtſed to deltver it at the Da 0 
J. S. and alledgeth in facto, Chat he delivered it to the Defen ; 
and the Defendant had not deltvered it to J. S. Jt was moved 
tn arreff of Judgement, that 177 was not anp Conſideratton ta 
deliver the fame Coꝛn, which he had received, koꝛ. he cannot have 
any uſe ot᷑ it, noꝛ any benefit by 915 = the whole Court held ir 
| k 


that the? ſhould Replead: And ſo they 
after a Uerdid, 
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to be a good Conſideration; fo2 in regard he received it, and made 
ſuch a pꝛomiſe, it ſhall be intended that he had ſome benefit there- 
by, viz. That he had the better Credit to retain it inhis hands: 
oz, otherwile he would not have made ſuch a pꝛomiſe. Andif by any 
Intendment it tan be, the Law will well intend it. Wherefore it 
was adjudged fo2 the Plaintiff. Note. afterwards upon aTWrit of 
Erto2 in the Exchequer⸗Chamber, it was reverſed fo? this Cauſe; 
Foꝛ that there was not any ſufficient Conſideration, whereof the 
Law takes any regard, 


Devent verſus Popham, Trin. 43 Eliz. rot. 187. 


5 of Battery, wherein he Declares againſt the Defend- 
ant nuper de C. in Comitatu S. Chandler. The Defendant pleads 
in abatement of the Writ, That he, the day of the Writ pur. 
chaſed, was a Gentſeman, &c. Et hoc, &c. And it was thereupon 
demurred ; and held by all the Court, that the Plea was ill, 
becauſe he did not Traverſe, that he was a Chandler. Fo2 if a Gen 
tleman will occupy any Trade, he map be called and wiitten by 
the name ok his Trade, and notSentleman, Uherefoze it was 
adjudged fo2 the Plaintiff, | 


Williams verſus Green, Trin. or Paſch. 43 Eliz. rot. i431. 


(21) 


(22) 


(23) 


Plaintiff. 


Dir upona Bill. The Defendant pleads, That the ſaid Bill 

was delivered to the Plaintiff as a Schedule upon Condition; 
That if the Plaintiff delivered unto the Defendant an Hozſe up- 
on ſuch a day, That then it ſhonld be his Deed,otherwiſe not. And 
that the Plaintfffhadnot delivered the laid Pozle unto him, and 
ſo Non eſt Factum. And it was thereupon demurred, and reſolvey 
by the whole Court, to be no Plea: Fo2 a Deed cannot be deli⸗ 
veredto the Party himſelf as an Eſcrow, becauſe then abare aver- 
ment without any waiting wouldmake votd every Deed, {{here- 
fo2e it was adjudged fo2 the Plaintiff, EE... 


Gravenor verſus Mete, Trin. or Paſch. 43 Eliz. rot.4 31. 


Ction of the Caſe upon Deceipt. Foꝛ that he ſold unto him 
two Oren, and warranted them to be ſound, & abſque infirmi- - 

tater, ubi revera non fuerunt, &c. The Detendant pleaded Not- Guilty, and 
the Jury found him Guilty fo2 the one, and not Guilty fo2 the other. 
And it was now moved in Arreſt ot Judgment, becauſe the War: 
ranty alledged was jopnt, and now he is found Guilty but of the 
one, and therefo2e it is not the ſame Warranty. But the Court 
held it to be well enough; fo2 the Action is not founded upon the 
che Plalntift upon the Deceipt. WMberekoze it was adjudged fo: 

intiff. 


Colbrook verſus Forſter, Paſc. 44 Eliz. rot. 3012. 


Ebt upon an Obligation of 200 l. The Oekendant pleaded, 

” That after the day of the Alrit purchaſed (viz. ſuch a day) 
apud D. De paid unto the Plaintiff 60 l Parcel thereof, which he 
received. Judgement de breife, &c. And a ſpecial Demurrer was 
thereupon ; Becauſe he ſhewed not any Acquittance, o2 Releaſe 
teſtifying it. And, without Argument, it was adjudged fo2 the 


Hungate 
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Hungate verſus Meaſe, & Smith. Trin. 42 Eliz. rot. 1804. 


Ebt upon an Arbitrament. The Caſe was, that the Plaintiff 
on the one part, and the Defendants on the other, ſuͤbmitted 
themſelves to the Arbitration of J. S ſo as the Arbitrament be 
made, and publifh ed utrique partium prædict. befoze ſuch a day, And 
it was made, and publiſted to the Plaintiff, and to smich, one of the 
dekendants; but it was not delivered and publiſhed to Meaſe. And 
whether this were a ſufticient Publication thereof 2 was the 
Queſtion upon a ſpectal Aerdid. And the whole Court held it ta 
be no ſufficient Publication of the Arbitrament accoꝛding to the 
{ubmifſion : Becauſe it ought to have been delivered Omnibus par- 
tibus; f02 it Ought to be perto2med by every Party. And this woꝛd 
Urrique ſhall be expounded Separatim,and not Conjunctim. Wherefo2e 
it was adjudged to2 the Defendant. 5 Co. 103. 


Docket werſ#s Voyel. Mich. 4.3 & 44 Eliz. rot. 654. 
5 Whereas the Defendant 10 Man, 40 Elz. in Conſide⸗ 

ration, _ the Plaintiff at a certain day, then paſt, at the 
Defendants Kequelt, had lent unto him 301. fo2 ſuch a time; 
That the defendant aſſumed to lend unto the plaintiff Upon re: 
queſt 301. foꝛ a pear, oꝛ otherwiſe to give him 40. The platuttff 
altedgeth, that the defendant did not ſend him zol. lcet requiſitus, &cc. 
noꝛ pay the ſaid 40s. And it was thereupon demurred; ; becauſe 
the Conſideration was paſt, and executed, and the Conſideration 
and Pꝛomiſe ought to go together: D2 elſe it ought to be a Con⸗ 
ſideration continuing. Wherefo2e fo2 this Cauſe it was adjudged 
fo2 the defendant. 


Parham ⁊ erſus Norton. Mich. 43, & 44 Eliz. rot.g15. 


Eplevin. The defendant made Conuſance as Bailiff of Sir 

. FulkGrevil, f02 10s. f02 an Amercement,and fo? 208. fo2 Rent; 

and fo? 265. fo2 a Relief, The plaintiff Quoad the 108. foz the A: 
mercement laith De injuria ſua propria, and Traverſeth the Pꝛelcrip⸗ 
tion to hold Court, aud to Amerce.And Quoad the 20s. foꝛ the Rent, 
Quod paratus fuit, & obtulit J. S. Ballivo Dni. F. G. who refuſed it, and 
mA pet was ready. And Quoad the 20 s. fo2 a Relief heſaith, 
that the Tenant died ſetſed, and the Land deſcended unto 
two Daughters, who together with their Þusbands- enfeoffed 
the plaintiff; And that the — knowing of that Feoftment, had 
accepted the Rent from the plaintiſt at ſuch a Feaſt, and demand⸗ 
ed Judgement whether now he ſhonld have a Relief. The de⸗ 
fendant Quoad the firſf Plea fo2 the Amercement demurs. 
Quoad the ſecond Plea fo2 the Rent, Traverſes the.Refuſal, 
and Jſſue was joyned thereupon. quoad the third fo2 the Re- 
liek he demurred. And all the Court Reſolved , That the 
barr fo2 the Relief was inſufficient, And that the accep⸗ 
tance of the Kent was not any Conciufion to have the Re: 
ltef :* becatiſe the Relief is not any Service; but a Fruit 
incident, and adhearing to the Services, And the Cotirt held, 
That the avowry fo2 the Amercement was inſufficient; becauſi 
it was not alledged in facto, that the plarntiff did not —_— 
after 
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(27) 


(28) 
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after Summons - But Quod præſentatum fuir per Homagium, That he 
did not appear: And that the Jſlue joyned upon the refuſal was 
lll; but it ought to have been joyned upon the Tenure.Therefoze 
a Repleader to2 that point was awarded. 


Hardman, Executor of Agnes Hardman, werſus John 
Hardman, Hill. 44 Eliz. rot. 427. | 


Ebt upon a Bill Obligatoꝛy; fo2 that the Defendant Cognovic 
ſedebere; & promiſiſſet ſolvere eidem ti 10 l. at any time after 
the Feaſtof Saint Bartholomew; which thould be in Anno 1600. quan- 
docunque the ſaid A. ſhould require it, it the (aid A. adtunc eſſet ſuperſtes; 
And that the Defendant, licer ſæpius requiſitus by the ſaid A. after the 
ſaid Feaſt, viz. ſuch a day, &c. had not paid it. The Defendant 
demanded Oyer of the Bill, which was; Atamorandum, That I eln 
Hardmas the yonger, do acknowledge my ſelf to owe, and do promiſe to pay 
to my Mother Agnes Hardman the Sum of 10 l. at any time after the Feaſt of 
8. Bartholomew, whenſoever ſhe ſhall re the ſame, if my ſaid Mother ſhall be 
then in Life: For the payment whereof, I bind my ſelf, my Heirs, Executors, 
and Adminiſtrators to chu Hardman the Elder my Father, by theft preſents, &c. 
In Witneſs, &c. And it was thereupon demurred, and adjudyed foꝛ 
the Plaintiff ; and that it was a good Bill to Agnes by the wozds 
in the firſt part of the Bill; And the wozds, which oblige him to 
John Hardman Senior, in the laſt part of the Bill, are void. 


Gibſon verſus G. Brook, Executor of Will. Brook. 
Hill. 44 Eliz. rot. 1324. 


ire facias; n a Judgement given againſt an Executoz in 
Debt, and Damages de bonis Teſtatoris, ſi, &c. Bt ſi non, pro Damnis, 
de bonis | gy The Defendant pleaded, Quod alias poſt primum Judi- 
ciumreddicum, the Plaintiff had ſtied a Fieritacias againſt him tipon 
that Judgement, upon which Tlrit, the-Sheriffhad returned Nulla 
bona Teſtatoris,8c. nec aliqua pow And afterwards,upon aver- 
ment made to the Court, Quod devaſtavit bona in London, a Special 
Writ of Fieri fac, was awarded to the Sheriff of London, to enquire 
ſidevaſtavit, and the Sheriff returned the Jquiition, Quod bona Te- 
ſtatoris devenerunt tu the hands of the = endant after the Teſta- 
to2s death, to the value of 100 l. which he had converted to his 
20peruſe, Whereupon a scire fac. was awarded againſt him to 
few cauſe, Quare Executionem, &c. And he appeared upon it, aud 
pleaded quoad Damna, Quod non potuit dedicere Executionem, & Judicium ſu- 
per inde. Et Quoad the Debt, Quod Riens enter mains. And it was there- 
upon demurred, and adjudged fo2 the dekendant (Quod vide ante, fol.) 
prout per Recordum prædictum remanent in ſuo robore minime reverſat. plenius 
apparet. And a bers the Debt in this Recoꝛd, and in the ſaid Recozd, 
and the perſons to be all one. Et quod nulla alia bona, quæ fuerunt Teſtato- 
ris,after the day ofthe purchaſe ol the firſt TUrtt of scir. fac. buc uſque 


deveneruntltnto his —_— And it was thereupon demurred, and 


held by the whole Court, That this general Scire fac upon the firſt 


Judge: 
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Judgement was not Food ; fo: it is barred b the udgement 
in the firſt Scir. fac. But ik thaͤt afterwards any. « oods had 
come to his hands; he ; to have hi gan a Special CArtt rect- 
ting this matter; That a er this ſudgeme 5 

to the Defendants hands, and to haue p2zaped Exe it 
As upon pleinment Adminiſtravit ſets is found fs? par and after; 
watds Allets came unts- thenk”. Werribze if tay adjuvdicen 
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(1), 


(2) 


Termino Trinitatis, 
Quadragefimo quarto ELIZABETHE, 


in Banco Reginz. 


Dawes verſus Bolton, Hill. 44 Eliz. rot. 
Pane Ction Upon the Caſe 02 theſe TWo2Ds ; Thou art 


a Knave, and haſt received ſtoln Swine, and haſt received a 
ſtoln Cow, and thou kneweſt they were ſtoln. The de⸗ 
#8 fendant pleaded Not-guilty ; and after Uerdic it 
as moved.that the Acionlaynot : Andofthat 
e \& Dpinion was the whole Court, abſence Popham: 
. tothe RENEE of ffoln Goods, knowing them 
to be ſtoln, (unlels he receives them to maintain 
the Felon) is not Felony : And althoughtt were objeged, that it 
is a great Slander, and a cauſe ot binding him to the good Beha- 
vtour, tf it were true, that he had received ffoln Goods, and there: 
f92e cauſe of Action; As it hath been adjudged to? ſaying, Thou 
layeſt in wait to murder one, although he were not charged with Felo- 
np, vet the Action oo gp fuir conceſſum per Curiam : Pet the Court 
held here that he Aion lay not; fo2it may be he received them, 
as Bailiff, 0 = oa a BYannoz, who had Liberty to have WUaitfs, 
and Felons Goods, and then it is not any Dffence, and it ſhall 
not be taken in the wozlt ſence, when it may have any other Con. 
ſtruction; As in Doctor Stanhops Cale, Thou gettelt thy living by ſwearing, 
and forſwearing, an Action lies not; fo2 he might have the Fines ot 
ſuch, as commit Perjury; and although it were urged, that the 
Conſtructon ſhall be as of wozds in the wozft part, ſpoken malt- 
tioufly, when he ſafth, Thou art a Knave, and haſt received, &c. Pet the 
Court regarded it not; But, upon the firſt Motion, avjudgedit 
forthe Defendant, | 


Lea yerſus Exelby. 


A Teile Whereas the Defendant was poſleſſed of luch a 
Leaſe fs2 years, the Jnheritance being the Plaintiffs, 
in Conſideration the Plaintiff pꝛomiſed to pay unto him 
ſuch a Sum of Money fucha day, and place, that the Oefend- 
ant pꝛomiſed [ſuper ſolutionem inde to ſurrender unto him his Leaſe, 
and alledgeth, That he at the day, and place tend2ed the Bo: 


ney, and that the Defendant had not ſurrendꝛed his er — 


Wor ELLA AZ 
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dekendant pleaded Non Aſſumpſic, and found againſt him; and it 

was moved in Arreſt of Judgement, that the defendant was 

not to make the Surrender, but upon the payment of the money, 

92 an crpeeſs tender, and refuſal, And the plaintiff here hath al: 
ledged Quod obtulit, but he ſaithnot, that the defendant refuled . 

which is material, and-Jfluable.;;and he might hake taken Jiſue 

upon the Refuſal, il it had been alledged: and although he hath 
pieaded Non Aſſumpſit, yet, the Declaration being ill in Subſtance, 

the dekendaut may well take advantage thereof, Coke, Attorney 
General, moved, That the Declaration was good, and there need 
ed not any Tender, and Refufal to have been alledged ; fo? it 
{ufficeth to altedge, that in conſideration he anlumed to pay ſuch 
a Summe, the defendant allumed to ſurrender ſo, there being 
an aſſumpſic agatnſt an Aſſuwpſic,it had been well enough. But all the 
Court held, that if the pꝛomiſe had been, in conſideration he aflu- 
med to pay (ſuch a Sum, that the defendant had aſſumed to ſurren: 
der, that had been ſufficient ; to2 then he is to make his ſurrender, 
and he ought to take his Memes againft the other fo2 the Non- 
perfoumance of his pꝛomiſe; Bt here it is, that he aſſumed to 
pay, and the other aflumed ta ſurrender it upon the payment, ſa 
as he would not truſt to his pꝛamtſe, but when he had paid, he 
would then lurrender it. And in the firſt Cale, he needed not al. 
{edge the perkoꝛmance of the p2oinife ; But here in this he ought. 
And when he ſatth -Quod obtulit, and faith not, that the other ac- 
cepted it, 02 refuſed it, his Allegation of the Tender is not to 
any purpoſe ; foꝛ he ſhall never ſay, Quod obtulit onely, but he ought 
to plead further, that none was there to receive it,'o2 that he re- 
fuſed; ©2 he ought to alledge payments and here it is matter of 
Subſtance, fo2 want whereot, the Declaration is not good. 
Therefore it was adjudged fo? the Defendant. And afterwards 
Coke fuld, that Willenhalls Caſe wag adjudged, That Tender with- 
out alledging a Refuſal was not good. 8 | 


Brown wverſ 1s aint John. 


A Ccion fo? theſe TUo2ds ; You'have committed Burglary in breaking (3) 
his Houſe, (innuendo the houſe of one Bennet) and ſtealing his Goods. 3 

Atrer Gerdict, it was moved, that an Action lay not; fo2 the bꝛeak⸗ 

ing of an Houle may be ag a Treſpaſs, and not Felony, And he 

Doth not ſay whoſe Houſe he bꝛake, but by the Innuendo, mhich is not 

ſufficient; So it is uncertain, and theretfoze adjudged, that the 

Action was not maintainable. | 


Cox verſus Humphrey. Quod vide ante, Paſch. 44. Pl. 4. 


1 was now moved again by Williams, Ser jeant, and the wowds al- (4) 
ledged to be ſuch; Thy Boy (innuendo Ambroſe Latham, the Plain⸗ 

tiffs wives Son) hath cut my Purſe, and thou haſt received it, knowing it, 

and haſt the Rings, and Money, that were there, in thy hand, therefore I charge 

thee with Felony. And adjudged, that the dation lay not; fo2 it doth 

not appear, that the Purſe was cut Felonioufly; And then the re⸗ 
Letving of the Boy, aud ofthe things which were in the Purſe, is 

not Felony, (Clheretoze it was adjudged fo2 the Dekendant. 


Exxre Latham 


— initati Juadr eſimo uvarto 
Termino Trinitatis, Qu⸗ 48 2 9 


(6) 


(7): 


| tha! 
— Title to the 14 
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Latham verſus Humphrey. 
Hill. 44 Eliz. rot. 350. 

(5) \ Qion Lis theſe words ; - Thou haſt cut my Purſe there fore I chare; thet 
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Count, conkeſſing, that he had not any Eſtate, but by diſſeiſin: Me 
ought to make a ſpecial pe pg bg ny oe and it is not path 
cient to (ap, that he was ſeiſedinFee,, fo2 ſa the nefendant hath: 
conteſled; But he ought toſhewhow he hadalawful Citle in Fee, 
and by what means he came thereto. And in poor thereon 5 H.. 
33 H. C. and 22 H. 6. were cited. But all the Court heldit to be 


a good Beplication; fo2 the material matter in the bavr alledged 


Is the Diſſeiſin, fo2 thereby the Title ot᷑ the l. eſtaꝛ ol the laintiff 
[5 conkeſſed, and avoided; and it ſufficeth the Plaintiff to main⸗ 
taina lamtul ſeiſin in fee inthe Leſſoꝛ, and ta Cravers that which 
Deſtrops his Citle: And he need not male an higher Title; as 
22 Eliz. Dy. 366. 7 Nule was given, that if othericauſle 
were not ſhewn upon the third day ol the next Term,;that-Junge- 
ment ſhould be entred toꝛ the Plaintiff, tunc pro nunc. And: after- 
wards Judgement was given accoꝛdingly, and affirmed in aWrit 


of Erroz; 2 
Andrews werſus the Lord/Cromwel. 


Trin. 4.3 Eliz. rot. 49. 


peared, 
thing mode w 
in Court given ta a | 
the nert Term, at which day Andrews ane) 
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bꝛought, Exception was taken; becauſe he doth not ſhew in the 
Wry where the Judgement was, and yet held to be good: fo2 
there the Reco2d began, and remained in the Common Bench, 
and where the Judgement was, was not material. But, in this 
Caſe, the Kecowd was not at firſt in the Common Bench, and 
therekoꝛe he ought to ſhew, how it came thither. But all the 
Curſttoꝛs of the Chancery ſaid, that the Writ in the Regiſter, 
and Fitz-Herberts Natura Brevium ig, where the Recoꝛd comes into 
the Common Bench by Writ : but when it comes thither by 

eltvery to the hands of the Thief Yuſtice of the Common 
Bench, as here, they have not any ſuch Crit. But Popham,Gawdy, 


and Yelverton ſatd, that, fo2 as much, as the Expreſs Pꝛeſident 


in Fitz. Herberts Natura Brevium IS, that this Writ lies, where the Re- 
coꝛd is bꝛought in the Common Bench fo2 Difficulty ; And no 
— can be ſhewn, that any other Writ had been ever al⸗ 

owed in any other manner, they held, That this was not now 
allowable, And Gawdy ſaid, when the Reeo2d begins in one place, 
and is finiſhed in another, there ofneceflity in a Writ of Erro2 
the p2oceedings in both places ought to be mentioned. And An- 
drews ſhewed Pꝛeſidents, Paſch. 4 H. 5. rot. 109, and Paſch. 5 H. 5. ror. 
41. That the Writs there were in ſuch Cafes as they be here. 
"But, the reſidents being viewed were directly to the contrary ; 
| UWheretoze they held, in regard the Pzeſidents be ſo, and none ta 


the contrary, That this Writ varying from them was not good, 


TUrit is but a Commiſſion to examine the Erro2s, although it be 


not here ſo fozmal, as it ought to be, yet, having ſubſtance, it was 
well enough; And the Defendant,having admitted it by raving 
In nullo eſt Erratum thereto,he may notnow take advantage thereof, 
But all the other Juſtices held, that the Writ not being good, 


they er officio ought to abateit. Secondly, they held, that this 
4 


Alignment of Erro2s by Andrews onely per ſe, without ſuing 
Summons, and ſeverance of the others, is as Nul, and vold; 


And thereloꝛe although the Writ be good, yet they would award 


Execution; £02! rit of Scire facias, Quare Bxecutionem habere non 
deber, is as a Spur to cauſe the Plaintiffs to aſſign their Erroꝛs: 
And when it is returned Scire feei, and —— done thereupon, 
(F092 this Aſſigument of 11 2 p, is às if nothin 
had been done) Execution ſhall therefoze be awarded; And al- 
though there was now a ad pres after the Return, and at this 
time no Judgement is, That there ſh 

any continuance was entred, pet it is not material; Foz there 
never ſhall need any other Sdͤre facias to be awarded, but Erecu- 
tion 


was abated, and Execution awarded. 


Colſton 


ſhall be execution, noꝛ that 


{be taken when there is an apparent default in the Jlain- 
tiff, -that he would not allign bis Errozs, CAberekoze the Writ 


_ 


* —— 


12 


Colſton verſus Roſs, & Levet. 


AR of the Eaſe againſt the Vefendants, late Sheriffs of 

York; Foz that, whereas N to the Cuſtom of the Ct- 
ty of York, he lebied a Plaint of Debt of 15 J. againſt one Leyton, 
befo2e the ſald Sheriffs in the Court of Guild-ball, atccoꝛding tothe 
Cuſtom there, and thereupon had Summons awarded returnable 
at the next Court there, which was returned Nihil ; and after- 
wards had a Capias awarded returnable at the next Court, befo2e 
the koꝛelaid Roſs, and Levet. At which Court ſuch a day holden 
the Serjeant returned Cepi corpus, & paratum habuit, &c. At which 
Court holden befoze the ſatd Roß, and Lever, then Sheriffs, the 
ſatd Leyton was committed unto the Queens Gaol under the Cu. 
ſtody of the ſatd Defendants, there to remain, until he ſatisfien 
the Debt, 02 the Plaintiff fic inde præcluſus: whereupon he there re- 
matned from 17 Jan. 43. uſque 18 Jan. 43. at which day the Oetend- 
ants ſuffered him to go at large, the Plaintiff not being ſatisfied 
his Debt, and ſo went into plates unknown, whereby he is depꝛi⸗ 
ven of his Debt, unde Actio accrevit. The Defendants plead, that 
they Let him ar large by reaſon of a TUrit of Paiviledge award 
ed by the Council of York, cc. And it was thereupon demurred, 
becauſe they did not alledge the Anthozity of the Council there, 8c: 
And it appears _ to the Court, that ye might be Þ2tviledgen 
there; to2 it doch not appear, that they had Authozty to hold 
Plea in Debt, ſo as the Plaintiff might have Juſtice there, and toz 
— — other caules, it was held, that the barr was not gũod, and 
that the Sheriffs, althou 7 5 — him at large by Colour of 


the Crit of Pꝛiviledge, pet the UWrtt not being a good Tarrant; 
they are reſponſible to the Plaintiff; fo2 they at: 1 are tu 
take heed what Tarrant they had to let him aut o 2 
But then divers Exceptions were taken to the Derlaratton by 
Coke, the Attoꝛney General. Firſt, becauſe a Capiae is d warden re. 
turnable at the nert Court, which ought not ta ve le, butthere 
ought to be a day certain of the Return. Sed non allacnur. Foz che 
Pooceſs at the moſt is but erroneous, whereot the Sheriffs thall 
not take advantage: and the Plaintiff is to declare accowing to 
the Recoꝛd, and he cannot vary krom it. Secondly, becauſe the 
Capias is Awarded returnable befoze Roſs, and Lever, which is not 
good; Fo2 it maybe dend die, 02 be remobed befoze the 
TUrit returned ; and therefoze it ought to habe been amarden 
returnable bekoꝛe the-Sheriffs , without: naming their pꝛoper 
names, as of Pꝛoceſs awarded out ot this Court, oz Common 
Bench are alwayes returnable bet ze the Juſtices:of the Bench 
without their pꝛoper names fo the B ons. befogey; But a che: 
Juffices ſaid, it was well enough notwithſtanding;, went 
appears, that they were Sheriffs at the time of the Return; as it 
appears hereby the Recoꝛd that they were; So, althoughaTUvit: 
awarded tothe Sheriffs without their pzoper name is the ſureft 
way, f92 that it may be he may be removed befoze the executing 
thereof, but if it be awarded untohin by his pꝛoper name, and 
he be Sheriff at the time of the executing; and return thereof, — 
i 
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Brendloſs verſus Philips. 


bt. The plaintiff declares, That the defendant, in Conſi- 
D deration of 1001. paid, granted unto the plaintiffs Father 
an Annual.Rent of 6ol. Jflung out of the anno? of Dale, to2 
fixty years; ith a r £o2 Non payment; And that his 
Father deviſed the Kent unto him. And koz Arrearages of the 
Rent, and Nomine pœænæ, he byought the Action. The defendant 
pleaded the Statute of Uſury, and Iſſue thereupon, and found 
ainff him. And now Godfrey moved in Arreſt of Judgement 
trſt,That an Action of Debt lies not fo2 this Rent , But a UUrit 
of Annuity, as long as it coutinues. Secondly,that this Nomine 
en WAI not de ile unto him, and therefo2e it paũſen not. But 
Yelverion, Ilrſficę, held, that an Action of Debt well lay; And that 
there was a difference where a Rent fo years is grantedOzgi- 
nalty, and where a Rent o; Annuity is granted in Fee, and out 
thereof a Grant is made f02 years ; there no Action of Debt lies; 
During the years, But in the firſt ale it well lay. And in the 
laſt point he held, that the Nomine pœnæ paſſed as incident tu the 
Rent. And ot that opinion was Fenner, as to the laſt point; But 
he dotbtep of the firſt. Wherefore, cæteris Juſticiariis abſentibus, Ad- 
journatur. 


Gaſcoyn verſus Langvile, in the Court of Wards. 


7 was Befdlhedly chet the Survepoz, and 
artooney of the Curt of Ln hat an Dffice findung 
That one ſuch was ſeiſed in Fee at 


wo2 be 
intended, that he died 
Dff 


Bo CUNT DE et (Ut ap uk es 
ath, without finding the | 


and it was 


Bedingfields Caſe, in the Court of Wards. 


*Enant in Tail Covenants to ffand ſeiſed to the uſe of himſelf 
fo2 Life, andatter to the uſe ofhis eldeſt Hon, and his Þetrs ; 
And after Covenants with a Stranger, to Levys Fine to the uſe 
of the Stranger, and his Petrs ; and levies a 55 
and dies. Tühether the Son ſhall have this Land by the 
Covenant, and that the Fine doth ſtr | 
Queſtion. And it was Reſolved, that the Son 
Fo2 when Tenant in Tail Covenanted to ſtand ſeiſed to the uſe 
of himfelffoz Lite, That is as muchas he could lawfujly do. And 
the limitation over is r rr ſetſedas befoze, And 
vt x fatd Juſtices and Colwnſel of the Court reſolved acco2v- 


Pen lor 
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Penyſton verſus Lyſter, in the Court of Wards. 


1 was allo then reſolved at the ſame time, that where Tenant 
in Tail bargained, and fold Lands in Fee, the Bargainee le- 
vices a Fine with Pꝛoclamatious, five years paſs in the Life of the 
Bargainer, andafterward he dies, that this Fine ſhall not barr 
the 3ſſue in Cail, but that he ſhall have anew five years after the 
death of his Father; fo the Father by his Bargain, and Sale 
had givenall his Right, and againſt that he could not enter to a- 
v51d the Fine; And then, whenhe died, his Illue is the firſt to 


whom the Right deſcended, wherekoze he is within the ſaving of 


the Statute. But if Tenantin Taythad been onely dffleiſed,and 
the Diſſefſo2 had levied a Fine, and the Cenant in Tall had ſuf: 
fered the five years to paſs without claim, that ſhall bind his JC: 
ſue; fo2 the Tenant in Tail had a Right at the time of the Fine 
{evied,and therefo2e the Jſiue is not within the faving,Therefoze 
it was Reſolved,upon the firſt Motion, ur ſupra, * | 


Trin. 43 El. in Communi Banco. 
Walter verſus Pigot. Trin. 44 El. rot. 1031. 


Ebt lipon an Obligation de ſepringenta, & quinquagintalibr's, The 
JD Detendant demands Oyer of the Obligation, which was con. 
ceſſit ſe teneri in ſeptuagentis, & quinquagintis libris. The Condition was 
koꝛ the pe of 5001. at aday, &c. The Defendant pleads va- 
xtance betwixt the Nlrit, and Bond. And the Court reſolved, 
that the Plea was inſuſticient; Fo2 Septuagenta ſhall be well ta- 
ken fo2 Septingenta, as Wiginti f02 Vigenti; Eipectally the Intent of 
the Parties appeartng, as it doth by the Condition. Wherefoze 
the Defendant was oꝛdered to anſwer. And the Plaintiffs Coun: 
cel recited a verſe to pꝛove it, Ginta ſignat decem, ſed Genta dat tibi cen- 
tum. And the Defendant pleaded Non eſt factum. And it was found 
by ſpecial Uerdict,and adjudged foz the Plaintiff, 


Ward verſus Lavile. Mich. 43, & 44 Eliz. rot. 1207. 


Eplevin. The Plaintiff counts of the taking apud Dale, without 
R roging any certain place, the uſual courte ts to fay in quo- 


dam loco vocat, c&c. And fo2 this cauſe the Defendant demurred, 


and the Count held to be ill; fo2 the place is put in the Count to 
give notice to what the Defendant ſhould make his Title, and 
anſwer, that the Gill is too general, and uncertain. TUherefoze 
the Count,being againſt the general fozm,was adjudged to be ill. 


Sir Chriftopher Heydons Caſe. Trin. 44 Eliz. rot. 1307. 
Qi facias upon a Judgement in Debt againſt Sir william Heydon 


was ſued againſt Str Chriſt. Heydon, and his Terr-tenants, Sir 
Chriſt. Heydon, and four others were Terr-tenants returned, and 


thereupon Sir Chriſt. pleaded, That he was Son and Heir of 


Sir Will. and pleaded in Abatement of the TWlrft ; becauſe a Scire 
facias was not (ucd againſthimas Heir, pꝛetending that a Scire fac: 
ſhould Iſſue firſt agatnſthim as Peir, befoze the TUritſhould Iſſue 
againſt the Terr-tenants, And the whole Court held the Pleato 
be ill. And the Trit was adjudged good. | _ 
UAC 
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Tuke, Adminiftrator of Rich. Tuke, ⁊erſus Cheek, 
& Gaſtrel. Trin. 44 Elz. rot. 1445. 


Ebt fo2 the Arrearages of an 12775 ty. The Defendant (20) 

D pleaded a releafe of a Actions before the day of payment, : 
after Oyer df the Deed; it was Demurred thereupon, and 

ed to be no Plea, becauſe a releaſe cannot Diſcharge a Duty, 

which was not then iq being. TWheretoze it was adjudged to2 

the Plaintiff, 


Stebs verſus Bennet. Trin. 44 Eliz. rot. 502. 


Eplevinof the taking ot his Beaſts in a Place called s. in War- (21) 
R minſter. The Detendant avows the taking of Damage-Fe- 
ſant in ſirteen Acres of Paſture, and made Titie to thoſe jirteen 
Acres, The Plaintiff ſatth,. That the Place, where the taking 
was, contains two Acres of Paſture onely, and ſhews the But⸗ 
tals of thoſe two Acres, and made Title unto them: And that the 
Defendant de injuria ſua propria took the Beaſts there, Abſque hoc, 
that he took the Beaſts in prædicto loco vocato S. in Warminſter, con⸗ 
taining firteen Acres, proiit, Sec. And { was thereupou demurred, 
atv adjudged. that the Travers was ill. 


Field werſus James Winlow, alias dict. John W. 
15 Paſch. 44 Eliz. rot. 718. 


IN bt, and Counts, Quod cum prædictus Jacobus per nomen Johannis (22) 
Winlow, ſtich aday, and year, per quoddam ſcriptum ſuum Obliga- 

torium conceſſit, &c. The Defendant demanded Oyer of the Bond, 

whereby it appeared, That the Defendant by thename of John 

Winlow fecit ſcriprum, &c. And the Condition was, It James Winlow 

payed, &c. CUhereupon the Dekendant demurred, Quod Breve præ- 

dick. & Narratio minus ſufficien. in lege exiſtunt, &c. Andi all the Court 

held, that the Action lay not: Foꝛ John cannot be James, 


\ 
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| Termino Michaelis; . 
Anno Quadrageſimo-quarto & quinto EL-IZ. 
in Banco Reginæ. 


The Lord Sands yerſus Pinder. 


Trin. 44 Eliz. rot. go. 


»ÞÞ am Reſpas; Quare clauſum fregit vocat. Cadburp-Hłolindg apud 
=> Morttesfont. The Defendant pleads, That ante cempus 
quo, &c, & prædicto tempore, quo, &c. he Was, & adhuc cſt, 

= Clericus, & ſeiſitus de, & in rectoria Eccleſiæ Parochiæ de Mot- 
tesfont prædict in Mottes font prædict. ac de, & in uno meſſuagio 


— 3 vocat. the Par(onage,parcel Rectoriæ prædict. in Domini- 


co ſuo, ut de feodo in jure Eccleſiæ ſuæ prædict. And that he, and all his Pꝛe⸗ 
deceſloꝛs, Rectores Eccleſiæ prædictæ, ũnd all thole, whoſe Eſtate he hath 
had in the ſaid Youle, have had from time, whereof, &c. a ap 
from that Þouſe over the Place; where, &c. to an Þamlet, called 
Lockerly, infra Parochiam de Mottesfont prædict. to carry his Coꝛn and 
Tithes growing in the ſaid Þamlet, to the ſatd Houſe, from the 
ſaid Hanilet, c. The Jfſue was upon the Pꝛeſcription, and found 
fo2 the Plaintiff. And it was moved in arreſt of Judgement, that 
this Plea was not good: Fo2 he alledgeth a Þzeſcriptioninhim- 
ſelf, and all his ewas Parts Parſons of the ſaid Pariſh, and 
ſheweth not that he was Parſon there, and ſo he doth not enable 
himſelf to the Preſcription. But becaule it was alledged, That 
he is a Clerk, and ſeiled of the Parlonage in jureEcclefiz, although 
he doth not ſay, that he is Parſon, yet it is good enough: Fo? 
he cannot be leiſed in jure Eccleſiæ, unieſs he were Parſon ; So it 
Tant amounts, and therefoze well enotigh. Secondly, Becauſe it 
is not alledged in what Gill the laid Houſe is, whereto he claims 
the way; Foꝛ it maybe it was in another Uill. Sed non allocatur. 
Fo2 the Parſon ſhall be always intended to be Reſident within 
his Parſonage: Wherefo2e it ts intended, That the Parſonage- 
Houſe is within the ſaid Utll, where the Pariſh ts alledged tobe, 
{ viz. in Mottesfont.) Thirdly, Foz that the Ven. fac. 1s onelp of 
Motresfont, and not from Lockerley alſo, it was therefoꝛe alledged, 
That ft was a Mil⸗ Trial: TUheretoze,&c.But all the Court held, 
That foꝛalmuch as 2 is mentioned as an Hamlet, infra pa- 
rochiam de Mottesfont, it ſhall be intended, That the Pariſh, and 


Uill of Mottesfont be both one; and then it ſhall be taken to be 
the Hamlet of Mottesfont: Fo2 although a Partth may be extended 
to many Uills, yet it ſhall not be conceived to be ſo, unleſs it be 


ſhewn. And to that purpoſe Gawdy cited Long 5 Ed. 4. That 1 2 
ne 
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1 


was adjudged foꝛ the plaintitf. 
Clerk verſus Penkeven. 


Ction fo; Cloꝛds, Thou art a lewd Fellow, for thou haſt drawn ſurh a 

A. man to Perjury. After Aer dia, it mas adjudged in the Queens 

Bench, That the Action lay, and Erro2 bꝛought, and aſſigned, that 

the Wows were not Actionable; and all the Juſtices, and Ba⸗ 

rons agreed, that the Action was maintainable: Foꝛ it is all one, 

9s if he had ſaid. Thou haſt Suboꝛned a man to Perjure bimſeit; 
wherefozethe Judgement was affirmed, 


Baylie perfus Taylor, Hill. 4.4 Eliz. rot. 

Abbt upon an Obligation of a0 Bark, Conditioned, Tihere- 
D as the defendaut, by his Deed of the ſame Date, pad given, 
and granted to the Plaintiff, and his Meirs; a cloſe of Naſture in 
Auſterby near Gowby ; And whereas the defendant by his Inden⸗ 
ture of Yo2tgage bach already Mortgaged to Jeremy Smith divers Lands, 
and Tenements in the County of Lincoln, whereby the ſaid Cloſe is either Mort- 
gaged, or ſuppoſed to be Mortgaged for a ſum of Money, to be pid at a day 
yet to come: if therefore the ſaid ( loſe be at the day mentioned in the ſ id In- 
— —— and Gn Ten — of Incumbrances, that may grow 

y the ſaid Mortgage. And ik the delendant, during the ſaid Pont⸗ 
gage, Defend the ſaid Clole to the plaintiſt, and his Wee 
the ſatd Jeremy Smith. Chat then: c. The defendant pleads, that 
the laid Cloſe was not Moztgagendta J. S. aud ſo he was dilcharg⸗ 
ed, Scc. The plaintiſt ſaith, that the (aid Cloſe,Fempore confectionis 
Scripti Obli n . 1 fuir — * EP Et hoc 
petit, quod Inquiracur, &c, ANT tbexeupon then WELL at Inlug, and 
tound fo2 the plaintiff, And it was moved ty: Arreſt of Jusdge⸗ 
ment, that the Replication was not good: .Firſt,becauſe he Wit 
Pignoratumfuit, and he ſhews not to the Tours, how pignorgtum fuit, 
viz, by Jndenture inrolled, oꝛ Feoftment,fo:as:the Court might 
judge thereof: As 22 Ed. 4, 40. Sed non allocatur; Fo; the plaintiſt is 


899 
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ie is named of a Pariſh, it is a good Addition. cAheretoꝛe it 


A 
C2. 


(3) 


à ſtranger thereto, aud he need not ſhew it. Ind the defendant 


Pignoracum fuit generally, without ſhewing how ; as if the Cenant 
pleads Joynt-tenancy on the part of the plaintiff, he needs not 
thew , of what gift,.o2 how, becaule he is q ſtranger thereto, 
but, ik he pleads it an his own part, it is otherwiſe, and theretoꝛe 
this Exception was diſallowed. Secondly, becauſe the plain- 
tiff in his Replication ſaith, e and he doth not 
Cay, That it was not redeemed: Fo altyough it were pignoratum, 
vet if he dath not ſhew that it was not redeemed; he ſhews not 
any beach ſufficient 2 Fo2 the Condition is, Where; it is Mort- 
gaged, or ſuppoſed to be Mortgaged; if it be redeemed, that then, &: ſn dg 
if he will entitle himſelf to the bꝛeach, he ought to ſhew, that it 
was MNoztgaged, and not redeemed, as Long 5 Ed. 4. 188 18; 
In Debt upon an Obltgation, conditioned to2 the, perfozmance 
of an Arbitrament,The defendant pleads, Nullum fecerunt Arbierium; 
The plaintiff ſaith, Tale fecerunt arbitrium: That is not ſufficient, 
without ſhewing in what * - — * 0 as the Court may 


having pleaded Noo pignoratum fuit, it fiifficeth the nfehe Con fap 


Termino Michaelis, Quadrageſimo — 


Les 


(4) 


ſee whether he hath juſt cauſe of Action. And although the defen- 
dant by pleading Quod non pignoratum fuit, implies, That there was 
not any redemption, pet it 18 not material; F. 
Cate ofan Arbitrament; it is implied, that he did not perfo2m it. 
And ok that Opinion was Gawdy ; Foz the plaintiff ought always 
to ſhew to the Court, that he hath cauſe of Aion: And theref 
if in aReplevin the Parties be at Jſlueupon the Place, yet the 9- 
vowant ſhall not have Return, unleſs he ſhews to the Court good 
cauſe in his Avowzy to have Recmrn. -Therefoze,&c. But Popham, 
Fenner, and Yelverton to the 22 + * en the defendant 
pleads Non pignoratum fuit, anD the plaintiff ſaith Pignoratum fuit, it 
is a perfect 2 e in it ſeik: And therefoze the plaintiff concludes 
his me Et hoc petit, quod inquiratur per patriam, &c. But in the Caſe 
of the Arbitrament alledged, he ſhews it, and the defendant ought 
fered from the Cale here: Foꝛ there he, who pleads it, is Birr ta 
>Arbitrament, and is pꝛivy tothe Aſſignment of the 
t here the ——— in the knowledge of the de- 
kendant, and not of the plaintiff: and therefoze the plaintiff ſhall 
not be entoꝛced to hem that, whereof by Jntendment he hath not 
any Conulance. Wherefo2e it was adjudged ka the platntif, 


| Chambers verſus Taylor. 


Ction upon the Caſe in nature of a Conſpiracy ; Foz that the 
Defendant falſo. & malitioſe pꝛocured him to be. Endicted at 

the Seffions of the Peace in the County of Middleſex of Felony 
— —— a Cloak, and other Goods, &c. and to be impꝛiſoned, 
tintfl he were acquitted,&c. The Defendant pleaded, That he 
was poſſeſſed of the Hoods mentioned in the Endictment, and 
they were ſtoln krom him by perſons nun, out of his Houſe 
in olborn in the County of Middleſex / whereupon he made 
ſearch-fo2 them, and found them in the Plaintiffs Houſe; and 
demanded of him how = camo by them; and becauſe he would 
not reſtoꝛe them, noꝛ ſay how. he came by them, Pe fo the Ex- 
amination thereofcomplainedto J. S. Recoꝛder of London, and Ju- 
ſtice of Peace in London, and. Middleſer, and abtained his War 
rant to ing the Plaintiſt befoze him, to be examined concern- 
4 Goods, by vertue whereof he was brought befozehim, 
and examined, xc. and becauſe hour vbrious and uncertain Att- 
eee Felony 
Je VOund t | | of 401: to 

ear at the next 6594 Delberr of Newgace, and dound the 
efendant in a 12 of 40 L to pꝛaſecute, and give Evi⸗ 
the Plaintiff concerning ſaid Felony2z TUhere- 

uponthe at the next Seſſions fo2 the C of Middleſex p2efers 
red the ſaid Bill of Endictment, prout inthe Declaration, c. and 
delfveredto the Jury upon bis Dath all the ſad Circumſtances, 
whereupon they found the Bill, fo2 which the Plaintiff at the 
next Goal-Beliberp at Newgate was committed to ]P2iſon, prout, c. 
in the Declaration, and there acquitted : No Evidence being 
given againſf him, Quz ſunt eadem Indictament. procuratio, & in priſo- 
na detentio, unde fe queritur; & hoc, c. And hereupon the Platntiff 


demurred. And now this Term it was argued by Bacon fo2 the 


Plaintiff, 


02 ſo it is done in 
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Plaintiff, that this Plea is not good, becauſe it is not alledged, 
that the Þlaintiff ſtoie them, noꝛ doth he ſhew any fuffictent cũtiſe 
or (uſpition, as common Fame, 92 that he was taken with the 


manner, oz the like. And although he gave Evidence upon yts 


Path, That ſhall not excuſe him. It is alſo alledged in the De- 
claration, That he fallo & malicioſe exhibited the Bill, which he 
ought to have Traverled : but all the Court reſolved, that the 
Plea was good,and needed not any Travers, fo2 when he ſhews 
that the Goods were ſtoln, and found in the Houle of the Þlatn- 
tiff, and ve would not fhew by what lawful means he came by 
them, That made a good cauleg ot᷑ ſuſpition, and when he was ex⸗ 
amined thereof befv2e a Juſtice of Peace, and gave various and 
uncertain Anſwers,Thar aggravated the Suſpicton, and was juſt 
cauſe of binding him to the Seffions : And when the party is 
bound by 1 1 to give Evidence, and he exhibits a Bill, 
and gives Evidence, that it is a good cauſe of Juſtification : foꝛ 
otherwiſe every one, who exhibits a Bill of Indiament, and gives 
Evidence againſt a Pian ſhall be dzawn in queſtion toꝛ a Con- 
ſpiracy. And Popham fuld, E hexe is no Queſtion but that a Jultice 
of Peace, in furtherance of Juſtice foz the examination ofa Felon, 


may ſend fozany to examine circumſtances top2ove it. And they 


all reſotved, that the Allegation in the Declaration, that he falſo & 
malitioſe pꝛocured him to be endicted, is not Traverſable, when he 
alledgeth the eſpectal matter of pꝛocuring the Jhdiament, which 
the Plaintiff hath confeſſed by his Demurrer, which, it it were 
falſe,the Plaintiff might well have traverſedt, Wherefoze,with- 
out further argument, it was adjudged fo2 the Defendant. Vide 
27. A 2 H. 4. 6. Fitz. H. Conſpiracy 7. 27. H. 8. 2. nd Pains Caſe acke, 
IiHl. 44. Plac. 7. | 


Salter werſus Butler. Paſch, 44 Eliz. rot. 361. 


A of Trover and Converſion of Goods: in London, The 
Defendant Juſtifies 2 fo2 that one Robert Baſh was in 
fee ot twenty Acres in Stanſted in the County gf Hereford; and grant- 
ed a Rent charge to Robert Baſh, his Executoꝛs, and Aflignsof 161 
per annum during the Life of Frances, the lite of Robert Baſh, which 
Robert Baſh died inteſtate, and Frances his Mie wag Admtniſtratrir 
unto him: Andthe Defendant, as her Servant, took a Diffre(s 
in the ſaid twenty Acres, fo2 the ſatd Rent, by the command of 
the ſaid Frances mpounded them there; And Traverſes the 


und 
taling, and Converſion ok them, in any other place: and it mas 


e 
22 is not a ſufficient cauſe of Juſfification 115 taking of the 


0 
5 ffreſs; fo2 this Rent was determined by the death of Robert 
Baſh, decauſe there cannot be an Occupant ofa Rent; And the Feme 
is not Aſſignee by her taking of miniſtration: Foz none can 
make Title to a Rent to have it againtt the Terr-tenant, 


unleſs 
he ve partytothe Deed, oz conveys a licient Citle ive tt 
tion was taken tothe 15 \deculederavertentye Counry.eh 
| 4 7 | III 
ſtance of the Plea to be Juſufficient. tr 


Buſtard 


(5) 


— 
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Buſtardwerſu Coulter. Mich. 435 & 44 Eliz.rot.247. 


Lon che. * Upon Demurrer, t £ Caſe: e was That Jaſper Dormor 
1 being — the Let 1 th Mere of 3 to him, 
pis Wife, and his Heirs ed aFine reof to Buttard (the 
new Plaintiff) who conveyed it to W. Gregory in Fee, who con: 
veyed it to Darſton, and Shelton in Fee, and they exchanged this 
Moyety with the Plaintiff fo2 the fourth part of the anno? of 
Barton in Fee. This E Excthongy, was 7 afterward }aſper 
Dormer die d; Juſtina the Wife ot Jaſper entred into the 9 Opry of 


The1 ben in Seen into ous fourth: 17 10 the 
rton, e ir 
And, Whether this El Low > was t 19 gg 


the Mannoz of Ilbury, and 1 the Exchange 2 Like, | 


all the Court held Mipyr 

totally and utterly Del ate * "well e parcel of the Eſtat 
ts vefeared (e aaf Fre boi) ds it ſhontdve 25 
parcel of the ive ed 13 Ed. 4. 18. £02 it 
would be very dard, ; ion in Exchange, 
and that ſhould bee by 5 
7 doYears of the one part, and a be 
left him; that he hould conte th 


7 7 c 

th uri 4 ink 54 1h th] in re 
ange was intended ko the mah bene hier pie 
er alle and den th! 1 if 
Sfate is defeated, and q V2 everſign Ap et 

ode the Exchange is defeated fo2 eber. | t 

that an Acre in Poſſeſſion may be . in 12 — ed 
verſion of another ex o—_ ga Leaſe fo2Life N2f02 buoy 


x elt ry 


where no Bent is 55 te Foz they ſo 


took it and no arty —* eren: 
8 | 192 55 abbey 7 15 
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and therefo2e an Evidton foꝛ Like, o2 pears, fhall not Defeat th 
entire Exchange ; becauſe the Law accounts the greater part of 
the Exchange to remain, And in p2oof. thereof ye. cited 42 A. 
Pl.22, That where part of one Parceners part is Eviced foꝛ Like, 
That ſhall not deteat the entire Partition, which is like to the 


Caſe ot an Exchange. But the Court dented it tobe Law; Foz 


they all held, that the entire Exchange was defeated, and gane 
Rule te enter Judgement fo2 the Plaintift by ſuch a day, unlels 
other Cauſe were then ſhewn. And then Coke moved fo2 the De- 
kendant, That the Replication was not good; becauſe the Eſtate 
was conveyed by Fine with a Render to Juſtine the Feme. And 
it is not fhewn, That this Fine was executed by Entry. And it 
is clear, That this Fine is always Executoꝛp, and therekoze a 
Scir. facias lies upon it: And fo2 that Cauſe, until it be Executed 
by Enter y, nihil operatur. And although it be alledged, By force whereof 
the was ſeiſed, &c. pet that helpeth not. Secondlp, it is pleaded, 
Quod per quendam Indenturam, &c. he bargained and ſold the Boyetp 
ot the Banno? of 1Ibury, Habendum the ſuid Moyety to W. Gregory in 
Fee: So in the Pꝛemiſes of the Deed, the bargain and ſale is 
not to any perſon; And then although the Habendum is to W. G. 
pet that ſhalt not help, Foz the Office of an Habendum is onely tu 
umtt an Eſtate, and not to give any thing: And there ought to be 
Gzanto2 and G2antee in the Pzemiſes ofthe Deed, otherwiſe it 
fs void. And although it be pleaded, that the Jndenture ts be⸗ 
tween Buſtard on the one part, and W. Gregory on the other part: 
Pet that ſhall not help; fo2 Intendments avail not: but it ought 
ro be expꝛeſly ſhewn in the Deed, to whom the _ was made. 
Thirdly, becaule it is pleaded virtute cujus he was ſecſed, and ſaith 
not Vigore Statuti de uſibus, &c. as the Common pleading is. And all 
the Court delivered their Optmon ſeverally; That fo2 the mat- 
ter'in Law they held, at the Exchange was entfrely defeated 
by the-eviction of the Eſtate fo2 Itłe, becauſe that part of the 
conſiderations defeated. And although it were alledged, that he 
had notice of the Eltate fo2 Life by Jntendfnent, becauſe he was 
the firſt that purchaſed from Jaſper, and that the Land by that 
means came unto him; yet that is not material; becauſe Non 
conſtat at the time of the Exchange made unto him, but that the E. 
ſtate fo2 Life might have been determined by Releale,o2 otherwiſe: 
But, it tt had been particularly mentfoned, it 5 — eradventure 
have been otherwiſe. But as to the ledding; t ey held; that it 
was not good: Fo? firſt, He cannot be ſaid ſeiſed upon a Fine ſur 
Render, without an Entry alledged t. And the pleading by force 
whereof he was ſeiſed,&c, Dothnot ſupply the entry; But upon a Fine 
ſur Conuſance, &c. come ceo, &c. it is othexwiſe: Fo? that is executed. 
Secondly, That the Bargain, and Sale by Indenture, without 
expꝛeſũng to whom, although it were Habendum to W. G. who mas 
arty to the Deed, was not good foꝛ the reaſons befoze alledged. 
to the third Exception, They held the pleading to be well 
enough: Fo2 although the ui 


e uſttal manner is to ſay vigereSrcatin, yet, 
it detng a general Statute, the Court ought totake Eonuſance 
thereok, and therefoze good: but, becauſe the Recoꝛd was not in 
Egutt, and it appeared not, how theſe Exceptions came to the 
end of the Cale, they would adviſe, Et adjournatur. Vide 4 Co. 121. & 
poſtea,Hill. 45. Plac. 9. 
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Tluſion, as in the Cale of 1 H. 7.2. Peningtons 


being void, the Aſſumpfit ſhall not binde him 
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Thomas Ruſſel verſus John Grange. 


* 
n 


Sſumpſit. Upon Non Aſſumpſit pleaded, and found for the Plain 
A tiit, it was moved in rel of Judgement, decaule the Re: 
£029 is entreD, Et prædictus Thom. venit per Attornatum ſuum, Et præ- 
dictus Joh, per Attornatum ſuum, Et prædictus Thom. defendit vim, & injuri- 
am, &c. 8 dicit, quod ipſe non Aſſumpſit. Et de hoc, &c. Et prædictus Thom. 
ſimiliter, c. So John the ode never picaded, but Thomas the 
plaintiff,and ſono Jfſue joyned between the Parties: And it was 
moved, that this Plea was vicious, and not alike, as where the 
Parties had once pleaded well: but it is a 7 75 in the con- 


. 7. 2. Peningtons Caſe: but all the 
Court (being full) held, That it was a mere Piſpziſion of the 
Clerk, and well 1 . ( FEA Lob it Hall be nennen 
to be the defenvants Plea, and Hur the Pil entry of the Clerks, 
Whereto2e it was die ed ro be tended, an was avjuvged to? 

plaintiff, | | 


»# þ ©: 


Sſumpſit. Whereas Sutes were depending betwirt the plain; 
A tift and defendant in the oe vital Colt fo: Eiche P all 
they had put .themielves in award to J.5. concerning the Poem 
ſes, und in Conſideration or 60 given the one to th other, The 
one aftumed to the other to ſtand to the award of, 1.5. 02 o op 


2a) to the plaintiff fo2 the Tithes 40s. at ſuch a day, and that h 
ad not paid it, per 8 ys accrevit. Aft dete 0, 


he. 
101. and alledged that J. S awarded, That the detendant ate 


” 


and found fo2 the plaintiif, it was moved, That this Arbitrament 
was vold; becaule it is awarded, Hat he de | 
40s. and there is. not any thing awarded fo2 hi 
freed from Sutes, to as he path not any advat 
of this Opinion iwas the whole Tourt, aut 


foze it was adjudged fo2 the defendant. | 
Willymote verſus Wetton. 
A upon the Caſe fo2 theſe TWo2ds ule of the plaintfff, by 
the defendant to one Street; Go follow Snte againſt Willymote (in- 
nuendo the Plaintiff) for ſtealing thy two Kine, and hang him, or I will hang 
thee. And on his further malice; offered unto him, If he would Ex- 
hibit a Bill of Bndictment for ſtealing the Kine, That he would procure him the 
value of two Kine; And that he Exhibited a Bill again the plain 
tiff, &c. After.QUerdict fo2 the plaintitf upon Not guily pleaded, it 
was moved, That the Action was not maintginable, But Fenner, 
and Yelyerton (being onely in Court) held, That the Action was 
well bzought : Fo? the bidding him follow Sute againſt him for ſtealin 
thy Kine, and hang him, fapo2tSas much, as that he had F elontoutly 
ſtoln them, otherwiſe he could not hang him. {Uberefoze it was 
adjudged fo2 the plaintiff, 
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Moyl verſus Ewen 


Reſpaſs. Apon Evidence, it was moved by Coke Attomep Ge- 

neral, where an Indenture of Bargain and Sale between 
J. S. on the one part, and J. D. onthe other part, and in the end 
thereofa Letter ot᷑ Attoꝛney to J. N. to make Liver, was pꝛoduced 
in Court, that it ſhould be void, becauſe the Attozney was not 
party to the Deed. But all the Court heid it to be good enough: 
Foꝛ in many ſuch Indentures are ſuch Letters of Attomey made, 
and it is a common Allurance, and theretoꝛe good. Secondly, it 
was moved upon an Jndenture of Feoſfment, made by the Pꝛioz 
of Burceſter to John Langſton of the Popery of 175 Hannodz of Caver- 
field, and all his Lands in Cavertield, That he having a Mannoꝛ in 
Caverfield, That the Woyety of the Mannoꝛ onely ſhould paſs : And 
fo2 the wozds, And all his Lands in Caverſield, That extends but ta o⸗ 
ther Lands, not parcel of the Yamoz, and not to make the whole 


' Banno2 to paſs: And, it he had not any other Land, thoſe wozds 


were vold. And of that optnton was Popham, But, in regardit 
was ſhewnon the Platntiffs part, that this Deed being an anck 
ent Deed, viz. 3 H. 7. and therein a Rent of 53s. 49. reſerved :* 
And all the Lando f the ꝛioꝛy there had been — 4 under that 
Gꝛant: And that this Ozant was ſo made, be Lanpſton be 
koꝛe had a Manno: in that Clill, and Pu02 another Sano, 
. 0 
und afterwards divided; Sa peradventure the Manno, whic 
the 122102 had, was named the 2Yoyety of the Bannoz ; Fo2 thelx 
auſes Gawdy, and the other Juſtices held, That the entire Pan⸗ 
no? ſhould paſs : But they adviſed the Jury, if the Caſe was ſo, 
That it ſhould be ſpecially found; But the Jury gave a general 


Uerdict ko the Plaintiff, 
Gore verſus Moortori. 
Trin. 44 Eliz. rot. 783. 


A Ction fd? theſe Mods, Thou art a forſwornKiiave, and that I will 
A prove; for thou waſt forſworn in the Hundred-Court ( innuendo Sti- 
vercon-Hundred-Court ) After Gerdi foꝛ the Plaintiff it was mo- 
ved, That the Action lay not: Foz it doth not appear, that it 
was a Court of Reco2d, no2 any Court, whereof the Juſtices 
ſhould here take any Conuſance, Andof that Opinion was the 


Waller verſus Campian. 


Ebt fo2 Rent reſerved upon a Leaſe fo2 years, Slippoſing; 
Quod apud Caſton, 16-Aprilis Anno 42 Eliz. he Demiſed ſich 
Lands, erepting one Acre, jacent. & exiſtent. inn Hodeſdon in Comi- 
wt. prædict. Habendum, from the Annunciation [aff paſf, fo; years, &c. 
Virtute cuſus intravit, & habuit Tenementa prædicta, from the ſuid Annun- 
vatipn, &c, After Uerdia it was moved in Arreſt of Judgement. 
| 35357 That 


(10) 


(11) 


(12) 


906 Termino Michaelis, Quadrageſimo quarto 


(13) 


(14) 


(I5) 


it is not ſatd,that he h 


A fo2 tbele Wozds to J 8 the Plaintiffs ſervant, Thou 


That the Declaration was not good: fo2 there was not any 

Gill named, where the Land lap: fo2 the Jacent. & exiſtent. Sc. ex⸗ 

tend onely to the Land excepted. But all the Court held, 

it refers to both. Secondly, it was moved, that! it is alledged, 
& habuir, & occupiabit, — Annunciastion laſt, & 
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$6 ſt, in ndr rt laintiſt ſhould uſe his endeav 
Am 585 the Dekende e 


he woul pres to o the gcgen il he pwotured the F 
EH Pant hab noc hald 4 The Gelen enge 
ar the Declaration tas no 


Non Aſſumpſit, andfound . — 1. — — 
good, doth not all e INocure- 
2 — — ne An ee pet omg 


uld ufe his endeavour: / 2 is taken AC 
— lit, pris Eh — m it is good a d 


moved in Arrec of Jud 


it wag adjudged to: thei 
Di 2 reale. 


ror in the Exchequer⸗ Chamber ok a Judgment in the Dueens 


R 
EF" Bench, in an — (02 theſe Mozds, Thou art not fo honeſt 2 
man, as thou takeſt thyſelf; fot thou haſt drawn ſuch a man to Perjury. The 


Erro? aſſigned was, That an Allan lay not foꝛ theſe Clos: fo2 

zued any. And it may be (ard Drawn, 
becauſe he wa examined upon Inter oguͤtozies tn a Sute,where- 
in he was Perjured. But all 5 Itiſtices and Barons held.that 
the Action well la ay; ſor the Moꝛds are of the ſame Sence, and 
tha be ROK: part, GWherefoze the Judgement as 


Pröll perſus itz. Williams, in the Pacher, 377) 


haſt a Traytor to thy Maſter ( innuendo the Plaintiff) adjadged, 


Judgement; 


Woodward 


That the Acton lay, it being moved after Uerdic in Atrett ot 
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Fee iu 
—_ vers Rematnyers over; | 
and a&erwarvs ſurrend2ed to the 


F other ? Second 
Tafl Surrender by it 
Eftate-Cail : Thirdly, W 
mainder ? 


conſidered 
would be ebe e e Goal 1 5 any Relolution of 
them. And it was 8 ap journed. 


Woodward d Thompſoh. 
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gen e G ap phe ed i 
1 Blair Na ae Wet. 


in any articular. 
fo2 the Plaintiff. 


Gurrey verſus Sanderſon. 


Paſch. 44 Ele. rot. 215 I n 26 


TREE nent 


and died. | 
Saen e wasthe Qnetion: 24 
a Copy. hold, £ 4 ere Þ 


very of a 2 — 
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erefoze 


33333 2 Stephens 


4 Chamber a ent. the liens (16) 
Ange | » , 1155 
r nns, ; 


x ir an 
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S8 Terming Michaelis, ——— quarto | 


Stephens ver ſus Frances Totty, nager #x0rews Henrici Totty. 


(19) E via The "© 15 SEL Tory way divoꝛced from 


(20) 


Ny An dhe k e'D 
SES en 


a 8 COME Aan of 1 ann 
ry . Pur, us SO nonely ny they . not met 


Tg 

ep map without any new 
— 15 Mon Id them be in dꝛead ofthe 
other, foꝛ poyſoning, 92 ſuch ! TEL oft is à good ground £02 
ſuch a Separation by Sentence, xc. And all the Juſtices held, that 
in regard this Separation 105 5 mot C hare the Marriage abſo- 


lutely, but they fff remained 1 that this Releaſe 
of the Baron mas e the to. ;rting u the Dut _ that t 
1 — TILA: Feriie h — 2 n 1 


Ant 


Seyman —_ Greſham. 


Hill. 44 Eliz. rot. 650. 
luppoſing, That one G. Berieford was 


A Jud upon * — 
LA. Indebted m by a Statute Staple in 2001. and that 


. — Execution, 1 that the Sheriffs 'of London, by fo2ce of 
'Wrtt, Impannelled a Jury to inquire what Code py And 
there were divers Goods of the laid G. Berisford in ſuch an 
Pouſe in London:? And that the Sheriff came with the ſatd Zur, 
to have a view-of them, and to appꝛaiſe, and ſeiſe them foz 
Debt; And — the ndant, præmifforum non ignarus, — 
£002, and him to make Execution, e. The D 

— entitle hemſelt to the Poſſefſion of the Houſe, by reaſon - 
a J eaſe made unto him, and —— Berisford, and that 

be had it by Survivozſhip,- and 8 doo? fo? the Sal- 


| bation of his Polellan The plaintiff Replies, that the ſaid 


G. Berisſord mentioned in the Bar, and he, who was obliged in 
e Statute, were all one perſon. And it was thereupon. De⸗ 
Warren: The principal Queſtion was, Whether this Shut- 


ting of the Doo was a diſturbance of the Execution: and whe- 
ther the plaintiff might thereupon maintain this Action? And 
firſt, ft was agreed by the whole Court, That upon a Capias adſa- 
tisfaciendum the Sheriff may not bzeak open any mans Houſe, 


to make Execution, but it is puniſhable fo2 doing it: But upon 
bout to appꝛe⸗ 


nſt the Queen: 
And 


a Capias Utlagatum he may well enter any mans 
hend him. Foz no place ought to p2otect him aga 


a> ARE 


as ABE T H "in BanoRegines I 


9 


and he being out of the Lam ſchall not have — — the 
Law. And this Caſe Tanfield ſ Has reſolved bp all 196 TUNES 
of the Common WBench;tnSir:Thomas Keimiz But W 

he might upon a Fieri _ * Excundi fac. enter: the Hoſe afar 
to take: cution ofth _ — 

to dare 8 oubte 18 Ed. Crecutio — 
13 Ed. N. 18 Ed. 4 4. Wut, if the Bob: de opentbere ir 


biit chat the Sheriff might enter to do & ion: f02 1 
gives him authozity'thereto, as an Ex map ruter to date 
Goods lett there by the Teſtatoꝛ : 8 Caule Gaudy, und 


Popham held, that the Acionhere well jan: ule by the Shut: 
ting ok the Doo, che Party was: diſturbed de have his Exetu⸗ 
tion.. But Fenner ; an Lelverton & contra, Fo; the Ho omg 
inthe DefendantsHouſe, who is n Stranger 0 the Execution, 
he is not bound to:take Conuſance of the'Shertffs:intent ,:in 
coming ta make Exetution; and his Shuttitig the Doo was 
lawful. And although there were lofs to the Plaintiff, petit ts 
Damrnur ſine injuria:: And ee not. yh Wat means, that che 
Goods ot the Conuſozs, which are in the —— Pouſe, 
came thither. And it they were talen d dy the fe as a 
Treſpaſloz, the Party, hole Hdons the Sheriff upon 
Execution, may come within the Hotiſe, ik the Doo? be open, to 
ſeiſe them, becauſe the Defendant had them by unlawful means; 
But il the Defendant hath them by lawful means, viz. by Bayl- 
ment, oꝛ otherwiſe, neither the Partyhimſef, no2 the Sheriff can 
come within the Houſe to ſetze them. And therefoze the Shutting 
of the ay is no cauſe of Action fo2 the Plaintiff. And 2 
the Action lieth not, &c. Ec!Adjournacur. .. Not: That af x 
Term, Mich, 2 Jatobi. thts cauſe mas argued again. And tha 
— — with the Opinion of Felverton, aum genter, · in-omnibus ; 
the (Sheriff- might — Eee ny mans Þouſe tortake 
Execution, unlels in the Que vn, ebene a:Lont — 
Wherefoze accozding to their 
n er 3 Co. 118 No OY 


304 
7 


4 
= 5 a _ ay» =» 
2 N — : Fol Ii 


Kendunt — 
upon the Capias 
— which 19 bo 920 My 0 Sad woody 'Piſchz-proxime 
ſequent. 7 — if Baſſet did nüt 1 pay the Debt, that he 
would pay it, and alledged in facto d nox-perfonunance of: the pꝛo⸗ 
miſe. The Defendant pleaded non Aſſumpſit, and foi againff 


(21) 


bim, and after Aerdic it was moved by Bacon in Arreſt of 


Judgement, That the Action kay not t For this conſideration 


is againſt Law, and alſo void, becauſe this Pꝛoceſs is at the 


Queens Sute, and not at the Parties. But Gawdy, Fenner, and 
Lelverton held, That the Conſideration was good: Foz tt fs 
the Parties Sute, ds well as the Queens; foꝛ the Party - 


$16 Termine Michaclis, Quadragcſimoquareo 
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pole, vide 49 Ed.; 


andthe Party! 
b open ee te ns 


t means to entitit e Qneenthereto 
— T. ol: . 


on uch d Capias It is: au Efca 
unit penn 5 — 45 it t el 515 kaw, and — 
WT z #82 196 + e is men ne eme 


ave bis Execution. 


1. tak 
; | 
— — h are ſe 11 
any times. 


— — ob — 
pee — luch Cale: 
cok, in r ay of th 


TE Batter were not thewn 
ould be entred foꝛ the plain. 


ES Ve of 8 8 And 
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« ” a 5 
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- Er P nh Vel 


3 ainſt 1 "late of Sandwich in Co- 
FR, Kancigy Of x againſt hevelen e tapud be in — 
——.— upon A Capias 215 — Sper — 1 he re⸗ 
turned a Non eſt ien 0 rit 
any 9 Chat Sandpric bret i Parcet at the Cinque noꝛts, abt 


parcella, are within the County f Kent, and demanded Judgement 
of the Writ. Et quoad the Felony , and Murther No-guilty. And 
thereupon the platntiff demurred. Tanfied foz the plaintiff, That 
the Plea 18 Aide Piel, by and manner: fo2,as to the mat. 
ter, if it ſhould be a kT means Huͤrther would be dil⸗ 
puniſhed: 1. he, who U it, would fly out ot the Cinque ⸗poꝛts, 
and they had noͤt any remedy ta — him, fo2 they cannot ũward 
Sts which tpephave nptany Aut 5-42 ogy otter 

0 oug 
that {1 matters, w wal 1 Realty, it is a good plea to 

who is no 


lap, itis withinthe 


ſitozpagainſ * on of the Cinque. poꝛts, that 
as within 2ts ig no plea 2: fo2 if a Stranger 
tho d commit 0 ere, and depart. from thence, and 


ſhould not be puniſhable, — would be afaileur ot Juſtice, which 
ſhould not be dy reaſon — any Gꝛant of Franchiſe, and to that pur⸗ 
3. 24. 50 Bd 21 Ed. 4. 33 Ed. 3. Juxisdiction 80 

22 H. 7. 90. So here, as this Cale is, che Party not being Demur- 
rant there, if this ſhould be a Plea ta Ouſt rhe Jurtl diction of 
= Court, the plaintfff ſhould be without remedy there, and 
there would be a faileur of Juffice, wherefo2e the plea is not goo? 
fo2 the Matter. The plea alfo is double; fo2 it this be a plea, that 


Sandwxh 


ts 
notwithſtanding, the 


Breve Regin non currit; Quiq; les Cinque · ports, nec eorundem aliqua 


pet in debt, oꝛ treſpals tran- - 


— 


82 


ELIZABETH , in Banco Reginæ. 


911 


Sandwich ig within the Cinque poꝛts, Then when he faith, that 
the Cinque⸗poꝛts are not within the County of Kent, that makes 
the Plea double: Foz the Mürther is local, and being laid to be 
at Sandwich in the County of kent, to ſay, that Sandwich is not within 
the County of Kent, is à good Plea by it ſelt: Foꝛ, if he had plead- 
ed Not- guilty, he might give in Evidence, that the Fac was not 
Done Inches ſame _ * a5 Plea I Double, Coke, 
and Godfrey e contra; That the lea is goa, foꝛ it appears not to 
the Court, that if this Plea were allowed, there wan be v 
faileur of Juſtice: But he well might have Bit 


of | his appeat there, 
if it were ſo that Aa guld fail, that peradventure might be 


cone 1 4117 —* Wes nch 1d ths 
ication, viz. vas fled o 2 

ary remedy agairff him there, And by the De 
feſſed; That the place where the er was: 
of the County or kent: Os bp his confeftio 
abate. And f02 the double 95 he cannot 


Wenne verſus Meres. | 


Hill 43 Eliz. rot. 977. 


„ fo? TMoꝛds, Edmund Wolverſton is a Bankrupt Knave. It was 
adjudged; that the Acton lay, he hewing, that he was a 
Percyant. And it was affirmed in aWrit ot Erroꝛ, although 

was alfevged, That he did not ſay, that he was a Bankrupt, but 
Amber Knave, which is an Adjective, and it may be a Bankrupt in 


* 


(23) 


91 * Termino Michaelis, Quadrageſimo quarto : 
Downing verſns Seymour. 
Mich. 44, & 45 Eliz. rot. 402. 


(24) Refpaſs Upon Demurrer: The Taſe was, Leaſe was made to 
Baron, und Feme fo2 years, who enter; the Leſſo2 afterwards 
Jnfeoffs the Baron, who died The Feme Survives, and 
claims the Term, and —_— the Feme, und the Þetr of the Ba- 
ron, the debate was, Whether this Term was extinguithed 2 
| it was Held per totam Curiam, That by the acceptance of the 
Feoftment the Baron hath ſurrendzed the Term, and it is Ex: 
e e ey Mera es 
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(4) 


lt woe well. t mah 
11 erh. But Fewer halo, That in regard, that it is but un authd⸗ 
krityp, it — t to be —— ſely executed by four loyntly, 02 by one 


Termino Hillarii, "Quadragetimo quinto. ; 


to make an Arreſt, and to Execute fuch a Warrant : It is nor fo is not fa 

ſtrittly to be purſued, as au Authoꝛity to make Livery, wherebyan 

Eſtate is — — 5 Ther —— dig —— koꝛ the 5 
one 

UP But otherwiſeft is ofa Letter of f RAY | 7 


onelp. cond Exxoꝛ alligned was; becauſe he ſaith Exoneravic 
one of the Arreft, and he dorhnot hew how: Bur the Cont hed 
ft to be well enough, Which it — 42 ot to be pleaded as a diſtharg 
ofa Bond, oꝛ Rent, w be chewn; foꝛ they 
diſcharged unleſs by Do and un ought to ape rpetual, 
ſolute diſcharge ,2But the Dilc arge of an Arreſt may be dy 
1 with the Party 2 at — , 02 with the Sheriff.audb beg, 5 

8 other — 1 i need not be ſhewn, And fox 
this Cauſe it was B 

verſas Shore. 


Rror ro of a fa Judgeme gement 77; Common Bencþ, in an Aion foꝛ 


hereas the Plaintiff being an Attozney, the De- 

Tenants abe theſe wu IS 0 NO, He is a FPaultry fellow, his Credit doth 

to crack, he floth A 70 being given foz 

Aalntik, Thee Etro? alligned was, that an Action lay not fo; 

10 K wows. Bit all the Court Reſolved, that it was maintain- 

able : kor the laſt wozds, He doch deal on both ſides, touch him in his 

tenen. ard are very Slanderous. as ifone iatth toa Lawyer, 

Heisan Amboderter, hett cannot be a greater Slander. Wheretoze 
the Judgement was alfirmed. 


Chantflower verſar Prieſtley, & Doctor Waterhouſe, Exe⸗ 
1. — of John Montficſher, g 


FA Fo; the Teftato 3 e Plain 
6 "Tun t Copper —.— ce, and agreed with 7 anti har 


(fled of the Es at ſu a dap, 
192 5 ex par 20Tuno Coppzrice. - j 

the money was not paid at t ane 

potuit fe, That & gaudere the ſaid 20 Tuns of Copperite 
whereupon an he be Fa Action Land Jud e was againſt the 
—— vA Nihil dicit, dat Crit of ry ot Damages a- 
warded, and 260 l. Damages found, and returned. And it was 
now moved — — of Judgement, that the Declaration was 


not * that he — not a ſufficient each of the Code. 
nant, Quod non potuit haber udere, cc. without ſhewing how, and 
whom he was diſturbed, 1 2 not Tune. Fo2 it Gunfit 20 ap 
pear to the Court En i olowrul diſtirbence, otherwiſ 
; refs nt nip C of Arad be ee 
t remepp, and is 


ebe illegal 
i. en 10 ue ee And of that Opin m 8 
e Tou art Vide 26 Hen. $.3. 3 Ed. 3. Covenant 6. But At⸗ 
Hr bo oven, that the Defendant came too 5 to 119 5 db this 
mutter „ in regard Judgement was given en apainithim it 
eyall came w time ; 15 until the 
aff Judgement 921 may well Inform 2 of the inſifficte 


bfthe Declaration: And the Court, ſeeing it to be fuffcient, chal 


abate it. Wheretoze it was weh koꝛ the Defendant. | 
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kde this Endiament was bꝛoughr, and deuveren to 
Sixt e Mildmay; Cuſtos Rotulorum there, pꝛaping him to award a, 
SupefFageas, which he refuſed to do: And the next Day atter, Che 
Sheriff, vy this Crit of Reſtitution awarded by the Juſtices of 


„ W 
Gy fio 


* 


on 
| gr its Delivery is void. And although the Writ of. Re 
aten was ben p all the Juſtices of bye Seſſions vet 


Aaa aaa 2 | It Fe 


916 TerminoHillarii, Quadrageſimo quinto 


— ——  - 
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. (7) 


It is a Superſedeas in it ſelf, yet if they award Execution, o2 had 
Awarded it befoze, and do not award a Superſedeas as they ought, 
and Execution is done, That is but Erroneous: So ik an Habeas 
Corpus Out of this Court be delivered to an interioꝛ Court to re- 
move the Caule, oꝛ if, being deifvered after Judgement, they pꝛo⸗ 
ceed to Execution, it is but Erroneous, and not void. But if 
Execution be awarded out of this Court, and delivered to the 
Sheriff, and he makes a Warrant to his Bapliff to Execute it, 
and afterward,befoze it be Executed, a Superſedeas is Awarded, and 
delivered to the Sheriff, and he doth not Counter-mand his Bay. 
tiff, But he (not having notice thereof) Executes it, this is void 
becauſe it is a Miniſterial Act: So here in the Pꝛincipal Caſe. 
And of this Dpinton was Fenner,Juſtice, But afterwards,becauſe 
they laid, The Awarding of Reſtitution was but matter in the 
diſcretion of the Court: and it appears, that there was a fozmer 
Endictment of a fozceably Entry found, and removed into this 
Court, and (this depending) remained here undiſcuſſed, That En⸗ 
dictment being found contraryſto the direction of the Juſtices of 
Afſiſe, who gave other D2der fo2 the peaceable Trial of the Title, 
which the Court conceived to bean abuſe to the Juſtices of Aſſiſe, 
and of this Court: Wheretfoze, with the conſent of all the Juſti⸗ 
ces, Reſtitution was awarded, 


Braban verſus Bacon. Mich. 43 & 44 Eliz. rot. 336. 


Ebt upon an Obligation, Conditioned to diſcharge, and ſave 
harmleſs from all Obligations, which he had Entered into 

koꝛ him. The defendant pleads, Quod exoneravit, & indemnem con- 
ſervavit from all the Obligations, xc. One Exception was taken, 
becauſe he ſhewed not from what Obligations. Sed non allocatur. 
Becauſe there might be very many of them, wherefoze, to avoid 
Pꝛolixity in pleading, the Law allowed this Plea to be ſufficient, 
Another Exception was, Becauſe he pleaded not, Quo modo exone- 
ravit, &c. but generally: And fo2 that Cauſe it was held to be ill. 


Et adjournatur, 
Lanning verſus Lovering. 


——— Fo? that the Defendant 35 Eliz. Lett unto him the 
2 Barton Ot B. fo? fix years, and Covenanted, That he ſhould 
enjoy it Nu te Term quietly, without interruption, and viſ- 
charged from Tithes, and other duties; and further Covenant- 
ed, That if the Tithes were demanded, and recovered againſt 
him during the Term, That he fhould Recoupe in his hands fa 
much of the Rent as the Tithes amounted unto. And fo? bꝛeach 
hereof, he cheweth, That in 42 Eliz. the Parſon ſued him fo2 the 
Tithes of Cozn growing there in the pears 38 & 39 Eliz. Aid 
therekoꝛe he bzought the Aaton: TUhereupon it was demurredn. 
And it was held by all the Court, That 95 Sute after the de⸗ 
termination of the Term was a bꝛeach of the Covenant; Foꝛ he 
did not enjoy it diſcharged, c. which is not intended of a real 
diſcharge: Foꝛ that appears not to be the intent of the Parties; 
becauſe it is agreed, That, if he were ſued, he ſhould Recoupe 
as much of the Rent in his hands: but their meaning was, He 
ſhould be freed from Sute, and payment ok it; and he is as great- 


15 


— — 


— — —— 


Ty pꝛejudiced by a Sute after the Term, as ik he had been Sued 

vefoze the Exptration of the Term, wherekoze he is within the 

Intent ofthe Covenant. But becaule it was not alledged, that 

rhe Sute was tawtul, o2 that the Tithes were due, (Fozhe was 

not bound to diſcharge him from Illegal Sutes) So the teach 

— not well aſſtgneo, It was theretoze adjudged fo2 the deken⸗ 
ant. 


Wilmote verſus Knowls. 


— firmæ. Upon a Special Uerdic, The Caſc was: One 
White, and his Feme, were ſeiſed of the Land to them, and 
the Heirs of the Baron; They by Jndenture Bargain, and Sell 
the Land upon Condition, That tf they paid ſuch a Sum, beto2e 
fuch a day, That they ſhould Re-enter, and have the Land again 
in their firſt Eſtate, with Covenants in the ſame Indenturs fo2 
further Aſſurance ; And that all Aſſurances to be made ſhould be 
after the Money paid, to the uſe of the Baron, and his Peirs. The 
Baron did Feme Levy a Fine acco2dingly: The Indenture is after- 
wards Enrolled within the ar Months; The Yoney ts paid at 
the day limited: The Baron Re-enters,and dieth. And;Ulhether 
the Feme ſhall have again this Land during her Life, oꝛ the Heir of 
the Baron ? (who wasLeflo? in this Action) was the Queſtion, 
And it was moved fo2 the plaintiff, that the Heir of the Baron 
ſhould have it; Fo2 although by the firſt part of the Indenture 
tt be limited, that they both ſhould Re-have tt after the payment, 
&c. yet in another part it is limited, That all Aſſurances ſhall be 
to the uſe of the Baron, and his Hetrs after the payment. Then 
this Fine being levied to the Bargainee, befoꝛe the Enrolment of 
the Indenture, De is in by the Fine, and not dy the Bargain, and 
Sale, Then the Fine is to the uſe of the Barononely: And in p2oof 
hereof were cited 6 R. 2. Title Eſtoppel. 15 Eliz. Bracebridges Caſe. 
That a Feoffment to Bargainee after Enrolment, he is in dy the 
Feoffment, and not by the Enrolment. And that 34 Elz. betwixt 
Lybb, and Hinde, It was adjudged, That where a Beverſion was 
bargained and ſold by Jndenture, and befoze Enrolment, a Fine 
was Levied by the Bargainoꝛ to the Bargatnee, and afterwards 
the Deed was Enrolled ; That yet the Bargainee ſhould not 
have it without Attoznment ; becauſehe is in by the Fine, and not 
by the Bargain and Sale, Er adjournatur. 


Buſtard verſus Coulter, Quod Vide ante,fol.go2,Mich,44 & 45.P1.6, 


was now moved again. And all the Court Reſolved,that the 
[| Exchange was altogether defeated by the Eviction of the 
Eſtate f02 lite; and fo2 the Exceptions to the pleading they held 
them not to be material, as the Caſe is upon the Recozd : Fo2as 
to the firſt Exception; That the Entery is not pleaded upon a 
fine ove Render, Which 18 Ws They held, That it was 
well enough. Foz when it is pleaded, Virtute cujus he was 
Seiſed in Fee, It is to be intended, That he Entered: 
Fo2 otherwiſe he could not be Seiſed, which is the uſual pleading 
in ſuch caſes upon Fines ove Render, aud have been always ads 


mitted to be good; As appears in Plow. Grendons Caſe, fol. 503. and 


ſo are all the Preſidents, TUhcrefoze this Exception oy 
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3 Juni 26 Eliz. Devi 
he Deviſed it to the Defendant, And it was thereupon de⸗ 


(owed. To the ſecond Exception, it was held, that it was helped 


by the Rojoiuder. Foz although in the Keptitgtion he ſatthnot 
to whom the Bargain and Sale was made; vut by the Habendum: 
Pet the detendant;Himſelf in his Kezoynder faithp=Quod bent, & ye- 
rumeſt; That the Bargain and Sale was made to W. G. whowas 
the Party to the Indenture. And he mentions not the Habendum : 
So us it aſcertains the Court, to whom e ee Sale 
was. Ulherefozeit was good enough, notwithſtanding thele Ex⸗ 
ceptions; And was adjudged foꝛ the plaintif. | 7 
Prince verſus Allington. 

Aux Impꝛiſonment: Foꝛ Impziſoning him 2 Juni, and detaiu⸗ 
tug him in Piiſon fo2etghteen dapes, c. Apon Oemutrer, 


Che Cale was; One recovexed in Debt, and had a Capias ad Satis- 


faciendum Delivered to the Sheriſt, who made à C 
Bayliff to do Execution. AtterwaW a Sugerſedeas l 
and delivered to the Sheriff. The defendant, being h 
not having notice ot that 5 19 Juni 
plaintiff by Uertue of the ſald Capias ad Satisfaciendum, 


* 


wards Eſcaped. - And upon the zoth of June, the defendant Re-took 
him, and detained him in 2 And, Uhether this ſecond 
Impziſonment were 3 as the Queſttom And all the 
Court held, that it was not. Foꝛ although the firſt Impꝛilonment 
was Legal, he having been taken by vertue ot 4(Uarrant, made 
by the Sheriff befoze the Superſedeas awarded , and delivered; 
he (not habing notice of that Supcrſedeas) was therefs2e excuſable, 
und the Law will not pttnith him; Pet the ſecond Arreit, and De: 
tainment in pzifon afterwards, was a w2ong, and not Ercuſable. 
Foz he being the Sheriffs Servant, and by Intendment having 
time ſufficient given him, to have notice ram his Maſter, ought 
at his Peril to take notice thersof, and theretoze his Att after- 
wards Is not excuſable, whereupon (all this matter being diſclo- 
ſed by pleading) it n (02 the plaſntiff. Vide 2 H. 7. 
fol. ultimo, Grathams C fiſe. 8 M 4.7. an Outlawry after a Superſedeas 
awarded is vold. 6 Hf.. 15 F 

= Wilmote werſus Carn. a 


— 


| R of his Beaſts taken in ſuch a Cloſe in D. The D 


tendant Avows, foꝛ that one Bidwel was ſeiſed in Fee of 

an Pouſe in D. and of vers Lands in D. whereof the place, 
where, &c. is Parcel, to that appertaining. And he, and his Feme 
by Indenture Lett the ſaid Pouie and Lands thereto appertain- 
ing to J. S. foꝛ years,” Rendztng Rent: Afterward the Feme died. 
And Bidwell 2 Junii; 26 Eliz. by his will in wiittyg, deviſed that Land 
to the defendant in Fee, and died, whereupon he avows fo2 the 
Rent, &c. The planet ſaith, that the laid Bidwell by his Ul 
ed it unto him fn Fee, Abſque hoc, That 


murred; becauſe by this Plea he Confeſſeth, and avoydeth 
the deviſe to the defendant. Foz he pleads it to be by his laſt 


Will, which is an Avoydance of the foxmer, and thenhe ought 


not to Travers tt, Vide 2 Ed. 6. Title » Confeſs, and Avoyd 66. 
And to this Opinion the Court Enclined. But then two Excep⸗ 
tions were tauen to the Avowry. Firſt, becauſe he pleads, That 
the Baron was ſeiſed in Fee; 3 — he, and his feme Lett, &ce. 
which cannot be, Secondly, "Becauſe he pleads, That 11 5 
PT | eiſe 


Ee 


ET ATN 
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'Seiſed in Fee of an Poule, and Land thereto appertaining;&c. 


Which ought not to be in pleading: Foz Land cannot p2operly 
be laid to be = 4 5 oo ag an Houle, although it may paſs by 
ſuch woꝛds in a Deed, by the Reputation, and Common Par⸗ 
lance,and Intent ofthe JParties. But inpleading, it ought not 
to be lo alledgen; But, that he was ſeiſed of daga Hout, and of 
ſuch Lands in D. and Leit them by the name, &c. and Aver their 


uſage together. And all the Court held, that foꝛ theſe two Cau- 
ſes the Avowry was if, and therefoze ſpake not to the Travers. 
And thereupon Rule was given, that Judgement ſhould be entred 
koꝛ the Þlaintiff,untefs other matters were ſhewn, c. 


where, &c. 
2 — 
Michael 
be patd 
pears. And furrher deviſed to 


to his age oftwenty one years, and demanded the laid 201.0f K P. 
who refuſed ts pap it. And that afterwards Rich. pretey died Seil- 
Jfſue Thomas his Son, Under whom the plaintitt 
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But becauſe by the Defendants negligence no Judgement was 
then Entered, it was now argued again at the Barr, and all the 
Juſtices (the Court being klull, viz. Popham, Gawdy, Fenner, and Yel- 
verton) Relolved, that the Detendams Entery was lawkul. Foz 
this Devile to the Eldeſt Son, and his Peirs, is void by way of 
Deviſe ; But it is an immediate Oeviſe, 92 Limitation to the 
vounger⸗Childꝛen, if the Kr Son perfozins not the Condition, 
which may well be: as a Deviſe, that his Executoꝛs ſhali ſeit his 


Land, if his — not unto them. ſuch a Sum; in the Interim 


the Freehold ſhall deſcend to his Peir. Secondly, they held, that 
fo2 Mon payment of any of the Sums, all the Land is fone 
and all the Childꝛen may enter. Thirdly That notwithſtanding 
this refuſal of payment; and Rich. p. dying Seiled, and the Delcent 
to his Son, (Foꝛ ſo it was pꝛetended, that it was a Deltent, which 
ſhould Toll the Entery of the £eviſees) Chat this Deſcent hail 
not hurt them. Foꝛ it is not as a Delcent by a Stranger after a 
Devile, befoze the Entry of the Deviſee, which peradventure 
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| Such ſelec Caſes, 


OF THE 


S George Croke K. 
Late one of the Juſtices of the Court 


KINGSBENCH, 


And formerly one of the Juſtices of the Court of 


COMMON-BENCH. 


As were adjudged in the ſaid Courts, from 
the 24 to the 1 of the late Queen 


5 


E LIZ AB ET H. 


By Sir HARBOTTIE Grims TON Baronet 


| Collefled and written in FR R NU 2 Himſelf ; 3 
Reviſed and publiſhed in Engliſh, 


Maſter of the Rour s. 


LOND O N, 1 
Printed for A. Roper, T. Collins, F. Tyton, 7. Place, 7. Stare, and T. Baſſer, 


Bookſellcrs in Fleet ftreet, and Holloarn, 1669, 
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12 559 award 


4 1 1 open 

0 0. claimed hough 

57 25 15 80 e 
e 4 3 Flog, 


Cinque-pozts, that 
5 I Fat if a 8 
bea e thence, and 
nithable EG 21D be b 520 uſtice, which 
reaſon of anp of Franchiſ to that pur- 
d. 3. 24+ 9 3. J. 21 Ed 1 B * 8 a 80. i 
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Sandwich is within the — 4 Then when he ſaith, that 


Cinque-po2ts are not wi ent, that makes 
the Piea Double : : F02 the ther is ocal, An being laid to be 
at Sandwich in the County = ent, 1. that ndwich ts not within 


e County of kent is a good Felt; it he had plead ; 
— 2 he might give in bende that the Fad was not 


e e de U „ Whexefoze the 18488 is. double. Coke, 
ad Godfrey e contra: ace 75 N bett appears 


£, Ot 8 6 111 5 heal thi Y a 4 
1 b. | 1 wg 1 
EE 2 9857 1tHhe Ke⸗ 
; | "be 
thep [2 1 1 2 Pit 
Rare den 


a general demurrer, but he dügztteo gabe Tl 
14 H. 8. 24. 37 H. 6. 5. And afterwards all the Juſtices delivered 


their o infons ſeverally that the Plea was not good foꝛ the mat: 
57 5 becauſe this Action of Appeal 1 higher then an Action Real, 


* 
eit 


92Þ —_ and in ſome ſo2t concerns the Queen. And in thoſe 


es which concern the Queen, that it is within the Cingue- 
Pots, it hs not any Plea,as in a Gare impedit. th nd 


s * — 4 


* 691ꝛmw 2 — — „ Lat 


Wolverſton verſus Miki \ 


Hill 43 Eliz. rot. 977. 


Act fo} Wo2wds, Edmund Wolverſton is a Bankrupt Knave. It was 
adjudged, that the Acton lay, he chewin ng, t , that be was a 

And it was affirmed in aWUrit of Erroz, although 
ed, That he did not ſay, that he was a Bankrupt, but 


a Bankrupt Knave, wh < is an Adjective, and it may be a . in 
Knavery. 


2 — 


911 


(23) 


| is, Quadrageſimo uarto 
iy ; rmino Michaelis, Quadrageſimo q | 
— 2 M 
_ 


Downing * Seymour. 
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9¹4 Termino Hillarii, Qu vadrageſimo quinto 
to make an arreſt, and to Execute ſuch a Tarrant 2 It is not to 
ftrictly co be purſued, as an Authozity to make Livery, whereby an 
Eſtate ts qo 2 Foz! it is made — to four, toꝛ the greater 
ald one ok the other DA % kene may —.— 
it very well. But oherwil itis ofaLetter Attomeyto 
Livery. But Fr eld, That in regard that it is can gutho⸗ 
rity, it ought to be e preciſe executed by four jopntly, o2 by one 
onely. A ſecond Erxoꝛ a ahne was: was, becaul he faith Exonerwi 
— Arreft, and he d ew hom: But the Court held 
it to ve well enough. Fo? Ferre tobe leadedas a dt 


ofa Bond, o2 Rent, which o —— ;foxtheycan te 

Diſcharged unleſs by: De IEC mn 2 and ab. 

ſolute diſcharge ;But the Kpatge geb an Akre ap oe by Com- 

ſition with the Party foz2 a time, oꝛ with the Sheriff,and by dj. 

bers oth other means. TW rrefoze it need not bethewn, Andfoz 
this 5 Cauſe it was Kev 

King verſas Shore. 
ze Common 22 in an Action foz 


lantiff being an Attozney, t , 
| 2 85 fellow, ark De 


— TheErr 0 
walt 


erefoze 


| Chanitone ver ſau = Dogoi oo Exe- 
7 5 = RED 


vie 1 twenty 
| That if 
That he 


opperice 


Defendant by ; 2 
warded, — — 00 es found, and returned. And it was 
now moved in arceft of Ioogement” th lot the Declaration was 

not 2 f —.— de 9 igns not Nt, Ne ent breach of the Code. 


mit ha re & andere, Fee. wit ewin and 
inded; fo not lun e Fort de top 
Cai "that ff as lawful viſfurbance, otheriviſe 


2 — 000 —2ͤ ͤ⅛ũſM OI oo” 
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Fies-Williams Caſes 1 e 7 2 


ON Williams 1 Endlcted upon 
that he Entred into tuch an Pot 
& ſine Judicio, Wee 
deing found at the Muart 

ſtitution. But the me dap er 
to remove this- Endlament was: Do 
Sir Tho. Mildmay, Cuſtos Rotulorum th Abe 
Superſedeas, Which he Rang Ann ehe ne 
Sheriff, by this Alrit of War 
Peate, abe Keſttution. 1 now the® 
ved by Qertue of t Irit, - it was much Bet 
Endiament were ent, and whether The. fl 
well made; Exception was taten ts the pHMEmeht,' b 
was nat purſdant ite. F. 55 Ototthreis, 
ſeiſed, and Ouſted with fogeę, or Diſſeiſyd 
And here t Endicementmen 0 
ſed: But) eiſſoe, te 


ſaithaior pa date. De 
to the Statute.Wherefore (11s Ht 
it is well enough, if it be found that heyy 


Toe 0 
with — and it 


here found, That he yet detains the. 
ſion with fo2ce, and toithat rpolehe . 5 By 7071 
H. 7. rot. 206. where, in an 6 


Declaration ſuppole 


fed. Fo) the CU 
—.— ae dee 
E 
fitution was awarde 
the rid s = 
babe and k er 
ceſſit. Chat any Ju 
3 
eas he fat) are but Er And not vd Bi Ne. 
of Min al 0s, ae | N gem 
Common Bench, an 
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t ig a Superſedess In it ſelf, pet it they award Execution, o2had | 
Awarded Tort and Io not alwarÞ a Superſedeas as they gught, 
RAE an Loon 

out ou re: 
the Ca v wif, being veredafter Judgement, thep p20- : 
[ 


mo! 
d to Execution, 1 83. and not void. 
Execution be a 2 b gut ue oc ths Court and delivered to the 


criff, and he makes a Warrant to his 5 *Sapitf iff to Execute it, 
_ a it be Executed, a Superſedeas iS Awarded and 
riff, and he dothnot Counter-mand his Bay. 
1 52 notice 2 Executes it, this is void 
erta here in the Pzincipal Caſe. 
on was ha ner guck But afterwards,becauſe 
ing of  Podttntion was but matter in the 
Gagen gurt: and it appears, that there was a fozmer 
ndiament ey a foꝛceably Entry kound, and removed into this 
7 am (this depr, depending) remained here undilculled That En 
5 beit ee pito the direction of the . of 
who other 5 1 Nthe 88 Trial of the Title, 
"conceived to be an abuſe to the Juſtices of Aﬀſiſe, 
and 1287 this Court ; Whereiore, with the content ofall the Juſt: 
ces,Reftitution was awarded, 


Naben verſus Bacon. Mich. 43 & 44 Eliz. rot. 336. 


Obligation, Conditioned to diſcharge, and ſave 
dane all Obligations, which he had Entered into 


fo defendant » Quod cxoneravit, & indemnem con- 
io Ws 14 2 — et 80 "Acc. ne ic Exceprion was taken, 


Sed non allocatur; 


(hewed ons. 
ere migh 4 — 4 erefo2e, to avoid 
Becauſe t „the Law allowed 1 * 


5 in 7 
he ben exone- 
, &c- but 7 generally: And fox that Cauſe it was beld to be ill. 


natur, 


— 


| Lanning * Lovering. 


NOvenais. F rj tht the defendant 35 Ala. Lett £ unto bim the 
— 7 — of B. oo years, and —— — That he ſhould 
enjoy 11 10 5 9 1 a bn — — Me — Nt 
0, That i it Tit 12 and recovered againſt 
mn during the 2 e 0 0 ec 
uch ak the Kent as ches amaunted unto. And fo2bzeach 
11 A n ſued him toꝛ the 

dere in t years 38 & 39 El. And 


„he ſhould — 
? meaning was, De 
W entorn, 3 
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ejudiced by a Sute te after the Term, —— had been Sued 

1 ae the Expiration of the Cerm, wherefo2e he is wirhin the 

ent of the Covenant. But becaule it was not alledged, that 

the Dute was lawful, oz that the Titbes were due, (Foꝛhe was 

not bound to diſcharge him from Illegal Sutes) So the each 

was not well aſſigned. It was theretoze abjuvged bor the deten 
Dant. 


Wilmote verſus: Knowls. 


B firmæ. Upon a Special Aerdia, The Caſe was: One 
White, and his Feme, were ſeiſed of the Land to them, an 
the Deirs of the Baron; They by Indenture Bargain, and Sell 
the Land un Conditton, That if they pald luehn os defoze 
fuch a 1 Rea That they ſhould Re-enter, and ha dame Laim again 
in their Eſtate, with Covenants in the lame ts, F402 


further Allurance; And that all Aſſurances to be made ſhouly 15 
after the Yon ep paid,to e ute of the Baron, and his Þeirs., The 
Baron dnd Feme Lc vy a Fine Acco 5 Thel 4 is akter⸗ 
wards Enrolled within the fix Mon is pald LA 
the day limited: The Baron Re-enters,and d TY And.Uiherher 

e Feme ſhall have again this Land oy 4 e, oꝛ the Deir of 
the Baron? ( who was L 92 5 in thi mas the Buettto 


And it was moved Rani, that he eir of the. Baron 
ould have tt; Foz achougy's by the rit part Do the Midenture 
it be limited, that they both! ou en r the payment, 
&. yet in another part it l ces ſhall be 
to the uſe of the Baron, and bis Pers, payment. Then 
this Fine betng levied totheB alle, del ihe Enrolment of 
the Indenture, Me is in bythe Fine, and not by the Bargain, a 
he Fine1s tothe uſe ofthe ben ele Andin þ200 
hereof were cited 6 KR. 2 Title 15 Eliz, Bracebridges Caſes 
That a Feoffment to ad eu a 0 bee 


bargained and (old EE and — Enrolment, a = 
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ſowed. Co th. the ſecond 47 — tt was held, that it was belpet ed 
by the Ro 72 althdugh in the Replicationhe caithf not 
to whom atgain und e was made; but by the Habendumn x 
Pet the defendant himſelf in ws Kejoynder ſaith, azodbene, & ve- 
ds Kim the Barga and Sale was made to W. G. G. who was 
15 o the Indentute . And he mentions not the Habendum 
Docs vi Acerrainsrhe Court, to whom rhe Bargainany Sai 
was. erero2e 5 eEr: 
cepttons; And was adjudg fo2 the plaintiff. 
| Prince Ms Allington. 
n Impzſſonment 1 107 de him 20 Junii, Ad detgin- 
him | fo Pons 27 n Demurrer, 
f | à Capias ad Satis- 
who ina e ; gane 19 9 his \ 


5 Ba wie , 
10 fu Arreſter the 


ad $a — Why 


as the N. And all the 

anghtrt Vere mpꝛiſonment 

wo 8 L b dt a c 257 made 
ee Ne. 

Har. E 

bY b. Pet e (econd atreſt, and K. 

S, Was a 


De⸗ 
2 not excuſable. 
995 55 dan ng 


%; 955 8 Kahn in duch a Cloſe in D. The De- 
S; t that ane Bidwel mas ſeiſen in Fee of 
And: ot divers ring... l fs Fw placs, 


ho | b. ad 

if in N. and 
5 theſ ſald Poule an and no 45 ede appercain 
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Seiſed in Fee of anVoulſe, and Land thereto appertaining, &c. 
ch ought not to be in pleading 9 „ Land cannot Propsrle 
de laid to be appertai to an Doule, although it may pas by 
fuch-wo2ds in a Deed, dy the Reputation, and Common Þar- 
ante, and Intent ofthe Parties. But in pleading, it ought not 
to be do allenged; Bult, that he was ſeiſed of fuch an Þouſe,and of 
Lands in D. and Lett them by the name, &c. and Aver their 
uſage together. And all the Court held, that foꝛ theſe two Cau⸗ 
ſes the .Avowry was ill, and therefoꝛe ſpake not to the Travers. 
And thereupon Rule was given, that Judgement ſhould be entred 
e02 the Plaintiſf, umeſs other matters were chewn, xc. | 


--- Soodrichs Cale. ona 1,6 
A Ceount,Of the Receipt of 101. by the hands of the plaintiffs 
A TU, The detendant ENS La, and at the day he — 
to wage aw, it was doubted whether it lay; becauſe the Ke- 
ceipt is ſupᷣpoſed to be by anothers hand. But becauſe a Receipt by 
the bands ol the Wife of the plaintiſt, aꝛ defendant;is all one Re- 
20 bp. cir own hands, Me was received to wage his Law. 

Sonham verſus Trundle. 


4, 


1 & of Battery, The detendant pleaded Ex 


ment by the D2Dinary, 02 under his Seal. And fo2 this Cauſe it 
{ 1. Foz although the Statute ſaith; that he 


chall be Excommuni cated ipſo fa that is 72 — edafter 

a Sentence Oeclarato fon. Foz,otherwiſe.there were 

not any means for bis Abi .''Wperetoze che whole Court 
it chould no 8 
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other luſticient Plea ve plended 
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Hainſworth cet Pretty. Hjll,44-8 5. Elia rot. 106. 


Mags, ad pr 
A Dan „Farne 

D tb Nobert, John, and 

every of them 200. to 

the age of twe 

| Rich, 


intel Haro them accörd- 
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them 


who refuſed to pay it. And that afterwards Rich. pretty died Seil⸗ 
ed, haping Nu Thomas. op „under om the platntiff 
claims. And that the defendant in his own Right, and of the 


{aid Robert, Entre, Et ſi ſuper totam mareriam, &c. Vide Ante, I * 
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